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An Outsider’s View of the Criminal Justice System 
W.G. Runciman* 


Some of you may already know the story of the German manager sent over to take 
charge of an engineering company in England who is advised to be friendly and 
make himself personally known to the workforce. On his first day he goes down 
early onto the shopfloor and says in his impeccable English to the first two men he 
sees at their bench, ‘Good morning. Do you know who I am?’ Neither responds, 
but after a short pause one looks up at the other and says, ‘Bert, there’s a bloke ’ere 
_ as doesn’t know ’oo ’e is.’ 

That, I must tell you, is exactly how I was made to feel in the early months 
following the establishment of the Royal Commission as I went round with my 
colleagues visiting courts, police stations, forensic laboratories, prosecutors’ 
offices, barristers’ chambers and prisons. At the time that I accepted the surprising 
invitation to chair the Commission, I knew next to nothing about the criminal 
justice system. I’d never heard of a green form, I thought there were still things 
called assizes, I imagined the word ‘committal’ meant being sent to prison, I had 
no idea that to ask jurors why they had reached the verdict they did was contempt 
of court, and when I heard the phrase ‘Baskerville corroboration’ I thought it must 
be a concept derived from the works of Sir Arthur Conan Doyle. 


But that, of course, was why I was chosen. In our quaint British way, we assume. 


that an enquiry of this nature is better headed by someone too ignorant to be 
prejudiced than by someone too knowledgeable to be open-minded. I had, it was 
true, peripheral experience of one small corner of the field as a director and latterly 
joint deputy chairman of the Securities and Investments Board. That body, as I’m 
sure you know, is responsible for the regulation of investment business and as I 
hope you also know has an enforcement division which has been very effective 
within the area where its writ runs. But there, too, the same principle had been 
applied: when the Governor of the Bank of England approached me, he made it 
quite explicit that I was being asked because J knew next to nothing about the 
workings of the financial markets. So my title is neither flippant nor fanciful. 
Whether the choice of a complete outsider was wise is obviously not for me to say. 
But the view I shall be presenting to you is as near as that of the proverbial Martian 
anthropologist as those who appointed me could well have asked for. 

But that’s not quite right either, because of course I brought with me a bundle of 
preconceptions derived from my ‘upbringing, or my schoolteachers, or the media, 
_ or wherever we do all derive our preconceptions about institutions in our own 
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society of which we have no first-hand experience. I half-consciously assumed, 
accordingly, that all the judges I met would be pompous public-school males, all 
the barristers smooth-tongued casuists with Celtic surnames and Oxford accents, 
all the senior policemen gimlet-eyed heavies with bone-crushing handshakes, and 
all the convicted criminals loud-mouthed psychopaths covered with tattoos. A 
caricature, of course. But, as with so many of our national institutions, from the 
House of Lords to the Socialist Workers’ Party and back again, the caricature turns 
out not quite so remote from the reality as you might expect. And this brings me to 
my first serious point. Although, so far as I can discover, I was asked to chair the 
Royal Commission more in spite than because of being a part-time academic 
sociologist, it was inevitable that I should look at the criminal justice system from, 
in some sense, a sociological point of view. From that point of view, the capacity 
of institutions to perpetuate their own stereotypes is a standard problem of what is 
called, in the jargon, socialisation — that is, the process by which the entrants into 
the roles constitutive of the institution come to adopt its pre-existing norms. Is it 
because they are chosen (or choose themselves) for an initial conformity to the 
stereotype which they bring with them from their own parental and educational 
background? Or is it because whatever their background, and whatever the 
attitudes and opinions with which they embark on their careers, the institution 
itself imposes conformity with the stereotype as a condition of their advancement 
within it? 

To ask these questions is not to deny that our criminal justice system has changed 
significantly in the course of this century, and would no doubt continue to do so 
with or without the interference of a Royal Commission’s report. The nature and 
definition of criminal offences has changed, as has the public’s attitudes to them. 
So have the organisation of the police forces charged with apprehending those who 
have committed them, the procedures of the courts where the offences are tried, 
and the mechanisms designed to redress decisions of those courts which may 
constitute miscarriages of justice. And the criminal, like the civil, law has 
continued to be made and remade by the creation and interpretation of precedent as 
successive judicial decisions are handed down and pass into the ever-expanding 
volumes of Archbold. But at the same time, you don’t need a sociology degree to 
be aware that the basic functions of the roles constitutive of the criminal justice 
system have remained the same. The Edwardian bobby with his overcoat and 
truncheon was performing the same function in maintaining order, protecting 
property and investigating alleged or reported crimes as his technologically 
sophisticated counterpart in 1993. What is more, he was regarded with the same 
ambivalence by the public — in working-class districts with more resentment than 
gratitude, and in middle-class districts the other way round. Similarly, the 
members of the legal profession in criminal practice were performing the same 
function then as now in processing those charged with criminal offences through 
their successive roles as suspects, defendants aiid (after 1907) appellants. Jurors, 
then as now, were handing down verdicts which did not always accord with other 
participants’ view of the weight of the evidence and the correct interpretation of 
the law. And judges, drawn then as now from the same educational background 
and the same careers in advocacy, dispensed the same sort of rulings in which 
reliance on precedent was periodically tempered or disrupted by personal 
idiosyncrasy. 

The same holds for the synchronic comparisons which can be made, whether 
within our own system or between our own system and others. Big-city crime is a 
very different matter from the scale and pattern of offences in country districts. 
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The custom.and practice of the bar is perceptibly different in some parts -of the 
country from others (to the extent that, as I was amazed to discover, solicitors 
actually have rights of audience in the Crown Court in some of them). The 
willingness of defendants to plead guilty, and of jurors to convict them when they 
do not, varies from place to place. Some police forces are noticeably more prone to 
malpractice (or some chief constables noticeably more determined to expose it) 
than others. When we look abroad, differences of this kind are further heightened 
by the differences not only between so-called ‘adversarial’ and so-called 
‘inquisitorial’ systems but within them. But the problems they are seeking to solve 
are still the same. There is in every jurisdiction the same unsatisfied desire to 
increase the proportion of reported crimes of which someone is eventually found 
guilty, the same temptation for investigators and prosecutors to go too far in 
securing convictions, the same reluctance by defendants and their advisers to 
cooperate with investigators and prosecutors in establishing the truth, the same 
difficulty in interpreting expert evidence for the benefit of untrained arbiters of 
fact, the same delays in bringing suspects to trial, and the same contradictory 
demands imposed on the system by members of the public who will be as ready to 
denounce alleged miscarriages of justice as to complain that persistent offenders 
are going unpunished. 

All this may seem to imply a view of criminal justice systems as, at best, 
lumbering carthorses when it comes to serious institutional change. But such a 
view at once invites the criticism often levelled at the concept of socialisation itself 
— namely, that it is no more true that we are all processed into slavish conformity 
with the established rules of the institutions of which we become members than 
that those institutions are merely by-products of either vast impersonal forces or 
fleeting individual whims. All such contrasts are relative. Systems of criminal 
justice may indeed have an inherent conservatism which derives from the nature 
both of the purposes which they serve and of the rules which govern them. But that 
is hardly more than a platitude. The interesting question is: do they have to be as 
conservative as they are? 

To answer it, it is not enough to talk only about the system’s need at the same 
time to enforce and to reflect the norms of the society in which it operates. As 
always, the sociology of the institution as a whole needs to be combined with the 
anthropology of its component parts. And from this perspective, what has struck 
me about the criminal justice system of England and Wales is that the role-players 
within it are under two simultaneous and sometimes conflicting pressures. The 
first is indeed the pressure to conform. There are no glittering prizes for breaking 
ranks among the judiciary or at the bar or in the police force. All three are in the 
same sort of way closed worlds, with their hierarchies, their rituals, their 
uniforms, their sodalities, and their esoteric codes of speech. In all three, peer 
group pressure is doubly intense — first, because of intimacy of association, and 
second, because of the function of the system as a whole. Of course, there are 
radicals in the sense that there are practitioners who by no means share all of the 
attitudes of their more conventional colleagues; but they are not radicals in the 
sense of institutional mutineers who reject the fundamental presuppositions 
underlying the practices which define their roles. Likewise, there are 
entrepreneurs in the sense of practitioners who stake claims for additional territory 
in which to expand the demand for their skills; but they are not entrepreneurs in the 
sense of innovators staking their fortunes on the fate of untried products in a wide- 
open marketplace. There are no genuine subversives any more than there is a 
genuine avant-garde. P.C. Plod, Detective Superintendent Machp, Chief 
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Constable Supremo, Mr Smoothtongue QC, Mr Justice Cocklecarrot and Lord 
Justice Almighty are all working to the script. 

But for that very reason, the pressure to conform is acting on them 
simultaneously with the pressure to perform. This is not just in the sense that they 
are role-players. So are we all, whatever our so-called walks of life. Perhaps 
policemen are trying to behave, as is sometimes said, like the police they see on 
television. Perhaps barristers are trying to live up to the model bequeathed by 
Marshall Hall or F.E. Smith or some other giant of the legendary past. Perhaps 
judges are playing to the public gallery more often than the public themselves 
suppose. But whether they are or not, the criteria of performance are, if I may be 
allowed another term of sociological jargon, agonistic. P.C. Plod is judged by how 
many more arrests he makes than his colleagues, Detective Superintendent Macho 
by the proportion of convictions he secures, Chief Constable Supremo by the 
prestige of his force relative to others, Mr Smoothtongue QC by whether the 
verdict is in favour of his client or his opponent’s, Mr Justice Cocklecarrot by how 
often he is criticised on appeal, and Lord Justice Almighty by how his judgments 
compare with the deathless prose of his predecessors. It may be that to the extent 
that our system is adversarial as opposed to inquisitional, its measures of success 
are agonistic almost by definition. But in any criminal justice system investigations 
either succeed or fail, prosecutions either stand up or collapse, defendants either 
go down or get off, and verdicts are either upheld or overturned. It is all, in other 
words, about winning and losing. To some observers, this is not only obvious but 
obviously bad. How, they will ask, can a system be defended in which the players 
are motivated less by the disinterested quest for truth and justice than by the aim of 
furthering their own careers? But I am not concerned to pass a value-judgment one 
way or the other. My question is a different one, namely: whether for better or 
worse, to what extent is it in the agonistic features of the system that the source of 
innovation is to be found? 

In putting the question this way, I am deliberately relating my outsider’s view of 
the nature of the criminal justice system to my own academic ideas as expounded 
in various publications which I don’t expect any of this audience to have read or 
even heard of. I do this not in order to persuade you that those ideas are well- 
founded. Even if I thought I would succeed, this would be a wholly inappropriate 
occasion on which to do so. My reason is that I have been struck, despite (or 
perhaps because of) never having studied the sociology of law, by just how well 
the criminal justice system does seem to accord with my views about the evolution 
of social institutions in general. All human societies and institutions evolve (or so I 
believe) through a process analogous but not reducible to natural selection. In 
social selection, change comes about through the mutation of practices in the same 
way that the evolution of species comes about through the mutation of genes. This 
mutation is random, not in the sense of being uncaused but in the sense that its 
causes are both unpredictable and irrelevant. What matters is whether a mutation, 
once it has occurred, is or is not adaptive for its carriers. As J am sure you will 
immediately see, this way of conceptualising social change goes some way to 
standing the common sense view on its head. In the common sense view, 
institutional change comes about through the plans and ambitions of rival pressure 
groups, advisers and decision makers which chance and circumstance may then 
thwart or modify; and this, of course, is exactly what it looks like to the rival 
pressure groups, advisers and decision makers themselves. But to this outside 
observer, at any rate, these plans and decisions are incidental inputs into a process 
which dgtermines whether they succeed or fail not according to their merits, 
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however defined, but according to the nature of the pressures acting on them from 
within the pre-existing institutional envirSnment. 

Applied to the criminal justice system, this means that my initial question about 
its constituent institutions — do they have to be as conservative as they are? — will 
not be best addressed by reference to the policies of successive Home Secretaries 
or the judgments of successive Lord Justices of Appeal or the recommendations of 
successive Royal Commissions. These pglicies, judgments and recommendations, 
like the day-to-day ploys and stratagems of all the other players in the system, are 
contingent responses to unpredicted events. As such, they may, but seldom do, 
turn out to influence the evolution of the system in quite the way that the players 
initially hoped for. This applies just as much in the running battle between the 
police and professional criminals as it does in the development of procedure in the 
criminal courts. Thus, the Special Branch was created in response to the Fenian 
outrages, just as the Court of Appeal was created in response to the miscarriage of 
justice in the case of Adolf Beck. Once created, their functions within the system 
and thereby their influence on its evolution have depended not on the reasons for 
which the innovation was originally made but on whose advantage it has turned out 
to favour. It is not just that, as we all know, the best-laid schemes can have the 
least expected consequences. It is that the consequences need to be analysed 
independently of the motives of the schemers. An Act of Parliament intended to 
restrict the powers of the police may end up by strengthening them; an attempt to 
clamp down on juvenile crime may end up by increasing it; a tactic which helps to 
secure the acquittal of defendants charged with a certain type of offence may 
provoke counter-measures which increase the rate of convictions; directions 
designed to enhance judicial influence on jury verdicts may provoke verdicts less 
rather than more consistent with judges’ views; efforts to shorten the period 
between arrest and conviction or acquittal may serve only to lengthen it; media 
campaigns to alter the procedures for investigating alleged miscarriages of justice 
may merely entrench them; and so on. The source of the initial impulse for change 
is neither here nor there. Only with hindsight does it become possible to gauge the 
relative strength of the conflicting pressures which determine whether change 
comes about and, if so, in what direction and how far. 

Notice that in all this I have avoided the word ‘reform.’ I have done so not 
because I share the view of the late Professor Patrick Duff of the Cambridge law 
faculty and my own college that ‘gradual change is good, but no change is better,’ 
but because the notion of ‘reform’ implies, whatever value-judgment you may 
wish to make about it, that the change in question is directly attributable to the 
reformers’ premeditated intention to bring it about; and this is precisely the 
implication which I wish to call into question. Reforms, if that is what you want to 
call them, are the product of the continuous competition between the incumbents of 
roles whose relative influence is quasi-experimentally tested each time a particular 
innovation is made. The institutional constraints at work are, for the reasons I have 
already given, extremely powerful. But that is not to say that the system as a whole 
is therefore inherently reactionary in the sense that ‘reaction’ is the opposite of 
‘reform.’ If you wish still to distinguish the various role-players as ‘reformers’ or 
‘reactionaries’ in accordance with your own moral or political presuppositions, 
that is up to you. But changes to the system are no more to be explained in terms of 
how good or bad different observers think they are than the constraints which act 
on it in terms of how pleased or sorry different observers are that they are there. 

There is also another way in which changes to the system, or lack of them, are 
not to be explained. The first question which I posed — what is the process by 
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which entrants into the system come to adopt its pre-existing norms? — is 
sometimes answered in terms of their social origins or (to use the French term, 
with its slightly wider connotations) their formation. The implication drawn is that 
performance is a function of recruitment. That is to say, judges are thought to 
behave as they do because they mostly are drawn from Oxbridge-educated males, 
and policemen are thought to behave as they do because they mostly are drawn 
from children of authoritarian working-class families. But care is needed if an 
unwarranted implication is not to be drawn. There is a large body of academic 
literature on the general topic, and what it seems to show is that people do not, on 
the whole, carry with them into the roles which they come to occupy the practices 
of their milieu of origin if it differs from those of the one into which they move. It 
is, after all, a familiar observation that self-made millionaires tend to be less rather 
than more sympathetic to the poor, shop stewards promoted to works manager 
more rather than less aggressive towards trade unions, ranker-officers more 
disciplinarian than gentlemen-officers, bourgeois intellectuals more left-wing than 
proletarian intellectuals, and commoners more royalist than kings. Some 
sociologists used to argue that the upwardly mobile are more likely to retain their 
old opinions in their new environment than to discard them. But more recent 
research indicates that they are more likely to retain their old associational ties but 
modify the attitudes and behaviour which went with them. There is, therefore, 
little reason to suppose that if, by a wave of the wand, all male Oxbridge-educated 
judges from middle-class backgrounds were replaced by female Redbrick- 
educated ones from working-class backgrounds, the conduct of criminal trials 
would on that account become automatically more unconventional or the attitudes 
of the judiciary to the criminal justice system more innovative. 

That, to be sure, is not an argument against the proposition that recruitment into 
the roles which constitute the criminal justice system is narrower than it could or 
should be. If, according to your moral or political presuppositions, it is desirable 
that roles to which there attaches coercive authority over the general population 
should be occupied by people who are, in terms of social origin, representative of 
the general population, nothing I have said contradicts you. The practical 
difficulty, however, may lie in the alternative hypothesis about socialisation which 
I touched on at the outset, according to which, to put it crudely, conformists 
choose themselves. Given the all too visible pressures both to perform and to 
conform, why should anybody to whom the rituals and procedures of the bench 
and the bar are not already congenial want to choose them as a career? That young 
barristers should mostly come from the background from which they do is as 
unsurprising as that the young solicitors’ representatives who attend petty suspects 
in police stations at unsocial hours for as small a fee as the Lord Chancellor and the 
partners of the firm that employs them can get away with should come from the 
background from which they do. And can any of us seriously pretend to be 
surprised at how few members of ethnic or other minority communities or sub- 
cultures apply for employment in the police? 

No doubt whatever the answer to those questions, all observers can agree that 
the roles which constitute the criminal justice system ought as far as possible to be 
filled by those who will perform them best. But a further problem, of which I was 
largely unaware before the appointment of the Commission, is the disparity in 
reward between the civil and criminal branches of the law. I was, to be sure, well 
aware of how much is earned by the partners of the big firms of City solicitors and 
of how lucrative for leading counsel commercial litigation can be. But I had 
supposed that the more successful criminal practitioners were not that far behind, 
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and that the human interest (for want of a better term) involved in criminal work 
would compensate for missing out on the bigger dollops of money that flow from 
the commercial gravy train. Now I am much more aware than I was of how 
unsatisfying the criminal justice system must be for much of the time to many of 
the people who practice within it. I hadn’t realised that of the hundred thousand 
defendants who come before the Crown Court every year, two-thirds or more have 
been there already. We are, as every criminologist already knows, a nation of 
recidivists. Nobody knows exactly what causes this to be so, and still less exactly 
how it could be remedied. But the steady reprocessing of persistent offenders in a 
succession of familiar cases is a very different career prospect from the vision of 
triumphant convictions of the guilty and dramatic acquittals of the innocent which I 
derived as a schoolboy from books about the masterly cross-examination of what I 
now suspect was a heavily romanticised past. 

To say this is not to deny that there are, and always will be, triumphant 
convictions of the guilty and dramatic acquittals of the innocent which show the 
system at its best. I myself sat with the judge for part of two very serious.cases — 
one of attempted murder of which the defendant was acquitted, and one of murder 
in which the defendant was convicted — which did just that. The jurors were 
attentive; the witnesses came admirably up to proof; the barristers were persuasive 
and well prepared; and the judge was in impeccable command. Indeed, as I 
watched the judge controlling the trials and responding in the course of them to a 
series of unpredictable contingencies which ranged from a scene in the public 
gallery to a mysterious note handed in one morning to the court, whose: contents 
had to be argued in the jury’s absence, I felt as I do when watching Wimbledon: 
how do they manage to make it look so effortless? And, of course, a good 
courtroom drama is as compelling as anything that can be put on stage or‘screen. I 
don’t believe I’ve ever watched anything for as long with such total attention as I 
did those two trials. 

But let me get back to my theme. Field Marshal Wavell said somewhere that war 
is both dirty and dull; and much the same could, I suspect, be said of the battle 
against crime. The day-to-day routines of the police station and the courts are not 
conducive to innovation. My own observation of them, such as it has been, has left 
me with a sense not only of the pressures which result from the volume of cases 
with which police officers, magistrates, solicitors, barristers, circuit judges and — 
not least — court administrators have to deal, but also of how little there is in or 
about them to encourage any impulse to innovation in the way in which they are 
dealt with. In a world of overstretched and undertrained investigators, cash-limited 
budgets for use of forensic laboratories, late payments of legal aid, last-minute 
returns of briefs, endemic dissension between chambers clerks and listing officers, 
ineffective sanctions against poor preparation, cracked trials, ordered acquittals, 
unreliable witnesses, delayed deliveries of defendants in custody to the courts, 
judges short of adequate reading time and refresher courses, prisoners whose 
whereabouts neither their lawyers nor their families are immediately able to find, 
and a backlog of appeals against conviction or sentence with which the Court of 
Appeal cannot hope to deal as quickly as everyone would wish, it is hardly to be 
expected that the players should be concerned with anything more than coping as 
best they can with the demands of the system as it exists. What may look from - 
outside like inertia born of complacency may be little more than exhaustion born of 
the mismatch between the scale of demands on the system and the scale of 
resources available to meet it. os 

So I come round again to my initial question and the last point I want to suggest ` 
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to you in answer to it. There is one important agent of change of which the 
existence of the Royal Commission is itself the most visible testimony: blunders. 
The simultaneous pressure to conform and perform which I earlier described does 
not only generate occasional constructive innovations which are then adopted by 
the system. It also generates what the system defines as unacceptable malpractices; 
and the reaction to these may make them, however indirectly, a more potent source 
of what come to be hailed as ‘reforms’ than proposals emanating from high- 
minded commentators and hard-working lobbyists. Indeed, there could hardly be a 
better illustration of my general theme than the improbable sequence of events 
which has led up to my delivering this lecture to you today. But for the unexpected 
appearance of defects in the prosecutions which resulted in convictions for terrorist 
offences committed in the 1970s, there would not have been the pressure on 
ministers actively to consider significant reform of the system two decades later. 
But for the unexpected replacement of Margaret Thatcher by John Major as Prime 
Minister there wouldn’t have been a Royal Commission, since she did not, as is 
well known, hold with them. And even if there had been some comparable enquiry 
instituted under her prime ministership, it would not have been chaired by me, 
since I was emphatically not ‘one of us.’ If a new, independent, proactive, well- 
staffed Review Authority to investigate possible miscarriages of justice does come 
into being, as I trust it will, it will in that sense be by accident. 

What is more, the one prediction which I am confident in making about the 
outcome of the Commission’s report is that the influence which it has (or does 
not) will be determined in the same way. Whatever view is taken of its 
recommendations by more and less disinterested observers, they will have been 
subjected to protracted debate before and during the passing of legislative and 
other measures which may bear only a tangential relationship to them. They will be 
chosen or rejected for other motives and on other grounds than those which 
influenced the members of the Commission to make them. And once changes are 
implemented, their reception by the practitioners whose cooperation will be 
essential to their success will depend on attitudes and perceptions unpredictably 
different from those of the practitioners whose evidence is reflected in the 
Commission’s own arguments. 

I am conscious, as I conclude, that the tone of my remarks may strike some of 
you as unduly cynical, if not indeed positively dismissive of the Commission’s 
own labours. But that is not what I intend. I do myself believe that although the risk 
of miscarriages can never be eliminated in any system of criminal justice, our 
recommendations will, if implemented, go some way to minimising the risk of 
juries either convicting innocent defendants or acquitting defendants whose guilt is 
beyond reasonable doubt. And it is not because I hold that doctrinaire solutions are 
necessarily misconceived that I remain as sceptical of the rhetoric of the Left as of 
the Right. It is because it is, to me, as implausible to suppose that the failings of the 
existing system can best be remedied by giving overriding priority to the interest of 
suspects and defendants against the legitimate authority of the state as by giving it 
to the interests of prosecutors and judges empowered to subordinate the burden and 
standard of proof to an inquisitorial search for the truth. Whatever uncertainty 
attends, as it must, the ultimate effects of changes attributable to our 
recommendations, the principles underlying them are surely clear enough. The 
prosecution must have to establish its case beyond reasonable doubt. The 
defendant must be free to say nothing if he or she so chooses. Judges must do all 
they can to help juries understand the case without seeking to influence their actual 
verdict. There must be effective sanctions in place against malpractice. Suspects, 
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witnesses and victims must be assured of fair and reasonable treatment. And where 
there is reason to believe that someone may be languishing in prison for a crime 
committed by someone else, there must be the possibility of an independent and 
thorough investigation by which the injustice can be put right. 

I can think of no better way to encapsulate my own hopes for the outcome of the 
Commission’s recommendations in a single sentence than by telling you about my 
own experience of jury service many years before it could conceivably have 
crossed my mind that I would have the occasion to refer to it which I have this 
evening. The defendant had exercised his right to a jury trial at the Old Bailey and 
was acquitted at the end of it of theft of a poster, the property of British Rail, value 
50p. I walked away from the court in the company of a fellow juror, also a middle- 
aged white male, to whom I had not previously spoken. As we were about to part, 
he turned to me and said, ‘It’s all very civil, if you know what I mean, isn’t it?’ I 
thought I did know what he meant; and it is precisely what I hope the 
Commission’s report may do something to preserve and enhance. 
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Possession: Erotic Love in the Law of Rape 
Ngaire Naffine* 
Introduction 


The sexual being still implicit in the law of rape has a rich history. Depictions of 
the strong, possessing male, mainly of a laudatory kind, are to be found in the 
Romantic and philosophical literature of the eighteenth and nineteenth century. In 
legal writing, he can be traced back at least until the time of Hale who specifically 
approved of sexual relations between strong men and capitulating women. The aim 
of this article is to show how and why this ideal of the male sexual subject has been 
retained within English and Australian rape law, notwithstanding legislative efforts 
to establish equality between. the sexes. The argument is that a traditional 
possessive heterosexual form of ‘erotic love’ still forms the basis of English law, in 
which rape remains a crime of a man against a woman. Perhaps more surprisingly, 
however, a traditional view of sexuality still pervades the law of those Australian 
jurisdictions which have abandoned the English model and instituted ostensibly 
dramatic changes to the meaning of rape. 

In many parts of Australia, rape or its equivalent is now a crime which can be 
committed by and against either sex in a wide variety of ways. And yet we find that 
little has changed in substance. Though the crime has been sexually democratised 
on the statute books, faith has been kept with a simple, reductive and orthodox 
view of sexual relations between the sexes. This article begins with an exposition 
of this conventional sexuality, drawing in particular on the writings of Nietzsche 
who was eloquent on the subject. It then considers how this Romantic ideal of the 
sexes was reflected in the English common law, especially in the law of rape.-The 
article goes on to examine recent developments in English and Australian rape law 
which represent an effort to modernise heterosexual relations and explains why 
they have failed. Finally, there is an endeavour to conceive of ways in which the 
law might begin to recognise a different female sexuality, one which is not simply ` 
an extrapolation to women of male sexual desires. 
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> zZ & bis is a term borrowed from a new collection of readings on the subject: Soloman and Higgins, The 
Ny Q” Philosophy of (Erotic) Love (University Press of Kansas, 1991). As we will see, it is already a con- 
\ ~= -lation of ideas — ‘love’ and ‘sex’ — which I will endeavour to pull apart and refigure in this article. 


"2: The Western view of ‘erotic love’ which forms the focus of this article has its roots in the seventeenth 

century, during which there emerged the modern view of the human subject, of the ‘self.’ According 

LP 4 | to the Oxford English Dictionary, a poem by Traherne written in 1674 represents the first usage of the 
word ‘self? as we mean it today: as ‘a permanent subject of successive and varying states of 
consciousness.’ Over the course of the seventeenth century, the word ‘self’ came to be coupled with a 

number of other words (for example, ‘self-knowledge’ in 1613, ‘self-denial’ in 1640, ‘self- 

- determination’ in 1683), reflecting a new consciousness of the individual thinking being. At the same 
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describe this relation. For woman her love of a man is everything; her condition is 
one of constant offering while his is one of perpetual action.? In the casting of 
these two parts and their Romantic relation, the one for the woman, the other for 
the man, our poetic writers already have assumed a standard case of human 
sexuality. They have instituted ‘a compulsory and naturalised heterosexuality” 
which eclipses all other sexualities. The paradigm configuration for ‘erotic love’ is 
one man and one woman (not, say, a woman and a woman); the next step is that it 
is he who takes her. Furthermore, the traditional view of love already presupposes 
two distinctive and immutable human types: men and women.’ It seems that 
human beings are only intelligible as two sexes, two ways of being which appear 
simply to be there, already full of meaning. But as feminists have been saying for 
some time, the idea that is ‘woman’ is not to be understood ‘in stable or abiding 
terms.’ It is not a word with a fixed and natural meaning, as the Romantics led 
us to believe. 

In the traditional view, the beginning- 
the woman composed as the heterggéXu 
which is already one of repressiq fa ag ence to thos 
case or who refuse to be fi a / Brasedlo.fron-the be 
heterosexual couple, is sexual Hoye ares a 
woman, between man and self, een wom Ady 
proliferation of non-standard casés,—“the; Gages deyo the paradigm.* Erased 
too are the women (and the men) for Whom:thesetdentifying labels of ‘man’ and 
‘woman’ feel misapplied: who rightly suspect the immutability of the appellation 
‘woman’; who ask ‘Am I that thing called woman?’ ‘Am I that Name?” and who 
answer perhaps ‘Not really’ or simply ‘No.’!? 

As Angela Carter explains, ‘[that] anatomy is destiny . . . is true enough as far as 
it goes, but ambiguous. My anatomy is only part of an infinitely complex 
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time, as Davenport-Hines (Sex, Death and Punishment: Attitudes to Sex and Sexuality in Britain since 
the Renaissance, London: Collins, 1990, p 66) observes, there was an ‘increasing self-awareness 
about carnality.” These twin themes, of sex and of the importance of the individual (and I suggest 
male) ‘self,’ were critical to the subsequent development of the Romantic movement in the eighteenth 
century and its possessive ideal of love. 

3 An extensive collection of Romantic and modern writing on heterosexual relations is to be found in 
Soloman and Higgins, op cit n 1. 

4 Butler, Gender Trouble: Feminism and the Subversion of Identity (New York: Routledge, 1990) p 22. 

5 This is a distinction law repeats and makes compulsory. As Katherine O’Donovan remarks, ‘the law 
continues to classify human beings as if there were two clear divisions into which everyone fails on an 
either/or basis’ (Sexual Divisions in Law, Weidenfeld and Nicolson, 1985, p 64). 

6 ibid at 1. 

7 This is not intended to imply that there are pre-existing (that is, pre-social) types. Rather, the ‘standard 
case’ is itself a cultural construct into which some people are fitted unreflectingly, some fit themselves 
reflectively while still others either do not fit or will not fit. : 

8 Adrienne Rich has described, eloquently, how ‘women’s choice of women as passionate comrades, 
life partners, co-workers, lovers, tribe, has been crushed, invalidated, forced into hiding and disguise’ 
(Rich, ‘Compulsory Heterosexuality and Lesbian Existence’ (1980) 5, 4 Signs 631). 

9 To borrow from the title of Denise Riley’s book which explores this very point: Am I that Name?: - 
Feminism and the Category of ‘Women’ in History (New York: Macmillan, 1988). i 

10 As Judith Butler (op cit n 4) observes, ‘If one ‘‘is”’ a woman, that is surely not all one is; the term fails 
to be exhaustive, not because a pregendered “‘person” transcends the specific paraphernalia of its 
gender, but because gender is not always constituted coherently or consistently in different historical 
contexts, and because gender intersects with racial, class, ethnic, sexual, and regional modalities of 
discursively constituted identities.” The problem with the idea that ‘woman’ is a coherent and unified 
category is that such insistence denies and suppresses ‘the multiplicity of c Itural, soçial and political 
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organisation, my self.’!! Thus, to distil the lives of women down to a single 
Romantic idea of ‘woman’ hood, an archetype of ‘woman,’ is to participate in a 
mythology which does damage. ‘The nature of the individual is not resolved into 
but is ignored by these archetypes, since the function of the archetype is to 
diminish the unique ‘I’ in favour of a collective sexed being which cannot, by 
reason of its very nature, exist as such because an archetype is only an image that 
has got too big for its boots and bears, at best, a fantasy relation to reality.’! 

This distillation of ‘woman’ to a single idea, the female archetype which forms 
the subject of this article, is one that works its evil but never completely. It has ‘a 
fantasy relation to reality,’ as Carter puts it. As this article will endeavour to show, 
the idea which is said to be ‘woman’ never does (nor can it) form a perfect fit with 
its subject. It is always ‘too big for its boots’; it keeps failing to reduce woman, to 
homogenise her/us, to pin her/vs down. The vastly more complex and diverse 
reality of being female keeps on happening despite the efforts to make the 
archetype convincing. Though, as we will see, hard work, even the force of law, 
has been required to keep the traditional concept of woman in place, still the 
archetype remains inadequate to its subject: the uncaptured truths of ‘woman’ keep 
peering through. 

Though in other ways a subversive and original thinker, Nietzsche was 
traditional in his view of ideal sexual relations. For Nietzsche, they 
appropriately took place between a man and a woman and the woman’s appropriate 
sexual condition was one of ‘complete devotion ... with soul and body’ to that 
man. In this statement Nietzsche reveals his profound conventionality and so I 
have chosen to turn to Nietzsche, who spoke at length on the nature of ‘man’ and of 
‘woman’ and the nature of their ‘love’ for each other, for an exposition of the 
traditional view of the sexes and their sexual relations. In The Gay Science, 
Nietzsche expounds the nature of what he terms ‘love,’ revealing that it has quite 
different meanings for women and for men. For a woman, ‘love’ is ‘a faith; 
women has no other faith.’!> But man’s ‘love’ is quite another thing. ‘Man, when 
he loves a woman, wants precisely this love from her and is thus himself as far as 
can be from the presupposition of feminine love.’!® 
a a l E a Fs 

11 Carter, The Sadeian Woman: An Exercise in Cultural History (London: Virago, 1979) p 4. 

12 ibid p 6. 

13 This proposition, of course, raises the more general question of whether, and how, law can work other 
than on the basis of archetypes. Certainly, the traditional view of the common law method is that it 
depends on a sorting of incidents, of a disparate nature, into types of situations and types of people 
which can then be processed by a court of law. The very idea of analogous, Aristotelian reasoning 
depends utterly on the principle that like cases (that is, cases which can be classified as alike) can be 
treated alike. However, the words of the judicial oath ‘to do right’ always demand more than this. 
These words move the judicial function beyond a mechanical process (of contriving to sort people and 
their lives into pre-existing legal classifications) and into the realm of justice. For justice demands a 
sensitivity to the differences and peculiarities of each fresh incident. As Cornell puts it, ‘legal 
interpretation must be both discovery and invention because there can be no simple origin of legal 
meaning’ (see The Philosophy of the Limit, New York: Routledge, 1992, p 147). Or, in the words of 
Derrida, ‘Each case is other, each decision is different and requires an absolutely unique 
interpretation, which no existing, coded rule can or ought to guarantee absolutely’ (Derrida, ‘Force of 
Law: The Mystical Foundation of Authority’ in Cornell, Rosenfeld and Carlson (eds), Deconstruction 
and the Possibility of Justice, New York: Routledge, 1992, p 3, at p 23). 

14 Indeed, his translator expresses some chagrin at Nietzsche’s ordinariness in this regard. He observes 
that Nietzsche ‘broke the tyranny of stereotyped views’ on the Germans and Jews, showing them to be 
false ‘and made it possible for us to take a fresh look.’ However, ‘[h]is reflections on women, on the 
other hand, have little . . . originality.” See Nietzsche, The Gay Science, translated with commentary 
by Walter Kaufmann (Random House, 1974) p 24. 

15 ibid p 319. 

16 ibid. ake SY 
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Nietzsche concedes that not all men love like this and so gestures towards just 
one of the possibilities repressed by the conventional heterosexual paradigm. He 
asks us to suppose ‘that there should also be men to whom the desire for total 
devotion is not alien.’!” But these men are to be despised for being too like women 
for whom ‘love’ is servitude. Men who wish to devote themselves, body and soul 
to another, ‘simply — are not men.’ In this traditional view, there is no loss of 
sovereignty for (the real) man when he loves a woman. He remains a free, unitary 
and whole subject. While she devotes herself utterly to him, he remains utterly 
himself. ‘Woman wants to be taken and accepted as a possession, wants to be 
absorbed into the concept of possession, possessed. ’!8 She gives herself up to him 
and he takes her and possesses her. Though he has received the complete devotion 
of her body and her soul, the boundaries of his own identity, of his “body and 
soul,’ have not been breached. He has retained his wholeness of self. It is she who 
has undergone the transformation to become his, while his essential self remains 
unaffected by the having of her. 

The ideal man, then, is a real man who ‘loves’ a woman through possession and, 
when he possesses her, he does so completely, both physically and spiritually: 
body and soul. But in the manner of his ‘love,’ he keeps faith with the Western 
ideal of the undivided rational self described by Descartes.’ Man retains his 
essence of being as a unified thinking subject whose-capacity to reason defines 
him,” who is fundamentally unaffected by the sensual acts of the body, while the 
woman surrenders both her body and her being to him. This is an idea of being 
akin to that advanced by Kant, who wished also to preserve the identity and unity 
of the rational self.2! Were it to be otherwise, man could not remain himself in 
‘love.’ He would suffer an unacceptable loss of sovereignty over himself to the 
point that he would no longer be a man. Nietzsche is clear on this. “A man who 
loves like a woman becomes a slave.’ But by nature, a woman is already in 
servitude to man and so loses nothing in love. Indeed, ‘a woman who loves like a 
woman,’ who devotes herself completely to a man, ‘becomes a more perfect 
woman.’23 She becomes more herself because her-self is by nature his. To give in 
to him is to give in to her own nature. 

A beautiful symmetry emerges in this ‘love’ of man for a woman and a woman 
for a man. ‘A woman’s passion in its unconditional renunciation of rights of her 
own presupposes precisely that on the other side there is no equal pathos, no equal 
will to renunciation.’?4 Man must stay himself if she is to give herself to him. The 
logic of love demands it. For if he does not remain himself when she gives herself 





17 ibid. 

18 ibid. 

19 The decision to trace the idea of the unified self back to the time of Descartes is not an arbitrary one. 
To reiterate, it was in the seventeenth century, when Descartes was writing The Meditations, that the 
word ‘self? assumed its modern meaning of ‘a permanent subject of successive and varying states of 
consciousness’ (Oxford English Dictionary). See the discussion of the emergence of the modern idea 
of the subject in Storr, Solitude (London: Flamingo, 1989) at 79. 

20 As Descartes wrote famously of the cogito in the Third Meditation: ‘I am a thing that thinks: that is, a 
thing that doubts, affirms, denies, understands a few things, is ignorant of many things, is willing, is 
unwilling, and also which imagines and has sensory perceptions.’ For Descartes the mind was 
indivisible; it was the essence of being, while the body was divisible: Descartes Selected Philosophical 
Writings, trans by Cottingham, Stoothoff and Murdoch (Cambridge University Press, 1988) p 87. 

21 Kant, The Metaphysics of Morals (Cambridge University Press, 1991) p 95. 

22 Nietzsche, op cit n 14, p 319. 

23 ibid. 

24 ibid. 
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to him, her gift of self is to no-one. Thus, ‘if both partners felt impelled by love to 
renounce themselves, we should then get — I do not know what; perhaps an empty 
space?’ 

Heterosexuality prescribed within the conventional view elaborated by 
Nietzsche was both including and excluding. Acceptable sexuality was squeezed 
into a single mould — sex between an archetypal man (who possessed) and an 
archetypal woman (who was possessed). And that man was obliged to approach the 
woman in a particular sexual way: entry by the male member into the vagina of a 
chaste woman (whom he had made his wife) to deposit his seed was the correct 
form.” Sodomy was against nature and outlawed, accordingly.?” The sexual love 
of a woman for another woman exceeded the bounds of the traditional imagination. 
It was the subject of neither Romantic nor improving literature, within the. 
mainstream. It was beyond the pale, to the point that there was little effort on the 
part of the law to denounce and proscribe it.?8 

Also unimagined (and so excluded) was the celibate woman who chose to remain 
without a man (or she who loved only herself in a sexual manner), who could only 
be seen as woman manqué. She was the to-be-pitied spinster, the woman without a 
man, the yet-to-be-possessed, or worse still, never-to-be-possessed and therefore 
permanently unfulfilled. Sexual relations between a man and a man were well 
within thinking, but roundly condemned by conventional society and by the law.”9 
As Nietzsche said: ‘A man who loves like a woman becomes thereby a slave. ”° 
Though referring here to the man who surrenders himself to a woman, his point 


eee 

25 ibid. 

26 As we will see, the law of primogeniture presupposed the right of a man to sexual access to a 
monogamous wife who would produce his son who would inherit his property. 

27 On the history of the legal regulation of sodomy, see the excellent discussion in Davenport-Hines, op 
cit n 2, esp Ch 3: ‘The Phoenix of Sodom.’ 

28 As Adrienne Rich (op cit n 8, p 648) observes, ‘lesbian existence has been written out of history or 
catalogued under disease.’ This is not to say, however, that lesbianism is a ‘safe hollow in Anglo- 
European legal history,’ as Ruthann Robson once believed it to be. Though lawmakers generally have 
preferred to draw a veil over lesbian sexuality, hoping that it will thus go away, whenever they have 
spoken up on the issue, they have made manifest their disgust for the very idea of sex between women 
(Robson, Lesbian (Out)Law: Survival Under the Rule of Law, Firebrand Books, New York: Ithaca, 
1992, pp 41—42). 

29 In 1533, King Henry VII introduced the penalty of hanging to punish ‘the detestable and abominable 
Vice of Buggery committed with mankind or beast’ (quoted in Davenport-Hines, op cit at p 59). Early 
in the eighteenth century, the police first used the ploy of entrapment to detect and prosecute 
homosexual men. At that time, the pillory was used (as well as hanging) to punish the ‘sodomite.’ 
Some idea of the public loathing directed by law and society at the male homosexual in the nineteenth 
century comes from an English broadsheet used to publicise an execution for sodomy in 1833: 


Heinous, horribly frightful, and disgusting was the crime for which the above poor Wretched 
Culprit suffered the severe penalty of law this morning . . . Thank Heavens, the public Gallows of 
Justice in England is very rarely disgraced by the execution of such Wretches (broadsheet 
published in Davenport-Hines, op cit n 2, p 95). 


Though no longer a capital crime, under the Sexual Offences Act 1956 (UK), buggery with another 
person or with an animal remains an ‘unnatural offence’ (subject to the limited exceptions described 
below) and is treated as a felony (s 12). The meaning of buggery with another person (that is, sodomy) 
is to be found in R v Wiseman (1718) Fortes Rep 91; R v Jacobs (1817) Russ & Ry 331; R v Reekspear 
(1832) 1 Mood CC 342; and R v Barron [1914] 2 KB 570. With the Sexual Offences Act 1967 (UK), a 
consenting ‘homosexual act’ conducted in private between no more than two adult males was deemed 
not to be an offence. In addition, the maximum punishment which may be imposed on a conviction for 
buggery was reduced from life imprisonment to ten years or less, depending on the circumstances. 
Even with this amendment, a pejorative approach to sexual intercourse between men was retained: the 
amending Act defines a ‘homosexual act’ as either ‘buggery with another man’ or the commission of 
‘an act of gross indecency with another man.’ 
30 Nietzsche, op cit n 14, p 146. 
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carries even greater weight when applied to the man who surrendered to a man: for 
he was the truly feminised male. The homosexual man was unmanned,*! and so he 
was to be shunned, despised and outlawed. 


An Old Dream of Symmetry 


In the traditional account of sex between the (two) sexes, its possessive form was a 
natural thing: it was nature which dictated that man should have woman, to take 
and possess, to form the perfect complement of his desires. The beauty of this 
sexual symmetry derived from its ability to give expression to the true sexual 
natures of women and men. It was nature which determined that a woman’s desires 
should correspond so well with his: that she should desire only to be possessed as 
he desired to possess. And yet ‘love’s’ traditional possessive form may be read 
another way. French philosopher Luce Irigaray interprets the erotic role of women 
in the Western imagination not as nature but as a projection of male need and 
desire. It is an ‘old dream of symmetry’ which permeates Western thinking in 
which ‘the sexual pleasure known as masculine is the paradigm for all sexual 
pleasure’ and women are obliged to conform to that paradigm.” 

To Irigaray, woman is required to be that which man appropriates, that which he 
takes into himself, for himself, in order to create an illusion of his self-sufficiency. 
This is ‘an ancient dream of [male] self.” ‘The point being that man is the 
procreator, that sexual production-reproduction is referable to his “activity” 
alone, to his “‘pro-ject’”’ alone. Woman is nothing but the receptacle that passively 
receives his product, even if . . . she has pleaded, facilitated, even demanded that it 
be placed within her.’** When a woman is swept off her feet, when she loses 
herself in love’s swoon, she serves to reveal the potency and sexual autonomy of 
man. While she is eclipsed by his erotic power, he finds himself affirmed: as the 
one ‘of fame,’ of ‘perpetual action,’ the productive one. ‘She is most immediately 
and dramatically a woman when she lies beneath a man, and her submission is the 
apex of his manhood.’* 

The logic of the possessive form of heterosexual relations also allows the man to 
appear, in a deeper metaphysical sense, self-defining. It makes it seem, as Irigaray 
says, ‘that sexual production-reproduction is referable to his “‘activity’’ alone, to 
his ‘“‘pro-ject”’ alone.’ The illusion created is that he is doing it all on his own. 
What is concealed is his dependence on her particular part in things, a part she 
must assume for him to have his. As Terry Eagleton explains, while woman is 
defined as that which possesses ‘chiefly negative value in relation to the male first 
principle,’ at the same time ‘man is what he is only by virtue of ceaselessly 
shutting out this other or opposite, defining himself in antithesis to it, and his 
whole identity is therefore caught up and put at risk in the very gesture by which he 
seeks to assert his unique, autonomous existence. ’* 


31 This was particularly true of the homosexual man who assumed the passive ‘womanly’ role. As 
Davenport-Hines (op cit n2, p78) remarks about homosexual practices in eighteenth-century 
England, ‘the act of sodomy was a rite which replayed [and mocked] those pertaining to husband and 
wife.’ 

32 Irigaray, Speculum of the Other Woman, translated by Gill (Cornell University Press, 1985) p 28. 

33 ibid. 

34 ibid p 18. 

35 Carter, op citn 11, p 7. 

36 Eagleton, Literary Theory: An Introduction (Oxford: Blackwell, 1983) pp 132— 133. e 
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This belief in (and metaphysical commitment to) the ability of the man to define 
his self, to be self-contained, was vital for the Cartesian model of the rational 
unitary autonomous subject, a model which continues to inform our liberal 
understandings of the nature of human relations and how they should be 
regulated.>”? Kant perpetuated this Cartesian rationalist tradition, this faith in 
the free play of reason to define the nature of being human, and it is this man of 
reason who continues to play a central role in liberal legal thinking, who forms the 
subject of our law and justifies the form it takes. For Kant the independent 
reasoning individual, the subject who was antecedent to the particular social and 
material circumstances of his life, was the essential person. ‘Autonomy of the 
will,’ said Kant, ‘is that property of it by which it is a law to itself independent of 
any property of the objects of its volition.” All concepts of a moral nature had 
‘their seat and origin entirely a priori in reason.’ Kant contrasted the 
autonomous individual, whose actions are self-willed through the power of reason, 
with the less fortunate heteronomous being, whose will was subjected to that of 
another.*! Such a person had retreated into slavery: ‘having failed to achieve that 
autonomy which alone commands the respect of rational beings, he stands outside 
the moral order, unfree, subservient, diminished in his very personhood, and in his 
respect for himself.’ 

The possessive form of heterosexual sex allowed the (real) man to remain this 
free-willing Kantian being, to remain his free self, unthreatened and 
untransformed even when he had his clothes off and his most private of parts 
enclosed by the body of a woman. The possessive form staved off the threat to this 
autonomous self of a self-transforming intimacy in which the needs, desires and 
determinations of another might assume greater importance than the self’s own 
determinations for itself. The possessive form of sex vindicated this model, which 
still dominates legal thinking, of the human subject as social and sexual atom, the 
Kantian man of reason — a being whose essence was established a priori of the 
people who made up his social and sexual existence. He was the brain on a stalk, 
not the soft and vulnerable creature of the flesh. 

What might have been construed as a tender, passionate and vulnerable moment, 
when defences were down and he opened himself up to the demands and desires of 
another, when he realised his dependence on (even subordinated his will, his 
being, to) another for the realisation of true intimacy, was instead reduced to the 
banality of conquest of the mind and body of a woman. The boundaries of the 
man’s Kantian self held firm, while woman, amoeba-like, dissolved around him. 
Or as Nietzsche reminds us, ‘A woman’s passion in its unconditional renunciation 
of rights of her own presupposes precisely that on the other side there is no equal 

. will to renunciation ... Woman gives herself away, man acquires more.’ 
Thus men as lovers remained sovereign subjects. The loved woman was integrated 


x 


37 A substantial literature documents the continuing place of this abstract, self-defining monad in legal 
thinking. He remains the classical legal subject. See, for example, Naffine, Law and the Sexes: 
Explorations in Feminist Jurisprudence (Sydney: Allen and Unwin, 1990). 

38 Though he also introduced an empirical dimension, thus weaving together the rationalism of Descartes 
and the empiricism of Locke. 

39 Kant, ‘Foundations of the Metaphysics of Morals’ in Beck (ed), Kant Selections (New York: 
Macmillan, 1988) p 281. 

40 ibid p 261. 

41 ibid p 282. 

42 Scruton, A Short History of Modern Philosophy: From Descartes to Wittgenstein (London: Routledge, 
1989) p 155. 

43 Nietzsche, op cit n 14, p 319. 
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into his existence; she existed to renounce herself for his greater good and so 
revealed to him his own potency. She was reduced to the state of heteronomy. 

For Kant, the heteronomous individual was a sorry creature not only because 
that person surrendered their autonomous will to the will of another. The 
heteronomous being was also someone who placed passions before the rational will 
(an undesirable thing in Kant’s view), which meant a renunciation of will-driven 
autonomy. For Nietzsche, woman’s heteronomy is clearly on display: she is both 
subject to another and subject to her passions. For her, passion for her man is 
everything. But there is no corresponding passion in him, which would generate a 
sense of abandon to her, of mutuality of devotion (an inappropriate womanly 
quality). And so it is that hè maintains the sovereignty of his will.“ 

By blaming it all on nature (Nietzsche called it a ‘natural opposition’), not 
contrivance, the coercion and violence implicit in the possessive form of ‘love’ 
(her subjection to him) was, in the main, concealed. It was only nature at work, 
and nature was essential and immutable and desirable: it meant the realisation and 
fulfillment of both sexes. Though he could only remain himself (retain his 
autonomy) when having sex with a woman if he could rely completely on her 
renunciation of herself to him (on her heteronomy), there was no risk of her not 
doing so because this was her nature. Thus, hidden too was his utter dependence 
on her assuming this role — for him to have his. As she had no choice but to 
renounce herself to become a woman, there was never any real threat to this 
congruence of her desires with his. And if there was no threat to his possessing 
role, there was no real dependence on his part on her. He could rely on nature to 
take its course. 

To this traditional representation of woman, as the one naturally possessed, 
Irigaray has opposed another view: ‘an “‘other woman,” a woman “without 
common measure” who cannot be reduced to the quantifying measurements by 
which she is domesticated in male systems. ’* The ‘other woman’ is the third term 
in more ways than one; she is the mistress/lover who does not only reflect him and 
who cannot be simply possessed. Though man would pin her down, the woman 
described by Irigaray resists his grasp. She is never simply that which he has. She 
is never simply the complement to his desires, enclosed in the possessive form of 
‘love.’ She may not even be defined in relation to ‘him’ (as the not having of a 
man), 

Irigaray herself wishes to define neither clearly nor determinately this other 
female whose sexuality resists congruence with that of a man. Indeed, for Irigaray 
‘the female sex eludes the very requirements of representation’ for woman is 
neither the man’s complement (what he projects onto her as congruent with his 
desires), nor is she the ‘lack’ (that which he is not, something only to :be 
understood as his negative). Irigaray believes that, in Western culture, women are 
not presented, that they are beyond representation. In her words, they are ‘the sex 
which is not one.’4” That is, women are denied the status of a distinctive sex; it is 
only man who has/is one. 


44 The association of woman with the passions, man with reason, is one which runs through the Western 
philosophical tradition. As feminists have shown, this association has consistently been used to 
discredit women as citizen-subjects of the polis. If women were guided by their emotions rather than 
by the cool light of reason, they were inferior beings ill-suited to the intellectual and moral rigours of 
public life. See Lloyd, The Man of Reason: ‘Male’ and ‘Female’ in Western Philosophy (London: 
Methuen, 1984) and Okin, Women in Western Political Thought (London: Virago, 1979). 

45 Whitford, The Irigaray Reader (Oxford: Blackwell, 1991) p 28. 

46 Butler, op cit n 4, p 10. 

47 This is the title of one of Irigaray’s major translated works. 
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Irigaray sees clear dangers in the very attempt at a definition of female sexuality 
as this would serve only to confine and distort women’s erotic natures, once again. 
It would repeat the violence of telling woman what she really is; what is 
appropriate for her.** It would reduce woman once again to a universal archetype, 
a crude simplification, an abstracted being bearing little relation to the particularity 
and infinite variability of real flesh-and-blood women.” And it would repeat the 
exclusion of all those feminine sexualities which inevitably escape any singular 
definition. For Irigaray ‘feminine pleasure is not singular, unified, hierarchically 
subordinated to a single organ, definable or locatable according to the logic of [his] 
identity.’ 

The fact of woman’s irreducibility, of her being more than his measure, has 
always presented itself as a problem. Women have always felt it and spoken of it. 
Even when Romantics such as Byron wrote with such eloquent verve of the 
naturalness of women’s surrender to a man in ‘love,’ they failed to convince 
completely. Certainly they could not rely on nature alone (nor the beauty of their 
verse) to make it true. The incompleteness of the eclipse of female subjectivity, the 
woman who wriggled beneath the oppressive form of possessive sex with a man, 
the woman who spoke up, was both recognised and feared. Always there were 
those women who ‘as witches, femmes seules, marriage resisters, spinsters, 
autonomous widows, and/or lesbians’ managed not to conform.*! The woman 
who was unconvinced that her pleasure lay in forming the complement to a man’s 
sexuality, therefore, was not left to her own devices and desires. Instead she was 
compelled to this conviction (to fall in with his desires). The woman who 
threatened to reveal the dissonance between herself and the being she was required 
to be, experienced the strength (and the violence) of society’s and the law’s 
displeasure. The full force of the law was employed to stop the nature of woman 
running off into artifice. She was positively obliged to become the paradoxical 
subject who wanted only to be an object.>? 


B Possessive Love in Western Legal Thought 


Thus it was that the traditional possessive form of heterosexuality, the male dream 
of symmetry, was carefully reflected in the law which governed relations between 
the sexes and the forms of sex. English common law prescribed a certain form of 
female sexuality in which women were positively required to assume a particular 
part — that of the possessed. And there was a certain part prescribed for the man: 
to possess her. In the sex prescribed and proscribed by law, the sexual natures of 
men and women were made to correspond with nature. Within marriage, the 
common law spelled out the obligation of the wife to renounce her subjectivity to 


48 The concern is what is sometimes referred to as ‘the totalising’ or ‘colonizing gesture’ which seeks to 
assimilate the heterogeneous into a single idea, thus suffocating the differences between people. 

49 And, as Angela Carter (op cit n 11, p 12) has explained, ‘The notion of a universality of human 
experience is a confidence trick and the notion of a universality of female experience is a clever 
confidence trick.’ 

50 Grosz, Sexual Subversions (Sydney: Allen and Unwin, 1989) p 115. 

51 Rich, op cit n 8, p 635. 

52 It was not only the legal profession which contrived to keep women in their heterosexual place. 
Medical doctors of the mind and of the body also insisted that a woman’s health resided in a passive 
acceptance of the possessive relation. See discussion in Rich, op cit n 8. 
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her husband.” In his Commentaries on the Laws of England, William Blackstone 
(now famously) explained the legal status of the married women. ‘By marriage, the 
husband and wife are one person in law: that is, the very being or legal existence of 
the woman is suspended during the marriage, or at least is incorporated into that of 
the husband: under whose wing, protection, and cover, she performs every 
thing. 5t 

In marriage, the law specifically countenanced the use of a reasonable measure 
of force by a husband in order to keep the unaccommodating wife in line: she who 
was not true to her own nature could be bent to his will with a rod no bigger than 
his thumb. In his exposition of the legal relations between husband and wife, 
Blackstone asserted the husband’s right of ‘domestic chastisement, in the same 
moderation that a man is allowed to correct his apprentices or children.’ 
Marriage law also deprived a woman of the sort of economic independence needed 
to mount an effective challenge to male authority. Upon marriage, her property 
effectively passed into the hands of her husband. She was also deprived of her 
ability to function as an independent political and economic citizen in the public 
realm.°° The married woman was covered by the husband in more than one way. 
More than one violence was done to her: one was physical, another was economic, 
a third was explicitly sexual. 

All three forms of violence could be seen to operate implicitly within the law of 
primogeniture — the law which ensured the passage of property to the eldest son of 
the marriage upon the death of the husband and father.” The concern of 
primogeniture was with ‘posterity and the family lineage, but it also enabled the 
accumulation of wealth.’>8 For this law to work, for a husband to secure his future 
through his son and his son’s son, it was vital that the law recognise the male right 
of control over (the fertility of) his wife. The husband had to have access to her 
reproductive body as well as the right to exclude all others from her body (for he 
had to know that his sons were his). 

The law of primogeniture presupposed the right of the husband to obtain sex 
from his wife. The legal fiction employed to guarantee this right was to treat a 
woman’s consent to marriage as much the same thing as consent to intercourse 
(with her husband). That is to say, consent to marriage also meant ongoing consent 
to sex — for the life of that marriage. Once married, the wife was therefore 
presumed to have consented to every act of intercourse with her husband: a 
married woman had no right to refuse the proposal to be possessed. Sir Matthew 
Hale, English Chief Justice in the seventeenth century, still provides an 
authoritative word on the legal attitude to rape in marriage. To Hale, ‘the husband 
cannot be guilty of a rape committed by himself upon his lawful wife, for by their 
mutual matrimonial consent and contract the wife hath given up herself in this kind 
unto her husband, which she cannot retract.’ Thus Hale expounded 
unambiguously the traditional possessive form of sex reflected in the law of rape. 





53 Outside marriage, the woman without a man had little place to be. Denied an education, denied a 
public life, she was limited to such roles as the pitied, dependent spinster, sister or sister-in-law. 

54 Blackstone, Commentaries on the Law of England (New York: Garland, 1978) vol 1, p 442. 

55 ibid p 444. 

56 For a discussion of the wife’s traditional legal status, see O’Donovan, op cit n 5. 

57 For a more detailed discussion of the legal right of husbands to ‘own the sexual property in their wives’ 
persons,” see Pateman, The Sexual Contract (Oxford: Basil Blackwell, 1988) p 124. 

58 O’Donovan, op cit n 5, p 22. 

59 Hale, The History of the Pleas of the Crown (London: Professional Books, 1971) p 629.. 
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The wife was required by law to give herself up to her husband: the husband had 
the lawful right to take her.” 

In certain circumstances, the husband’s proprietorial right of the sex of his wife 
was one he could also claim and exercise against other men. Indeed, a line of men 
held rights in her body. As Hale explains: 

If the woman consented not at the time of the rape committed, but consented after, she shall not have an 

appeal of rape . . . but yet the king shall have the suit by indictment, and . . . if she have a husband, he 


shall have an appeal, and if she have none, then her father or other next of blood shall have an appeal of 
such rape (my emphases).°! 


Outside marriage, the possessory rights of the man were more limited (though 
intercourse was cast in the same form). The unmarried woman (of good 
reputation) had the legal right not to be possessed (in that she could complain of 
rape). She had the right to save her chastity for a husband who could then possess 
her with a legal right. Indeed, a woman already sexually possessed was of little 
value to the man who might possess her as a husband. No longer could she be 
exclusively possessed and so he was dispossessed. Again, Hale tells us of the sort 
of woman whom the law protected. She was a woman ‘of good fame,’ who 
revealed the injury immediately: otherwise ‘the strong presumption [was] that her 
testimony [was] false or feigned.’® 

The sexual paradigm of law, the naturalised sex of law, invariably cast the man 
(never the woman) in the role of initiator (never the negotiator) of a sexual act (a 
singular, never a plural, thing which never took the form of an engagement) which 
always entailed the thrusting of the penis into the vagina (never the lips of a woman 
on the lips of another, to think of just one of the many other forms that ‘the act’ 
might have taken). Other female orifices (where his seed would not flourish) were 
outlawed as unnatural whether or not the act took place with the consent of the 
woman. If we return to Hale this all becomes plain. ‘Rape’ in the view of Hale was 
‘the carnal knowledge of any woman above the age of ten years against her will.’ 
He was, in Hale’s words, the ‘ravisher,’ she was ‘ravished.’ So obvious to Hale 
was the male subjectivity of the sexual act(or) that he was not concerned to spell it 
out. He does not tell us that ‘carnal knowledge’ is always the man’s knowledge 
because the subjective role of the man is axiomatic: literally, it goes without 
saying. The sex of law involves the man’s ‘knowledge’ of the woman, never the 
woman’s knowledge of the man, never the woman’s knowledge of another 
woman, never the woman’s knowledge of herself — all unthinkable relations. She 
is necessarily the object of his knowledge, he the knowing subject. The woman, 
then, was always the respondent to the man’s proposal and it was a proposal 
leading to her ultimate pleasure. He was expected to persuade, using reasonable 
force if necessary; but eventually she was to capitulate (ultimately with pleasure as 
she realised her sexual fulfillment in her possession by him). As we saw, Hale 
explicitly recognised that consent could come after rape, in effect, that a rape could 
produce a woman’s consent, making her the assenting ‘ravished.’™ 


60 Though, of course, when a husband had intercourse with his wife by force, it was not rape as the law 
defined it. 

61 Hale, op cit n 59, p 631. An appeal is an obsolete form of action. It entailed ‘[a]n application by a 
private subject . . . against another . . . for some heinous crime, demanding punishment on account of 
the particular injury suffered, rather than for the offence against the public.’ Hardy Ivamy, Mozley and 
Whiteley’s Law Dictionary (Butterworths, 10th edn, 1990) p 28. 

62 Hale, op cit n 59, p 633. 

63 Recall Hale’s statement that ‘the woman [who] consented not at the time of the rape, but consented 
after’ did not herself have an appeal against the rape, but her husband did (Hale, op cit n 59, p 631). 
The clear implication of this statement is that rape could be converted into consenting intercourse. 
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Hale’s Pleas should now have the ring of antiquity, as should the writings of 
Blackstone. We know that law and society have undergone dramatic change in 
- their understandings of the sexes and so we are surely now at a great remove from 
the lives and crimes so eloquently depicted by these two ‘great men’ of law.“ 
Surely it is an odd thing to do, to exhume these Englishmen of centuries past and 
yet we find this is not so. The possessive ideal of sexuality described by our legal 
forbears persists, both in English and Australian law and society, though it has 
assumed new and mystifying forms. 

While the general movement of English law in this century has been towards 
formal sex equality (usually interpreted as treating the sexes the same, as gender- 
neutrality),© this shift has been uneven. English men and women may now be 
(formally) equal subjects before the law, but rape is still ‘the most gender specific 
of all crimes,’ as Temkin reminds us.®© ‘[O]nly a man ... can be the actual 
perpetrator, only a woman the victim.’ The possessive idea of male sexuality 
also remains within the modern crimes of incest. In the relevant provisions of the 
Sexual Offences Act 1956, we see explicitly repeated the idea that it is the man 
who has the woman and the woman who is had. Thus, it is an offence ‘for a man to 
have sexual intercourse with a woman whom he knows to be his grand-daughter’ 
and ‘for a woman . . . to permit a man whom she knows to be her grandfather [etc] 
... to have sexual intercourse with her by consent’ (my emphasis). As Lacey, 
Wells and Meure observe, ‘the “natural”? mode is subtly portrayed as vaginal 
sexual intercourse with the woman as the passive partner.’® 

Debates leading up to, and surrounding, the abolition of the husband’s common 
law immunity from prosecution for rape of his wife also suggest that many jurists 
still favour the possessive ideal of heterosexuality. In the landmark decision of 
Rv R, the House of Lords condemned as anachronistic the common law view of 
rape in marriage and declared that now the ‘husband and wife are for all practical 
purposes equal partners to a marriage.’ In the opinion of the Court, the reference 
to rape as ‘unlawful intercourse’ in the Sexual Offences (Amendment) Act 1976 
posed no obstacle to this interpretation of the law. The word ‘unlawful’ was mere 


64 Married women are no longer ‘covered’ by the existence of their husband and women are now 
recognised to be ‘persons’ under law. For a legal history of the treatment of women in English law, see 
O’Donovan, op cit n 5. For a more focused discussion of the ‘persons’ cases,’ see Sachs and Wilson, 
Sexism and the Law: A Study of Male Beliefs and Legal Bias in Britain and the United States (Oxford: 
Martin Robertson, 1978), and Atkins and Hoggett, Women and the Law (Oxford: Basil Blackwell, 
1984). 

65 Again, for a discussion of the acquisition of formal legal rights by English women, see O’Donovan, op 
citn 5. 

66 Temkin, Rape and the Legal Process (London: Sweet & Maxwell, 1987) p 7. 

67 s 1 of the Sexual Offences Act 1956 states that ‘It is a felony for a man to rape a woman.’ ‘Rape’ is 
then defined by the Sexual Offences (Amendment) Act 1976: 


a man commits rape if — 

(a) he has unlawful sexual intercourse with a woman who at the time of the intercourse does not 
consent to it; 

(b) and at the time he knows that she does not consent to the intercourse or he is reckless as to 
whether she consents to it. 


68 Lacey, Wells and Meure, Reconstructing Criminal Law: Critical Perspectives on Crime and the 
Criminal Process (London: Weidenfeld and Nicolson, 1990) p 355. 

69 Rv R [1991] 3 WLR 767, at 771. Here, Lord Keith of Kinkel is actually quoting, approvingly, the 
Scottish High Court of Judiciary in S v HM Advocate (1989) SLT 469 which had already removed the 
spousal immunity from prosecution for rape. 
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‘surplusage’ and was not intended to confine the crime of rape to incidents 
occurring outside marriage. 

In her commentary on R v R, Vanessa Laird questions this reading of the Act. 
She maintains that the retention of the term ‘unlawful intercourse’ in the Act was 
really an expression of Parliamentary ambivalence about ‘the politically 
troublesome issue of marital rape.’ In 1976, Parliament lacked the resolve to 
remove the husband’s immunity, preferring to leave the matter to the forthcoming 
Criminal Law Revision Committee. When in 1984 that Committee produced its 
final report on the law of rape in marriage, however, it affirmed the right of an 
Englishman to have intercourse with his wife.” The majority of the Committee 
said that when a man forced his wife to have intercourse with him, and it did not 
result in (overt) injury, this was merely ‘evidence of the failure of the marital 
relationship,’ not of rape.” It might be a problem for social workers, but it was 
not the province of the criminal law.” The Committee stressed that ‘the gravamen 
of the husband’s conduct is the injury he has caused not the sexual intercourse he 
has forced.’ 

By 1990 legal opinion had changed dramatically. In its Working Paper on Rape 
within Marriage, the Law Commission recommended, provisionally, that the 
husband’s immunity be lifted.”> It said that there were ‘no valid reasons for 
distinguishing between non-consensual sexual intercourse within marriage’ and 
without it.”° In 1991 the House of Lords abolished the immunity at common law 
and in 1992 the Final Report of the Law Commission recommended that ‘the law 
should continue to be that there is no immunity in the crime of rape.’”” The legal 
community, however, remains divided on the issue, with Professor Glanville 
Williams perhaps the most vocal critic of the new approach. In his response to the 
provisional recommendations of the Working Paper, Professor Williams did not 
mince words. He asked: 

Why is rape an inappropriate charge against the cohabiting husband? The reasons should be too obvious 

to need spelling it out. We are speaking of a biological activity, strongly baited by nature, which is 

regularly and pleasurably performed on a consensual basis by mankind . . . Occasionally some husband 
continues to exercise what he regards as his right when his wife refused him . . . What is wrong with his 


demand is not so much the act requested but its timing, or the manner of the demand. The fearsome 
stigma of rape is too great a punishment for husbands who use their strength in these circumstances.” 


However, there is reason to believe that Williams should not be too concerned 
about the illfated possessing husband. As Vanessa Laird explains, R v R generates 
the false impression that ‘inequalities between husband and wife have been 
resolved,’ thus obscuring ‘the social conditions that shape women’s consent.’”? 


70 Laird, ‘Reflections on R v R’ (1992) 55 MLR 386, 391. 

71 This was in the face of vigorous feminist criticism of the common law position from organisations such 
as Women Against Rape. See their short, eloquent treatise The Rapist Who Pays the Rent: Women’s 
Case for Changing the Law of Rape (Falling Wall Press, 2nd edn, 1984). 

72 Sexual Offences (HMSO, 1984) Cmnd 9213. 

73 ibid para 2.64. 

74 ibid. 

75 Working Paper No 116. 

76 ibid p 83. 

71 The Law Commission (Law Com No 205), Criminal Law: Rape Within Marriage (1992) p 18. 

78 Williams, ‘The Problem of Domestic Rape,’ 15 February 1991, New Law Journal 205, 206. See also 
Part 2 of this article, 22 February 1991, New Law Journal 246. 

79 The criminalisation of this activity in Australia nearly twenty years ago has led to few prosecutions of 
husbands. Accordingly, there are grave concerns among Australian feminists about the failure of 
Australian wives to use rape law against their husbands: see Naffine, ‘Windows on the Legal Mind: 
Evocations of Rape in Legal Writing’ (1992) 18 Melbourne Univ LR 741. As a consequence, wives 
remain unprotected from the sexual violence of their husbands. 
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That is, many women still do not feel they have the right or the capacity to say ‘no’ 
to a husband. The simple assertion of the equal sexual rights of wives by the House 
of Lords does not make it so.* 

In Australia, the formal commitment to sexual equality has gone a step further. 
Once the Australian laws of rape directly mirrored the English law. Now much of 
the modern Australian law of rape has been liberalised and democratised to the 
point that it is no longer even about men and women — what were once the basic, 
irreducible categories of sexual being.*! The sexed body of the rapist and the body 
of the victim have been reinterpreted in ways beyond the imaginings of Hale and 
Blackstone. The male member has been demoted in significance: rape can now be 
achieved by other means, with fingers, with bottles.® The vagina is no longer the 
only prohibited target of the rapist: the mouth and the anus are now included in the 
definition of non-consenting intercourse proscribed by the law of rape.” The 
crime which was once, in essence, about the unlawful possession of a woman by a 
man is now a crime without gender. It seems that the liberal ideal of treating all 
citizens identically — the ideal of equality as sameness of treatment — espoused by 
Mill and more recently by Rawls has been realised in the crime which was once 
utterly about the sexes and their sexuality.** In Australian law, the rapist and the 
victim are now abstract individuals, atomised, desexualised, even though the crime 
is still all about sex.® 


80 Although it is a welcome reform, it is doubtful that it will make a significant practical difference to the 
lives of married women: see Naffine, ibid. 

81 A number of Australian jurisdictions have rendered the crime of rape gender-neutral by eliminating 
most references to men and women (the crime is now one generally committed by and against 
‘persons’) and then extending the definition of sexual intercourse beyond the traditional one of vaginal 
penetration. For example, according to the Western Australian Criminal Code (s 324D), the crime of 
‘sexual assault’ (which replaces the crime of rape) now occurs when ‘Any person ... sexually 
penetrates another person without the consent of that person.’ Sexual penetration is then given a wide 
definition to include, for example, the insertion of ‘an object’ or ‘any part of the body’ into the vagina 
or anus. 

82 For example, in South Australia, s 5 of the Criminal Law Consolidation Act 1935 (SA) defines ‘sexual 
intercourse’ to include: 


any activity . . . consisting of or involving — (a) penetration of the vagina or anus of a person by 
any part of the body of another person or by any object; (b) fellatio; or (c) cunnilingus. 


The New South Wales Crimes Act 1900 (s 61H(1)) defines sexual intercourse as: 


(a) sexual connection occasioned by the penetration to any extent of the genitalia of a female person 
or the anus of a person by: 

(i) any part of the body of another person; or 

(ii) any object manipulated by another person 
(b) sexual connection occasioned by the introduction of any part of the penis of a person into the 
mouth of another person; or (c) cunnilingus. 


(So keen is the legislature to demonstrate its commitment to gender neutrality that the possessor of a 
penis becomes ‘a person’ not a man.) 

83 Many of these reforms have been supported by feminists who have wished to shift the attention of rape 
laws away from the traditional form of heterosexual sex and to emphasise that the injury of rape is not 
confined to the entry of the penis into the vagina or to the risk of pregnancy. And yet the acceptability 
of these feminist initiatives to governments may be more to do with their appeal to classical liberal 
ideas of (sexual) equality interpreted as the identical treatment of all citizens rather than to a feminist 
reconceptualisation of the crime of rape. 

84 The Tasmanian Law Reform Commission (1982, para 23), for example, has made plain that gender- 
neutrality is consistent with liberal ideals of sexual equality regarded as sexual sameness (that is, 
treating the sexes the same, as if they were identical). Thus, it found support for its recommendation 
that ‘sexual offences should be sex neutral’ in the statement that such a reform was ‘in keeping with 
philosophical notions of anti-discrimination and equality.’ 

85 For an account of liberal law’s abstract individual, see Naffine, Law and the Sexes (Sydney: Allen and 
Unwin, 1990). 
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In the modern Australian law of rape, men and women are now formal equal 
legal subjects (and objects). Each is now recognised to have the ability to rape the 
other and the law will intervene to stop it happening. This is the case, whether or 
not the parties are married to each other.*? Women have been granted equal rights 
with a vengeance. We have been given precisely the same rights formerly 
possessed only by men and we now have imposed upon us precisely the same 
prohibitions. The classic liberal solution has been achieved, that of granting equal 
(that is, the same) rights to women. In modern rape law it is this formal reciprocal 
capacity to rape and be raped which represents sexual equality. We now have two 
Cartesian or Kantian selves, not one represented in the law of rape: two unities of 
subjective being — two abstract individuals. 

But Australian feminists still feel a profound unease. Whatever the law says 
about it, we know that it is still men who are raping and women who are being 
raped. Hale and Blackstone knew this to be true, that rape was a crime of men 
against women; and yet this persistent fact — that it is men who rape women — 
seems to have escaped the modern Australian jurist. Rape laws may now be gender 
neutral, but the behaviour is not. We sense also that there is something deeply 
wrong with the ideal of sexuality implicit in modern rape law. Ostensibly, there 
has been a rejection of the possessive form of heterosexual love in which men 
exclusively are the ravishers, women the ravished. Now it works both ways. Man 
can still take and possess woman but now woman can possess man. Australian rape 
law tells us that women can oblige men to surrender themselves to us utterly, and 
women can use force to achieve it when the man refuses to submit. 


D What is Going On (in the Modern Law of Rape)? 


The liberal solution to equal sexual rights for women has been to effect a crude 
reversal and reciprocity of sex rights and responsibilities — to make women the 
same as men. The modern grant of sexual subjectivity to women, taken to its 
logical liberal end, as Australia has done, seems to entail the legal recognition of 
women’s sexual ability to rape. Women are now seen to have so much potency to 
do what it was once thought only men could do to women that there now needs to 
be a law to prevent us from doing this to men. What this neatly steps around is the 


86 The extension of the definition of intercourse to include the penetration of the anus by objects other 
than the penis necessarily formally recognises woman’s ability to rape. However, the Western 
Australian legislature has made it absolutely clear that the new rape laws are now directed at women as 
offenders. The new definition of ‘sexual penetration’ now includes the following action: 


to manipulate any part of the body of another person so as to cause penetration of the vagina or anus 
of the offender by part of the other person’s body (Criminal Code, s 324F (WA)). 


87 Though South Australia partially lifted the spousal immunity from rape prosecution in 1975, by an 
amendment to s 73 of the Criminal Law Consolidation Act 1935, it was not until 1991 that the 
Australian High Court declared the general abolition of the immunity at common law: R v L (1992) 
103 ALR 577. 

88 It is also true that men are responsible for the commission of the vast majority of crime, be it violent or 
non-violent, sexual or non-sexual. However, what is distinctive about the violent sexual crime of rape 
is that consistently women make up the vast majority of victims. (By contrast, men are the main 
victims of non-sexual violence, which is also committed nearly always by men.) The crime of rape is 
therefore of special concern to feminist lawyers precisely because women are its systematic targets. 
For an interesting discussion of the relevant crime statistics, see Brown, Neal, Farrier and Weisbrot, 
Criminal Laws: Materials and Commentary on Criminal Law and Process in New South Wales 
(Sydney: Federation Press, 1990) p 833. 
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nature of the male violence which (ostensibly) rape laws were designed to punish. 
The sexual democratisation of rape has changed neither the possessive form nor 
direction of sex — in which a man takes a woman for use. This is still how it is 
supposed to happen.®? Nor have the new liberal laws extinguished the economic 
and social disadvantages suffered by women (once overtly expressed and enforced 
by law, now the awkward underside of liberal equality theory) which diminish 
their ability to make uncoerced sexual choices.” 

The published crime statistics make clear that it is still men who rape women,”! 
while the unofficial statistics reveal that most women feel too power- 
less to do anything about it.% And so what could be read as a recognition 
of the potential sexual power of women has (of course) not turned women into 
rapists.” The gender neutrality of the new laws only mystifies the profoundly 
sexed nature of the crime of rape and the unequal nature of the society which 
allows it to occur. Indeed, the new laws seem no longer to be about the very 
behaviour that the crime of rape was meant to proscribe. These facts alone suggest 
the problem which vexes modern rape law in Australia. Though the traditional 
Kantian idea of subjectivity has now, by necessary implication, been recognised 
reciprocally in Australian women, no attempt has been made to consider whether 
this idea makes sense to women (or at all). There has been no exploration of new 
sexual terrains in order to discover what sexual subjectivity to women might mean. 
Faith has been kept with the old ways. Though ostensibly dramatic in the changes 
it has effected, liberal rape law reform has not extended to the development of new 
meanings of male and female sexuality. The old dream of symmetry implicit in the 
traditional form of ‘erotic love’ remains: the dream is that one party (the man) 
possesses another (a woman), who wishes only to be possessed. 

Modern Australian rape laws have simply inverted this possessive relation, 
without considering whether it is appropriate to regard the sex protected by such 
law as possession. The reciprocity of sex implicit in the new laws is a curiously 
mechanical thing, one which fails to convince. As Carter has observed about a 





89 As any Mills and Boon romance or popular magazine makes only too clear. Catharine MacKinnon has 
argued that we live in a culture which still fails to differentiate clearly between sex and rape. She 
believes that men determine what is sexual and they have come to define it in a way which is coercive, 
even violent. For men, dominance and submission are positively erotic. Pornographic representations 
of women make this clear: for men, it is coercion which supplies much of the eroticism of sex. The 
problem for women, then, is not just getting these representations out of the heads of men but getting 
them out of their own heads. MacKinnon believes that, in our present culture, it is nearly impossible 
for women (as well as men) to dissociate sexuality from coercion. This article takes a different view. 
Though it recognises the power of pornography, it resists the notion that women are ever simply 
reduced to the objects of the male objectifying gaze. Women always remain so much more than this. 
As Carter reminds us, the archetype is always ‘too big for its boots.” (See MacKinnon, ‘Feminism, 
Marxism, Method and the State: An Agenda for Theory’ (1982) 7, 3 Signs 515; ‘Feminism, Marxism, 
Method and the State: Toward a Feminist Jurisprudence’ (1983) 8, 4 Signs 635.) 

90 As Carter (op cit n 11, p 9) explains, ‘Although the erotic relationship may seem to exist freely, on its 
own terms . . . it is, in fact, the most self-conscious of all human relationships, a direct confrontation 
of two beings whose actions in the bed are wholly determined by their act when they are out of it. If 
one sexual partner is economically dependent on the other, then the questions of sexual coercion, of 
contractual obligation, raises its ugly head in the very abode of love and inevitably colours the nature 
of the sexual expression of affection.’ 

91 This is still essentially what a rape statistic is; that is, the rape of a woman by a man. See Temkin, Rape 
and the Legal Process (London: Sweet & Maxwell, 1987) esp Ch 1. 

92 That is, the vast majority of rapes go unreported. For a discussion of the likely extent of under- 
reportage and the reasons for women’s reluctance to complain, see Naffine, op cit n 79 (1992). 

93 The rapes of men by women do not even register in the statistics. 
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similar concept, that of ‘mutual [sexual] aggression,’ it ‘can never take place at the 
same time but only in a serial fashion, now me, now you . . . a modality is passed 
from man to woman, woman to man, man to man, woman to woman, back and 
forth, as in a parlor game.’ This simple transference and inversion of 
possession in which everyone gets a go at it, this sexual musical chairs, does little 
to disrupt the possessive relation which still resides in modern notions of 
heterosexuality. The sexual form still assumed, both in English and Australian 
law, is unidirectional and non-transformative. There is no sharing; there is neither 
mutuality nor intimacy. This is still a possessive paradigm which is about the 
exclusive right of sexual use and enjoyment of the body and being of another while 
holding firm the boundaries of the self. The Australian inversion of this possessive 
relation does not effect change. 

Several aspects of the modern law of rape reveal its ongoing commitment to this 
possessive form of heterosexuality. Sex still entails the (unidirectional) proposal of 
one party to take the body of the other party: the act is lawful when the other party 
agrees to be taken; it is rape when the other party does not.” The new Australian 
laws therefore have not deviated from the traditional (that is, English common law) 
form of heterosexual sex, though the gender of the parties has now been obscured. 
In Australian rape law, sex still takes the form of a sexual subject (a sexual 
initiator) who proposes sex to a sexual object (from whom consent is extracted). It 
is rape when the deal goes wrong. The offeree either wants it or does not. This is 
the only form the transaction can take. The sexuality of the offeree is always only 
either consistent or inconsistent with that of the offer proposed. It is never her 
own. 

Perhaps it might be said, in reply, that someone has to take the initiative in sex, 
and someone must consent to it. That is, it might be argued that rape law must 
assume a contractual form of sexuality, in which there is an offeror and offeree 
(because this is the way of human relations), but that this contractual form does not 
in itself diminish the agency of either party (just as there is supposedly no loss of 
agency in a freely bargained commercial contract).°® Perhaps the House of Lords 
was right when it said that, even in marriage, men and women are now sexual 
equals.” But if we look more closely at the meaning given to ‘consent’ in the law 
of rape, we can observe the continuing objectification of one of the parties (the 
person to whom sex is proposed) in the contractual form of sex. For we discover 
that ‘consent’ to sex (for the purposes of the law of rape) does not mean free 
agreement; it does not entail a mutual transaction or negotiation on equal terms. 
Certainly, it is not about the mutual desires of sexual intimates. 

Legal interpretations of consent for the purposes of the law of rape (of both a 
judicial and academic nature) reveal that the sexuality presupposed is still a 
traditional compelling, coercive sexuality. In the law of rape, ‘consenting’ sex is 
consistent with the application of a good deal of pressure on the part of the one who 





94 Carter, op citn 11, p 145. 

95 For example, in South Australia, where the crime is defined in a fairly traditional manner, rape occurs 
when ‘A person ... has sexual intercourse with another person without the consent of that other 
person’ and with the requisite knowledge of, or indifference to, that lack of consent: Criminal Law 
Consolidation Act 1935, s 48. Similarly, British law defines rape as intercourse without consent. The 
implicit form of the transaction is, therefore, one of a proposal by an initiating party to the act of sexual 
intercourse (which is legislatively defined) to which consent must be extracted from the offeree. 

96 Although this is a view of sexuality I wish to challenge. 

97 As it did in R v R [1991] 3 WLR 767. 
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seeks sex to bring the other party around to their way of seeing things. This is a 
sexuality of strong seducers and of the ultimately willing seduced, the one who 
wishes only to be taken. In the rape case of Egan,” for example, the South 
Australian Supreme Court pondered the meanings of consenting sexuality. In the 
words of White J: 


In the nature of things, men frequently bring some kind of ‘pressure’ to bear to obtain a woman’s 
consent, ‘pressures’ in the way of compliments, blandishments ... and the like, all of which may 
legitimately be directed towards securing consent through her sexual arousal. This has always been the 
case and it seems too obvious to mention.” 


The standard of consent in the law of rape is indeed much lower than the 
commercial one, as White J also made clear in Egan. He warned of the dangers of 
drawing ‘analogies too closely from other areas of experience or commercial life, 
such as undue influence in contract or freedom to make other types of decisions 
without being “‘pressured’’.’ At common law, consent is basically vitiated only by 
threat or application of violence and by fraud as to the nature and quality of 
intercourse or as to the identity of the male as the victim’s husband. Blackmail, 
fraud of other kinds, even false imprisonment, are apparently all consistent with 
legally recognised consent to sex so that sex achieved in such circumstances is not 
rape.! In England, this position has been partly modified by the Court of Appeal 
in Olugboja'®' which said that consent to intercourse could be vitiated by ‘threats 
not involving violence or the fear of it.” However, the same court observed that 
consent ‘covers a wide range of states of mind in the context of intercourse 
between a man and a woman ranging from actual desire on the one hand to 
reluctant acquiescence on the other.’ The modern law of rape generally 
rewards the strong male seducer for his absorption in his own sexuality and his 
sexual needs, and his commensurate disregard of what a woman may want. In law, 
the man who can see only what he desires and needs and who interprets a woman’s 
reactions as invariably congruent with his, whatever she does, has sex with the 
law’s sanction. It is only the man who appreciates the difference between his own 
desires and those of a woman who commits (who has the necessary mental element 
to commit) rape. 1° 

It is also the case that the new gender-neutral laws in Australia have not altered 
the social fact that'in contemporary culture it is still the man who is expected to do 
the possessing and that it is against this social setting that the new laws will be 
interpreted. That is, the formal inversion does not change the substance (that is, it 
does not change the traditional possessive form of heterosexuality which still 


98 (1985) 15 ACR 20. 
99 Egan (1985) 15 ACR 20, 25—26. 

100 For a recent discussion of the standard of consent in the Australian law of rape, see Waye, ‘Rape and 
the Unconscionable Bargain’ (1992) 16 CLJ 94. For an account of the English standard, see Leng, 
‘The Fifteenth Report of the Criminal Law Revision Committee: Sexual Offences, the Scope of Rape’ 
[1985] CLR 416, 419. 

101 [1981] 3 All ER 443. 

102 ibid 448. 

103 As Lord Hailsham made clear in the landmark case of DPP v Morgan [1976] AC 182, ‘Since honest 
belief clearly negatives intent, the reasonableness or otherwise of that belief can only be evidence for 
or against the view that the belief and therefore the intent was actually held.’ His Lordship went on to 
add: ‘It matters not why [the belief in lack of consent] is lacking if only it is not there, and in particular 
it matters not that the intention is lacking only because of a belief not based on reasonable grounds.’ 
The English Court of Appeal has since confirmed the Morgan approach to the mens rea of rape: 
Satnam and Kewal (1984) 74 Cr App R 144; Bashir (1983) 77 Cr App R 59; Thomas (1983) 77 Cr App 
R 63; Breckenridge [1984] CLR 174. 
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pervades our contemporary culture).'°* Nor does it prevent the (traditional) 
substance being read back into the new liberalised laws by its interpreters. As we 
will see, contemporary expert interpretations of rape law obey the logic of the 
possessive form of sex by reintroducing the heterosexual logic it presupposes into 
their readings of the new laws. One important means of keeping alive the 
traditional form of heterosexuality has been to emphasise the naturalness of such 
possessive relations — in much the same way as the poets and philosophers of 
previous centuries. Indeed, interpreters of the new laws have drawn directly from 
the writers of old to allow the new (ostensibly gender-neutral) laws to revert to the 
traditional (gendered) form, the old dream of symmetry. 

In his current textbook on the English criminal law, Glanville Williams makes 
clear his debt to Byron for his understanding of contemporary heterosexuality and 
its implications for the law of rape.!' In Williams’ account of sexual relations 
between men and women, men are still ‘masterful’ and women still ‘welcome’ 
their advances, though ‘putting up a token resistance. ’!% Here the erotic appeal of 
men to women lies in the ability of men to assume control and to show a woman 
what she really wants — which is of course him. The woman’s wishes are 
indistinguishable from his desires: the symmetry is preserved. Williams draws 
strength for this view from a particular couplet from Byron’s Don Juan: 


A little still she strove, and much repented, 
And whispering ‘I will ne’er consent’ — consented.'” 


The threat which might be posed to this view by a separate and different female 
subjectivity is dealt with swiftly. Williams tell us — in a manner reminiscent of 
Freud — that women do not really know what they want, which, by implication, is 
why it is up to men to tell them. For Williams, a woman’s consent to sex is ‘a hazy 
concept’ and the intentions of women are vacillating, ill-defined and unreliable. 
This is why women are likely to fabricate stories of rape when really they have 
only been getting what they desire. Women are odd, they have ‘obscure 
psychological reasons’ for behaving as they do.' They are the eternal mystery. 
It is only the man who knows himself and his own desires. It is only his subjectivity 
which is clear and distinct, which makes any sense. 

Until recently, a rule of evidence applied in English and Australian sexual 
assault cases supported Williams’ interpretation of female psychology.' The 
corroboration warning is a practice requirement imposed on the trial judge to alert 





104 Just a brief scan of the romantic fiction in any bookshop will confirm this: Mills and Boon is still very 
much about strong possessing men and women who wish only to be possessed. See Assiter, 
Pornography, Feminism and the Individual (London: Pluto Press, 1989) and Rosanski, Obscenity, 
Honours Thesis (University of Adelaide, 1991) for feminist readings of this literary genre. 

105 Williams, Textbook of Criminal Law (Stevens and Sons, 2nd edn, 1983). 

106 ibid p 238. 

107 ibid. 

108 ibid. 

109 In Australia, this practice requirement has now been removed but most jurisdictions have retained the 
judicial discretion to give such a warning. The English position is that ‘the jury may convict upon the 
uncorroborated evidence of the alleged victim, but the trial judge must warn the jury that it is 
dangerous to do so. The jury should be told that the reason for the warning is that such complaints are 
easy to make and difficult to refute, and that false complaints are made for all sorts of reasons, and 
sometimes for no reason at all’ (Halsbury’s Laws of England, vol 11(2), Criminal Law, Evidence and 
Procedure, p 955). The wording of the warning is much the same as that provided by Lord Hale. The 
idea that women are prone to complain falsely of rape does not have social scientific support. On the 
contrary, rape is generally thought to be a crime with one of the largest dark figures which suggests 
that the real legal problem is that of under- rather than over-reporting. For a critical discussion of the 
view of women implicit in the corroboration warning, see Naffine, op cit n 79 (1992). 
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the jury to the dangers of convicting a person accused of sexual assault on the 
uncorroborated evidence of the complainant. As the Australian High Court has 
confirmed, the rationale for the warning is that women are not to be trusted, that 
they make unreliable witnesses, and that the jury needs to receive a warning to that 
effect.!!° Although the Australian High Court has now registered its formal 
disapproval of this approach to women as witnesses, certain Australian judges still 
give the warning as a matter of course and, for this reason, the Victorian 
Parliament has chosen to remove the judicial discretion to do so. 

The Australian counterpart to Professor Williams on the criminal law is 
Professor Colin Howard, whose volume continues to be revised and updated by 
Professor Brent Fisse.!!! This is Australia’s leading criminal law text which 
includes a detailed discussion of the Australian common law of rape. Here we may 
observe a similar endeavour to retain the possessive form of erotic love between a 
man and a woman. Like Williams, Fisse invokes a natural and singular form of 
` heterosexuality in which men are invariably the possessors and women the 
possessed. This is why women are aroused by men who ‘persuade a little harder’ 
and why an ‘outward reluctance to consent’ on the part of a woman is not 
necessarily an assertion of a woman’s real sexual wishes or desires.'” It is why 
what a woman says should not necessarily be taken seriously. For Fisse, the 
dominant man is the erotic man, and when a woman plays hard to get she may 
really be asking for more. Her coyness is ‘a deliberate incitement’ for him to apply 
yet more pressure.'!? Again, the inherent logic is of the man who takes a woman 
and of the woman who, albeit secretly, wishes to be taken, to be possessed. Their 
desires are congruent. These are the simple, natural ‘realities of sexual courtship’ 
(in which all other sexual forms are foreclosed). There is no glimpse of other 
eroticas. Fisse asserts these ‘sexual realities’ which require no further reflection or 
scrutiny; they tell the full and the only story of sex, which simply is that way. 
Assertion takes the place of analysis. 


She is Never Herself 


What we are seeking, consistently, is either the retention of, or a reversion to, the 
old dream of symmetry in which the woman becomes his (she loses herself in him, 
though interestingly the physical act is quite otherwise) while he stays himself. The 
old dream demanded the woman’s loss of subjectivity: her desires necessarily 
corresponded with his and so he lost none of himself in the act of love. His 
undivided Cartesian self remained whole (he retained his autonomy) even in what 
might have seemed the most intimate engagement with another person — for his 
true self never truly engaged — while she surrendered herself to a state of 
heteronomy. This is a profoundly lonely sexuality in which the man never reaches 
out of his singular subjectivity to encounter another and different human subject. 
(Nor does the woman ever engage with another as in the act of ‘love’ she is seen to 
lose her very self.) ‘The men, civilized, in shells of identity and abstraction, are 
imprisoned in loneliness, unable to break out of their self-preoccupation.’!"4 





110 See Longman v R (1989) 168 CLR 79. The recommended wording of the English corroboration 
warning (ibid) supports this interpretation. 

111 Fisse, Howard’s Criminal Law (Law Book Co, 5th edn, 1990). 
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In effect, modern rape law has stayed true to this old dream of symmetry in 
which a woman gives herself up to a man, by nature and by right. Although 
Australia has formally recognised two sexual subjects, not one, in substance, it has 
kept faith with the English common law position. In neither country have 
reformers endeavoured to reconstitute the subjectivity implicit in the old dream of 
symmetry which depended utterly on the presence of only one subjectivity, not 
two. In the old dream, one person stayed himself, retained sovereignty, while the 
other surrendered hers. The simple (Australian) assertion that there are now two 
autonomous individuals, two self-defining subjects, does not make this so.!!5 It 
does not stop the relation really being about the one (the man) possessing the other 
(the woman).!!° Nor does the new sexual form make sense: the inversion does not 
work. As Carter has indicated, there can be only one aggressor/possessor at a 
time. As soon as one individual legal subject possesses the other, that other is 
objectified and so suffers a loss of subjectivity conceived as autonomy of the will 
— the conception of the subject which still informs contemporary legal thought. !!” 
Such a subject must suffer a loss of subjectivity in the act of being 
possessed, as Nietzsche made plain (‘woman gives herself away, man acquires 
more’!*), The logic of two such autonomous legal subjects who reciprocally 
possess each other simply does not hold. Someone must be objectified (become 
heteronomous) in the process. The possessing relation remains one of subject to 
object. 

Modern rape law therefore remains traditional in the sexual form assumed. It has 
not reconsidered and transformed the possessive form of erotic love whose very 
logic demanded only one sexual subjectivity and a subjectivity which was 
peculiarly his, not hers. Instead, modern rape law remains committed to an idea of 
sexuality as a dyad in which one party seeks sexual access to the body and the 
being of another (Nietzsche called it ‘body and soul’), and the other party is 
imputed to find pleasure in acceding to this proposal, to be taken, to be had. In rape 
law, sex still entails the appropriation and possession of the other. There remains a 
sexual subject and a sexual object. The sexual subject initiates and strikes the deal; 
the sexual object responds to the offer proposed, permitting herself to be taken on 
his terms. The sexuality of the offeree is never her own. We may say, then, that the 
sex of rape preserves the fiction of the autonomous self-possessed and woman- 
possessing male subject as a being in control of his being and of his body. This is a 
sexual form which, as Hale and Blackstone knew and said, depended on the idea of 
a vanquishing male and a woman for whom eroticism represented sexual 
surrender, not subjectivity — however we might interpret it. For him there is no 
loss of sovereignty when he has sex with a woman. In the act of heterosexual 
intercourse, he remains a free, unitary subject. While she surrenders utterly, he 
remains utterly himself; she gives herself up to him and he takes her and possesses 


eee 

115 And as we will see, the traditional idea of subjectivity is one which women may do well not to emulate. 
It is not only incoherent to conceive of intimate engagement with another as mutual possession (of that 
other) while retaining full self possession. But this is an ‘intimacy’ shorn of passion and any real 
mutuality, any real human connection. Though once it was known as ‘carnal knowledge,’ this has 
always been a misnomer as it entails little understanding of the other as other. 

116 Culturally and in law this remains the case. To take an obvious example, pornography which still 
proliferates with the law’s specific approval is still mainly about the sexual objectification of women. 

117 The subjectivity which is still largely assumed by law is that of the self-defining, unitary, being, 
autonomous of other individuals in the unity of that being. For a fuller exposition of the Kantian legal 
subject, see Sandel, Liberalism and the Limits of Justice (Cambridge University Press, 1982). 
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her. Though he has had sex with another, the boundaries of his identity have not 
been breached. 

He has retained the wholeness of his Cartesian self. It is she who has undergone 
the transformation to become his, while his essential self remains unaffected by 
intercourse. This leaves him quite alone. The sex of law does not breach the 
boundaries of a man’s being or his body because, when he transacts sex with a 
woman, he is only acquiring her for use on his terms: he never exceeds the bounds 
of his narcissistic sexual imagination. He does not change in the course of the 
transaction. He either has her or he doesn’t. Although she becomes him, he stays 
himself and alone. 


E A Failure to Think Differently 


Thus, the legal subject of rape law remains a being who derives his identity from 
his own mind’s in(tro)spection of itself (the classic Cartesian rationalist view), 
never from his encounters with another. This subject looks inward, never outward, 
for its sense of its own being. But this is not the only way to think of subjectivity 
(and to many it is a barren one). For the ethicist Emmanuel Levinas, the nature of 
human experience is not one of mutual separation and autonomy, in which each 
individual’s sense of identity comes from within, not without.!!? Rather, in the 
view of Levinas, we can only come to know ourselves through an appreciation of 
the interdependence and relationality of being. It is the other (not the self alone), 
therefore, who provides the necessary conditions for self-realisation and for our 
understanding of the world." The human subject portrayed by Levinas is one 
who is both radically dependent on and responsible to the other. We are therefore 
subject to the other as the other is subject to us. From this it follows that the other 
can neither be grasped directly, as merely that which I make of her (that which I 
possess), nor can she be kept out, for she intrudes into my very being. Levinas’ 
other ‘calls, beckons, summons up the subject. The other opens (up) the subject to 
others; it opens (up) .. . the world itself, to the subject.’!?! In the sexual meeting 
with the other, in the ‘carnal caress,’ the other always remains beyond my grasp, 
my desire to make him/her only mine (the possessive relation). ‘In a caress, what 
is there is sought as though it were not there, as though the skin were a trace of its 
own withdrawal, a langour still seeking, like an absence which, however, could 
not be there.’!?? For Levinas, sexuality should never (and can never) be 
possession, for the other can never (and should never) be fully grasped. 
Beyond the current contemplation of modern law is a subtle and relational 
sexuality which is not banal (which is not simply the taker and the taken, the plug 
in the socket), but is truly wonderful and mysterious. A further indication of the 
mysterious possibilities of two human beings coming together is given in a recent 
book by Drucilla Cornell where she endeavours to spell out an ethical relation. 1” 
For Cornell, this entails respect for the unknowable otherness of the other, that 
part of the other which cannot be swept up in my understanding of him or her. 


119 See Levinas, The Levinas Reader, Hand (ed) (Oxford: Basil Blackwell, 1989) and, in particular, Ch 5: 
‘Ethics as First Philosophy.’ 

120 See Grosz, Sexual Subversions (Sydney: Allen and Unwin, 1979) for an excellent account of the 
subjectivity depicted by Levinas. 

121 ibid p 142. 

122 Levinas, Otherwise than Being or Beyond Existence, translated by Lingis (The Hague: Martinus 
Nijhoff, 1981) p 90, quoted in Grosz, op cit n 120, p 143. 

123 Cornell, op cit n 13. 


© The Modern Law Review Limited 1994 31 


The Modern Law Review [Vol. 57 


Always, the other remains someone beyond my full comprehension and beyond 
my ability to make of that other simply what they are to me. The other escapes my 
attempt to pin her down, to sum her up. !” 

Cornell reminds us to ‘care for difference,’ ‘the difference we can only glimpse 
as beyond contradiction and appropriation.’ This is always a profoundly difficult 
but ultimately rewarding task. “The care for difference needs a generosity that does 
not attempt to grasp what is other as one’s own.’ The ethical relation calls for ‘the 
generous impulse to open oneself up to the Other, and to truly listen, to risk the 
chance that we might be wrong.’!”> In such a relation, there is an appreciation of 
the porous nature of the boundaries of the self; that the other changes me as I - 
change her. In my relation to the other, Iam marked by her trace; thus my relation 
with the other is not just an effect on the other but an effect on me. My self is 
therefore not a sealed capsule; rather it is fluid, pervious, always susceptible to 
change effected by the relation to the other. In the ethical relation there is a 
determination to recognise this relationality of being and so to open the self up to 
the other. Irigaray describes it in terms of a ‘wonder which sees something as 
though always for the first time, and never seizes the Other as its object.’!?° 

Angela Carter also has written of an ethical relation, of an explicitly sexual kind, 
a relation which retains the mutual humanity of its participants. She writes of 
‘reciprocal desire’ in which ‘a partner acts on us as we act on [the other and] both, 
partners are changed by the exchange.’ Here, ‘sexuality is an aspect of being, 
rather than a crime against being.’ In the erotic love described by Carter, desire 
retains its ‘troubling otherness,’ it is ‘a movement outwards from the self.’!27 
But, in current law, this is not the way of things. The sex implicit in the law of rape 
does not tolerate otherness. It does not encompass engagement with someone who 
is other than the complement of one’s own desires, someone who is genuinely 
different and desired in that difference. What never intrudes on the traditional idea 
of sex is the agency of the other, the possessed, ‘who inexplicably returns the 
glance, reverses the gaze.’!8 Instead there is an ‘insatiable identity principle’ 
which suppresses contradiction. ‘What tolerates nothing that is not itself thwarts 
the [very] reconcilement for which it mistakes itself.’!2? The sex of rape is self- 
identical, is at one with the sexuality of the initiator conceived as legal and sexual 
subject. It is never about two distinctive beings who are cherished in their 
distinctiveness, who perhaps undergo a mutual transformation as they encounter 
one another. The heterosexual man never engages in sex with someone who is 
radically different from himself, with someone who might teach him about 
himself. 

Another sexuality of the other, of the one who would be won, a sexuality which 
might set and shape the sexual terms, is not in evidence. Nowhere is there a sense 
of sexual autonomy as mutuality, as mutual transformation. ‘Sexual pleasure is not 
experienced as experience; it does not modify the subject.’"° In modern rape 
law, deliberately (to preserve the liberal ideal of treating the sexes the same), there 
is no sense of sexual difference, of sexual specificity: of men and women as two 
sexes and sexed beings. We may say, therefore, that the sex of our rape law does 
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not actually recognise two sexes. In modern rape law, there is no such thing as 
sexual difference (even though the English crime of rape is still one which can only 
be committed by a man against a woman). There are no men and women in law 
constituted as sexed and sexual subjects. There are only abstract individuals (men) 
who acquire other individuals (women) for sexual use. Or, as Irigaray has said it, 
‘there are still no rights of real persons because only men and women exist — not 
neuter individuals.’ For Irigaray, ‘We still lack a civil law [and we may now add a 
In modern rape law, only the man’s possessive sexuality is represented; 
the woman’s sexuality is obliterated. 
In the law of rape, the woman remains a vessel, that which contains his separate, 

self-contained, enclosed heterosexuality. She is not and cannot be herself an 
autonomous subject because then she would encroach upon his sexual subjectivity. 


- For if she were herself a desiring, volitional subject, with separate, different, 


distinctive sexual desires, she too would have the right to set the terms of 
heterosexuality and so deny to him the right to have uncurtailed, autonomous 
heterosexuality — which depends on no-one but himself. She would have the right 
to determine what he alone must determine to be autonomous. It follows that to 
establish his sexual autonomy, to retain his Cartesian unity of self, he must erase 
hers. His desires must be extrapolated to hers. And so she remains a mystery to the 
law and to him. We are told that her desires are difficult to discern, that she does 
not really know what she wants. She is his desires or nothing. Always he remains 
the one who initiates the transaction for the possession of the container of his 
heterosexuality. Never does he negotiate with a separate, different, distinctive 
being with her own set of desires. 


But This Story Must Never Be Told 


To remain true to the mdoern liberal legal ideal of the separate and mutual sexual 
autonomy of the sexes, this erasure of women’s subjectivity must itself be erased. 
For recognition of the erasure would show that the modern law of rape is not doing 
what it professes to do: ensuring sexual equality for all. And with the erasure of 
women and the erasure of this erasure, heterosexual men’s relationality with 
women (their inevitable dependence on sexual intimacy with women for the 
realisation of their sexual beings) can itself remain hidden. This can be put another 


_ way. If his sexuality (albeit a crude and reduced one) occupies the full terrain 


because hers is so well repressed, she appears inevitably to be the mirror and the 
complement to his sexuality. So he has his freedom while she has lost nothing 
which she ever was or had. Women’s assertion of a subjectivity other than as the 
complement of his would therefore reveal the specificity and dependence on her of 
his sexual desire. ‘To affirm the feminine,’ as Cornell explains, is ‘to expose that 
the structure of masculine essence is itself in relationship to feminine lack. Its 
relational definition denies the essence of ‘‘man”’ as an independent substance. ’!32 
That is to say, the assertion of a female subjectivity is to expose the relationality of 
his supposedly autonomous sexuality. It is to reveal that his needs and desires are a 
specific set of needs and desires which demand and depend on woman assuming a 
particular sexual role as receptor. It tells him that “Woman is not just an other in 
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the sense of something beyond his ken, but an other intimately related to him as the 
image of what he is not, and therefore an essential reminder of what he is.’!33 
The sex presupposed by rape law, therefore, does not reflect the sexualities of 
both men and women. Instead we find the assertion of the sexual autonomy of men 
defined as appropriation and possession of the other and the consequent denial and 
erasure of women’s sexuality. The crime and the law of rape brings sharply into 
focus the male heterosexual endeavour to build autonomy through the erasure of 
female subjectivity (and so the separateness and distinctiveness of women). In 
truth, his heterosexual autonomy is really ‘hom(me)osexual,’ another point which 
has been well made by Irigaray. For if women are not separate and distinct subjects 
with needs and pleasures of our own, if women’s separate sexuality is necessarily 
erased, with women defined as non-subjects, man is only having sex with himself. 


F Towards Change 


All this is not a counsel of despair. To understand the problem of the erasure of 
women’s subjectivity, and then the erasure of that erasure, is a form of progress. 
We move on from a sense of the naturalness of the possessive form of 
heterosexuality towards an appreciation that it is contrivance, that it does entail a 
positive assertion and suppression, that it is a violation of women. We then begin 
to understand that the liberal equality said to inhere in the modern law of rape does 
not in fact ensure a law of equals. Rather, it positively mystifies relations of 
possession in which women remain the possessed; in which women’s desires are 
expected to be congruent with those of a man whose own desires are squeezed into 
the possessive form. If we take a brave look at the possessive form of sex, instead 
of ignoring it, we can begin to see some solutions. We can begin to see the damage 
done to women by possessive heterosexuality, both in the wider culture!** and 
within the law, and we can try to undo the damage. 

Perhaps we should recognise from the outset, as Hale did, that the crime of rape 
is basically a crime. by a man against a woman: that the crime of rape occurs in a 
society in which it is men who rape women, not women who rape men. The 
retention of the sex-specific form of the crime in England therefore serves a 
positive purpose. As Leng has pointed out, ‘it emphasises the reality that sexual 
violence is predominantly committed by men against women; it underlines the 
protection of the sexual autonomy of women.’ The gender neutrality of 
Australian laws tends to obscure these simple facts of rape. But we need to do 
considerably more than this. We need to address the specific realities of possessive 
heterosexual relations in the wider culture and the violence such relations do to 
women — instead of engaging in the liberal pretence that we are all equal abstract 
individuals. We should observe that rape is a crime whose setting is a society 
where women are expected to repress their desires, where they are expected to 
want what a man wants, where women’s sexual wishes are actively (though never 
completely) suppressed or rendered mysterious or incredible whenever they cease 


133 Eagleton, op cit n 36, pp 132—133. 

134 Briefly, as it is so well-documented elsewhere, this is a culture which condones the role of woman as 
the ‘possessed. She is sexually possessed (through pornographic representations which objectify 
women); she is economically possessed (through a division of labour which makes women the poorer, 
economically dependent sex); and she is socially possessed (through social roles in which man is 
always cast as the dominant social being, while woman is cast as his subordinate). 
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to fit the possessive form. As Carter has pointed out, ‘because sexual relations 
between men and women always render explicit the nature of [unequal] social 
relations in the society in which they take place . . . if described explicitly, [they] 
will form a critique of those relations.’!*6 

To admit that heterosexual relations are possessive and that they are possessive 
in a context of social and economic inequality, is to admit how difficult it is for a 
woman to defy such a powerful perception, such a powerful convention, '!*7 and to 
come forward and assert something different. We (judges, juries, lawyers, the 
public) therefore need to learn about and to listen to women, to take women 
seriously, when they indicate different wishes and desires. A step in this direction 
has been made with the Australian abolition of the practice requirement of a 
corroboration warning (which operated on the assumption that women who said 
that they did not want what men wanted for them made dubious witnesses). 38 
Indeed, we can go at least another step and eliminate the judicial discretion to give 
such a warning, for we know that judges are still using it to the detriment of 
women. !39 

We need to recognise the specific ill-effects of the coercive form of 
heterosexuality which has been sanctioned by our law and try to do samething 
about it. Women already experience the pressures of sexual possession outside the 
law, in society. Everywhere women go, they face images of themselves, often of 
an explicitly pornographic nature, which carry this clear message. The law and its 
agents should not add to this pressure; they should recognise it and then seek to 
diminish it, particularly in view of the formal liberal commitment to personal 
freedom. 

The law of rape is not merely a piece of legislation, a string of words m an Act 
which can be taken on their own. Always it is the judicial interpretation of that 
legislation and, in that interpretation, traditional assumptions about the possessive 
and coercive nature of heterosexuality can be, and have been, imported into the 
law. This is why, for example, consent for the purposes of lawful sex (consent 
which distinguishes sex from rape) is such an impoverished concept. Consent has 
arrived at its meaning in the courts,'° and in the courts it is judges who have 
decided that it should be consistent with the application of so much pressure, !4! 
with the absence of any positive desire on the part of the woman.’ 





136 Carter, op cit n 11, p 20. 

137 This is a point that has been well made by Catharine MacKinnon (Toward a Feminist Theory of the 
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Judicial education might change this. For centuries, judges have been steeped in 
the tradition of Hale who is still cited with remarkable frequency as an authority on 
rape. To Hale, women were inherently unreliable, hence the corroboration 
warning which has endured so well.'#? Given that judges can set the tone of a 
trial, that they can strike a tone of belief or disbelief in the credibility of the 
complainant of rape which will influence the jury, judicial faith in Hale’s wisdom 
is worrying. The exposure of judges to some simple facts about rape should begin 
to convince them of a different view.“ However, it may require positive 
legislative intervention to change the meaning of consent.! At present, the 
Australian common law meaning of consent!“ in rape law is so weak that it is 
consistent with a multitude of pressures — with bribes, with threats. (short of 
violence),'*” with many frauds.'** If this concept is to continue to play such a 
pivotal role in the crime of rape, then the standard of consent should be lifted. At 
the very least, the standard should be raised to the commercial level in which 
duress of a non-violent kind is considered inconsistent with free agreement. Some 
Australian State legislatures have in fact strengthened the concept by indicating 
that consent must be free and voluntary and not procured by threats of any kind.'49 

The Victorian legislature has chosen another (but still imaginative) approach. It 
has, by implication, recognised that women who say nothing before and during 
intercourse with a man may do so, not because of their desire for sex but because 
they feel they have little choice. In 1992 the Victorian Parliament passed an 





143 For a discussion of the impact of Hale on contemporary legal thinking, see Naffine, op cit n 79 (1992). 

144 They should be told of the vast majority of raped women who never report the crime, who feel that 
they will not be believed. The judiciary should also be told of the women who even doubt whether they 
have a right not to be possessed and yet who live in fear — of husbands, friends and strangers. 

145 This approach to legal change necessarily assumes that it makes sense to criminalise coercive 
heterosexuality and that we feminists are ethically obliged to specify ways of doing so. This approach 
requires us to start from here: the law and the legal system are already in place, dealing with real 
women who complain of rape, who seek criminal redress now; there is no avoiding the present ethical 
moment, the present demand by women for justice now. So we are obliged to work with the admittedly 
poor materials presently at our disposal, and to endeavour to make them better, more effective for 
women. (There is no other place to go; we cannot reinvent the world in which we must live, though we 
can dream of different ones.) This approach may well be at odds with that of the American feminist 
lawyer, Catharine MacKinnon, for whom the erasure of the autonomy of women under patriarchy, in 
particular through the eroticisation of our subordination to men, is nearly total (see ‘Feminism, 
Marxism, Method and the State: An Agenda for Theory,’ and ‘Feminism, Marxism, Method and the 
State: Toward a Feminist Jurisprudence,’ op cit n 89). Thus, MacKinnon has questioned whether 
‘under conditions of male supremacy, the notion of [a woman’s] ‘“‘consent” has any meaning’: Sexual 
Harassment of Working Women: A Case of Sex Discrimination (New Haven, Conn: Yale University 
Press, 1979) p 298. In MacKinnon’s scheme of things, it is difficult to conceive of a non-coercive 
heterosexuality consistent with the dignity and freedom of women. This may be why she has not (yet) 
considered what a rape law which was not utterly implicated in the sexual coercion of women might 
look like. 

146 Although the English common law meaning of non-consent has been broadened by Olugboja [1981] 3 
All ER 443, it remains susceptible to contraction by a less sympathetic court — without the sort of 
legislative intervention suggested below. 

147 And what a woman sees as violence is not necessarily recognised by the law as violent. For example, 
the woman who submits to intercourse because she (in her view, reasonably) fears that the man may 
become violent may not be protected by the law which is looking for overt signs of violence in the form 
of words, gestures or the actual application of force. 

148 See the discussion in Waye, op cit n 100. 

149 For example, the Tasmanian Criminal Code (s 2A) now states that ‘consent means a reference to a 
consent which is freely given by a rational and sober person so situated as to be able to form a rational 
opinion upon the matter to which consent is given.’ It goes on to say that: 


a consent is freely given where 
(a) it is not procured by force, fraud, or threats of any kind; 
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amendment to its Crimes Act which requires a judge, in relevant circumstances, to 
direct the jury that ‘the fact that a person did not say or do anything to indicate free 
agreement to a sexual act is normally enough to show that the act took place 
without that person’s free agreement.’5° To one commentator on the new laws, 
this section accords with a ‘communicative model of sexuality’ which ‘implies that 
there must be ongoing positive and encouraging responses by both parties.’!*! 
The South Australian Supreme Court has endorsed a similar model of 
communicative sexuality by indicating that where a man has received signals of 
non-consent, he is thenceforth put on his notice and can no longer assume that the 
woman is consenting (as silent passive acquiescence can still allow in South 
Australia).'52 He must inquire. This also seems a move in the right direction. 

It could be said that such interventions into the law of rape are ad hoc, piecemeal 
and vulnerable to subversion. After all, it is still largely a white, male, middle- 
aged, middle-class judiciary, steeped in the old ways, which will be required to 
give meaning to any new laws. Perhaps feminist agitation for such reforms, 
therefore, is wasted effort? It might also be said that feminist endeavours to change 
law are misguided because they cede too much power to law.'°? A reply to these 
changes is that feminists are obliged to employ diverse strategies to effect change. 
Certainly, one strategy is to challenge law’s claims to authority and expose its 
estrangement from the (many different) lives of women (hence the need for judicial 
education). Feminists are also sensitive to the need to ‘de-centre’ law'™* and to 
make clear that law offers no magic solutions. At the same time, there is an 
appreciation among feminists of the power of law to define the lives of women. 
Agitation for legal change is therefore a practical necessity, as there is no real 
escape from law. But that very agitation is itself a declaration of women’s strength 
and resistance. Feminist engagements with law demonstrate our ability to resist 
law, to question its understandings of women and to endeavour to alter those 
understandings. 

Possession is not inevitable. We can name it, we can say what is wrong with it 
(as women have done repeatedly, in so many ways) and then we can endeavour to 
change it. We may then begin to move towards a more ethical relation between 
human beings in which desire is not reduced to the banality of her assimilation by 
him, in which we can ‘dance free from rigid gender identities’ °° and so develop 
‘a new choreography of sexual difference.’!°° 





(b) it is not procured by reason of the person being overborne by the nature or position of another 
person; or 

(c) it is not given by a person so affected by liquor or drugs, or so otherwise affected, as to be 
incapable of forming a rational opinion upon the matter to which the consent is given. 


150 Crimes Act, s 37(a). The gender-neutral language of this (liberal) legislation does not conceal its real 
(sex specific) intentions: to help women who feel that they cannot say ‘no.’ 

151 McSherry, ‘No! (means no?)’ (1993) 18 Alternative LJ 27. 

152 In Egan (1985) ACR 20, 24—25, White J stated: ‘Once it is clearly proved that she might not be 
consenting, then the man is recklessly indifferent if he presses on with intercourse without clearing up 
the difficulty of non-consent.’ He went on to say that ‘An accused person is never entitled to assume 
anything about consent once it is in doubt and once that doubt is sufficiently realised by the man. Upon 
receiving notice of the possibility of her non-consent, he is put upon inquiry before he proceeds to 
intercourse.’ 

153 This is a point well made by Carol Smart in Feminism and the Power of Law (London and New York: 
Routledge, 1989). 

154 This is a term employed by Smart (ibid) who presses its importance as a feminist strategy. 

155 Cornell, op cit n 132, p 145. 

156 ibid p 129. 
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Misdirected Funds: Problems of Uncertainty and 
Inconsistency 


Steven Fennell* 


Introduction 


The recent cases of Lipkin Gorman v Karpnale Ltd! and Agip (Africa) Ltd v 
Jackson? and the ensuing academic comment have done much to clarify the 
principles behind the law of restitution and the various forms of equitable liability 
for involvement in a breach of trust. It must not, however, be forgotten that in 
practice a claim based on unjust enrichment or wrongful involvement in a breach 
of trust is likely to be brought in conjunction with a claim for conversion or for a 
breach of a contractual or tortious duty to take reasonable care to safeguard the 
plaintiff from fraud. An examination of the principles behind tortious and 
contractual liability shows that they are not necessarily consistent with these recent 
developments, and that as a result the outcome of a case may depend more on the 
mechanism used by the fraudster to misdirect the plaintiff’ s money than on either 
the injustice of the defendant’s enrichment or the wrongful nature of his 
behaviour.? This leads to inconsistency and the blurring of the key issues. As 
one commentator has already pointed out in this context,* the court should never 
lose sight of the fact that the fundamental question is who, as between two innocent 
parties, should in good conscience bear the loss caused by a third party. The 
difficulty is aggravated by the different intellectual approaches of the ‘property 
lawyer,’ the ‘restitution lawyer’ and the ‘common lawyer.’> 

This article examines the ways in which restitution, contract, tort and equity 
address the problems of misdirected funds. It highlights the inconsistencies 
between the approaches adopted by each branch of the law, and suggests that the 
outcome of any dispute will depend more on the technical nature of the fraud than 
on the key issue of principle, namely which of two innocent parties should bear the 
loss. Finally, it is argued that the law could be clarified and simplified if the 


eee 
*Nottingham Law School, Nottingham Trent University. 

Much of this work for this article was done when I was at Sheffield University. I am grateful to John Birds, 
Rob Bradgate, Peter Luxton, David Townend and Fidelma White for their helpful comments on an earlier 
version of this paper presented at a seminar at the Commercial Law Unit, Sheffield, in March 1993, I am 
particularly indebted to Rob Bradgate, to Michele Todd of Kershaw Tudor, and to Alan Berg of Watson, 
Farley and Williams for reading and providing detailed comments on previous drafts. All views expressed 
and any remaining errors are, of course, my own. 


1 1991} 2 AC 548. 

2 [1991] Ch 547. 

3 Liability may also be imposed by statute, particularly the Financial Services Act 1986, which gives the 
Court a discretion to order anyone ‘knowingly concerned’ in the operation of an unauthorised 
investment business to compensate investors for the losses caused by the dishonesty, incompetence or 
bad luck of the business in question (s 6(2)). The court may also order a person knowingly concerned 
in sharp practice such as unsolicited calling to remedy the contravention, which may in certain cases 
include the power to make the person knowingly concerned pay compensation. An order made under 
s 6(2) is called a ‘restitution order’ by the statute, but it may be used to order compensation more akin 
to tortious compensation than to the undoing of unjust enrichment: Securities and Investments Board v 
Pantell SA (No 2) [1992] 3 WLR 896. 

4 Halliwell, ‘Restitutionary Claims: A Change of Position Defence?’ (1992) The Conveyancer 124. 

5 Halliwell, op cit n 4, at pp 127—128; Gray, ‘Property in Thin Air’ (1991) 50 CLJ 252. 
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principles of unjust enrichment were to be applied to all cases of misdirected 
funds. 


A Unjust Enrichment and Misdirected Funds 


(a) Restitutionary Claims 


The decision of the House of Lords in Lipkin Gorman v Karpnale clarified the 
basis of a restitutionary claim against the recipient of misdirected funds. When 
the plaintiff can show that the defendant has been enriched by the payment of 
misdirected funds, he can recover the enrichment subject to the defences of bona 
fide purchase,’ change of position and estoppel.* Thus, the casino which had 
received the money from the plaintiff solicitors’ client account was liable to repay 
it, subject to the defence of change of position which reduced its liability by the 
amount paid out in winnings to the dishonest partner, Cass.’ 


(b) The Tort of Conversion 


An aspect of the Lipkin Gorman case which has attracted less attention is the claim 
for conversion brought by the solicitors. It shows that the plaintiff will have a 
wider claim when the defendant receives a chattel rather than money. In addition to 
the withdrawals from the client account, Cass stole a banker’s draft for £3,000 
payable to the firm and, having indorsed it, gave it to the club in return for chips. It 
was held by Steyn J at first instance that the club was not a ‘holder in due course’ 
because it had reason to believe that Cass was not entitled to the bill of exchange 
(the club suspected that the document had been improperly indorsed, but it 
nevertheless presented it for payment).'° This finding was upheld on appeal, and 
the House of Lords also held that the nature of the gaming transaction meant that 
the club could not be treated as having given value.!! Consequently, the club 
could not take the benefit of section 29(1)(b) of the Bills of Exchange Act 1882, 
which allows a holder in due course to take a bill of exchange free from defects in 
the title of the previous holders, and was therefore liable for conversion provided 
that the solicitors could establish a sufficient right to immediate possession of the 
draft. 





6 Fora full account of the case, see McKendrick, ‘Restitution, Misdirected Funds and Change of 
Position’ (1992) 55 MLR 377. 

7 The defendant casino could not rely on the defence of bona fide purchase because the Gaming Act 
1845 required it to be treated as the recipient of a gift. 

8  Estoppel differs from change of position by requiring reliance on a representation, and by operating as 
a complete defence, allowing the defendant to retain the entire enrichment: Avon County Council v 
Howlett [1983] 1 WLR 605, discussed by McKendrick, op cit n 6, at p 385. 

9 McKendrick, op cit n 6, at pp 384—385, points out the difficulties of the application of the defence of 
change of position to the facts of the case. 

10 Under the Bills of Exchange Act 1882, s 29, a person qualifies as a holder in due course if he gives 
value for the bill, if he has no notice of the defect in title, if the bill is presented for payment on time, 
and if there is no irregularity on the face of the bill. S 38(2) allows a holder in due course to enforce the 
bill regardless of the defects in the title of any previous holder, and free of personal defences which 
would have been available between previous parties. However, under s 2 a person cannot be a holder 
in due course against the rightful owner if one of the indorsements is forged, although he does have 
good title against indorsers subsequent to the forgery. See Bradgate and Savage, Commercial Law 
(London: Butterworths, 1991) pp 410—412 for details. 

11 per Lord Goff, at p 583. 
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Lord Goff, with whom Lords Bridge, Griffiths and Ackner agreed,!? held that 
the solicitors had an immediate right to possession of the banker’s draft because it 
had been received on their behalf by the dishonest partner. Consequently, the firm 
could have demanded its return from him at any time and, as the subsequent 
transferee did not have the benefit of the statutory exception to the maxim nemo dat 
quod non habet, it too would have been liable to return the draft on demand. On 
this reasoning, it seems that the firm should have been entitled to the return of any 
of its cheques improperly drawn on its account from anyone other than a holder in 
due course, and significantly the person to whom the bill is delivered by the drawer 
cannot qualify as a holder in due course."? The plaintiff will not, however, be able 
to succeed in a claim for conversion if he has been tricked into making out a bill of 
exchange in favour of the innocent defendant who no longer has it: in such a case, 
the plaintiff would not have had an immediate right to possession at the time when 
the defendant dealt with the bill.!* 

The decisions of the Privy Council in United Bank of Australia v McClintock” 
and Commercial Banking Co of Sydney Ltd v Mann,'* approved by Lord Goff in 
Lipkin Gorman, may cause further problems. In Mann’s case, the dishonest 
partner in the plaintiff firm exceeded his authority and drew cheques in favour of a 
third party. He then arranged for the firm’s bank to issue a banker’s draft in 
exchange for the cheque, having first debited the plaintiff's account. The drafts 
were then cashed at the defendant bank, and the firm’s bank paid the defendant 
bank. The facts of the McClintock case were virtually identical, with the bankers’ 
drafts being obtained by a dishonest bank manager. In both cases the plaintiff’s 
action against the collecting bank for conversion failed: the Privy Council held that 
the plaintiffs had no legal title to the drafts in question. They could only acquire 
such title by ratifying the act of the fraudster, and such ratification would have to 
encompass the dealing in the cheques by the defendant: that is, they could only 
acquire title to a bill marked ‘pay X’ by ratifying the drawing of the bill; and, 
having ratified the drawing of the bill, they could not then complain when X dealt 
with it. Consequently, if a cheque or other bill of exchange is exchanged for 
another bill, an action for conversion will not lie against anyone dealing with the 
exchange product. 


(c) The Interaction of Conversion and Unjust Enrichment 


The plaintiff will always derive extra benefits from suing for conversion rather 
than for unjust enrichment. While the operation of s 29 of the Bills of Exchange 
Act provides a defence akin to that of bona fide purchase,” there is no defence of 
change of position.'® Thus if, in Lipkin Gorman, the club had received the whole 





12 Lord Templeman did not expressly agree with Lord Goff on this point, and instead decided (at p 567) 
that the draft represented money stolen from the solicitors which should be subject to the unjust 
enrichment claim. This ignores the fact that change of position is not a defence to conversion. 

13 RE Jones Lid v Waring and Gillow Ltd [1926] AC 670; Bradgate and Savage, op cit n 10, at p 411. 

14 Midland Bank plc v Brown Shipley and Co Ltd [1991] Lloyds Rep 576. 

15 [1922] 1 AC 240. 

16 [1961] AC 1. 

17 See n 10 above. 

18 Thus the specific statutory defence contained in s 4 of the Cheques Act 1957 is needed to prevent a 
bank, collecting a cheque on behalf of a customer, from incurring liability if the customer does not 
have good title. 
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of the money via drafts made out to the firm and indorsed by the partner, and had 
no grounds for suspicion of wrongdoing, it would have been liable to return the 
full amount without setting off the amounts paid out in winnings. On the other 
hand, if the club had received bankers’ drafts obtained in its favour by the 
dishonest partner, an action for conversion would not have succeeded, because, on 
the authority of the McClintock and Mann cases, the plaintiffs would have had no 
right to immediate possession of the drafts. 

Damages for conversion of a bill of exchange are measured as its face value. !? 
The person entitled to possession can thus treat it as a chattel, even though it is 
used as an alternative to money, and may take advantage of the generous measure 
of damages offered as a result of the lack of any right of vindicatio in English 
law.” There is thus a lack of consistency between the position of one who receives 
money or even a bill of exchange obtained by a fraudster, where the law looks at 
the nature of his enrichment; and the position of the innocent volunteer who has the 
misfortune to receive a bill to which the rightful owner can assert a right of 
immediate possession, who must repay the full value of the bill no matter how 
innocent he was and no matter how much he may have changed his position. To 
make matters even worse, there is no defence of contributory negligence in an 
action for conversion,’ and so the innocent volunteer may be liable even though 
the rightful owner of the cheque or banker’s draft failed to take proper care of it. 
There is no defence of contributory negligence to an action for money had and 
received,” but at least the defence of change of position guarantees that the 
innocent party will not be left out of pocket. 

The solution, therefore, seems to be that if unjust enrichment is to be the main 
principle for liability based on receipt of the proceeds of fraud, the defence of 
change of position should be available in respect of the conversion of a 
‘documentary intangible’? which is after all treated as equivalent to money by 
those who use it. It is regrettable that in Lipkin Gorman the House of Lords 
allowed this inconsistency to continue. 

The defence of change of position requires the defendant to act reasonably. 
Anyone who takes an indorsed bill of exchange should know that there is a risk that 
one of the indorsements may be forged, so that even a holder for value will not get 
a title to it against the rightful owner, so the defence could not apply where the 
defendant changes his position on the strength of receipt of the bill alone. It should 
only apply where payment has been made on presentation for payment. An 
example based on the facts of Lipkin Gorman may make the position more clear. 
For example, if the club had received an indorsed banker’s draft from the 
dishonest partner, it should not be able to rely on the defence of change of position 
in relation to any money given out simply on the strength of the receipt. However, 
if it obtained payment on the draft and then changed its position (for example, by 
giving the dishonest partner gaming chips once payment had been made), the 
defence should apply. . 





19 Morrison v London County and Westminster Bank [1914] 3 KB 356; International Factors Ltd v 
Rodriguez [1979] QB 315; for full details see Clerk and Lindsell on Torts (London: Sweet & Maxwell, 
1989, and second cumulative supplement, 1992) paras 22— 100. 

20 See Tettenborn, ‘Damages in Conversion — The Exception or the Anomaly’ (1993) 52 CLJ 128. 

21 Torts (Interference with Goods) Act 1977, s 11(1); see Tettenborn, op cit n 20, for criticism of this. 

22 Kelly v Solari (1841) 9 M & W 54; R E Jones Ltd v Waring and Gillow Ltd [1926] AC 670; see also 
Goff and Jones, The Law of Restitution (London: Sweet & Maxwell, 1986) pp 104— 105. 

23 Goode, ‘The Right to Trace and its Impact in Commercial Transactions’ (1976) 92 LQR 360, at p 361. 
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(d) The Requirement of Common Law Tracing 


In Lipkin Gorman, Lord Goff was adamant that an action for restitution by 
subtraction™ cannot succeed unless the plaintiff can trace the money of which he 
was deprived into the defendant’s hands according to the common law rules.?> At 
first sight this appears to be both logical and sensible. The fact that the plaintiff has 
lost money and that the defendant has gained money does not in itself show that the 
defendant was enriched at the plaintiff's expense; and since the action for money 
had and received is a common law action, it follows that the means of identifying 
the plaintiff's money in the defendant’s hands should be the common law rules of 
tracing. The flaw in this argument is that it assumes that the defendant is only 
enriched at the plaintiff's expense when he receives the plaintiff’s money. It should 
be enough for the plaintiff to show that his loss caused the defendant to be enriched 
in circumstances in which there is a factor making the enrichment reversible (a 
factor which is in general based on the plaintiff’s state of mind or the effect of a 
transaction on him) and where there are no defences. 

It is commonly accepted that the rules on common law tracing are exceptionally 
technical, difficult to apply in practice, and remote from commercial reality. In 
particular, it is now accepted that while one does not need an identifiable piece of 
paper to trace money through the banking system, so that the law can trace through 
an electronic transfer, it is not possible to trace through a mixed fund.” 
Consequently, it is not possible to trace through a bank clearing system,?’ as 
clearing involves the banks involved setting off mutual rights and obligations in 
respect of individual payments and crediting lump sums representing the balance 
of money owed from one to the other. On the other hand, it is possible to trace the 
money withdrawn from a bank account by means of a wrongful withdrawal by an 
authorised signatory .”° 

In Lipkin Gorman, Lord Goff developed this latter rule to allow the plaintiffs to 
trace their money into the hands of the club. The relationship of banker and 
customer is that of debtor and creditor: the customer has no legal or equitable title 
to any asset held by the bank, but instead enjoys the benefit of a chose in action, 
which is recognised by the common law. When Cass withdrew the money, the 
solicitors could trace their property in the chose in action into the cash, its direct 
product, and then, as the cash was not mixed while in the possession of Cass,?° 
into the hands of the club.*° 











24 ‘Restitution by subtraction’ is the term coined by Professor Birks, Introduction to the Law of 
Restitution (Oxford: Clarendon Press, 1989) pp 23—24, to denote the situation where the loss to the 
plaintiff is the ‘mirror image’ of the gain to the defendant. It is contrasted with ‘restitution for 
wrongdoing,’ where the plaintiff makes a profit by injuring the defendant. In many cases the two will 
overlap, but there could be situations, for example, where the defendant is paid to assault the plaintiff, 
where they are different. 

25 [1992] 2 AC 548, 572—574. The precise ratio of Lipkin Gorman v Karpnale on this point is unclear: 
Lord Templeman adopts a rather different approach, described below, and the other three judges agree 
with both the main speeches. 

26 Agip (Africa) Ltd v Jackson [1991] Ch 547, at p 565 per Fox LJ. 

27 Agip (Africa) Ltd v Jackson [1991] Ch 547, at pp 563-566 per Fox LJ. The problems caused by the 
inconsistency of this result with the earlier case of Banque Belge pour L’Etranger v Hambrouck [1921] 
1 KB 321 are discussed below. 

28 Lipkin Gorman v Karpnale Ltd [1992] 1 AC 548, 572—574 per Lord Goff. 

29 Taylor v Plumer (1815) 3 M & S 562. 

30 Lord Goff relied on the persuasive authority of Marsh v Keating (1834) 1 Bing (NC) 198: see 
Halliwell, op cit n 4, for a strong argument that Marsh’s case in fact dealt with a dissimilar issue. 
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In contrast, the plaintiff’s common law claim in Agip (Africa) Ltd v Jackson was 
treated far less generously. Again, the facts of this case are well known. The 
plaintiff’s chief accountant fraudulently diverted the plaintiff's money, via 
electronic transfers through the London and New York clearing systems, to a 
series of dummy companies on the Isle of Man. The defendants were the 
accountants who set up the companies, handled the transfer of funds to and from 
them, and finally put them into liquidation. The claim based on unjust enrichment 
failed because it was held by the Court of Appeal that the funds had been mixed 
when cleared, and that therefore at law the money received by the defendant was 
not the plaintiff’s money but the bank’s.?' Moreover, the defendant’s account was 
credited before the paying bank confirmed that it would reimburse the defendant’s 
bank, and so there was, for the Court of Appeal, no question that the defendant had 
received money belonging to the bank rather than the plaintiff.” 

These cases have already been criticised on a number of grounds. The first is the 
ability of the solicitors to trace their money in the client account (the debt owed to 
them by the bank) into the notes and coins received by Cass. Cass had a mandate to 
draw on the account, and it was for this reason that the bank could debit the 
account in respect of the withdrawals. Consequently, at common law, Cass himself 
must have been in the position of a creditor vis-d-vis the bank. When the 
withdrawal was made, the legal title to the debt, and the legal title to the notes and 
coins handed over, must have vested in Cass himself. The solicitors were the 
beneficial owners in equity; but, at law, they should have had no interest which 
they could follow into the hands of the club. Furthermore, writing in 1976, 
Professor Goode? argued that tracing at common law could only be used to 
identify assets other than ‘pure intangibles’ such as rights to payment of a debt, 
because the common law can only look to the right of possession. On this view, 
tracing at common law is to be used to identify the plaintiff's chattels or their 
proceeds in the hands of another, in order that an action for money had and 
received or conversion can be brought. If the plaintiff has no right to possession, 
he cannot bring a restitutionary action against anyone who subsequently acquires 
the value of the chose in action. 

It is particularly easy to criticise the inability of the common law to trace through 
a mixed fund, a rule which depends on authority and not principle, as equity has 
relatively few problems tracing in such situations. For example, in the case of 
Banque Belge pour L’Etranger v Hambrouck,** the fraudster obtained cheques 
drawn in his favour on the plaintiff’s bank account, paid them into his own bank 
account, and then drew cheques on his account in favour of his mistress. The 
transaction involved three separate banks, and so the clearing system must have 
been involved. The plaintiff succeeded in recovering the amount still in the hands 
of the mistress.*> Only Scrutton LJ held that the money could not be traced at 
common law**; Bankes LJ held that common law tracing was possible because the 





31 [1991] Ch 547, 566 per Fox LJ. 

32 [1991] Ch 547, 565 per Fox LJ. 

33 Goode, ‘The Right to Trace and its Impact in Commercial Transactions’ (1976) 92 LQR 360, 528. 
Millett J in Agip (Africa) Ltd v Jackson [1990] 1 Ch 265, 285 agreed that the common law can only 
follow a physical asset and not a chose in action. 

34 [1921] 1 KB 321. 

35 No claim was made for the total received, although there seems to be no reason why such a claim 
should not succeed. 

36 [1921] 1 KB 321, at 330: Scrutton LJ held that an equitable action brought in the alternative by the 
plaintiff should succeed. 
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defendant did not pay any other money into the account which received the 
fraudster’s cheques”; and Atkin LJ suggested that the artificial distinction 
between common law and equitable rules of tracing should no longer be applied.38 
The ratio of the case is thus unclear, but there did not appear to be any problem 
with tracing the money through the clearing system.3? However, in the Agip case, 
the Court of Appeal distinguished the Hambrouck case on the basis that it 
authorises tracing through bank accounts at common law only where no other 
money apart from that derived from the plaintiff is paid into the defendant’s bank 
account. The Court also rejected Atkin LJ’s approach as too wide in the absence of 
a reconsideration of the whole issue by the House of Lords. It is hard to understand 
this reasoning, because, as McKendrick points out,” the fraudster’s account may 
have held other funds apart from the proceeds of the fraud which were 
subsequently paid to the defendant. 

To dwell too long on the technical arguments for and against recognising a 
common law right to trace in common commercial situations is to lose sight of the 
main issue of principle. In all cases of unjust enrichment, the ‘unjust’ factor is 
either the plaintiffs state of mind or, in some cases, the nature of the transaction.*! 
Thus, if the plaintiff makes a payment under a mistake of fact, he is 
prima facie entitled to recover it from the recipient. The recipient need not himself 
be at fault in any way, or even know of the mistake. The crucial fact is that the 
plaintiff parted with his money in circumstances in which he should be allowed to 
recover it, and that those very circumstances led to the defendant’s enrichment. 
There is no need to show any involvement on the part of the defendant in the 
‘unjust’ factor. Thus, provided that the plaintiff can prove that the defendant’s 
enrichment was caused by the unjust factor, he should be able to recover the 
money, even if no form of tracing would be possible. For example, suppose that P 
makes a payment of £500 to X under a mistake of fact. X is so pleased to receive 
the payment that, after paying the money into his building society account, he 
draws a cheque for £500 on his current account in favour of his son, D, a payment 
which he would not otherwise have made. X and D act in good faith and without 
knowledge or reasonable suspicions of P’s mistake. If P seeks to recover his 
money, the law could adopt one of three approaches. 

First, it could hold that P is unable to recover the money from either X or D. X 
takes the benefit of the defence of change of position and, if one has to be able to 
trace at common law, D has received X’s money, not P’s money. D therefore 
enjoys a windfall benefit, and P is denied recovery, even though he would have 
been able to recover from X had he acted before the second payment was made, 
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and even though liability for restitution is strict and dependent on the plaintiff s 
state of mind rather than the defendant’s fault. 

Alternatively, the law could allow P to recover from X. X has changed his 
position, and Lipkin Gorman states that he must therefore be protected, and so the 
only way to do this would be to give X a right to recover the money from D. X paid 
the money to D thinking that he had the right to retain the £500 which he had 
himself received, and so X should be able to recover the £500 as money paid under 
a mistake of fact. The difficulty with this approach is the basis for restitution 
between D and X. The mistake was caused by X’s mistake as to his liability in 
respect of the £500 which he received from P, but normally one cannot recover a 
gift as money paid under a mistake of fact simply because one finds that one’s 
financial liabilities were greater than anticipated: this would be tantamount to 
reversing a gift because the donor changed his mind.” 

Finally, the law could allow P to sue D directly. P’s mistake of fact is a sine qua 
non of D’s enrichment; D would have been liable to repay the money had it been 
paid directly to him, and the absence of fault or knowledge on his part would be no 
defence; and D enjoys the defence of change of position, so he is protected in so far 
as he relies on the receipt of the money by incurring additional liabilities. It has 
been argued by Burrows that D is not unjustly enriched in these circumstances 
because X intended him to be enriched. However, the fact that X intended D to be 
enriched does not alter the fact that P parted with his money under a mistake of 
fact, and that D is the beneficiary of the payment who remains enriched and who 
has given nothing in return for the enrichment. Moreover, the alternatives to 
allowing an action based on causation are to allow the ultimate recipient to keep the 
money, or to distort the restrictions on the recovery of gifts. 

Unfortunately, in the Lipkin Gorman case, Lord Goff adopted the first of the 
three alternatives, holding that the plaintiff can only recover if he can follow the 
money from his hands into the defendant’s hands according to the common law 
rules of tracing. This means that the defendant’s liability will in practice depend on 
how the money was transferred to him: if it has been mixed through a bank 
clearing system, or if, as in the example given above, there is a break in the link 
between the plaintiff and the defendant, the defendant will not be liable even 
though he has been enriched as a direct consequence of the fraud on the plaintiff.“ 

The only justification for this approach is that it follows the judgment of Lord 
Mansfield in Clarke v Shee and Johnson.“ However, to require the plaintiff to 
trace his money into the proceeds held by the defendant is to adopt an unnecessary 
‘proprietary’ analysis in what is otherwise a personal claim. A restitutionary cause 
of action arises when, the defendant is enriched at the plaintiff’s expense; to require 
the plaintiff to establish a proprietary interest in the money which enriches the 
defendant is to abandon the ‘plaintiff-sided’ analysis which prevails up to this 
pointé and to look instead at the mechanism by which the defendant was enriched. 
This is closer to the tort of conversion and to liability under a proprietary 
constructive trust than to the rest of the law of restitution. Furthermore, there is no 
practical benefit in such an approach. It merely places a technical obstacle in the 
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path of the plaintiff which has no relevance to whether or not it is just to require the 
defendant to disgorge the enrichment. 

The ratio decidendi of Lipkin Gorman on the need to trace is inconclusive. While 
Lord Goff devotes much attention to it, Lord Templeman passes over it very 
briefly. His Lordship did say that ‘the plaintiff victim must show that money 
belonging to him was paid by the thief to the defendant and that the defendant was 
unjustly enriched and remained unjustly enriched,’*’ but no real attention is paid to 
the argument that the money used by the thief was not in fact the solicitors’ money. 
It seems sufficient for Lord Templeman that the solicitors’ account was debited 
and that the cash paid out found its way into the hands of the defendant.*® One can 
only hope that in future cases counsel will be able to use Lord Templeman’s speech 
as part of an argument that the defendant can be enriched at the expense of the 
plaintiff when the loss to the plaintiff is the cause of a corresponding gain to the 
defendant. 


B Liability Based on Fault 


If the law imposing liability for receipt is unsatisfactory, the rules on liability for 
fault are even worse. Leaving specific statutory provisions aside,” there are four 
ways in which one can be liable for involvement in a fraud other than liability at 
law for receipt of the proceeds: liability for breach of contract; liability in the tort 
of negligence; liability for knowing assistance in a breach of trust; and liability for 
knowing receipt and dealing. All four are uncertain in ambit, and there has been 
little attempt on the part of the judges to link them together. 


(a) Breach of Contract 


Liability for breach of contract presents the fewest problems after the decision of 
the Court of Appeal in Lipkin Gorman.” The solicitors brought an action against 
their bank for breach of its contractual obligation to take reasonable care to 
safeguard their account from fraud. It was alleged that the bank was negligent in 
failing to alert the firm to the suspicious pattern of withdrawals of cash from the 
account. This argument was rejected by Alliott J at first instance>! and by the 
Court of Appeal, and no appeal was made on this ground to the House of Lords. It 
was held that the bank would only have been liable for negligence if a reasonable 
cashier, in the position of the cashier dealing with any of the transactions in 
question, would have hesitated to pay the cheque at once in order to refer it to his 
or her superior, and if that superior would have hesitated to authorise payment 
without inquiry. As the principal duty of the bank is to honour its customers’ 
cheques in accordance with its mandate or instructions, without inquiring into the 
wisdom of any transaction, and as the clearing of a cheque is a largely mechanical 
exercise, it will only be in wholly exceptional circumstances that such suspicions 
will reasonably arise. The Court also recognised that, in a lengthy series of 
fraudulent transactions, a number of different cashiers will deal with the cheques 
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in question. It is not possible to ‘aggregate’ the knowledge of every cashier 
handling the transactions in order to claim that the bank knew enough to detect a 
suspicious pattern: a breach of contract will only arise where at least one individual 
in the bank has sufficient personal knowledge for his or her suspicions to be 
aroused. 

The position of the bank in the Lipkin Gorman case was complicated by the fact 
that the bank manager knew that the dishonest partner had financial problems and 
that he had run up substantial unauthorised overdrafts on his personal account in 
order to finance his gambling habit. The duty of confidence imposed by Tournier v 
National Provincial and Union Bank of England™ means that the bank cannot 
alert the customer’s employer simply because it knows that the customer may be a 
compulsive gambler or otherwise present a danger of defrauding the employer. 
The most that the bank can do is to warn the employer if a suspicious pattern of 
withdrawals from its account appears to be taking place. 

The content of a contractual duty of care is thus made clear, and it is, of course, 
virtually inconceivable that anyone would expressly or impliedly contract to 
guarantee to safeguard a contracting partner from fraud caused by a third party.” 
The only remaining problem for contractual liability is that of implied terms 
outside of the well-established duties owed by banks to their customers and by 
professionals to their clients. The requirement that a contractual term can only be 
implied when it is obviously intended by the parties or when it is essential to give 
business efficiency to an agreement™ means that it is unlikely that a term will ever 
be implied requiring one party to warn the other that it is being defrauded by a 
third party. The courts seem to take the view that one should protect oneself from 
fraud and not expect help from anyone else who has not expressly consented to 
provide it. 

This restrictive attitude is illustrated by Tai Hing Cotton Mill Ltd v Liu Chong 
Hing Bank Ltd,” where the Privy Council refused to find an implied term in a 
contract between a bank and its customer to the effect that the customer should take 
reasonable care to check its statements in order to detect payments made under 
forged cheques. Lord Scarman, giving the opinion of the Board, explained that any 
increase in the contractual duties owed by customers must be made by an express 
term, as such duties could be onerous on the customer and they are not necessary 
for the operation of banking business. His Lordship also approved a dictum from a 
case decided in 1909 that: 


The truth is that the number of cases where bankers sustain losses of this kind [paying out on forged 
cheques] are infinitesimal in comparison with the large business they do, and the profits of banking are 
sufficient to compensate them for this very small risk. To the individual customer the loss would often 
be very serious; to the banker it is negligible.” 


Similarly, in Banque Keyser Ullman SA v Skandia (UK) Insurance Co Ltd,” the 
House of Lords was divided on the issue of whether an insurer owed a contractual 
duty to warn that the insured person’s agent fraudulently had failed to obtain full 
cover. Lord Bridge held that no such duty was owed: the insurer need only inform 
the insured of any facts which would entitle it to repudiate liability ,°* even though 
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the insurer entered into three separate contracts and knew of the fraud before 
entering the second and third. Lord Jauncey was clear that the duty to disclose was 
limited to facts relevant to the risk insured against, and so, by implication, did not 
include the fact that inadequate cover had been arranged.*? Lord Ackner merely 
stated his agreement with these speeches and that of Lord Templeman, and 
expressly held that the obligation of good faith did not include an obligation to 
disclose the agent’s fraud. Lord Templeman decided the case on the basis that 
the plaintiff's loss was not caused by the defendant’s silence,®! but, while 
discussing the claim in tort, his Lordship made a general statement of principle 
equally applicable to a contractual action: 
No authority was cited for the proposition that a negotiating party owes a duty to disclose to the opposite 
party information that the agent of the opposite party had committed a breach of the duty he owed to his 
principal in an earlier transaction. The party possessing the information will no longer himself trust the 
agent and may refuse to deal with the agent. The party possessing the information must not himself 
become involved with any misconduct by the agent and the courts will naturally consider whether he is 
or has become involved. Subject to these reservations, a duty to disclose sounding in damages for breach 


would give rise to great difficulties. The information may be unreliable or doubtful or inconclusive. 
Disclosure may expose the informer to criticism or litigation.” 


The litigation which his Lordship anticipates would be unlikely to be successful. 
The informer would almost certainly enjoy the defence of qualified privilege under 
the law as it stands at present, as the commercial morality requiring disclosure™ 
would provide a sufficient duty to justify passing on a strong suspicion™; if the 
law were to compel disclosure, the existence of privilege would be indisputable. 
Nevertheless, it seems that the law of contract will not be used to require 
negotiating or contracting parties to protect one another from the dishonesty of 
third parties. 


(b) Liability in Tort 


The restrictive approach to contractual liability can be justified on the basis that the 
courts should not make contracts for the parties or meddle with an existing bargain 
simply because alternative terms and obligations seem to be more ‘fair.’ 
However, this restrictive approach to contract entails a restrictive approach to 
tortious liability which is less easily defended. 

The starting point for the restrictive approach in tort is again the Tai Hing case. 
The bank claimed that the customer owed it a duty of care in tort under the 
principles derived from Donoghue v Stevenson® to take reasonable care to 
prevent the economic loss which it would suffer after making payments on forged 
cheques. This was rejected on the basis that tortious duties of care should not arise 
when the parties have chosen to regulate their relationship by a contract: 


Their Lordships do not believe that there is anything to the advantage of the law’s development in 
searching for a liability in tort where the parties are in a contractual relationship. This is particularly so 
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in a commercial relationship . . . [T]heir Lordships believe it to be correct in principle and necessary for 
the avoidence of confusion in the law to adhere to the contractual analysis: on principle because it is a 
relationship in which the parties have, subject to a few exceptions, the right to determine their 
obligations to each other, and for the avoidance of confusion because different consequences do follow 
according to whether liability arises from contract or tort, eg in the limitation of action.” 


This restrictive approach was taken a stage further in the Skandia case. In his brief 
speech, Lord Ackner held that the necessary proximity for a duty of care in 
negligence could not arise in the absence of a duty of disclosure arising from the 
uberrima fides obligation.® Lord Jauncey took a slightly less restrictive approach, 
holding that any duty of disclosure in tort could not extend to the disclosure of 
matters not material to the risk insured, but without going so far as to say that a 
tortious duty could never arise.” Lord Bridge did not consider the issue, having 
decided the case on the causation point in agreement with Lord Templeman. Lord 
Templeman’s speech did not give the lack of a duty of care as a conclusive factor in 
the dismissal of the appeal, but his Lordship made his disapproval of the extension 
of the law of tort quite clear in the passage quoted above. 

It seems, therefore, that liability in tort will only be certain to arise under the 
principles governing negligent misstatements laid down in Hedley Byrne v Heller”? 
and Caparo Industries plc v Dickman.”| An example of this is Edwards 
v Lee,” where the defendant solicitor was liable in damages after giving a 
reference to the effect that his client was honest, when at the time in question the 
client was on bail facing a number of charges of dishonesty. The only other 
potential for liability is through the notion of the ‘informal client’ developed in Re 
a firm of solicitors.” In that case, it was held by the Court of Appeal that the 
solicitors in question owed the same duty of confidence to the parent company of 
their client the subsidiary as they would owe to any formal client. They could thus 
be prevented from acting against the parent in a matter relating to the former 
retainer with the subsidiary.” The crucial factors in establishing the parent as an 
informal client were the close working relationship between the parent and the 
solicitors,” the close links between the formal and informal clients, and the fact 
that the formal client was acting for the benefit of the informal client. While this 
case is in no way authority for the proposition that a tortious duty of care should be 
owed to the informal client, there is no reason why a duty should not be owed. In 
White v Jones,’® the Court of Appeal upheld Ross v Caunters” and decided that a 
solicitor can owe a duty of care to a disappointed beneficiary of the formal client’s 
will; it is not so far from this decision to hold that a solicitor retained by a 
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subsidiary company may be under a duty to warn the parent if he detects a fraud on 
the parent by the managers of the subsidiary. Similarly, a solicitor retained by 
trustees could be under a duty to warn the beneficiaries if he becomes aware of 
fraud in which he is not involved” (if he assists, of course, he becomes liable as a 
constructive trustee). 

It is not easy to justify this restrictive approach to tortious liability. For example, 
in the Skandia case there was as close a relationship as one could hope for, short of 
reliance on negligent advice. The insurance company was receiving the plaintiff’s 
money”; there was no danger of indeterminate liability as only the plaintiff would 
suffer loss as a result of the lack of insurance and the plaintiffs loss was limited to 
the risk insured against; and the duty to warn of the agent’s fraud could be 
discharged by a telephone call. It follows that a person who negligently makes a 
gratuitous representation that a third party is honest is in danger of incurring 
tortious liability, but that he would be free to take another’s money knowing that 
the other is being defrauded in the transaction in question by his agent. Thus, while 
the Tai Hing case may have been rightly decided on the facts (because of the 
balance of the relative interests of the bank and customer), the approach taken in 
that case should not be extended to cases where it is not always practical for the 
parties to agree on a contract. 

The justification for the restrictive approach must be that we should all take care 
of our own financial interests, and that others should only do so for us if they 
expressly agree to do so and are paid for their services, or, on a more general 
basis, because it is not ‘just and reasonable’ to impose liability in tort when the 
parties are united by a contract which is silent.® The problem with this approach 
is that the owner of assets is not always best placed to detect fraudulent dissipation 
of them, particularly where the owner is a corporate body and the wrongdoer is 
one of its officers, while the third party dealing with the owner may be able to offer 
a warning at minimal cost, such as a telephone call. It is not practical to require the 
parties to make it an express term of the contract that each should warn the other if 
suspicions of fraud arise: the parties may not in fact reach agreement before 
suspicions are aroused, and if the wrongdoer is responsible for the negotiations he 
is likely to try to prevent such an express term being negotiated. Commercial 
morality requires a warning when the defendant has acquired information which 
reveals a fraud on the plaintiff, although there is clearly no moral obligation to 
inquire into the plaintiff’s internal affairs. There is no reason why the law should 
not impose a duty to warn of serious suspicions, although there is every reason 
why it should not impose a duty to investigate the internal affairs of an arm’s- 
length contracting party. 


2 Liability for Knowing Assistance in a Fraudulent Breach of 
rust 


Equity intervenes to hold any person who knowingly assists in a fraudulent breach 
of trust liable to the cestuis qui trustent as a constructive trustee. Unlike other 
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forms of constructive trust, there is no need to show that the defendant received the 
trust property. This form of liability can be invoked as a remedy for a fraudulent 
breach of any fiduciary obligation. There are thus three requirements for liability: 
the fraudulent breach of a fiduciary relationship; assistance by the defendant; and 
the requisite degree of knowledge on the part of the defendant. 

The first requirement has been stretched so far as to be virtually meaningless. A 
fiduciary relationship can be found in virtually any case in which the court wants to 
invoke an equitable remedy.*! Any fraud by an employee or an agent is thus likely 
to give rise to the breach of such a relationship. It is only where the money is stolen 
by a complete stranger that the requirement of the fiduciary relationship is certain 
not to be satisfied, and this is less likely to occur than a scheme involving the 
participation of an ‘insider.’ 

The second requirement has never caused any trouble in practice. The courts 
simply ask whether or not the defendant assisted in the transaction. There is no 
need to show that the transaction would have failed but for the defendant’s 
involvement, merely that the defendant facilitated its execution. 

The final requirement, the defendant’s state of mind, has caused the greatest 
problems, because until very recently the courts set the standard of liability 
according to the concepts of actual and constructive notice. In Selangor United 
Rubber Estates v Cradock (No 3),® the state of mind giving rise to liability was 
defined as knowledge which would indicate to an honest and reasonable man that a 
dishonest transaction was taking place, or which would put him on inquiry. This 
was subsequently defined as ‘constructive notice,’ and was conceded to be the 
standard of liability in the Baden Delvaux case.** 

This approach is surprising in the context of the approach to the tort of 
negligence. Even during the expansionist period of the 1970s, there was no case 
deciding that a professional owed a duty of care in negligence to anyone who lost 
money as a result of a dishonest scheme of one of his clients. The professional 
would only be liable if he was a’knowing participant in the dishonesty. However, 
one who negligently assisted in a breach of trust would be liable in equity.® The 
crucial factor, therefore, becomes whether or not a breach of a fiduciary 
relationship can be proved. If the fraudster merely tricks sui juris adults into 
parting with their money, it will be difficult to find a fiduciary relationship without 
any other element of ‘trust’ in its widest sense. 

In the Baden Delvaux case, Peter Gibson J analysed the mental states that may be 
involved as follows: actual knowledge; wilfully shutting one’s eyes to the obvious; 
wilfully and recklessly failing to make such inquiries as a reasonable man would 
make; knowledge of circumstances which would indicate the facts to an honest and 
reasonable man; knowledge of circumstances which would put an honest and 
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reasonable man on inquiry. A person in the first three categories has actual notice. 
A person in the last two categories has constructive notice. 

This classification has caused problems ever since it was first propounded, but, 
fortunately, following the judgment of Millett J in Agip (Africa) Ltd v Jackson, the 
courts have moved away from it. The first problem is that it confuses ‘notice’ and 
‘knowledge.’ These concepts are not the same: a person may have received over a 
period of time a number of documents which, if read together, would give a clear 
indication of the nature of the transaction. According to traditional definitions of 
‘notice,’ the person in receipt of those documents has actual notice of what is 
happening. He may, however, have forgotten the contents of the earlier 
transactions and never have had any cause to read the documents together. In this 
instance, the recipient is not dishonest, and is at worst negligent. Many 
transactions are so complicated that the defendant should not be expected to 
remember every single detail .°° 

The second problem with the Baden Delvaux criteria is that they encourage an 
over-elaborate analysis of exactly what the defendant knew or should have known 
at the time of the various stages of the transaction. Instead, it is preferable simply 
to ask whether the defendants’ conduct was ‘dishonest,’ and dishonesty is 
something to be measured according not only to the defendant’s knowledge, but 
according to the standards of the business involved and the nature of the 
transaction. 

This was recognised by Millett J in the Agip case. Dishonesty was regarded as 
the standard of liability for knowing assistance, on the basis that: 

There is no serise in requiring dishonesty on the part of the principal while accepting negligence as 

sufficient for his assistant. Dishonest furtherance of the dishonest scheme of another is an 


understandable basis for liability; negligent but honest failure to appreciate that someone’s scheme is 
dishonest is not.” 


This approach is surely correct: to impose liability in respect of negligent 
participation would be tantamount to saying that anyone assisting in a financial 
transaction owes a duty of care to avoid negligently causing economic loss to a 
third party. If, as in Skandia, there is to be no liability where the defendant knows 
or ought to know that the plaintiff is being defrauded by his agent, there should be 
no liability for failure to detect a beneficiary being defrauded by his trustee. 
Millett J considered the five Baden Delvaux criteria, but rejected them in favour 
of a definition of dishonesty as ‘essentially a jury question’: 
If a man does not draw the obvious inferences or make the obvious inquiries, the question is: why not? If 
it is because, however foolishly, he did not suspect wrongdoing or, having suspected it, had his 
suspicions allayed, however unreasonably, that is one thing. But if he did suspect wrongdoing yet failed 
to make inquiries because ‘he did not want to know’ ... or because he regarded it as ‘none of his 


business’ . . ., that is quite another. Such conduct is dishonest, and those who are guilty of it cannot 
complain if, for the purpose of civil liability, they are treated as if they had actual knowledge.® 


When the case reached the Court of Appeal, it was held that the facts were such 
that the defendants should be regarded as having full knowledge that the 
transactions involved some impropriety, and that the fact that they believed the 
impropriety in question to be the breach of Tunisian exchange controls was no 
reason why they should not be liable when the transactions in fact involved fraud 
on the plaintiff company by a senior executive. The court:also took into account the 
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failure of the defendants to provide an adequate explanation for their conduct.” 
The Court of Appeal did not give a full analysis of the standard of liability for 
knowing assistance, and did not comment in detail on Millett J’s analysis, but in a 
brief paragraph Fox LJ apparently approves of the proposition put forward in 
Selangor Rubber Estates v Cradock (No 3)® that constructive notice is 
enough.®! This has led one commentator to fear that liability would be imposed 
in cases of negligence.” It is, however, possible to argue that the comments of 
Fox LJ are obiter: counsel for the plaintiffs is reported as arguing the case on the 
basis of actual knowledge or ‘shutting one’s eyes to the obvious,’*? and the 
decision of the court was that the defendants came within one of these three 
categories, so a wider discussion of liability outside these categories was 
unnecessary.”4 

This conclusion appears to have been accepted in the most recent cases on the 
issue of knowing assistance, although they are not entirely conclusive. In the two 
Polly Peck International plc v Nadir cases,” involving applications for a Mareva 
injunction and for leave to serve out of the jurisdiction, the Court of Appeal held 
that there was a general consensus that dishonesty was the standard of liability, and 
so, as the plaintiffs did not have a strong prima facie case of dishonesty against the 
defendant, both applications were dismissed. 

Similar results were reached in two decisions of the High Court, Eagle Trust plc 
v SBC Securities Ltd% and Cowan de Groot Properties Ltd v Eagle Trust ple.” 
In the former case, the chief executive of the plaintiff company incurred heavy 
debts as a sub-underwriter after the takeover of another company, and it was 
alleged that the defendant underwriters accepted money from him knowing that 
there was a risk that he would misapply the plaintiff s funds to pay the debts. The 
plaintiff sued for knowing assistance as well as knowing receipt and dealing, and 
both elements of the statement of claim were struck out. Vinelott J held that 
liability for knowing assistance could only arise where the defendant has actual 
knowledge of the misapplication of trust funds, or if he deliberately shuts his eyes 
to the obvious or wilfully and recklessly fails to make inquiries (that is, the first 
three categories in Baden Delvaux). Liability will not arise simply because the 
defendant had grounds for suspicion. However, in the absence of evidence to the 
contrary, the defendant will be deemed to have inferred what a reasonable person 
would have inferred in the circumstances. This approach would, in effect, reverse 
the burden of proof; but, even without a formal reversal, proof that a reasonable 
person in the defendant’s position would have known of the dishonesty would, in 
the absence of any claim that the defendant was not a reasonable person, lead to an 
inference that he did in fact have knowledge. 

In Cowan de Groot Properties Ltd v Eagle Trust plc, it was alleged that property 
belonging to the plaintiff company was sold at an undervalue, and the defendant 
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purchaser was sued for knowing assistance in the directors’ breach of trust and 
knowing receipt of and dealing with the plaintiff's property. Again, the statement 
of claim was struck out, because dishonesty was accepted as the standard of 
liability for knowing assistance and there was no indication of sufficient 
knowledge of the relevant facts on the part of the purchaser. Knox J used the 
Baden Delvaux classification because the case was argued in those terms, but his 
Lordship shared Millett J’s reservations about the dangers of over-refinement. His 
Lordship preferred to regard liability as arising in cases of ‘commercially 
unacceptable conduct,’ thus avoiding the complexity of Baden Delvaux, and 
making it clear that the defendant’s conduct will be measured against what is 
regarded as acceptable by persons in the relevant business or profession. This 
latter point is particularly important, as it ensures that professional advisers should 
not feel under pressure from the courts to investigate the background to their 
clients’ business transactions. It also recognises the fact that trust has to be the 
basis of any relationship between a professional adviser and his or her client. 

This is not to say that dishonesty should always be the standard of liability for 
involvement in a breach of trust. Liability should be incurred when a reasonable 
person would have taken care to warn the plaintiff of the risk of being defrauded by 
a third party, but this should be done by the tort of negligence. There would thus be 
no need to limit liability to cases of breach of trust: liability would be incurred 
where the loss is caused by theft or deception, and the standard of care would be 
the relatively clearly defined concept of the ‘reasonable man,’ without notions of 
constructive notice intruding to confuse matters. The important point to bear in 
mind is that while liability should be imposed by the tort of negligence, the 
standard of care should be clearly defined so that liability only arises when 
knowledge of the wrongdoing happens to be acquired. There should be no general 
duty in the absence of other suspicions to make inquires to ensure that one’s client 
is not defrauding someone else. 


(d) Liability for Knowing Receipt 


The standard of liability for knowing receipt and dealing has long been the subject 
of debate. There is authority in favour of strict liability,’ negligence or 
constructive notice,” and dishonesty or want of probity.!° In Agip (Africa) Ltd 
v Jackson, Millett J provided a more sophisticated analysis which distinguished 
between the person who receives property for his own benefit, where liability 
should be imposed where there is constructive notice, and the person who receives 
the property as an agent or otherwise for someone else’s benefit, where liability 
should depend on actual notice.!°! This point was not considered by the Court of 
Appeal. 

The courts have recently had to consider the position of beneficial recipients who 
give value. In Eagle Trust plc v SBC Securities, the plaintiff’s alternative claim 
based on liability for knowing receipt and dealing was struck out, as Vinelott J held 
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that where the defendant had parted with the property the standard of liability was 
dishonesty. This is the correct result on the facts, but the reasoning is open to 
question. The defendant in Eagle Trust gave value for the payment: it discharged 
the underwriting debt. Consequently, even in an action for money had and 
received, where liability is strict, they could have availed themselves of the 
defence of bona fide purchase. The same defence must obviously apply in an 
equitable claim, where the bona fide purchaser is always protected. The 
defendants, therefore, could only have been liable at law or in equity if they did not 
act in good faith; and in this context Vinelott J is right to reject constructive notice 
as the test for good faith. If, however, the defendants had parted with the property 
but had not changed their position, for example, by using the property to discharge 
a liability which they would have incurred irrespective of the payment, they should 
remain liable to the plaintiffs, otherwise they would be unjustly enriched. ! 

Similarly, in Cowan de Groot Properties Ltd v Eagle Trust plc, Knox J held that 
the standard of liability was knowledge in one of the first three categories of the 
Baden Delvaux criteria. Again, the result is correct on the facts: the defendants 
were accused of knowing receipt as a result of their purchase of the plaintiff 
company’s assets at an undervalue. Knox J was clearly reluctant to introduce 
constructive notice into commercial affairs, and his Lordship was also reluctant to 
impose a duty on purchasers from a company to inquire as to whether or not the 
directors were in breach of their duty. Again, this is the right result but for the 
wrong reason. The purchaser gave value for the assets: it should thus be liable only 
if it failed to act in good faith, and good faith should be defined in terms of 
acceptable commercial conduct rather than the technical concept of constructive 
notice or the unrealistically high standard of negligence. 

In the Lipkin Gorman case, Lord Goff suggested that, with the development of 
the defence of change of position, it may be possible to harmonise the different 
rules of the common law and equity.! The area of knowing receipt is a clear 
example of where this would be beneficial. There would be no reason to have a 
separate category of liability called ‘knowing receipt and dealing’ if it were to be 
accepted that liability for unjust enrichment could occur whenever the fraud on the 
plaintiff caused the defendant to be enriched by the amount of the plaintiff’s loss. 
The defendant would be liable under a proprietary constructive trust if it could be 
shown that property belonging to the plaintiff is still in his hands; but, once the 
plaintiff claims that the defendant once had his property but has subsequently 
parted with it, liability should be strict, subject to the defences of bona fide 
purchase, change of position and estoppel. 

To maintain that there should be a separate category of liability for knowing 
receipt is to fall into the trap of making the plaintiffs right to compensation depend 
more on the technicalities of the way in which he was defrauded than on the justice 
of allowing the defendant to keep the proceeds of the fraud. Moreover, by 
requiring the plaintiff to trace, liability for knowing receipt confuses personal 
liability for involvement in a breach of trust with liability under a proprietary 
constructive trust. The separate category of ‘knowing receipt’ may also fail to 
safeguard the position of the defendant if the law moves away from the recent line 
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of cases requiring dishonesty as the standard of liability and back to the dicta in 
Selangor United Rubber Estates v Cradock (No 3). Change of position is not a 
defence to an action for knowing receipt. There is no need for such a defence if 
dishonesty is required for liability, but if constructive notice is the test, then a 
careless defendant will be liable if he receives the proceeds of a breach of trust but 
will have a defence where no breach of trust is shown. Finally, by insisting on 
Strict liability subject to defences, the law could remove the danger of constructive 
notice becoming relevant to commercial claims. 


Conclusion 


The main conclusion to be drawn is that inconsistent and irrational outcomes 
relating to misdirected funds are the inevitable consequence of the different 
principles behind the common law, equitable and restitutionary actions, and that 
the problem can only be solved by a harmonisation of the three approaches. Thus, 
for example, change of position should be a defence to a claim for conversion of a 
documentary intangible, because in such a case the claim is in effect based on the 
receipt of the value represented by the document, and it should therefore be 
regarded as a species of unjust enrichment. Similarly, negligent assistance of a 
fraudulent transaction should not of itself give rise to liability, because the recent 
approach of the courts to liability in negligence favours restricting the ambit of the 
duty of care in relation to economic loss; equity should not subvert this policy 
simply because a number of old cases, decided against a very different background 
to modern commercial transactions, favour ‘constructive notice’ as the test. 

More generally, it should be possible to rationalise and simplify the relevant 
law. First, liability for receipt should depend upon the enrichment of the defendant 
at the plaintiff’s expense. This would be measured according to causation, rather 
than according to common law or equitable rules of tracing. The defendant would 
then be liable for the full amount of the enrichment received, subject to defences. 
The tort of conversion should be rendered approximate to liability for unjust 
enrichment in relation to documentary intangibles which are regarded as more akin 
to money than to any other kind of personal property. 

Thus there should be no need for a separate action classified as ‘liability for 
knowing receipt.’ If the defendant has received the property innocently, he should 
be liable to return it, subject to the defence of change of position. If the defendant 
gave value, he should be liable only if he was dishonest or behaved in a 
commercially unacceptable manner. The tracing rules would therefore only be 
applicable when the plaintiff needs to identify specific property in the defendant’s 
hands; that is, when the defendant is insolvent and the plaintiff is seeking to avoid 
the status of an unsecured creditor. The opposite view has, of course, been put 
forward by Sir Peter Millett in ‘Tracing the Proceeds of Fraud,’! where it is 
argued that equitable liability based on receipt should replace the common law 
action. On this view, the requirement of a fiduciary relationship would be 
abolished, and the defence of change of position recognised. However, this 
approach suffers from the great weakness of continuing to require tracing to 
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identify the plaintiff's property in the defendant’s hands, although the more 
flexible rules of equitable tracing would apply. In other words, it would continue 
to allow a person enriched by misdirected funds to retain the enrichment if the 
plaintiff could not trace. 

Finally, liability for participation in a fraud should be wider, but any widening 
of the rules should be by means of the law of tort. Any dishonest participation in 
any dishonest scheme should give rise to a liability to compensate; any negligent 
involvement or failure to warn should give rise to liability where the defendant has 
sufficient knowledge to alert a reasonable person to the unlawful scheme. 
Obviously, the defendant’s knowledge would be measured according to what 
individuals in the relevant organisation ought to know, so that, as in Lipkin 
Gorman, the total knowledge of different members of staff would not be imputed 
to the organisation which employs them. There should, of course, be no duty to 
take positive steps to inquire into the internal affairs of the other side. The costs to 
the defendant of helping the plaintiff are low in relation to the benefit to the 
plaintiff: a telephone call will normally be enough. There is no reason to restrict 
liability on the ‘floodgates’ policy because there is no risk of indeterminate 
liability, since the defendant will only be liable to the parties with whom it does 
business. It would not be desirable to require the plaintiff to look after itself or 
expressly agree with third parties that warnings are to be given, because express 
agreement is far less practical than putting everyone under a simple duty to warn, 
which would benefit everyone: today’s defendant could well be tomorrow’s 
plaintiff. 
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Miscarriages of Criminal Justice Reconsidered 


Steven Greer* 


Introduction 


Public controversies often lead chequered lives. In the late 1980s media exposure 
of a series of high profile wrongful convictions provoked considerable public 
concern. A Royal Commission, the first of the Thatcher and post-Thatcher eras, 
was appointed in the summer of 1991 under the chairmanship of Lord Runciman to 
‘examine the effectiveness of the criminal justice system in England and Wales in 
securing the conviction of those guilty of criminal offences and the acquittal of 
those who are innocent, having regard to the efficient use of resources.’! The 
terms of reference also contained a list of the principal issues which had emerged 
in the public debate.? Yet when the Commission’s report was published in July 
1993 it was warmly welcomed by the police, the agency most criticised for its role 
in the miscarriage cases, and heavily criticised by lawyers, civil libertarians, 
academics and others for having increased rather than decreased the risk of 
convicting the innocent.? To add insult to injury, one of the first concrete 
political commitments made since the Commission’s proposals became public, the 
abolition of the right to silence, was in defiance of a central recommendation in the 
report, against the weight of considerable research evidence, and aimed at 
increasing the prospects of conviction rather than offering the innocent better 
protection.’ The scope of the post-Runciman debate has also broadened to such 
an extent that scarcely any branch of the criminal justice system is now considered 
too remote for inclusion. 

The purpose of this article is to return to the central issue which has hitherto 
received almost no consideration: what precisely constitutes a ‘miscarriage of 
criminal justice’?> Regrettably, the Runciman Commission itself offers little 
assistance beyond observing that miscarriages include the acquittal of the guilty as 
well as the conviction of the innocent.® The report even suggests, in the absence 
of any concrete evidence one way or the other, that the former may be more 
prevalent than the latter.” The discussion of theoretical issues is also expressly 
eschewed, and sustained analysis of issues of principle avoided, in preference for 
the detailed examination of ‘practical considerations,’ apparently in the mistaken 
belief that such measures are somehow theoretically neutral or unambiguously 
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related to uncontroversial values. However, in spite of this, some impression of 
the Commission’s implicit typology of miscarriages of justice can be gleaned from 
its discussion of grounds for appeal in the tenth chapter of the report. This suggests 
three sources of wrongful conviction — error, malpractice, and procedural 
irregularity — and two kinds of wrongful acquittal — error and jury bias (whether 
inherent or due to external interference). As this article will seek to show, these 
distinctions are incomplete and problematic. 

It is understandable that the bulk of the contributions to the debate about 
miscarriages of justice have so far focused upon the need to correct the flaws in the 
current system which allowed the series of high profile wrongful convictions to go 
unchecked for so long.’ This approach is, however, limited on two counts. First, 
since the public controversy was largely media-led, it was virtually inevitable that 
there would be a gulf between image (miscarriages of criminal justice are 
convictions of the innocent secured by serious official impropriety) and reality 
(there are various kinds of miscarriage of criminal justice, some of which derive 
from mistake rather than malpractice).!° Second, discussion of procedural and 
institutional reforms designed to redress the fact-finding flaws exposed in the 
current system by the cause célébre will be at best incomplete, and may even be 
misguided, unless and until the question of what constitutes a miscarriage of 
criminal justice is adequately considered first.!! 


A The Nature of Criminal Justice 
Obviously, what counts as a miscarriage of justice will depend critically upon what 


‘criminal justice’ is said to mean.!? There is, however, no universally accepted 
understanding of the nature or purpose of criminal justice systems. Besides 
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theories of punishment,!? various models have been discussed in the literature. 
King identifies three ‘process’ models — ‘due process,’ ‘crime control’ and the 
‘medical model’ — and a further three ‘sociological’ perspectives — the 
‘bureaucratic,’ the ‘status passage’ and the ‘power’ models. !4 

The ‘due process’ model, first distinguished from ‘crime control’ by Packer, 
maintains that the purpose of the criminal justice system is to require the state to 
prove the guilt of a defendant beyond reasonable doubt in a public trial as the 
condition for the imposition of a sentence, whether this is intended to inflict 
punishment, to reform or to deter.!> This implies a regime of suspects’ rights 
designed to constrain the power of state agencies, especially the police, central to 
which is the presumption of innocence. The ‘human rights’ perspective is a subtle 
variant on this approach. Although both may be said to share the same moral 
foundations, the due process model can unfortunately degenerate into a species of 
legal formalism acquiring a largely technical and mechanical application, while the 
human rights model always stresses the importance of minimum ethical 
standards.'® The ‘crime control’ model maintains that the central function of the 
criminal justice system is the repression and punishment of criminal conduct 
through efficient administrative processes.!’ This suggests much less prominence 
for defendants’ rights, much greater reliance upon the police in the identification 
of the true offender, and a virtual presumption of guilt at trial. According to King, 
the ‘medical’ model sees criminal justice as an exercise in diagnosis, prognosis, 
treatment and cure. Formal rules and rights are also less important here than the 
accurate identification of the offender and the application of the ‘scientifically’ 
most appropriate response. 

Amongst the sociological theories, the ‘bureaucratic’ model highlights the 
bureaucratic characteristics of the criminal justice process in terms of 
standardisation of procedures, political neutrality, precision and efficiency; the 
‘status passage model’ sees stigmatisation and the reinforcement of social cohesion 
as its central features; and the ‘power model,’ which is capable of both a 
‘modernist’ and a ‘postmodernist’ interpretation, emphasises its role in the 
maintenance of political, social and economic domination and stresses the cultural 
and social determinants of the concept of justice itself.!® There are various ways in 
which the process and sociological models can be combined. Different versions of 
the bureaucratic and status passage models can, for example, be built into the due 
process or crime control theories, and the control and power models are also 
mutually compatible. 

The process models have more obvious normative implications than the 
sociological theories! and it is this dimension which has most relevance for the 
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discussion about miscarriages of justice. It can be argued that, irrespective of 
which of these models is deemed most appropriate and whatever other purposes it 
may be said to serve, at the heart of the criminal justice system lies a public quest 
for adequate justifications to support decisions that given persons should be 
deemed guilty or not guilty of specific offences. The ‘soundness’ of a justification 
is tested against the normative commitments of a given model. When, within a 
given framework, a satisfactory justification for a finding, or a ‘non finding’ of 
guilt is established, justice can be said to have been done. When the justifications 
offered are not sound, an injustice can be said to have occurred. ‘Miscarriages of 
criminal justice’ can, therefore, be defined as occasions upon which the 
justifications offered for a finding of guilt or a ‘non finding of guilt’ are seriously 
defective. 

It is central to the argument which I wish to make that what constitutes a ‘sound’ 
or an ‘unsound’ justification, or a ‘serious’ or ‘not so serious’ flaw in a 
justification, is inherently indeterminate in two senses. First, it will depend 
critically upon which process theory is employed. It can be argued, for example, 
that under certain versions of the crime control model the conviction and 
punishment of the innocent would not necessarily be unjust if, in a given case, it 
was deemed to contribute to effective crime control. Similarly, since the medical 
model is more concerned with the scientific appropriateness of ‘treatment’ than 
‘justice,’ injustices stemming from an infringement of a defendant’s rights may not 
be taken seriously provided the genuine offender is deemed to have received the 
most appropriate remedy. 

Second, even adherents to the same model may dispute the soundness of the 
justifications for a given decision or decisions. This is possible because assessing 
whether a decision has been ‘just’ or ‘unjust’ may hinge upon matters of 
interpretation and judgment rather than upon questions of factual accuracy. 
‘Accurate’ fact-finding based upon reliable evidence which correctly links the 
offender to the offence will usually provide a good justification for convicting 
under any of the three process models. But it may not provide a conclusive one. 
This is because there may not be an ‘objective’ offence with which the ‘objective 
offender’ can be connected. The central issue in many criminal trials may not be 
the identification of the true miscreant, but whether certain conduct, the 
occurrence of which may not even be in dispute, ought to be regarded as criminal. 
The criminal trial is, therefore, as much about the construction of ‘the truth’ as it is 
about its discovery.” 

It would, in principle, be possible to attempt to trace in detail what each of the 
three process models implies about miscarriages of justice. But the discussion 
which follows will be confined to the due process/human rights model for four 
reasons. First, although the criminal justice system cannot uncontroversially be 
said to be committed to any single ‘grand theory’ of purpose,”! its strongest 
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rhetorical commitment is to due process.” Second, of all three models, the due 
process model is most closely aligned with emerging international human rights 
standards relating to criminal justice systems.” Third, it permits the interests of 
suspects, victims, potential victims and society at large to be systematically 
addressed. Fourth, it is capable of generating the most comprehensive conception 
of criminal justice because it takes most seriously the view that factual accuracy 
can only be part of the justification for its decisions. It recognises, for example, 
that in some circumstances the accurate connection of offender to offence is 
capable of being overridden by other considerations. Convicting an accused on a 
true confession extracted by torture would, for example, be much more clearly a 
miscarriage of justice under the due process theory than under either of the other 
two alternatives. The more the crime control and medical models take 
considerations of this kind into account, the more they will approximate to the due 
process model. In the debate about miscarriages of justice, it has been argued, 
largely from the crime control perspective, that the central flaw in present 
arrangements derives from the commitment of the criminal justice system to 
adversarialism rather than to the ‘pursuit of the truth.” However, while the 
improvement of existing fact-finding machinery is undeniably necessary, it would 
be a mistake to see this as an end in itself. Accurate fact-finding, as the due process 
model recognises most clearly, should be merely a step, albeit a vitally important 
one, in the construction of satisfactory justifications for decisions regarding guilt 
or ‘non guilt.’ 

What follows is an attempt to unravel further the meaning of the notion of 
miscarriage of justice within the due process/human rights framework.” A 
preliminary distinction can be drawn between ‘unjustified avoidance of conviction’ 
and ‘unjustified convictions.’ This point of departure is preferred to the more 
readily apparent distinction between ‘unjust acquittals’ and ‘unjust convictions’ 
which has tended to underpin the current debate, because ‘unjust acquittals’ do not 
include injustices arising from decisions not to charge or prosecute. Within this 
framework a further distinction can be made between ‘structure’ and ‘agency.’ 








Oxford University Press, 1993). 

22 Although the due process model accords best with the rhetoric of the system, a number of writers have 
sought to show that the crime control model best describes how, in fact, it functions. See, for example, 
D. McBarnett, ‘False Dichotomies in Criminal Justice Research’ in J. Baldwin and K. Bottomley 
(eds), Criminal Justice: Selected Readings (Oxford: Martin Robertson, 1978) p 30; M. McConville 
and J. Baldwin, Courts, Prosecution and Conviction (Oxford: Oxford University Press, 1981) p 188; 
A.E. Bottoms and J.D. Maclean, Defendants in the Criminal Process (London: Routledge & Kegan 
Paul, 1976) p 233. 

23 See, for example, J. Andrews (ed), Human Rights in Criminal Procedure: A Comparative Study (The 
Hague: Martinus Nijhoff, 1981); G. Maher, ‘Human Rights in the Criminal Process’ in T. Campbell 
et al (eds), Human Rights: From Rhetoric to Reality (Oxford: Basil Blackwell, 1986); H. Schermers, 
‘The Right to a Fair Trial under the European Convention on Human Rights’ in R. Blackburn and 
J. Taylor (eds), Human Rights for the 1990s: Legal, Political and Ethical Issues (London: Mansell, 
1991). 

24 This argument has been put particularly forcefully, but not exclusively, by the police. See, for 
example, J.S. Evans, ‘Miscarriages of Justice — A Police Perspective’ (1993) The Police Journal 4. 

25 The purpose of this article is to consider the ‘human rights model’ as a theoretical construct rather than 
attempt to make detailed reference to international human rights documents. Certain provisions of the 
European Convention for the Protection of Human Rights and Fundamental Freedoms deal with rights 
in the criminal justice process, for example, Article 3 (the right not to be subjected to torture or to 
inhuman or degrading treatment), Article 5 (various rights specifying when deprivation of liberty is 
permissible), Article 6 (the right to a fair and public hearing and the rights of those charged with 
criminal offences), and Article 7 (the prohibition on retrospective criminalisation), while various 
others, eg Article 2 (the right to life) and Article 8 (the right to privacy) have various indirect 
implications, for example, concerning which kinds of conduct should be lawful and which unlawful. 
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Some features of the current structure, institutions or procedures of the criminal 
justice system may themselves create miscarriages of justice irrespective of the 
manner in which they are applied, while other types of miscarriage stem more 
directly from the decisions or behaviour of given agencies or officials. It should be 
recognised, however, that the distinction between structure and agency can be 
difficult to draw in practice because it can often be argued that the behaviour of 
agencies would have been different had the relevant institutional controls been 
more effective. 


B Unjustified Avoidance of Conviction 


(a) Structure 


Two structural sources of unjustified avoidance of conviction can be distinguished: 
those which stem from the substantive criminal law and those which derive from 
criminal procedure. 


(i) Alleged Defects in Substantive Criminal Law 

Miscarriages of justice may plausibly be thought to include the avoidance of 
conviction by those whose behaviour, although arguably worthy of it, is presently 
not sanctioned by the criminal law, for example those responsible for certain kinds 
of environmental damage or fatal disasters. Those who evade conviction as a result 
of the ‘quirkish’ effects of certain defences, for example the unavailability of a 
manslaughter verdict in cases where excessive force has been used to lethal effect 
in self-defence, may also be thought to have benefited from a miscarriage of 
justice. In any liberal democratic society there is likely to be some controversy 
over where the boundary between criminal and non-criminal conduct should be 
drawn. However, for present purposes we can do little more than note that the due 
process/human rights perspective assumes a liberal moral theory and thus requires 
the criminalisation of conduct, and the scope of defences, to be determined in 
accordance with an appreciation of the rights of victims and potential victims, the 
harm principle, the notion of individual responsibility, democratic decision- 
making processes, and a commitment to pluralistic lifestyles.” 


(ii) Alleged Defects in Criminal Procedure 

It is not possible to discuss every alleged defect of criminal procedure which, it is 
claimed, may enable offenders to evade just conviction but the corroboration 
warning requirement in rape cases and some of the exclusionary rules of evidence 
can be cited as examples.” However, although certain aspects of current 
procedural law may possibly’ result in unjust acquittals, it should be stressed that 
the due process perspective places a much higher premium upon the possible 
protection against wrongful conviction which these arrangements provide 
defendants since this is usually their intended purpose. A particularly compelling 
case thus needs, to be made before any given norm of procedural law which makes 
conviction difficult is altered in order to make it easier. 


26 The classic statement of this case remains: H.L.A. Hart, Law, Liberty and Morality (Oxford: Oxford 
University Press, 1963). 
27 Some of these issues are considered in Chapter 8 of the Commission’s report, op cit n 1. 
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Two types of unjustified avoidance of conviction stemming from the behaviour of 


criminal justice agencies can be distinguished: decisions not to charge or prosecute 
and unjustified acquittals. 


(i) Decisions Not to Charge or Prosecute 

The grounds for decisions not to prosecute, or to discontinue prosecutions once 
they have begun, were examined by the Runciman Commission,” and have since 
become a matter of some controversy.” However, the Commission’s report 
regrettably does not consider when decisions not to charge or prosecute should be 
regarded as unjust. While non-compliance with the Code for Crown Prosecutors 
may raise a prima facie case of injustice, compliance does not of itself mean that 
the decision has been just. Three distinct sources of injustice can be distinguished 
here: decisions not to charge or prosecute which result from external pressure on 
the charging and prosecution system, for example witness intimidation; decisions 
not to charge or prosecute which derive from mistakes or malpractice by the police 
or prosecutors themselves, for example negligence or an exercise of discretion 
motivated by prejudice towards the victim on the grounds of race, gender, class or 
some other legally irrelevant characteristic, or sympathy with the offender for 
similar reasons; and decisions to charge or prosecute for a lesser offence than that 
warranted.?! 

The ‘public interest’ is often invoked as a justification for decisions not to charge 
or prosecute. In such circumstances, whether any particular exercise of the 
discretion should be regarded as a miscarriage will depend upon what the ‘public 
interest’ in not prosecuting or charging may be said to be. The notion of ‘public 
interest’ makes the concept of miscarriage of justice even more indeterminate in 
the pre-trial process. Particular controversy in many jurisdictions has, for 
example, surrounded decisions not to prosecute members of law enforcement 
agencies suspected of offences committed in the discharge of their duties. In 1988 
the then Attorney General Sir Patrick Mayhew announced that the ‘public interest’ 
and ‘national security’ required that there be no prosecutions of RUC officers 
involved in a conspiracy to pervert the course of justice in proceedings 
surrounding a series of fatal police shootings in Northern Ireland investigated by 
the Stalker and Sampson inquiries.** Similarly, in May 1992 the DPP for England 
and Wales announced that no officers from the disbanded West Midlands Serious 


28 The Commission, op cit n 1, ch 5; see also, for example, A. Wilcox, The Decision to Prosecute 
(London: Butterworths, 1972); A. Sanders, ‘Class Bias in Prosecutions’ (1985) 24 Howard J 176, 
‘Prosecution Decisions and the Attorney General’s Guidelines’ [1985] CLR 4, ‘An Independent 
Crown Prosecution Service?’ [1986] CLR 16, ‘Arrest, Charge and Prosecution’ [1987] Legal Studies 
257; Report of the Royal Commission on Criminal Justice, Law and Procedure (1981) Cmnd 8092-1, 
Appendix 23; A. Ashworth, ‘The Public Interest Element in Prosecutions’ [1987] CLR 595; Glanville 
Williams, ‘Letting Off the Guilty and Prosecuting the Innocent’ [1985] CLR 115. 

29 A lack of confidence in the performance of the Crown Prosecution Service has been expressed by the 
Police Federation and the Bar Council. See The Guardian, 28 October 1993 and The Observer, 
31 October 1993. 

30 Issued by the DPP under the Prosecution of Offences Act 1985, s 10. 

31 Charge, plea and sentence bargaining are considered below. 

32 HC Debs vol 126, cols 21—35. For a discussion of the ‘shoot-to-kill’ issue, see K. Asmal, Shoot to 
Kill: The International Lawyers Inquiry into the Lethal Use of Force by the Security Forces in Northern 
Ireland (Cork: Mercier Press, 1985); A. Jennings, ‘Shoot to Kill: The Final Court of Justice’ in 
A. Jennings (ed), Justice Under Fire: The Abuse of Civil Liberties in Northern Ireland (London: Pluto 
Press, 2nd edn, 1990). 
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Crimes Squad would be prosecuted despite evidence that suspects’ confessions had 
been systematically fabricated over a period of years.* 

It is not the purpose of this article to seek to determine precisely when a decision 
not to charge or prosecute, or to charge or prosecute for a lesser offence, can or 
cannot be justified by reference to the public interest. On the contrary, it is rather 
to point out that such an assessment will nearly always be difficult to make and 
may be highly controversial. Clearly, in order to avoid the possibility that a 
miscarriage of this kind has occurred, the grounds for the exercise of the discretion 
must be as fully disclosed as possible, perhaps in writing and perhaps to local 
agencies charged with supervising policing.** However, it should be recognised 
that even full disclosure will not necessarily resolve all controversy about the 
justifications for the decision.* 


(ii) Unjustified Acquittals 

There are two kinds of unjustified acquittal: those which result from deliberate 
external interference with the trial process principally through jury nobbling and 
juror intimidation, and those which stem from inherent bias on the part of tribunals 
of fact, for example partisanship or prejudice either towards the defendant, or 
against the victim or the prosecution, on racial, class, gender or other grounds 
extraneous to the offence itself. 

The accuracy of acquittals by jury, and jury verdicts in general, have been 
central concerns of empirical jury research for decades.3° However, researchers 
have tended quite properly to employ terms such as ‘questionable’ or ‘doubtful’ 
rather than ‘unjust’ to describe possibly errant outcomes. This has enabled the 
empirical fact that certain jury verdicts have been questioned by key players in the 
criminal justice system to be recorded without the researchers making any 
judgment themselves.*” A ‘questionable acquittal’ is not necessarily the same as 
an “unjustified acquittal,’ however. Prosecutors, judges, police officers and other 
participants in the criminal justice system may regard an acquittal as ‘questionable’ 
because they believed the defendant to be guilty as charged. The jury, on the other 
hand, may have harboured lingering doubts about the reliability of the prosecution 
case because, for example, a witness who was in fact ‘objectively’ accurate and 
reliable seemed unworthy of belief in the witness box. Since the prosecution has 
the burden of proving guilt beyond reasonable doubt, it is not appropriate to 
characterise as an unjustified acquittal cases in which the ‘real offender’ is found 
not guilty because of persisting doubts about the prosecution evidence on the part 
of the tribunal of fact. 

Those who criticise the criminal justice system for ‘letting the guilty off on 
technicalities’ often seem to have these kinds of acquittal in mind. In doing so they 





33 The Guardian, 20 May 1992. 

34 See, for example, Braithwaite and Pettit, op cit n 12, pp 115—119. 

35 Pressure groups, for example, those campaigning against drink driving, are increasingly seeking to 
influence decisions regarding prosecution. For further details, see C. Harlow and R. Rawlings, 
Pressure Through Law (London: Routledge, 1992) ch 5. 

36 See, for example, J. Baldwin and M. McConville, Jury Trials (Oxford: Clarendon Press, 1979) p 67; 
H. Kalven and H. Zeisel, The American Jury (Boston: Little Brown, 1966); S. McCabe and 
R. Purves, The Jury at Work (Oxford: Blackwell, 1972); M. Zander, ‘Are Too Many Professional 
Criminals Avoiding Conviction? A Study of Britain’s Two Busiest Courts’ (1974) 37 MLR 28. See 
also M. Zander and P. Henderson, The Crown Court Study, Royal Commission Research Study 
No 19 (London: HMSO, 1993). 

37 The recommendation by the Commission that s 8 of the Contempt of Court Act 1981 should be 
amended to permit research into how juries arrive at their decisions would certainly help to contribute 
to better understanding. See the Commission, op cit n 1, p 2, para 2. 
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ignore the fact that the presumption of innocence is the bedrock of the due process 
ideal. There is, however, a fine line between, on the one hand, cases in which the 
real offender is acquitted because of reasonable doubts about his guilt — which 
should not be regarded as injustices — and, on the other, cases where the 
prosecution of the true offender is handled so incompetently that the tribunal of 
fact is left with no option but to acquit or where the jury ineptly mistakes the point 
of the prosecution case — which could be regarded as injustices. This distinction 
will often be difficult to draw in practice, however. 

It is also inappropriate, under the due process perspective, to regard as 
miscarriages of justice cases in which technically guilty defendants are acquitted 
because the offence, or the penalty, is repugnant to wider conceptions of guilt and 
innocence.*® The severity of the penal laws in eighteenth-century England was 
mitigated, for example, by the fact that juries often refused to convict for minor 
offences which attracted harsh punishments such as death or transportation.*? The 
Clive Ponting case provides another more recent illustration.® In 1985 Ponting, 
then a senior civil servant at the Ministry of Defence, was prosecuted for having 
leaked a secret document to the Labour MP Tam Dayell about the sinking of the 
Argentinian cruiser the General Belgrano during the Falklands war. There was 
little doubt that this was an offence under the Official Secrets Act 1911. In his 
summing up, the trial judge strongly indicated to the jury that the defendant had no 
legal defence to the charge. But the jury’s decision to acquit was welcomed by 
many on the grounds that, since disclosure was justified in the public interest, it 
was appropriate that moral blamelessness should prevail over technical legal guilt. 

The paradigm kinds of unjust acquittal stemming from jury decisions are those 
which result from external interference with jurors or inherent jury bias. Both have 
presented problems in various jurisdictions. Certain special arrangements to 
protect juries from nobbling, for example siting jury boxes somewhere other than 
opposite the public gallery in the courtroom, have been recommended by the 
Runciman Commission and by a study of the feasibility of restoring jury trial to 
terrorist cases in Northern Ireland.*! As far as jury bias is concerned, there is 
evidence to suggest that, in civil disturbance cases in Northern Ireland in the late 
1960s and early 1970s, predominantly Protestant juries tended to acquit Protestant/ 
Loyalist accused on evidence which, had they been Catholic/Nationalist 
defendants, would have been likely to result in conviction. The Rodney King 
case in Los Angeles in 1992 provides a further particularly vivid example. The 





38 This is widely discussed in the jury literature. See, for example, Baldwin and McConville, op cit n 36; 
Kalven and Zeisel, op cit n 36; W.N. Brooks and A.N. Doob, ‘Justice and the Jury’ (1975) 33 J Social 
Issues 171; M.R. Kadish and S.H. Kadish, ‘The Institutionalisation of Conflict: Jury Acquittals’ 
(1971) 27 J Social Issues 199: J.M. Van Dyck, ‘The Jury as a Political Institution’ (1970) 16 Catholic 
Lawyer 224. 

39 L. Radzinowicz, History of the English Criminal Law and its Administration from 1750 (Stevens, 
1954) vol 1, ch 3. 

40 For further details, see C. Ponting, The Right to Know: The Inside Story of the Belgrano Affair 
(London: Sphere Books, 1985); J. Rozenberg, The Case for the Crown: The Inside Story of the 
Director of Public Prosecutions (Northamptonshire: Wellingborough, 1987) pp 73—74. 

41 The Commission, op cit n 1, p 143, para 108; S.C. Greer and A. White, Abolishing the Diplock 
Courts: The Case for the Restoration of Jury Trial to Scheduled Offences in Northern Ireland (London: 
The Cobden Trust, 1986). 

42 See Report of the Commission to Consider Legal Procedures to Deal with Terrorist Activities in 
Northern Ireland (The Diplock Report) (London: HMSO, 1972) Cmnd 5185; T. Hadden and 
P. Hillyard, Justice in Northern Ireland — A Study in Social Confidence (London: The Cobden Trust, 
1973), and the reply by the DPP for Northern Ireland, Prosecutions in Northern Ireland — A Study of 
Facts (Belfast: HMSO, 1974); K. Boyle, T. Hadden and P. Hillyard, Law and State — The Case of 
Northern Ireland (London: Martin Robertson, 1975). 
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serious beating, recorded on amateur video, which the four defendant white police 
officers administered to King, a black motorist stopped for an alleged traffic 
violation, clearly constituted an excessive use of force in effecting an arrest. 
However, the fact that the accused were found not guilty by a Los Angeles jury 
stands as an indictment, not so much of the US or Californian jury system, but of 
the decision to transfer the trial to an area of the city where the residents were 
likely to be biased in favour of the police. 

The difficulty of prosecuting law enforcement officials for the excessive use of 
force while on duty is compounded by the problem of convicting them should such 
a prosecution occur, as the cases of the police officers charged in connection with 
the Birmingham Six and Guildford Four scandals graphically- illustrate. The 
prosecution may be less than enthusiastic about its responsibilities and the court, 
even if a jury is involved, may be inclined to be over-sympathetic to the officers’ 
putative predicament. This is a problem in legal systems the world over, even in 
those which can make a credible claim to being committed to due process. The 
evidence will rarely be as damning as it was in the Rodney King trial, however. 
Often the central issue will be the proper construction to be placed upon disputed 
events. Different people may disagree over the weight to be attached to the 
prosecution evidence and to the defences offered by law enforcement officials, for 
example that they opened fire because they felt their own lives, or those of others, 
were in danger. It may be difficult to show, therefore, that the use of force has 
been unjustified and hence that the defendant is guilty of an offence. 


C Unjustified Convictions 


(a) Structure 


Three structural sources of unjustified conviction can be distinguished: the 
criminalisation of conduct which should be lawful; plea bargaining; and special 
anti-terrorist criminal justice processes. 


(i) Criminal Conduct Which Should be Lawful 

In any liberal democratic society, the debate over the limits of the criminal law is 
as likely to involve arguments about decriminalisation as it is that certain lawful 
conduct should be made illegal. Current examples in the UK include demands for 
the legalisation of marijuana, the lowering of the homosexual age of consent to 16, 
and decriminalisation of the mercy killing of the terminally ill. There is no easy 
way in which issues of this kind can be resolved, although the human rights 
approach requires the harm principle and the other values identified above to be 
applied here also. 


(ti) Plea, Charge and Sentence Bargaining 

The vast bulk of defendants in both Crown Court and Magistrates’ Court 
proceedings are persuaded to plead guilty. The guilty plea provides a good prima 
facie justification for conviction since it appears to signify acknowledgement of 
guilt and submission to punishment by the true offender. However, amongst those 
who plead guilty will be some who are almost certainly innocent of the offence 
charged yet do so for a variety of reasons. Some may calculate that acquittal is 





43 See Anon, ‘Out of the Frying Pan or Into the Fire? Race and Choice of Venue after Rodney King’ 
(1993) 106 Harv LR 705. 
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unlikely and that a plea of guilty, with the expectation of a discount in sentence, 
will be the best strategy. In given circumstances, predictions such as this may 
well be accurate and the strategy itself may thus be rational. But the result in such 
cases will clearly be an injustice since the justification for conviction is entirely 
hollow in due process terms. The best that can be hoped for within an adversarial 
system is the establishment of effective controls so that suspects are not put under 
unwarranted pressure to plead guilty in cases where there is a reasonable chance of 
acquittal.“ The formalisation of ‘sentence canvassing’ and plea bargaining, 
recommended by the Runciman Commission and others, has been criticised on the 
grounds that it will increase the pressure upon the innocent to plead guilty and will 
further reduce their prospects of acquittal.‘ 


(iii) Convictions Obtained in Special Anti-Terrorist Criminal Justice Processes 
Typically, anti-terrorist criminal justice processes are characterised by reduced 
standards of proof and weakened rights for suspects and defendants. For example, 
in the Diplock system in Northern Ireland, this has included more limited access to 
legal advice for suspects in police custody, a lower threshold on the admissibility 
of confessions, and the possibility that silence either in police interviews or in the 
court may be used to support convictions.*” Since 1974, successive versions of the 
Prevention of Terrorism Act have introduced special elements to the pre-trial 
criminal justice process in Britain characterised by broader than normal powers of 
examination, arrest, search and detention, plus an executive power of exclusion 
(internal exile), but without the special courts which are central to the Diplock 
system in Northern Ireland.*® Justifications offered for such exceptions to due 
process are usually of a utilitarian kind: the weakening of constraints upon 
executive power is generally held to be necessary in order to protect society from 
violence. 

International human rights law recognises, subject to certain limitations — for 
example, strict necessity and that the life of the nation is under threat‘? — that 
special trial processes may be legitimate in times of emergency.*° The important 


44 See J. Baldwin and M. McConville, Negotiated Justice (London: Martin Robertson, 1977) and 
‘Conviction by Consent: A Study of Plea Bargaining and Inducements to Plead Guilty in England’ 
(1978) 7 Anglo-American LR 271; J. Morton, ‘Plea Bargaining’ (1985) NLJ 457, 515, 564. 

45 For an account of existing guidelines, see M. Zander, Cases and Materials on the English Legal 
System (London: Weidenfeld & Nicolson, Sth edn, 1988) pp 267—279. A report by the Bar Council 
has recently recommended a more formal system of plea and sentence bargaining; see The Law 
Society’s Gazette, No 24, 24 June 1992, p 7. 

46 See the Commission, op cit n 1, pp 110— 114. For a recent debate on this issue, see M. McConville 
and C. Mirsky, ‘The Skeleton of Plea Bargaining’ (1992) NLJ 1373; M. Zander, ‘The Innocent(?) 
Who Plead Guilty’ (1993) NLJ 85; M. McConville and L. Bridges, ‘Pleading Guilty Whilst 
Maintaining Innocence’ (1993) NLJ 160; Letters (1993) NLJ 192, 228. 

41 The Diplock system has been a matter of controversy and sustained study for almost two decades. See, 
for example, Hadden and Hillyard, op cit n 42; Boyle, Hadden and Hillyard, op cit n 42; D. Korff, 
The Diplock Courts in Northern Ireland: A Fair Trial? (Utrecht: SIM, 1982); D.P.J. Walsh, The Use 
and Abuse of Emergency Legislation in Northern Ireland (The Cobden Trust, 1983); S.C. Greer and 
A. White, op cit n 41; J. Jackson, ‘Curtailing the Right to Silence: Lessons from Northern Ireland’ 
[1991] CLR 404, and ‘Inferences from Silence: From the Common Law to Common Sense’ (1993) 44 
NILQ 103. 

48 For studies of the Prevention of Terrorism Acts, see, for example, P. Hillyard, Suspect Community, 
People’s Experience of the Prevention of Terrorism Acts in Britain (London: Pluto Press with Liberty, 
1993); C. Walker, The Prevention of Terrorism in British Law (Manchester: Manchester University 
Press, 2nd edn, 1992). 

49 The European Convention for the Protection of Human Rights and Fundamental Freedoms, Art 15. 

50 For a further discussion, see, for example, J. Orad, Human Rights in States of Emergency in 
International Law (Oxford: Clarendon Press, 1992). 


68 © The Modern Law Review Limited 1994 


January 1994] Miscarriages of Criminal Justice Reconsidered 


point to observe in the context of the current discussion, however, is that such 
processes by their nature increase the prospect of miscarriages of justice in two 
ways. First, the weakening of due process constraints heightens the risk that 
people may be convicted for offences which they did not commit. Second, the 
justifications for all convictions obtained in such systems become increasingly 
shaky the more the case for the particular special process is itself open to question 
by reference to international legal standards. If the trial process itself cannot be 
justified, it is difficult to defend any of the decisions made by it. 


(b) Agency 

In contested cases, the most vital distinction to draw between types of unjustified 
conviction deriving from the conduct of agencies in the criminal justice process is 
between those which have been secured by deliberate ‘impropriety’ and those 
which are the result of ‘honest’ mistake or miscalculation.*! 


(i) Convictions Stemming from Impropriety 
Although not always entirely separate in practice, two different types of 
‘impropriety’ can be distinguished here. The first concerns inherent bias on the 
part of tribunals of fact, while the second involves serious departures from due 
process standards by other agencies. 

The ‘prejudiced’ or ‘biased’ jury conviction (and by extension any such verdict 
by any tribunal of fact) is the mirror image of the unjust acquittal referred to 
above. Like the unjust acquittal it is motivated by animosity, in this case towards 
the defendant, or sympathy with the prosecution or alleged victim, on the grounds 
of race, sex, class or other consideration extraneous to the offence itself, and is 
likely to reflect systemic prejudice in the community from which the jury is drawn. 
The incidence of such convictions is difficult to measure. As with acquittals, 
empirical jury research has been more concerned with ‘doubtful’ than with 
‘wrongful’ or ‘unjustified’ convictions, and these have been less widely discussed 
than doubtful acquittals. 52 Zander and Henderson found that respondents in their 
survey of participants in Crown Court trials were more surprised byj jury acquittals 
than convictions, but that in the great majority of cases the jury’s decision was 
‘understandable in the light of the evidence.’ Baldwin and McConville state that 
the ‘most disturbing finding’ to emerge from their research was that over 5 per 
cent of convictions by jury in the study were ‘questionable’ and without effective 
remedy on appeal.*4 

Serious improprieties by other agencies can take various forms. The due process 
model deems such convictions unjustified, even though the defendant has in fact 
been legally responsible for the offence charged. The clearest examples concern 
improprieties of a fundamental kind.” For instance, the conviction of a petty thief 


51 This distinction broadly corresponds with that recommended by the minority of the Commission as the 
new grounds for appeal against conviction: the Commission, op cit n 1, p 169, para 34. 

52 Baldwin and McConville, op cit n 36, p 68. 

53 See Zander and Henderson, op cit n 36; summarised in M. Zander, ‘The Royal Commission’s Crown 
Court Survey’ (1992) 11 December, NLJ 1730. 

54 Baldwin and McConville, op cit n 36, pp 86, 128. See Brandon and Davies, op cit n 10. 

55 The majority of the Commission recommends that ‘the Court of Appeal should not quash convictions 
on the grounds of pre-trial malpractice unless the court thinks that the conviction is or may be unsafe’ 
but that it envisages that ‘the more serious the malpractice, the less likely it is that the court would 
conclude that the verdict could be safe’: the Commission, op cit n 1, p 172, paras 48, 49. 
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on a true confession extracted by police torture could not be justified. The 
defendant’s basic human rights would have been grossly violated, he or she would 
already have suffered punishment enough, and the police should be disciplined by, 
amongst other things, forfeiting the desired conviction. An acquittal would also be 
proper where the police have framed a suspect on a fabricated confession or false 
forensic evidence, even though the defendant has in fact been responsible for a 
number of similar offences which have gone unprosecuted through lack of 
adequate evidence. 

The notorious miscarriages of justice have all been unjustified convictions 
obtained through impropriety on the part of agencies other than the tribunal of fact. 
But unjust convictions can be obtained through impropriety in more mundane, run- 
of-the-mill cases. These routine cases differ from their notorious counterparts 
principally in the absence of national media interest. This removes one source of 
‘impropriety’ — the pressure typically brought to bear for conviction. But it also 
eliminates the subsequent pressures which investigative journalism can exert for 
cases to be reopened.°° The boundary between the two categories, ‘routine’ and 
‘notorious,’ is not, however, clear cut. A case which has been ignored or given 
little prominence by the national media at the time of trial, such as that of 
Jacqueline Fletcher” or Stefan Kiszko,*® may gain notoriety because national 
media interest in wrongful convictions has been aroused by more prominent 
miscarriages. 

The notorious wrongful convictions share a number of key characteristics, 
although not every case possesses each one, nor has any given characteristic 
necessarily played precisely the same role in every case in which it has been a 
feature.” In all these cases, the particularly horrendous nature of the offences has 
assured the trial a high public profile. All, except that of the Maguire Seven, 
involved murder, while the Maguire case itself concerned the alleged possession of 
explosives, instruments capable of killing. The heinous nature of the offences has 
tended to give rise to a strong desire on the part of various agencies in the criminal 
justice system, and on the part of the media and the public at large, that the 
offender(s) should rapidly be brought to justice. As a result, the media have 
exerted great pressure upon the police to find the culprits. The fact that most of the 
defendants in these cases have belonged to vulnerable social groups, for example, 
Irish labourers, the unemployed or social inadequates, has made them easy targets 
for vilification. 

Both media pressure, and the vulnerability of the suspects, have contributed to 
the early formation of strong, though false, police theories about the offences and 





56 It should be noted, however, that groups like Justice, and investigative television programmes such as 
Rough Justice, have campaigned tirelessly and effectively, sometimes against the prevailing tide of 
media topicality. 

57 Jacqueline Fletcher, a woman of 28 with a mental age of 10 and prone to lying, was convicted in 1988 
of having drowned her baby son. She had made a confession to the police. But, on 28 February 1992, 
the Court of Appeal quashed her conviction on the grounds that it was unsafe and unsatisfactory. There 
had been ‘flagrant breaches’ of the rules governing police interviews and the jury had not been told that 
the fact that the baby’s lungs were ‘water-logged’ was consistent with cot death, the verdict of the 
original post-mortem. See The Guardian, 29 February 1992. 

58 Kiszko, an infertile man aged 40 but with the mental age of 12, had his conviction for the brutal sexual 
murder of an 11-year-old girl, Lesley Molseed, quashed in February 1992 after having served nearly 
17 years imprisonment. The prosecution case rested on an alleged confession. But it later came to light 
that fertile semen had been found with the little girl’s body and that this evidence had not been 
disclosed at the original trial. See The Guardian, 19 February 1992. 

59 The best account of the principal notorious wrongful conviction cases is Woffinden, op cit n 9, which 
also cites the principal studies of individual cases. See also Walker, op cit n 5. 
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those responsible. The formation of police ‘who done it’ theories is not in itself the 
problem. Indeed, no criminal justice system could function without them. The 
dangers stem instead from the highly charged atmosphere surrounding the 
investigation, the haste with which the theory has been formed and the tenacity 
with which the police have clung to their original view in spite of strong 
countervailing evidence. Faulty forensic science examinations have been 
influential in the construction of false police theories in a number of trials, for 
example those of the Birmingham Six, the Maguire Seven and Judith Ward, with 
the result that the role of forensic science has been widely discussed in the debate 
about the reform of the criminal justice process. However, the role played by 
informers, some in prison and others under suspicion themselves, has been of 
considerable importance in pointing the police in the wrong direction in a number 
of other cases, for example, those of the Guildford Four, the Broadwater Farm 
Three, the Bridgewater Four, the Cardiff Three and the defendants in the Torso 
murder trial. Some informers have even given perjured testimony in court.*! 
Yet informer evidence is not a prominent feature of the current debate. 

Once the policy theory has taken root, the police and other agencies in the 
criminal justice system may feel strongly tempted to side-step due process 
constraints — for example, by extracting confessions under duress or by 
withholding evidence from the defence.® Such rule bending may be inspired by 
one of two motives: either the desire to prevent the given suspects being acquitted 
because they are genuinely believed to be the true offenders (this, for example, 
seems to have been the case at least in the initial stages of the Birmingham Six 
prosecution); or the desire to see someone punished whether or not the suspects in 
question are considered genuinely guilty or not (a possible factor in the Broadwater 
Farm case), 

When distortions like these have occurred in the pre-trial proceedings, it is 
unlikely that the trial itself will be fair. Additional biases can, however, prejudice 
the court hearing. Public and media pressure tends to create a strong presumption 
that the defendants are in fact the offenders. Prosecution bias on the part of trial 
judges has also been instrumental in further tilting the scales towards conviction. 
This has taken various forms, for example, prejudicial summings up, an uncritical 
attitude towards faulty prosecution forensic evidence and an unwillingness to 
believe that police misconduct, particularly the fabrication of confessions, could 
have occurred. In some cases, mistakes or unprofessionalism on the part of the 
defence have compounded the difficulties for the accused, although this was not a 





60 The ‘torso murder’ case, concerning the conviction in 1977 of Reg Dudley and Bob Maynard for the 
gangland killings of Billy Moseley and Micky Cornwall, was reopened by the Home Secretary in 
August 1992. Moseley’s headless and mutilated body was washed up by the Thames. The two have 
always protested their innocence, claiming that confessions attributed to them had been fabricated by 
the police. An expert analysis of the alleged confessions points to each having been produced by more 
than one author. See The Guardian, 10 August 1992. 

61 As, for example, has been alleged of Tony Wild in the Torso murder case: see The Guardian, 
29 December 1990. This was also true of the supergrasses in Northern Ireland: see 5.C. Greer, 
‘Supergrasses and the Legal System in Britain and Northern Ireland’ (1986) 102 LQR 198, at 199, and 
‘The Rise and Fall of the Northern Ireland Supergrass System’ [1987] CLR 198. 

62 See P. O’Connor, ‘Prosecution Disclosure: Principle, Practice and Justice’ [1992] CLR 464. 

63 Lord Goodman has, for example, described Lord Goddard’s role in the Derek Bentley case as being 
tantamount to ‘judicial murder,’ while Mr Justice Bridge (as he then was) left the jury in no doubt in 
his summing up in the case of the Birmingham Six that the defendants were guilty. See, respectively, 
The Guardian, 25 September 1991, and C. Mullin, Error of Judgment: The Truth About the 
Birmingham Bombings (Dublin: Poolbeg, 2nd edn, 1987) ch 31. 
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particular problem in any of the notorious cases. However, while partisan juries 
are a key source of unjust acquittals, the jury system has emerged from the 
controversy surrounding wrongful convictions largely unscathed. 

When it has come to reconsidering wrongful convictions in a cooler light, the 
Court of Appeal has shown itself to be less enthusiastically committed to putting 
matters right than it has been to denying that the system could have made a mistake 
and to attempting to protect the professional reputations of public officials involved 
in the original proceedings.© Nor has the Home Office discharged its supervisory 
role with particular credit. Cases have been referred back to the Court of Appeal 
with reluctance and there has been a tendency to institute inquiries, the prime 
purpose of which has been to offer reassurance that the original verdicts were 
essentially sound, and to protect the system and its officials from embarrassment, 
rather than to correct injustices. 

In fact, the notorious miscarriages have proved remarkably difficult to correct 
even when overwhelming evidence that the wrong people were convicted has 
emerged. Typically, exoneration has depended upon some striking new facts 
coming to light which have persuaded the Home Secretary to refer the case back to 
the Court of Appeal, several times in certain cases. At this, the ‘corrective stage,’ 
forensic science and the media have been able to play a positive role. Investigative 
journalism has been indispensable: first, in identifying disturbing features of the 
original convictions; second, in thoroughly re-examining them and often bringing 
new evidence to light; and, finally, in increasing the pressure upon the authorities 
to act. It is ironic that one such journalist and later MP, Chris Mullin, claims to 
have identified, traced and to have talked to the genuine Birmingham bombers, 
while the West Midlands police have been either unable or unwilling to do so.” 

Forensic science has also played a part in the rescue operation. This has come in 
three main forms. First, in those cases where it was an issue, for example the 
Birmingham Six and the Maguire Seven, different chemical tests have cast doubt 
upon the reliability of the results from the original tests which, at the trial and 
subsequent appeal or appeals, were taken as clear evidence that the suspects had 
handled explosives. Second, expert comparisons between the lingustic structure of 
statements and the defendant’s unique linguistic ‘fingerprint’ have cast doubt on 
the authenticity of confessions. Third, the Electrostatic Document (or Deposition) 
Analysis (ESDA) test has been used to detect if pages have been inserted into 
confession statements after they have been signed. Although ESDA has been in 
police and Home Office use for years, it has only recently been adopted by defence 
lawyers to support allegations that confessions have been fabricated.® i 


(ii) Mistaken Convictions 
A ‘mistaken’ conviction occurs when the tribunal of fact honestly, and without 
impropriety, believes the prosecution evidence, either through misunderstanding 


64 See, for example, Waller, op cit n 9, paras 2.29—2.37. 

65 See P. O’Connor, ‘The Court of Appeal: Re-trials and Tribulations’ [1990] CLR 615; M. Beckman 
and C. Taylor, ‘Appellate Justice — Unsafe and Unsatisfactory?’ [1989] NLJ 1523; B. Woffinden, 
‘The Lack of Appeal of the Court of Appeal,’ Counsel, July/August 1989, p 18; K. Malleson, 
‘Miscarriages of Justices (sic) and the Accessibility of the Court of Appeal’ [1991] CLR 323; 
M. Tregilgas-Davey, ‘Miscarriages of Justice within the English Legal System’ [1991] NLJ 668, 715. 

66 See C. Price, ‘Studies in Whitewash,’ New Statesman & Society, 17 November 1989, p 18. Some 
might claim that this is also what the Runciman Commission has been about. 

67 See Mullin, op cit n 63, chs 39, 40. 

68 See The Guardian, 26 November 1991. 
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the issues or because a defence which is in fact true seems to lack credibility. There 
are various sources of such convictions: vital evidence simply not coming to light, 
outside interference with vital witnesses resulting in either their failure to testify or 
perjured evidence at trial, mistaken or misleading directions by otherwise unbiased 
judges, joint trials in which an innocent defendant may be tarnished with the guilt 
of a co-defendant, mistaken identity, false confessions volunteered without police 
pressure, poor defence tactics, mistaken or deliberately false evidence by 
accomplices or other witnesses, and a failure on the part of jurors to understand the 
legal burden of proof or the issues involved in the trial.© A jury or magistrate may 
be inclined to convict, for example, if presented with an entirely innocent but 
unconvincing defendant, who has had the opportunity to commit the offence, has 
been wrongly identified as the offender by a mistaken or dishonest witness, has no 
alibi and whose defence may amount to no more than a blank denial of the charge. 

These risks have been recognised for many years and a variety of procedures 
have been developed in an attempt to deal with them, for example the offence of 
perjury, the reliability tests which confessions must pass before being admitted in 
evidence, opportunities for severance of trials, and the development of judicial 
warnings about the dangers of relying upon uncorroborated accomplice evidence 
and about the care which must be taken with eye-witness testimony. But the 
adequacy of these arrangements needs constantly to be reviewed. For example, 
less than one page in the report of the Runciman Commission, out of a total of 261 
pages, is devoted to identification evidence, even though there are grounds for 
suspecting that misidentification could be the most potent of all sources of routine 
wrongful conviction.” The implications of the extensive scientific research in this 
area need more careful official consideration.”! 


Conclusion 


Three principal conclusions can be drawn from this analysis. It follows from the 
argument about indeterminacy that the criminal justice system cannot be made 
‘miscarriage proof.’ This is more a consequence of what a miscarriage of justice 
means than a result of the fallibility of human institutions. But it does not follow 
that it is futile to attempt to improve the quality of current arrangements. 
Second, however inescapable the fact of indeterminacy, choices must be made, 
and the most important in the context of the present discussion is between the 
various normative models on offer. Some may consider the attempt to specify 
basic standards in the criminal justice process pointless without strong 
enforcement procedures, while others may be sceptical about the value of any 
attempt to improve the quality of criminal justice by focusing upon norms rather 
than upon institutional culture or the daily working practices of officials. 
However, in spite of the strength of these reservations, and no matter what other 





69 Baldwin and McConville, op cit n 36, p 76; Brandon and Davies, op cit n 10, p 21. 

70 This is also one of the most difficult types of wrongful conviction to measure since in the absence of 
fresh evidence the only indication that a miscarriage may have occurred will be the defendant’s word. 
However, attempting to assess the degree to which protestations of innocence persist even after 
convictions have been spent may be one way of doing so. 

71 See, for example, E. Loftus and G. Wells (eds), Eyewitness Testimony: Psychological Perspectives 
(Cambridge: Cambridge University Press, 1984); D. Farrington, K. Hawkins and S. Lloyd-Bostock, 
Psychology, Law and Legal Processes (London: Macmillan Press, 1979) Pt IV; B. Clifford, The 
Psychology of Person Identification (London: Routledge & Kegan Paul, 1978). 
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goals or purposes it may be said to serve, the criminal justice system cannot avoid 
being referenced to some set of values, however problematic the connection may 
be between these and the way in which it operates. The human rights approach is 
the most attractive of the alternatives available for four principal reasons. It offers 
the criminal justice system a firmer ethical basis than ‘due process,’ its more 
formal sister. It would make criminal justice less an exercise in the administration 
of bureaucratised social and political power and more an attempt to implement 
basic values. It would enable links with developing international, and in particular 
European, criminal justice standards to be strengthened. It would permit the 
interests of suspects, defendants, victims, potential victims and society at large to 
be systematically addressed. 

The third conclusion is that, since guilt is a legal construction regardless of 
which process model is applied, the pursuit of ‘truth’ should be seen as a second 
rather than a first order priority of the criminal trial, although it may be accorded a 
higher priority in certain pre-trial processes. While it should readily be conceded 
that accurate fact-finding and the marshalling of all available relevant evidence are 
important elements in the construction of sound justifications for decision making 
about legal guilt, whichever normative model is deemed to apply, the legal 
significance of undisputed conduct will always have to be interpreted and judged. 
It follows from this that the conviction of the factually innocent is only one 
amongst several types of miscarriage of criminal justice. Others include four kinds 
of unjustified avoidance of conviction (those due to defects in substantive criminal 
law and procedure, indefensible decisions not to charge or prosecute and 
unjustified acquittal) and six types of unjustified conviction (those deriving from 
defects in substantive criminal law and procedure, plea bargaining, anti-terrorist 
criminal justice processes, impropriety by tribunals of fact and other agencies, and 
mistake), not to mention the numerous sub-categories distinguished above. Some 
of these, for example, misidentifications and reliance by the police upon the 
evidence of informers, should have a higher profile in the miscarriages debate. 

However, it must be recognised that, although conviction avoidance can be a 
source of injustice, its relationship with wrongful convictions is asymmetrical. 
This is clearest under the due process/human rights model which maintains that the 
innocent have an absolute right to acquittal but that the ‘right of society’ to convict 
the guilty is conditional upon the satisfaction of certain rigorous tests. It also 
follows from the argument advanced here that the debate about the advantages and 
disadvantages of adversarial and inquisitorial processes may be misconceived 
‘since it has concentrated upon the accuracy of fact-finding machinery rather than 
upon the capacity of each system to produce ‘sound’ justifications for its decisions. 
This should be taken to mean the degree to which each process can effectively be 
made compliant with basic human rights standards. While some of the implications 
of human rights ideas for the criminal justice process have been explored by 
scholars,” much more research in this area is badly needed. 
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Keeping Faith With Their Own Convictions: The 
Royal Commission on Criminal Justice 


Lee Bridges* and Mike McConville** 


Our criminal justice system deals perfectly well with the overwhelming majority of cases . . . The cases 
that are now a cause of our concern represent only a tiny proportion of the work that is carried out to a 
very high standard. I would wish that to be clearly understood, so that we don’t get carried away with 
the quite erroneous belief that everything in our current arrangements is flawed.' (Kenneth Baker, 
Home Secretary, announcing establishment of Royal Commission on Criminal Justice, 14 March 1991) 


The great majority of criminal trials are conducted in a manner which all the participants regard as fair, 
and we see no reason to believe that the great majority of verdicts, whether guilty or not guilty, are not 
correct . . . But the damage done by the minority of cases in which the system is seen to have failed is 
out of all proportion to their number.” (Report of Royal Commission on Criminal Justice, July 1993) 


Like all such bodies, the work of the Royal Commission on Criminal Justice (the 
Runciman Commission) must be assessed within a political context, and the 
political context in which this Royal Commission has reported is very different 
from that in which it was established just over two years ago. It was set up only a 
few months after Margaret Thatcher resigned as Prime Minister (the only Royal 
Commission appointed during the whole period since the Tories returned to office 
in 1979) and when Kenneth Baker was still the Home Secretary, as an immediate 
damage limitation exercise following the release of the Guildford four and the 
Birmingham six from long terms of imprisonment after their convictions for 
terrorist bombings in the 1970s had finally been overturned by the Court of 
Appeal. At the time it was known that the line of miscarriages of justice would 
continue even while the Runciman Commission was sitting, and indeed this proved 
to be the case. There followed, among others, the cases of the Maguires, Judith 
Ward, Stefan Kiszko, the Tottenham three, the Darvell Brothers, the Cardiff three, 
the Taylor sisters, Ivan Fergus, and various individuals falsely convicted as a 
result of misconduct over a number of years by the now-disbanded West Midlands 
Serious Crime Squad and by Metropolitan Police officers based at Stoke 
Newington police station in North London. The original convictions in some of 
these cases post-dated the Police and Criminal Evidence Act 1984 (PACE), which 
itself had emerged out of the Royal Commission on Criminal Procedure (the 
Philips Commission)? just over a decade earlier. 

The miscarriages of justice therefore cast significant doubt on the reforms of 
police practice and procedures represented by PACE and on other measures, such 
as the setting up of the Crown Prosecution Service and a national duty solicitor 
scheme for providing legal advice to suspects in police stations, that had resulted 
from the Philips Commission. But their political impact potentially extended much 
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further, threatening the consensus over crime, policing and criminal justice that 
had begun to develop between the political parties from the mid-1980s onward. 
Underneath the competing rhetoric of each party claiming to be the true upholders 
of ‘law and order,’ there was a striking agreement, not only between politicians 
but also amongst the judiciary, senior police officers, the Home Office and reform 
groups, on the need to modernise the police, to divert many more minor offenders 
outside the criminal justice system altogether, and to reduce the use of 
imprisonment as a punishment for a range of non-violent offences. Much of this 
consensus was reflected in the Criminal Justice Act 1991 which was completing its 
passage through Parliament even as the Runciman Commission was settling down 
to its work. The miscarriages of justice (and the long-running legal and political 
campaigns that had led to their official acknowledgment) stood as an indictment of 
many of the past and current practices of various participants in the criminal justice 
system and as such opened up a much more radical reform agenda. 

The political context in which the Runciman Commission has reported is very 
different. The Conservative Party under John Major has (perhaps unexpectedly) 
won a further General Election, although with a significantly reduced Parlia- 
mentary majority. Kenneth Baker has also departed office, replaced as Home 
Secretary first by Kenneth Clarke and subsequently, just a few months before the 
Runciman Commission reported, by Michael Howard (both former practising 
barristers). By this time, the underlying consensus over criminal justice reform 
had broken down, not as a result of the fallout from the miscarriages of justice but 
in an outbreak of populist anti-reformism, particularly following the October 1992 
implementation of the Criminal Justice Act 1991. Even prior to this, public anxiety 
was growing, especially over juvenile crime, yet this group of offenders was seen 
as one of the main beneficiaries of the reformed sentencing regime introduced 
under the Act. Added to this was a widespread revolt by magistrates over the new 
‘unit fine’ system that was seen as unfairly discriminating against middle-class 
offenders. The resulting pressures forced the Government into a rapid legislative 
reversal of these key sentencing reforms. In the meantime, publication in the 
Sheehy Report of radical proposals for police management and pay reforms had 
the effect of re-politicising the police of all ranks, while the unpopularity of the 
Government raised the political stakes over ‘law and order,’ not least as a means of 
reconciling (or at least diverting attention from) divisions within the Conservative 
Party over other issues. 

In this context, the question we might pose about the Runciman Commission 
report is not whether it provides a continuing impetus for reform of criminal 
justice, but rather how far it can be used to stem the growing tide of reaction on 
‘law and order’ issues. For either purpose we would look to the report to provide a 
clear statement of the basic values which the criminal justice system should seek to 
uphold and a consistent, comprehensive account of the workings of that system. 
Our evaluation of the Runciman Commission is that it fails on both of these counts, 
fudging and comprising on issues of principle and providing a strangely piecemeal 
and incoherent analysis of the system and a seemingly contradictory set of 
proposals for change. These weaknesses of the report stem as much from the 
approach and method which the Runciman Commission adopted toward its inquiry 
as they do from the limitations that were imposed on it by the Government or the 
wider political environment in which the Commission was operating. 


4 Inquiry into Police Responsibilities and Rewards, Report, Cm 2280 (London: HMSO, 1993). 
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The terms of reference set for the Runciman Commission have been subjected to 
wide criticism, both when they were first announced and more so following 
publication of the report. These directed the Commission: ‘to examine the 
effectiveness of the criminal justice system in England and Wales in securing the 
conviction of those guilty of criminal offences and the acquittal of those who are 
innocent, having regard to the efficient use of resources.’ The terms went on to 
specify a number of particular aspects of the system to be investigated, including 
the conduct and supervision of police investigations; the role of prosecutors and 
arrangements for prosecution disclosure to the defence; the role of experts and of 
forensic science services; criminal defence arrangements and access to expert 
evidence; the powers of courts in directing criminal proceedings and their possible 
investigative role; the courts’ duty to consider evidence, especially uncorroborated 
confessions; the role of the Court of Appeal in considering new evidence; and 
arrangements for considering alleged miscarriages of justice once appeal rights 
have been exhausted. There was one further item specified in this list, namely: 
the opportunities available for an accused person to state his position in matters charged and the extent to 


which the courts might draw proper inferences from primary facts, the conduct of the accused, and any 
failure on his part to take advantage of an opportunity to state his position.® 


This was a somewhat disingenuous way of asking the Commission to consider 
whether accused persons should continue to have a ‘right of silence’ in the face of 
police questioning or charges against them and, if so, whether their exercise of this 
right at any stage should leave them open to adverse comment or inferences at 
trial. It was also taken by the Commission to cover consideration of whether 
accused persons should be required to take the ‘opportunity’ to disclose details of 
their defence prior to trial. 

The inclusion of a reconsideration of the ‘right of silence’ within the remit of a 
body set up in direct response to the miscarriages of justice, a number of which had 
involved allegations of the police fabricating or forcing confessions out of 
suspects, caused a sense of unease over the likely direction of its work. The same 
was true of the equation drawn in the terms of reference between the objectives of 
‘securing the conviction of those guilty of criminal offences and the acquittal of 
those who are innocent.’ This was seen as calling into question the principle of the 
‘presumption of innocence’ and its corollary of the ‘burden of proof,’ which 
together implied a need to weight the criminal justice system toward the protection 
of accused persons, even at the cost of some guilty persons being acquitted. 

As we shall see, the Commission adopted a similar linkage between ‘conviction 
of the innocent’ and ‘acquittal of the guilty’ in its own formulation of what 
constitutes a miscarriage of justice. Arguably, however, it was less constrained by 
its terms of reference than by the two year time limit set by the Government to 
complete its review. This timetable certainly restricted the Commission in the 
research it was able to set up. Altogether, twenty-two special research studies were 
undertaken for the Commission,’ twelve of which related to the conduct and 
supervision of police investigations and interrogations or to the provision of legal 
advice to suspects at police stations. Two further research studies were concerned 
with the role of expert or scientific evidence, one with the availability of evidence 


5 RCC, p iii. 
6 ibid. 
7 Fora list of these studies, see RCCJ, pp 254—255. 
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to corroborate confessions, one with ordered and directed acquittals in the Crown 
Court, one with legal advice to convicted persons on appeals, one with a general 
literature survey on ethnic minorities in the criminal justice system, and one with 
criminal justice in France and Germany. These studies were carried out over a 
relatively short six to nine month period and a number of them relied on evidence 
already collected for other purposes which was then re-analysed to meet the 
Commission’s requirements. 

Special reference should be made here to the Crown Court Study, conducted 
on the Commission’s behalf by one of its members, Professor Michael Zander, 
which is singled out in the report as providing ‘through questionnaires issued to the 
main participants, virtually comprehensive information’ on all Crown Court cases 
dealt with over a two week period in February 1992.° In fact, the full text of this 
study did not appear until just a week before publication of the Commission’s 
report, and the study itself suffered from poor questionnaire design, an under- 
representation of guilty pleas, and a low response rate from both defence lawyers 
and defendants,’ all of which undermined its usefulness. Nonetheless, it is the 
one piece of research most frequently cited in the Commission’s report. 

Two further features of the Commission’s working method should be 
mentioned. First, in addition to the normal processes of receiving written and oral 
evidence, the Commission held a series of seven seminars with unidentified 
‘practitioners and other experts’ to discuss the main issues of its review.!! Indeed, 
the Commission appears to have spent as much time on these seminars as on 
hearing oral evidence,’* and subsequently we have learned from authoritative 
sources that the Commission attached most weight to the views of practitioners, 
even as compared with the research studies it set up, in reaching its conclusions. 

The second particular feature of the Commission’s methodology was its 
circulation, along with the initial invitation to submit written evidence, of a 
detailed list of eighty questions to be addressed. This provided an early and, in 
some respects, a misleading indication of the scope of the Commission’s work. For 
example, it contained no reference at all to the possibility of extending police 
investigative powers, although in the final report several such recommendations 
are put forward, often explicitly on the basis of police evidence. The questionnaire 
also provided the first indication of the Commission’s ambiguous approach on 
some basic issues of principle: 

Subject to the fundamental presumption that the accused is innocent till proved guilty, should the 

function of the criminal justice system be altered in the direction of establishing the validity or invalidity 


of the case against the defendant and away from deciding whether the prosecution overcome that 
presumption?" 


8 Michael Zander and Paul Henderson, The Crown Court Study (London: HMSO, 1993). 
9 RCCI, p 236. 

10 See our critique in ‘Pleading Guilty Whilst Maintaining Innocence,’ New Law Journal, 5 February 
1993, p 160, and ‘Guilty Pleas and the Politics of Research,’ Legal Action, April 1993, pp 9—10. 
When the report of the study was finally published in July 1993, it became clear that it overestimated 
the response rates for various categories of respondent (see Zander and Henderson, op cit n 8, 
Appendix 1), as these were calculated against the number of cases for which at least one participant 
(other than a jury member) returned a questionnaire, thereby ignoring the estimated 14 per cent of 
cases (mostly guilty pleas) for which no replies whatsoever were received. The true response rate for 
defence barristers was 56 per cent, for defence solicitors 37 per cent, and for defendants just 16 per 
cent (8 per cent for defendants in guilty plea cases). 

11 RCCI, p 236. 

12 The Commission sat to hear oral evidence over seven days from a total of 17 organisations and four 
individuals, one of whom was the then Home Secretary, Kenneth Clarke. 

13 RCCIJ, Terms of Reference, (1991) Annex 1, ‘Some of the questions on which the Commission would 
be glad to have views’ Question 40. 
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How, then, did the Runciman Commission eventually come to perceive its task? 
As noted, it followed its terms of reference to the extent of asserting that ‘law- 
abiding citizens have a common interest in a system of criminal justice in which the 
risks of the innocent being convicted and of the guilty being acquitted are as low as 
human fallibility allows.’!'* In other respects, however, it adopted a flexible, even 
arbitrary, approach to its terms of reference. Lord Runciman has subsequently 
pointed out, for example, that the Commission’s consideration of police discipline 
was technically beyond its strict remit.!° It is also worth noting that, although its 
general remit to review ‘the effectiveness of the criminal justice system’ was a 
fairly broad one, none of the detailed matters listed in the Commission’s terms of 
reference could be said to encompass the issues of ‘mode of trial’ and ‘plea 
negotiation’ which figured so prominently in its eventual report. Similarly, 
although the Commission regarded ‘police powers of both arrest and stop and 
search’ as falling outside its terms of reference,’ it was content to give 
consideration to, and to recommend several extensions in, police powers to take 
samples from suspects once arrested and to question them both before and after 
arrest and, most significantly, after charge as well. Arguably, its remit to examine 
‘the conduct of police investigations’ related to the manner in which the police 
exercise their existing powers, not to proposals to extend them. On the other hand, 
if the terms of reference did cover the latter, then there is no logical reason why the 
‘conduct of police investigations’ should not also have encompassed police powers 
of arrest and stop and search.!” 

Indeed, it is instructive to see how the Commission fashioned a remit for itself in 
this area. Although no indication was contained in the Commission’s initial 
questionnaire that specific police powers in relation to questioning and sample 
taking might be increased, there was a question that asked, ‘How could the 
criminal justice system be made less reliant on confessions for evidential 
purposes?’!® In view of the role of doubtful and coerced confessions in many of 
the miscarriages of justice, this would have appeared to most consultees as a 
reasonable question designed to elicit views, for example, on the possibility of 
imposing new restrictions of the use to be made of confessions in criminal trials. 
Yet, in the chapter of the Commission’s report dealing with police investigations, 
an entirely different twist is put on this matter. After noting the view of a majority 
of the Commission that ‘confession evidence should not be subject to a new 
supporting evidence requirement,’ it goes on to state that: 

we expect as a result of our recommendations that it should be rare for a prosecution to proceed in the 


absence of some other evidence against the accused. We accordingly consider below the process of 
obtaining additional forms of evidence.” 


14 RCCJ, p 2. It assumed without argument that only law-abiding citizens had such an interest. 

15 Inhis talk to The Times/LSE Mannheim Centre Forum, Criminal Justice After the Royal Commission, 
27 July 1993. 

16 RCCI, p1. 

17 By contrast, the Commission was requested in several submissions to consider the relationship 
between the police and the press during the course of investigations and the courts’ powers to prevent 
media bias before and during the course of trials. The Commission declined to do so, despite the 
significance of media bias in such miscarriages of justice as the Tottenham three and the Taylor sisters. 
It is ironic that, following the Commission’s report, media bias connected with the Birmingham six 
case was given official recognition but only to abort the trials of three police officers on charges arising 
out of their conduct during the original investigation (see The Guardian, 8 October 1993). 

18 RCCJ, Terms of Reference, Annex 1, Question 1. 

19 RCCJ, p 10. 
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There then follows the recommendations for extending police investigative powers 
over suspects, apparently put forward to ‘balance’ the non-recommendation that 
use of confession evidence should be legally restricted. 


Minimalising Miscarriages of Justice 


Beyond this, the Commission’s report is notable as much for what it leaves out of 
its examination of the criminal justice system as for what is included. Despite its 
immediate background as a response to the miscarriages of justice and the then 
Home Secretary’s statement that its ‘aim . . . will be to minimise so far as possible 
the likelihood of such events happening again,’ the Commission undertook no 
specific analysis of these cases or the lessons to be drawn from them.?! 
(Admittedly, it might have had difficulty in keeping pace with them.) On the other 
hand, it cites the miscarriages of justice and the fact that ‘they concerned serious 
criminal cases’ as grounds for addressing its review ‘much more to the procedures 
at Crown Court than to the magistrates’ courts,’ even while accepting that: 

93% of criminal cases are dealt with by magistrates. Indeed, this proportion may rise further if our 


recommendations are accepted. But most of our recommendations are directed at offences sufficiently 
serious to be tried before a jury.” 


Similarly, although charged with examining ‘the arrangements for the defence of 
accused persons’ generally, the Commission focused its attention primarily on the 
work of defence solicitors and their representatives in advising suspects at police 
stations and, at the other end of the system, on defence preparation and 
representation in Crown Court trials, and subsequently in advising convicted 
persons on their rights of appeal. The vast bulk of the work of criminal defence 
solicitors (and of criminal legal aid expenditure) in preparing and presenting cases 
before magistrates’ courts was simply ignored in the report. 

The Commission’s prospects of providing a coherent analysis of the criminal 
justice system in fact foundered at the very outset of its inquiry when it misread its 
own terms of reference. These, it will be recalled, enjoined the Commission ‘to 
examine the effectiveness of the criminal justice system in England and Wales in 
securing the conviction of those guilty of criminal offences and the acquittal of 
those who are innocent, having regard to the efficient use of resources.’ 

Whilst these terms are inartfully drafted in several respects,” they acknowledge 
the system’s twin objectives of convicting those legally guilty of offences and 
acquitting any who might be innocent. Nonetheless, the Commission made the 
fundamental error of elevating the background resource context to co-equal status 
with these traditional concerns. The instruction to conduct their investigation 
‘having regard to the efficient use of resources’ became, for them, not only an 
organising principle but a systemic objective of criminal justice which could, 


20 HC Deb vol 187, col 1109, 14 March 1991. 

21 Michael Zander has subsequently revealed that a disproportionate amount of time and effort would 
have been required to ‘tell the story of each case accurately and to analyse the lessons’ and, had the 
Commission nonetheless done this, it would ‘have provoked much further unprofitable controversy’ 
(New Law Journal 1338, at p 1339, 24 September 1993). 

22 RCCJ, p2. 

23 RCCI, op cit n 5. 

24 For example, by failing to recognise that the objective of the system is to acquit those who may be 
innocent rather than simply those who are innocent, and by ignoring the burden of proof and the 
distinction between legal and factual guilt. 
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willy-nilly, take precedence over and frustrate the other conventionally-accepted 
objectives. As Michael Zander subsequently put it: 
Our conception . .. was to look at each part of the criminal justice process and to consider how it 


contributed to the three overall objectives we were asked to consider: securing the conviction of the 
guilty, the avoidance of convicting the innocent and efficiency in the use of resources.” 


The direct consequence of the Commission’s framework of analysis was an 
idiosyncratic approach in applying what it took as the three main elements of its 
terms of reference. Despite claiming in the report that it saw these as ‘closely inter- 
linked,’ so that changes to ‘rules and procedures governing one part of the criminal 
justice system will have a consequential effect on the others,’”° Professor Zander 
has since explained that ‘when considering each separate topic we had to give due 
— which does not mean equal — weight to such of the three parts of our remit as 
were relevant to that topic.’?” It now emerges, for example, that whilst most 
weight was given to protecting the innocent when recommending retaining the 
right to silence (ie preserving the status quo) and to conviction of the guilty when 
recommending the reclassification of saliva as a non-intimate sample (ie a change 
favouring the prosecution), efficiency of resources became the dominant concern 
in considering guilty pleas and in proposing direct judicial involvement in those 
pleas through the ‘sentence canvass’ (ie an innovation where resource 
considerations were explicitly placed above the need to protect the innocent). 
Through this approach, the Commission disregarded the burden of proof inherent 
in the adversarial system and the reason why it is placed on the State, and thus lost 
sight of the underlying purpose of the criminal justice process. It is rather like 
learning from your dentist that, in future, the completion of appointments in the 
fastest and cheapest way possible will from time to time and on an apparently 
arbitrary basis, take precedence even where it contradicts the normal concerns to 
preserve healthy teeth and treat or discard those which are decayed. 

Unfortunately, the disclosures of Michael Zander, whilst troubling, do not 
provide an explanation of how the Commission decided which of the three 
elements of its remit were relevant — or irrelevant — to any given topic. The 
Commission itself says that it was ‘guided throughout by practical 
considerations, ’2® but this does not get us much closer to the underlying rationale 
of its work. 

A key to such understanding may be provided by a statement in the report, 
immediately following the disclaimer of interest in magistrates’ courts quoted 
above, to the effect that ‘convictions of the innocent and acquittals of the guilty in 
serious cases are always jury decisions.’”? This is a remarkable statement since it 
implies that the Commission, insofar as it was concerned with miscarriages of 
justice, directed its attention exclusively to that small minority of criminal cases 
that result in jury trial. Otherwise the Commission, as a matter of definition rather 
than inquiry, assumed that the outcomes reached in the vast majority of cases dealt 
with through other court processes are correct or, at the very least, unproblematic 
in that, if mistakes do occur, they are not to be regarded as ‘serious.’ The statistics 
on criminal cases show just how narrow an application of the Commission’s terms 
of reference this was. Even if we consider only the half million cases annually 





25 Zander, ‘Where the Critics Got it Wrong,’ 143 New Law Journal 1364— 1366, at p 1364. 
26 ibid p 3. 

27 Zander, ‘Where the Critics Got it Wrong,’ New Law Journal, 24 September 1993, p 1338. 
28 RCCI, p3. 

29 RCCI, p2. 
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involving defendants charged with ‘indictable/either way’ offences, who currently 
would be eligible for jury trial, only 7 per cent of these cases ever reach the stage 
of Crown Court trial and less than 5 per cent are subject to an actual jury decision 
(as distinct from an ordered or directed acquittal). Of the remaining 93 per cent of 
defendants on these ‘serious’ charges, around a quarter have the cases against them 
dropped or dismissed at an early stage before trial or committal in the magistrates’ 
court and two-thirds are convicted as a result of a guilty plea. 

The Commission did, of course, give consideration to certain aspects of the 
criminal court process between the police station and the pinnacle of Crown Court 
trial. Two of its most controversial recommendations were that the right of 
defendants in ‘either way’ cases to elect jury trial should be abolished*° and that 
the system of sentence discounts for early guilty pleas at Crown Court should be 
regularised and reinforced through direct judicial involvement under the ‘sentence 
canvass.’*! The Commission also proposed that committal proceedings in 
magistrates’ courts should be ended.** But the minimalist basis of the 
Commission’s concern with miscarriages of justice, as applicable only to jury 
trials, meant that it was able to address most of these intermediate issues primarily 
in terms of efficiency criteria and cost savings, with little or no evident regard for 
the ‘consequential effects’ its proposals might have in increasing the risks of 
innocent persons being convicted (or of the guilty being acquitted). And, given that 
the majority of non-jury cases actually result in convictions, for the most part on 
guilty pleas, this emphasis on efficiency would be bound to reinforce the bias of 
the criminal justice system in that direction, for example, by restricting more 
‘either way’ cases to magistrates’ courts where conviction rates are higher, or by 
inducing more defendants into guilty pleas through the sentence discount and 
canvass. 

Underlying the Commission’s pragmatic approach, therefore, is an unstated 
policy to minimise even further the number of criminal cases reaching the 
uncertain, fully adversarial stage of jury trial, where serious miscarriages of 
Justice are deemed — and are seen — to occur. There is also an implicit assumption 
on the part of the Commission that the vast majority of non-jury outcomes in 
criminal cases, especially convictions, are correct. The Commission does, of 
course, reaffirm the principle of an accused individual’s presumed innocence in 
the face of criminal charges, even if its formulation of the related ‘burden of 
proof,’ as ‘the obligation on the prosecution to establish the defendant’s guilt on 
the basis of evidence which the defence is entitled to contest,’ may be regarded 
as so anodyne as to lose all moral force. But, overlaying this is a more general, 
system-based presumption of guilt, which is reflected in a number of otherwise 
unsubstantiated statements that the Commission uncritically adopts as ‘facts’: 

Nor do we recommend an absolute rule that a confession should be inadmissible unless tape-recorded. 


To do so would mean that some reliable confessions might be lost. Many witnesses suggested to us that 
spontaneous remarks uttered on arrest are often the most truthful. We agree.™ 


A significant number of people plead guilty after a confession who might [under a corroboration rule] be 
strongly advised by their lawyers not to do so if the confession were the only evidence against them. 
There is no reason to believe that most of them are not guilty.” 


30 ibid pp 85-89. 
31 ibid pp 110—114. 
32 ibid pp 89—91. 


33 ibid p 4. 
34 ibid pp 60—61. 
35 ibid p 65. 
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As the Seabrook Committee [the Working Party of the Bar Council] argued, the most common reason 
fot defendants delaying a plea of guilty until the last minute is a reluctance to face the facts until they are 
at the doorway of the court. 


Safeguarding Convictions 


As the above quotations indicate, another concern running through the Runciman 
Commission’s report is to ensure, whatever demands for improved safeguards for 
suspects and accused persons the miscarriages of justice might have thrown up, 
that convictions are not ‘lost.’ This theme underlies the Commission’s 
recommendations spanning increased police investigative powers, the rejection of 
any specific restrictions on the use of confession evidence, right through to the 
Court of Appeal and the majority proposal that material irregularities in pre-trial or 
trial procedure, such as serious breaches of PACE or fabricated confessions, 
should not lead to the quashing of convictions which are or might be supported by 
other evidence. It is worth quoting the dissent on this latter point by Professor 
Zander (on behalf of himself and one other Commissioner), as it is one of the few 
places in the whole report where matters of principle come to the fore: 
Where the integrity of the process is fatally flawed, the conviction should be quashed as an expression of 
the system’s repugnance at the methods used by those acting for the prosecution . . . At the heart of the 
criminal justice system there is a fundamental principle that the process must have integrity . . . If the 
behaviour of the prosecution agencies has deprived a puiity verdict of its moral legitimacy, the Court of 


Appeal must have a residual power to quash the verdict no matter how strong the evidence af guilt. The 
integrity of the criminal justice system is a higher objective than the conviction of any individual.” 


This principled dissent can be contrasted with the manner in which a majority of 
the Commission have sought to uphold the accused person’s ‘right of silence’ in 
the police station. Here it is argued that: 

the possibility of an increase in convictions of the guilty is outweighed by the risks that the extra 


pressure on suspects to talk in the police station and the adverse inferences invited if they do not may 
result in more convictions of the innocent.* 


The report then goes on to cite the earlier Philips Commission that allowing 
adverse inferences to be drawn from silence would ‘put strong (and additional) 
psychological pressure upon some suspects to answer questions without knowing 
precisely what was the substance of and evidence for the accusations against 
them.”*? In fact, this was one of two arguments used by the Philips Commission to 
uphold the ‘right of silence,’ the other being that: 

any attempt ... to use a suspect’s silence as evidence against him seems to run counter to a central 

element in the accusatorial system of trial. There is an inconsistency of principle in requiring the onus of 

proof at trial to be upon the prosecution and to be discharged without any assistance from the accused 


and yet in enabling the prosecution to use the accused's silence in the face of police questioning under 
caution as any part of their case against him at trial.” 


The problem for the majority of the Runciman Commission was that any similar 
statement of principle would have contradicted their separate recommendation that 
accused persons should disclose their defence in advance of trial or risk adverse 
comment for not doing so or subsequently changing the nature of their defence.* 





36 ibid p 112. Nor did the Seabrooke Committee make any such statement. 
37 ibid pp 234—235. 

38 ibid p 54. 

39 Royal Commission on Criminal Procedure, op cit n 3, p 86. 

40 ibid. 

41 RCCI, pp 97— 100. 
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It was again left to Professor Zander (this time as a sole dissenter) to point out that 
this proposal also raised the: 
fundamental issue . . . that the burden of proof lies throughout on the prosecution. Defence disclosure is 
designed to be helpful to the prosecution and, more generally, to the system. But it is not the job of the 


defendant to be helpful either to the prosecution or to the system. His task, if he chooses to put the 
prosecution to the proof, is simply to defend himself.” 


As a result of its dilemma, the Runciman Commission’s final recommendation on 
silence in the police station ended up being phrased in such a qualified, almost 
negative way as to be unrecognisable as a ‘defence’ of this right or to carry much 
moral or political (let alone intellectual) weight: 

it is when but only when the prosecution case has been fully disclosed that defendants should be required 


to offer an answer to the charges made against them at the risk of adverse comment at trial on any new 
defence they then disclose or on any departure from the defence which was previously disclosed.” 


The Runciman Commission’s concern over ‘the extra pressure that might be put 
on suspects to talk in police stations’ if adverse comment were allowed on silence 
also rings somewhat hollow in the light of its recommendations to increase police 
powers over suspects in other respects. Thus, it is proposed that all requests by the 
police for samples, whether of an intimate or non-intimate nature, should be 
backed by the sanction of the courts being able to draw inferences from a suspect’s 
refusal to provide them and to treat such refusal as corroboration of other 
evidence.“ Given the Commission’s view that allowing such inferences to be 
drawn in relation to the ‘right of silence’ could result in undue psychological 
pressures on suspects, this recommendation virtually negates at a stroke any notion 
of voluntariness in police sample-taking from suspects. For good measure, 
however, it is also proposed that the category of ‘serious arrestable offences’ be 
expanded in order to allow non-intimate samples to be taken without consent in a 
wider range of offences, that saliva be reclassified as such a non-intimate sample, 
and that the police be empowered to conduct forcible searches of suspects’ 
mouths. The Commission’s further recommendation that DNA samples can be 
taken without consent from all suspects arrested on ‘serious criminal offences, 
whether or not DNA evidence is relevant to that offence,’ and retained on 
conviction, has already been endorsed by the Government and extended to the 
much wider category of ‘recordable offences.’*° All of these proposals appear to 
have been in direct response to demands by the police, and in relation to the 
reclassification of saliva the report cites specific police evidence ‘that mouth swabs 
may be taken without consent in Northern Ireland and that the provision has 
worked satisfactorily there.’47 As the Commission’s terms of reference did not 
extend to Northern Ireland, and it failed in any event to apprise consultees that it 
was considering new powers of sample-taking, it is not surprising that the 
Commission appears not to have received any contrary views on this point. 


42 ibid p 221. Professor Zander also observes that, if the limited form of defence disclosure proposed by 
the Commission proves ineffective, ‘the next thing will be a call for much more defence disclosure’ 
(p 222). As we write, the Government appears to have moved more quickly and further in this 
direction than even he anticipated, announcing its proposals to abolish the ‘right of silence.’ See the 
report of the speech of the Home Secretary, Michael Howard, to the Conservative Party Conference, 
The Times, 7 October 1993, p 4. 

43 ibid p 54. 

44 ibid p 15. 

45 ibid pp 14—15. 

46 ibid p 16, and report of the speech of the Home Secretary, op cit n 43. 

47 RCCI, pp 14-15. 
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Another recommendation for which there was virtually no prior consultation is 
that the police power to question suspects in custody should be extended until after 
they are charged.*® This is a radical proposal since, as the Commission itself 
notes: 

Traditionally, questioning even before charge has been regarded as of doubtful legality. It was only 


shortly before the enactment of PACE that the House of Lords finally gave clear approval to detention 
for questioning before charge.” 


Yet the Commission puts forward this recommendation in an almost casual, 
matter-of-fact manner, claiming that few people ‘would nowadays regard the role 
of the police as being confined to arrest and questioning leading to charge.’ 
More significantly, it notes that its proposal would serve to legitimate a common 
police illegality, by removing (‘at least to some extent’) the temptation ‘to prolong 
questioning beyond the point at which there is sufficient evidence to charge.’>! Of 
course, the new power would be subject to ‘the usual caution’ (soon to be outdated 
with the removal of the right to silence) being repeated and to the person charged 
having the right to consult a legal adviser. But nothing in the report indicates that 
the Commission gave any consideration to the capacity of the legal profession to 
meet this new demand, although there was considerable evidence available to it on 
the present inadequacies of solicitors and their staff in providing legal advice even 
just for pre-charge interrogations. Nor was this the only ‘consequential effect’ of 
the extension of questioning to after charge that appears to have been ignored. For 
example, there is no mention of the implications for custody time limits under 
PACE (under the proposal a suspect might be held and questioned for several days 
over a weekend) or, more crucially, for the increased risk of false confessions 
which research and the miscarriages of justice have clearly shown would result 
from such prolonged questioning in custody. 

A further proposal which the Commission put forward as a ‘safeguard for 
suspects’ is to regularise the currently dubious police practice of conducting 
interviews with suspects outside police stations (leading to ‘scenic route’ 
confessions). This would be done by extending the PACE codes of practice and 
possibly tape-recording to cover them.* In fact, the Commission was urged by a 
number of those giving evidence to adopt a different tack, of making statements 
taken outside the police station and in the absence of such normal safeguards as 
tape-recording and access to legal advice inadmissible as evidence in court. 
However, as we have seen, the Commission specifically rejected this suggestion 
on the grounds that ‘spontaneous remarks uttered on arrest are often the most 
truthful’ and for fear of ‘losing’ confessions. It also refused to adopt other legal 
restrictions on the admissibility of confession evidence, in particular any form of 
corroboration requirement, choosing instead to rely on the most minimal 
protection of a judicial warning to juries on the dangers of convicting on 
confession evidence alone.*? Moreover, in a separate section of the report, the 
Commission recommends that the prosecution should no longer be required to 
disclose to the defence information about a police officer involved in the case who 


48 ibid pp 16-17. 

49 ibid p 17, in which the RCCJ refer to Mohammed-Holgate v Duke [1984] AC 437. 

50 ibid. 

51 ibid. 

52 ibid pp 26—28. 

53 ibid pp 59—68. The Commission failed to consider, despite its proposal that a defendant’s right to 
elect jury trial in an ‘either way’ case be abolished, how such a warning could be made effective in 
magistrates’ courts. 
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has previously been disbelieved by a jury or of disciplinary proceedings against 
such an officer that are not considered ‘relevant.’ It is a mark of just how timid 
the Commission were in respect to this whole area that, as Roger Leng has pointed 
out,” it would still be possible under these various proposals for a criminal 
conviction to be based on the allegation of a single police officer that the defendant 
made an informal and unrecorded confession, where the defendant denies this and 
there is no other evidence to support it, and where neither the defence nor the jury 
are made aware that the police officer has been disbelieved in similar 
circumstances before. 


Eroding Rights 


One importance consequence of the Commission’s various proposals to extend 
police powers, especially in relation to interviewing outside police stations, and 
generally to assist them in ‘obtaining additional evidence,’ will be to marginalise 
the effect of the existing protections for suspects’ rights inside police stations. As 
we have seen, the Commission rejects the notion of altering rules on the 
inadmissibility of evidence so as to provide a disincentive to police malpractice, 
choosing instead to rely on better internal police supervision and more effective 
police disciplinary arrangements to stop abuse.** Nor does the Commission 
recommend any major changes to the PACE custody codes, for example, to limit 
the overall time for which a suspect can be held and questioned (let alone revising 
them to take account of the proposed extension of questioning beyond charge). 
Potentially the most significant ‘safeguard’ for suspects is the right of access to 
free legal advice while in police custody. As noted, the Commission had available 
to it a very substantial body of evidence showing that, as well as difficulties in the 
police obstructing such access through the use of various ‘ploys,’*’ there are very 
substantial problems in terms of the quality of police station advice provided by the 
solicitors’ profession. In particular, the work is frequently delegated to unqualified 
and often inexperienced and poorly-trained staff within solicitors’ firms, and all 
types of defence adviser, including solicitors, tend to adopt a passive, non- 
interventionist role in police interviews.*® More generally, the evidence indicated 
that police station advice work places a considerable strain on the organisational 








54 RCCJ, p 97. 

55 Roger Leng, ‘A Recipe for Miscarriage: The Royal Commission and Informal Interviews,’ paper 
delivered to the University of Warwick Legal Research Institute Conference, Criminal Justice in 
Crisis, 18 September 1993. 

56 It is interesting to observe that there was no apparent dissent within the Commission on this approach, 
despite the view expressed by Professor Zander, in relation to the Court of Appeal’s powers to quash 
convictions (see p 83 above), that disciplinary proceedings against police or prosecution ‘wrongdoers’ 
are an ineffective safeguard and also ‘irrelevant to the point of principle’ of upholding the integrity of 
the process by which the police and prosecution operate. 

57 See in particular A. Sanders et al, Advice and Assistance at Police Stations and the 24-hour Duty 
Solicitor Scheme (London: Lord Chancellor’s Department, 1989), 

58 This subject was covered by two of the Commission’s research studies: John Baldwin, The Role of 
Legal Representatives at the Police Station (London: HMSO, 1993), and Michael McConville and 
Jacqueline Hodgson, Custodial Legal Advice and the Right to Silence (London: HMSO, 1993). The 
Commission also had referred to it by the Court of Appeal (see Report, p 62) the transcript of police 
interviews in the case of the Cardiff three, where the court criticised the solicitor for ‘being gravely at 
fault for sitting passively through this travesty of [a police] interview’ during which his client denied 
involvement in a murder over 300 times before confessing after lengthy and oppressive police 
questioning (see R v Miller, Paris and Abdullahi, Court of Appeal, official transcript, 16 December 
1992; see also The Times, 24 December 1992). 
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resources of many private solicitors’ firms, not least because of what is widely 
regarded in the profession as inadequate rates of payment under legal aid for all 
forms of defence work.” Yet the Commission’s approach to these problems was 
primarily to bring them ‘to the attention of the Law Society and of the Legal Aid 
Board’ and to look to these bodies ‘to take the necessary action.” More 
specifically, it recommended that Law Society guidelines on ‘good practice’ in 
advising suspects at police stations, in existence since 1985, should be made better 
known; that ‘own’ solicitors and their representatives should be subject to the same 
(fairly minimal) standards of selection and accreditation as ‘duty’ solicitors in 
order to continue to receive legal aid payments for police station advice work; and 
that ‘in the longer term, the training, education, supervision, and monitoring of all 
legal advisers who operate at police stations be thoroughly reviewed. ’®! 

The adequacy of these recommendations in protecting the rights of suspects in 
police stations can perhaps be judged by reference to two other parts of its report. 
First, in its consideration of a possible requirement that confessions only be 
admissible as evidence if made in the presence of a solicitor, the Commission 
states that: 

regrettably, the quality of work done by solicitors and their representatives in police stations is far from 

satisfactory. There is therefore no basis for believing that the presence of a legal adviser would 


necessarily ensure that the interview was conducted fairly or that the suspect would be relieved of his or 
her anxiety.@ 


Even more telling is the criticism made by Professor Zander, in a further 
dissenting note, of the Commission’s majority proposal to introduce Pre-Trial 
Reviews (PTRs) and what he regards as the improbability that the legal profession 
would comply with fairly basic requirements of completing forms and adhering to 
time limits. He goes on to note that: 

My fellow Commissioners . . . believe that the problem can be solved by a mixture of ‘sticks,’ in the 


form of wasted costs orders and the like, and ‘carrots’ in the form of attractive remuneration. I regard 
this belief as unrealistic.” 


Among the reasons he states for this scepticism are that ‘it is not credible that 
severe sanctions would be imposed on sufficient numbers of practitioners to make 
the threat of such sanctions an effective deterrent’; that ‘professional bodies would 
be unlikely to .. . impose significant penalties for minor procedural failings’; and 
that one could not ‘realistically have faith in the Lord Chancellor’s Department 
(LCD) paying so well for this work that the “carrot” of sufficient remuneration 
would ensure compliance.’ If such doubts could be expressed about the 
feasibility of using professional sanctions and obtaining better remuneration under 
legal aid in order just to improve the professions’ form-filling and adherence to 
procedural time limits, how much more ‘unrealistic’ was it for the Commission 
(including Professor Zander) to rely on these same mechanisms to resolve the 
more intractable problem of poor quality legal advice in police stations? 

In the same note of dissent, Professor Zander acknowledges research evidence 
that: $ 


59 See RCCJ, pp 38—39. 

60 ibid p38. 

61 ibid. Also, on problems with quality of ‘duty’ solicitors and their selection, see Sanders et al, op cit 
n 58. 
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64 ibid pp 226—227. 
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One of the most serious defects in the existing system is inadequate preparation of routine cases by 
defence lawyers. Among the many reasons for this is that the work in most solicitors’ firms is done by 
clerks, with insufficient guidance from solicitors in their own firms and, too often, no guidance from a 
barrister. 


However, the problem of poor quality defence work, other than in respect of direct 
preparation for and representation at Crown Court trials, is largely overlooked in 
the rest of the report, despite the fact that the Commission intends many more 
cases to be ‘made routine’ by being restricted to magistrates’ courts or otherwise 
disposed of through guilty pleas. Indeed, the majority of the Commission come 
close to endorsing the types of defence practices described by Professor Zander in 
explaining how they anticipate that a new requirement for defence disclosure 
would work in practice: 

In most cases disclosure by the defence should be a matter capable of being handled by the defendant’s 

solicitor . . . Standard forms could be drawn up to cover the most common offences, with the solicitor 

having to tick one or more of a list of possibilities, such as ‘accident,’ ‘self-defence,’ ‘consent,’ ‘no 


dishonest intent,’ ‘no appropriation,’ ‘abandoned goods,’ ‘claim of right,’ ‘mistaken identification,’ and 
so on.® 


It is only ‘complex cases’ that ‘may require the assistance of counsel in formulating 
the defence.’®’ Otherwise, the disclosure of the defence, which will in turn restrict 
both the further material to be made available by the prosecution and the scope of 
the defence case at trial, is portrayed by the Commission as just one more 
bureaucratic step in the processing of cases. Moreover, it is one which, given what 
was known to the Commission about the extent of delegation within defence 
solicitors’ firms, could have been anticipated would be routinely carried out by 
unadmitted staff. 

Of course, the Commission’s recommendations on the abolition of defendants’ 
right to elect jury trial in ‘either way’ cases and on the introduction of more open 
sentence discounting/canvassing would directly compromise accused persons’ 
rights and interests. In the latter respect, the Commission openly accepts that ‘to 
face defendants with a choice between what they might get on an immediate plea of 
guilty and what they might get if found guilty by jury does amount to unacceptable 
pressure’® and also runs the risk of inducing more innocent persons to plead 
guilty.© It then immediately proposes that just such a system be established, with 
a standardised set of graduated discounts on sentence depending on the stage when 
a guilty plea is entered and an opportunity for the defence lawyer to approach the 
judge at any stage to obtain an answer to the question, ‘what would be the 
maximum sentence if my client were to plead guilty at this stage?’ That the 
Commission should fall into such an open contradiction with itself in the space of 
two paragraphs in the report is a reflection of the extent to which it surrendered 
itself to expediency, failing to relate this proposal in any coherent way to 
established principles of sentencing or, so far as the innocents who might be 
induced to plead guilty are concerned, to considerations of justice. 


65 The research cited is our book with Jacqueline Hodgson and Anita Pavlovic, Standing Accused: The 
Organisation and Practices of Criminal Defence Lawyers in Britain (Oxford: Clarendon Press, 
forthcoming). 
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The recommendation to abolish election for jury trial has been so widely 
condemned since publication of the report (it appears to have been endorsed only 
by the Director of Public Prosecutions, Barbara Mills QC, who was primarily 
responsible for putting it to the Commission in the first place) as to call into 
~ question the adequacy of the Commission’s consultations among ‘practitioners and 
other experts,’ let alone more generally. The weaknesses in the Commission’s 
reasoning and its misinterpretation of empirical research in advancing this 
proposal have already been discussed at length elsewhere.” More worrying, 
however, is the ill-informed and prejudiced rationale put forward subsequently by 
a senior member of the Commission who has asserted that it is common knowledge 
that the vast majority of defendants who elect for jury trial and subsequently plead 
guilty do so in order to maximise the amount of their sentence served as remand 
prisoners. Suffice it to say that this statement is contradicted by the Commission’s 
own report,” by Home Office research cited by the Commission,” and by the 
simple statistical fact that it is only one-in-five defendants who are committed for 
trial in Crown Court in any circumstances (and not just those who elect this option) 
who are held in custody. 

The one major recommendation by the Commission that has met with virtually 
universal approval is the proposal to establish a Criminal Case Review Authority, 
to take over from the Home Office the function of investigating and reviewing 
potential miscarriages of justice and referring them back to the Court of Appeal.” 
This is not to say that the proposal is entirely unproblematic, as the Commission 
has left unanswered many key questions about how well the new authority would 
be funded and staffed and its criteria for selecting cases for review. More 
generally, there is a danger that such a body will lead to a ‘depoliticisation’ of 
miscarriages of justice, removing them from the ambit of family and community 
campaigning and dedicated legal and investigative work on the part of lawyers, the 
press and pressure groups which has been so vital to exposing cases of injustice in 
the past. 


Conclusion 


Our overall assessment of the Runciman Commission report is that it will lead to a 
‘normalisation’ of miscarriages of justice, transferring them out of the open arena 
of the jury trial and reintegrating them into the criminal justice system’s routine 
processing of suspects and defendants toward conviction at magistrates’ courts and 
otherwise in guilty pleas. Under the Commission’s proposals, the system’s overall 
presumption of guilt will be reinforced in various ways: by greater powers for the 
police to obtain evidence from suspects, formally and informally and in and 
outside police stations; by accused persons continuing to suffer from poor quality 
legal defence work, not just in police stations but throughout the criminal court 
process; by the greater inducement and ‘unacceptable pressure’ that a system of 
open sentence discounting and canvassing will entail; by new requirements for 
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Exemplary Damages After Camelford 
Gregory S. Pipe* 


As a general rule, in tort damages are compensatory! and are directed at the 
plaintiff taking no account of the defendant’s fault,? means, or profit? from the 
tort. They are concerned only with the plaintiffs loss. In some circumstances, 
however, the plaintiff may be awarded exemplary damages whose function is to 
‘punish and deter.’ The exemplary element is not directed at the plaintiff; rather, 
it is directed against the defendant. His motive,’ means® and the extent of his 
fault’ may be considered in deciding the extent of his punishment; but his actual 
gain will not be relevant to the quantum.’ Exemplary damages may be seen as 
designed to deter the defendant and others from similar conduct in the future, and 
to exact retribution from him for his wrong, almost irrespective of the plaintiff's 
loss. 

This note considers the decision of the Court of Appeal in AB v South West 
Water Services,’ in which the Court adopted a restrictive approach to the award 
of exemplary damages. It will be argued that the Court’s approach failed to 
appreciate the potential utility of exemplary damages and that it has resulted in a 
regrettable ossification of the common law. 


Exemplary Damages: Historical Development 


The earliest cases in which the courts made it clear that exemplary damages were 
being awarded were those which arose from the repressive activities of Grenville’s 
government in attempting to suppress Wilkes’ publication of the North Briton. 
Thus, in Huckle v Money,’© exemplary damages were awarded for false 
imprisonment, and in Wilkes v Wood"! such an award was made for trespass to 
land. 


*Lecturer in Law, University of Leeds. 


.1 See Lord Blackburn’s classic exposition of the principle in Livingstone v Rawyards Coal Co (1880) 5 
App Cas 25, at 39. 
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Rookes v Barnard [1964] AC 1129, at 1221 per Lord Devlin. 
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Although the reported law developed slowly, it appears that there was support 
for the view that exemplary damages were available in appropriate circumstances 
for most wrongs. In Wilkes v Wood? itself, Pratt LCJ generalised: ‘Damages are 
designed not solely as a satisfaction to the injured person but likewise as a 
punishment for the guilty.’ Fifty years later, in Merest v Harvey, Gibbs CJ 
appeared to recognise the importance of the general applicability of exemplary 
damages: 

[I]n a case where a man disregards every principle which actuates the conduct of a gentleman, what is to 

restrain him except large damages. [Are we] to lay it down that the jury are not justified in giving more 


than the absolute pecuniary damage that the plaintiff may sustain . .. Would that be compensation? I 
cannot say it would.” 


By 1963 the remedy had been held available in numerous other nominate torts: 
seduction of a child,!5 assault,!® trespass to goods,'? breach of copyright,'® 
slander,’ libel?° and private nuisance.”! 

The general applicability view was thrown into doubt, however, in the twentieth 
century when the courts refused to allow exemplary damages in the now defunct 
tort of adultery,”” and for breach of contract.”? The difficulty was exacerbated in 
1964 by the decision of the House of Lords, delivered in the single judgment of 
Lord Devlin, in Rookes v Barnard.** 

Lord Devlin identified three types of situation in which an award of exemplary 
damages would be appropriate: two common law; one statutory.” The first 
common law category was stated to be ‘oppressive, arbitrary or unconstitutional 
action by the servants of government.’*° The second covered cases ‘in which the 
defendant’s conduct has been calculated by him to make a profit for himself which 
may well exceed the compensation payable by him to the plaintiff.’?’ The 
statutory category was created as a residuary cover-all: ‘To these two categories 
which are established as part of the common law there must of course be added any 
category in which exemplary damages are expressly authorised by statute.’?® 

It was clear that the House regarded the continued existence of exemplary 
damages as anomalous,” but considered that the remedy was so well established 
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16 Eliot v Allen (1845) 1 CB 18; Lavender v Betts [1942] 2 All ER 72; Loudon v Ryder [1953] 2 QB 202. 
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18 Williams v Settle [1960] 1 WLR 1072, but see doubts on this in Cassell v Broome, op cit at 1080. 
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20 Rook v Fairrie [1941] 1 KB 507. 
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24 [1964] AC 1129. 
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that it could not be excised by judicial legislation.*°° What was not clear was 
exactly what, if any, change in the availability of exemplary damages to any 
particular nominate tort the judgment in Rookes v Barnard had made. Two 
interpretations were possible. The decision could be a rationalisation of the law 
having the effect of allowing an award of exemplary damages for any tort where 
one or more of Lord Devlin’s three criteria were satisfied. Alternatively, it could 
be restrictive so that the award would be possible only if a tort had been committed 
for which there was pre-1964 authority for the remedy and, even then, only if one 
or more of the criteria were satisfied. In subsequent cases there was no consensus 
on the impact of Rookes v Barnard. Some judges, notably Widgery LJ in Mafo v 
Adams,*' and courts? proceeded on the basis that the decision had broadened the 
applicability of the remedy; others took the opposite view. Crucially, in Cassell v 
Broome,** the only case in which the House of Lords has taken the opportunity to 
examine the doctrine of exemplary damages since Rookes v Barnard, a majority 
took the view that Lord Devlin’s judgment had restricted the application of the 
award.** Whilst their Lordships’ views on this point were obiter, they were of 
sufficient import to create enough of a balance with the cases supporting a broad 
view for Peter Pain J, in Archer v Brown,” to remark ‘the door, on the 
authorities, is open’ for a judge, in appropriate circumstances, to be faced with a 
choice of ‘whether to plunge through it.’*” In Munro v Ministry of Defence,’ the 
court declined to do so in relation to the tort of negligence and, in Catnic 
Components v Hill & Smith,” Falconer J refused the award for infringement of 
patent in the absence of pre-1964 authority. 


Camelford 


The lack of consensus arising from Rookes v Barnard was addressed directly at . 
both first instance and in the Court of Appeal in the recent case of AB v South West 
Water Services.* The litigation arose from the defendant water authority’s release 
of 20 tonnes of aluminium sulphate into the water supply at Camelford, Cornwall 
in 1988. The plaintiffs were 182 of the defendant’s customers who brought actions 
for, inter alia, nuisance, negligence and breach of statutory duty. They claimed 
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of offences in respect of which [exemplary damages] may be granted has been drastically increased, 
and I see no reason since Rookes v Barnard ... why, when considering a claim for examplary 
damages, one should regard the nature of the tort as excluding the claim.’ 
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(1984) 134 NLJ 163, procuring a breach of contract, obiter; Guppys (Bridport) v Brookling (1984) 134 
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compensation for personal injury and, in addition, exemplary and aggravated 
damages on the basis of the defendant’s conduct in not informing them of the 
contamination. 

The defendant applied pursuant to RSC Ord 18, r 19 to strike out the claim for 
aggravated and exemplary damages. At first instance,*! Wright J refused. He 
considered that the plaintiffs had an arguable case for exemplary and/or aggravated 
damages for nuisance, although he did not appear to rate its chances highly. The 
defendant appealed successfully to the Court of Appeal. 

Stuart-Smith LJ, with whom Simon Brown LJ agreed, and Sir Thomas Bingham 
MR delivered judgments deciding that the correct interpretation of Lord Devlin’s 
approach in Rookes v Barnard, given the strong House of Lords dicta in Cassell v 
Broome, was that a ‘cause of action test’*? had been created which restricted the 
availability of exemplary damages to those torts for which there was pre-1964 
authority for such an award. The Master of the Rolls considered that the majority 
of the House in that case ‘regarded an award of exemplary damages as permissible 
only where (a) a case fell within one or other of Lord Devlin’s categories, and (b) 
was founded on a tort for which exemplary damages had been awarded before 
Rookes v Barnard’™, and that ‘[this] is the basis upon which the Court of Appeal 
should, until corrected, proceed.’ Stuart-Smith LJ concurred. He considered 
that there was no authority binding upon him which was inconsistent with the view 
of the majority in Cassell v Broome and, hence, ‘before an award of exemplary 
damages can be made ... the tort must be one in respect of which such an award 
could be made prior to 1964.’4 

On the basis of this approach, the judges agreed that the application to strike out 
should succeed because there was no pre-1964 authority for such an award in any 
of the torts on which the plaintiffs founded their claims. There was no authority for 
exemplary damages in negligence.“ Even if, and this was doubtful,** exemplary 
damages had been awarded for nuisance prior to 1964,” the award was made for 
private nuisance and not public nuisance. The claim here was for public 
nuisance and, therefore, fell foul of the cause of action test.5! The remedy could 
not be available for breach of statutory duty because the relevant duties could only 
be found in the Water Act 1945, for which no award prior to 1964 had been made, 
and in the Consumer Protection Act 1987 for which there could, ex hypothesi, 
have been no award prior to 1964.” This line of argument is interesting in that it 
presupposes not that breach of statutory duty is an independent tort, but that each 
statutory duty which can on general principles be tortiously breached gives rise to a 
sui generis tort. 

Not only did the claims fail to satisfy the cause of action test, they did not fall 
within any of Lord Devlin’s categories.°> Significantly, neither of their Lordships 
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thought that the fact that at the time of the tort the defendant was a nationalised 
industry per se brought it within category one. It was conceivable that 
governmental functions could be delegated or entrusted to a nationalised industry if 
it were granted appropriate powers, eg entry and search, so as to bring the industry 
within the category; but where, as here, the nationalised industry was a purely 
commercial operation, category one had no application. The claims were 
thought not to fall into the second category because there was simply no evidence 
to show the necessary profit over liability-loss calculation. If a category two claim 
was made, it was necessary for the plaintiff ‘to have enough material to plead a 
plausible (even if incomplete) case. It [was] not permissible to plead a bare 
assertion in the hope that material to support it [would] turn up on discovery.’ 

In addition, other factors supported the conclusion that no award of exemplary 
damages could be made. The multiplicity of plaintiffs was thought to make the 
determination of an exemplary sum difficult and prone to do injustice to the 
defendant.’ Further, the fact that the defendant had already been subjected to a 
criminal fine" made it unjust that exemplary damages be awarded, although, 
since the defendant’s counsel had conceded® that this was not an absolute bar to 
the award, this factor was given only cursory treatment.*! Sir Thomas Bingham 
MR thought that Lord Devlin ‘regarded conduct falling within his two categories 
as not falling within the criminal law. He would plainly have regarded it as even 
more anomalous in cases where the conduct in question already attracted the 
sanctions of the criminal law.’ 


Do Exemplary Damages Have a Part to Play in Civil Litigation? 


The real issue in AB v South West Water Services was the appropriateness of 
exemplary damages in the law of tort. The Court of Appeal was faced with a 
choice of whether to restrict what was seen as an anomaly or to affirm its general 
availability for use in appropriate cases. It chose the former strategy, interpreting 
Rookes v Barnard as a case which sought to limit the remedy; it was only the extent 
of the curtailment that was open to doubt.% 

There are several well rehearsed arguments which support this approach.* 
Exemplary damages are said to be indefensible because: in being directed against 
the defendant they breach the boundary between civil and criminal liability; in 
doing so they deprive the defendant of the protections which would be afforded to 
him by the criminal law; they give the plaintiff a windfall. The criticisms appear to 
be founded on three tenets. First, there is and ought to be a distinction between the 
roles of the criminal law and of the civil law: the former being directed at the 
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defendant’s fault for which it punishes, denounces and stigmatises him; the latter 
being concerned only with compensating the plaintiff. Second, if a defendant is 
potentially subject to defendent-directed measures, he ought to have the procedural 
protection of the criminal law, eg, high standard of proof, in serious cases the right 
to trial by jury, extensive legal aid and the benefit of an experienced sentencer. 
Third, the plaintiff should not be unjustly enriched. When subjected to a critical 
examination, however, these tenets appear to be largely without foundation. 


(i) The Respective Roles of Criminal and Civil Law 


The distinction between the role of civil law and criminal law is open to doubt. 
Both are fault based, both punish® the wrongdoer, and neither necessarily results 
in the wrongdoer’s stigmatisation. Criminal liability is based on fault as is liability 
in tort: we do-not have a no fault compensation system.® In both cases, then, the 
liability question is directed at the conduct of the defendant rather than exclusively 
at the victim’s loss. The result of criminal liability is that the defendant is 
punished. Equally, the usual result of liability in tort, even for compensatory 
damages, is that-in a real sense the tortfeasor is punished, albeit normally the 
extent of his punishment goes no further than the plaintiff's loss. The civil law of 
tort and the criminal law both, therefore, identify wrongs and punish defendants 
who commit them. 

In many cases a criminal wrong will also be a civil wrong, thus a criminal assault 
is also a tort. That, however, is not always so: eg, the tort of conversion may not 
involve any criminal offence in the absence of an appropriate mens rea, and 
criminal libel may not satisfy the requirements for civil law liability for 
defamation. The spheres of civil and criminal liability overlap, but do not precisely 
coincide, yet both systems have a penal role. It is not true to say that every crime is 
more culpable and deserving of punishment than every tort. The allocation of 
wrongs to exclusive civil law or criminal jurisdiction is, in some cases, difficult to 
justify rationally.’ Hence it is not correct to insist that.the penal approach of the 
civil law ought always to be limited to the mere identification of wrongs with the 
actual punishment, the award of damages, being directed only towards the 
plaintiff's loss. In cases of particularly culpable civil wrongs, the courts ought also 
to be able to direct damages, in addition, against the defendant. 

The penal culpability of the criminal law is more strongly developed than is that 
of the law of tort; objectives relevant to the type and extent of criminal punishment 
such as incapacitation, individual deterrence and, to a less clear degree, retribution 
are obviously directed against the defendant. Because of the culpability overlap of 
exclusively criminal and exclusively civil wrongs, there is no logic in denying civil 
law courts the power to make defendant-directed orders which, to be so classified, 
must take some of these objectives into account. This is precisely the role of 
exemplary damages. They represent the civil court’s only defendant-directed 
penal response. 

Viewed in this way, exemplary damages add little in principle to the penal role 
of tort, but do make it possible for the courts to perform their function adequately. 
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They simply act as a necessary supplement in those cases where an exclusively 
compensatory award would not adequately fulfil the penal function of tort liability. 
They represent the civil law’ court’s capability in terms of defendant-directed 
punishment. 

The argument that the roles of criminal law and civil law are demarcated by the 
fact ‘that only criminal law denounces and stigmatises conduct is misconceived: 
both denounce and either may result in stigmatisation. In making an order in 
response to a past wrong, both the criminal law and the law of tort signal 
disapproval of the conduct. This is intrinsic in the fault-based approach to liability. 
The denunciation can be effective in terms of deterrence or retribution if it 
stigmatises the defendant in the sense of making right-thinking people condemn his 
behaviour. 

Punishment for a criminal offence does not stigmatise the offender; nor does an 
award of exemplary damages. It is not the court’s order in either case-that has this 
effect; it is the finding of responsibility for a certain publicly perceived wrong, 
whether recognised as such by law or not, which results in vilification. Hence, in 
so far as the role of a court is to denounce unlawful conduct, and in so far as it does 
so by causing those who perpetrate that type of conduct to be stigmatised if their 
conduct is of a type that right-thinking people consider to be culpable, 
denunciation’s goal is achieved by a finding of liability or guilt and not by the 
imposition of a punishment. 

The conclusion must be that the theoretical separation of the roles of criminal 
and civil law is largely illusory. Both are penal, albeit in separate but overlapping 
spheres, and both therefore require the capability to make defendant-directed 
orders. Criminal or civil liability might stigmatise the defendant, but this is not the 
result of the legal response to the wrong, ie the sentence or the award of damages, 
nor of the law’s attempt at denunciation by classification of the wrong as criminal 
or tortious, but of the recognition that the defendant is responsible for a 
particularly culpable form of conduct in the particular circumstances. The law of 
tort and the criminal law are simply two separate areas of liability which overlap. 
They perform not entirely distinct penal roles. All that can be said is that the 
defendant-directed responses of the criminal law are more developed than are 
those of the civil law. 


(ii) Standards of Proof 


The second tenet is also open to question. Why should different forms of 
defendant-directed response to culpable conduct be subject to the same form of 
liability-determining procedure? What is sacrosanct about the criminal ‘beyond a 
reasonable doubt’ test if the punishment to be meted out, as is the case with 
exemplary damages, does not infringe the wrongdoer’s liberty? Why should the 
differing subject matters and forms of liability in the criminal and civil spheres not 
have different evidential requirements and legal aid eligibilities when the law’s 
responses to them are different? It simply does not follow that, merely because 
both criminal liability and civil liability can be penal, they ought to have the same 
procedures. Even the criticism of the inexperience of the sentencer in exemplary 
damages, only relevant in the very small number of civil actions which are heard 
before a jury, is now somewhat hollow given the modern interventionist approach 
of the Court of Appeal in reassessing quanta of damages. 
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The justification for a very high standard of proof in the sphere of criminal Jaw is 
that the consequences of a finding of criminal liability can be very severe for the 
defendant and that the probability of mistake ought, therefore, to be minimised. 
Two factors make criminal liability particularly serious: loss of liberty by the 
defendant, and damage to his employment prospects. 

Deprivation of personal liberty is something which cannot be adjudicated on 
lightly. The importance of liberty to the defendant, and to the rest of society who 
are all potential defendants, cannot be over-emphasised. This, then, is one factor 
which makes the cumbersome and difficult criminal procedure essential. 
Furthermore, the common contractual requirement” that an employee or 
potential employee disclose”! convictions to his employer/potential employer 
means that a non-regulatory criminal conviction may render an individual 
practically unemployable. When a defendant faces loss of liberty and long-term 
unemployment, he should be given extensive procedural protection, and this is the 
way of the criminal law. 

It follows, however, that where liberty is not at stake, and where employment 
prospects are not endangered, the justification for so rigorous a procedure is no 
longer present. The dangers associated with error are much less acute. Hence there 
is no warrant for the protection afforded by criminal procedure in tort claims, 
whether leading to exemplary damages or not. Indeed, it would seem to follow that 
there is no warrant for the existing criminal procedure in relation to certain types 
of regulatory offence for which the prescribed legal response is merely a fine.” 
The criticism of exemplary damages as involving defendant-directed punishment 
in the absence of criminal safeguards is without foundation. If there is any 
inconsistency in the procedural system, it is within the criminal rather than the 
civil sphere. 


(iii) Unjust Enrichment 


The final tenet, that the plaintiff ought not to be unjustly enriched — that he ought 
not to receive a windfall in the form of exemplary damages, rests on the premise 
that in receiving the exemplary damages he is unjustly enriched. Clearly he is 
‘enriched,’ but it is at least arguable that the ‘unjust’ element is not present. 

It is trite learning that, in the law of restitution, the issue of whether an 
enrichment is unjust or not is no more the subject of broad principles of palm tree 
justice than is the equitability, in the case of a breach of contract, of the award of 
specific performance.” In order to say that an enrichment is unjust, in the sense 
that the law recognises as relevant, one must advert to authority. The concept of 
unjust enrichment is no more than an ex post facto rationalisation of a number of 
decisions which allows those cases to be collected in books which have in their title 
the word restitution.“ In the absence of authority, to criticise the award of 





70 There is no general duty uberrima fides, but an express requirement of disclosure is not uncommon, eg 
Property Guards Ltd v Taylor and Kershaw [1982] IRLR 175. 

71 The obligation to disclose is limited to offences which are not ‘spent offences’: s 4(2),(3) of the 
Rehabilitation of Offenders Act 1974. 

72 One possible justification, however, may be that previous criminal convictions might have relevance to 
a sentencer’s view of the seriousness of a subsequent offence (cf s 29 of the Criminal Justice Act 
1991), and may thus have a bearing on the sentence. Hence criminal convictions which result only in 
fines may be relevant to the offender’s potential liberty. 

73 See eg Lord Browne-Wilkinson in Woolwich Building Society v IRC (No 2) [1992] 3 All ER 737, at 
780—781. 

74 See Birks, An Introduction to the Law of Restitution (Oxford: Clarendon Press, 1985), Introduction. 
Contrast Beatson, The Use and Abuse of Unjust Enrichment (Oxford: Clarendon Press, 1991) Ch 2. 
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exemplary damages as offending against the principle of unjust enrichment, as it is 
normally understood, is not to criticise its appropriateness in law.” 

Even if one takes a broad view of the meaning of unjust, beyond the context of 
case law, it is still arguable that there is no injustice. The defendant ought to be 
punished. The plaintiff has taken the risk of litigating to ensure that the defendant 
is punished. Someone must receive the payment. Is not the plaintiff who has risked 
his own resources a more deserving recipient than any other? The unjust 
enrichment criticism of exemplary damages expressed in ‘the metaphor of the 
plaintiff receiving a windfall is without justification. In terms of the metaphor 
itself, there is no windfall: the plaintiff had to shake the tree to obtain the fruit of 
justice; and, in so doing, he risked a large branch landing on his head rather than 
an apple. 

The criticisms of the existence of exemplary damages are unconvincing. There 
is no reason why the award should not, in principle, be available. On the contrary 
it has, potentially, great utility. A major problem with the criminal law is that in 
many cases of extremely culpable conduct it has no response, either because the 
law has not developed sufficiently to recognise the conduct as criminal, or because 
there is insufficient evidence to establish a recognised criminal liability beyond a 
reasonable doubt. In some such cases the legal system would be seriously flawed if 
there were no penal mechanism beyond merely compensating the victim of the 
conduct in tort. The problem is exacerbated by restrictions on restitutionary claims 
for profits from common law wrongs. There is room for a defendant-directed civil 
law response. 


The Development of Exemplary Damages 


Given the procedural requirements” in claims for exemplary damages and that the 
only sanction is financial, this form of liability is particularly appropriate to 
corporate wrongdoers. The collapse of the criminal action in the litigation arising 
from the Herald of Free Enterprise disaster illustrates the defects of the criminal 
law in this area.” It is submitted that a penal approach, with a merely financial 
sanction, based on the relevant tort, eg negligence, with a civil burden of proof 
would have been preferable in the circumstances had it been possible.”* The 
recognition of such an action would surely be a useful development. Exemplary 
damages, if used appropriately, could allow the law to move on, free of the 
inappropriate procedural baggage of the criminal law, in this type of area. 

If exemplary damages were to develop in the way that they usefully could, 
several difficulties would need to be addressed. Problems in relation to multiple 
plaintiffs, the application of exemplary damages in negligence, and the survival of 





75 Surrey CC v Bredero Homes (1993) The Times, 16 April, is a good example of an unjust enrichment 
which the Court of Appeal sanctioned or, at least, declined to reverse. 

76 There is some doubt over exactly what the standard of proof is in a claim for exemplary damages. 
Prima facie the normal civil balance of probabilities test is appropriate, but it is clear that the civil 
standard varies to some extent depending upon the tort: in Halford v Brookes [1991] 1 WLR 428, the 
criminal standard was adopted in a civil action for murder (albeit in the special circumstances of that 
case). There is some support in Mafo v Adams, op cit at 556, for the criminal standard of proof to be 
adopted in claims for exemplary damages, but there is little other support for this approach, and it is 
submitted that it is incorrect in view of the origins of the remedy. 

77 Analysed (1990) 140 NLJ 1496. 

78 Such a system is operative in the United States. For an outstanding example in relation to product 
liability, see Grimshaw v Ford Motor Co (1981) 174 Cal Rptr 348. 
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the claim beyond the death of the victim which currently bedevil the situation, 
would need to be solved. 

The award of exemplary damages to multiple plaintiffs presents few real 
difficulties. The issue of appropriate distribution between contemporary claimants 
is not one of them. It must be remembered that exemplary damages are directed 
against the defendant. An appropriate sum must be set to punish him irrespective 
of concern for the equitable distribution of the penal sum to the plaintiffs who, ex 
hypothesi, will have been fully compensated by an ordinary award. Thus the 
amount of exemplary damages awarded to any one plaintiff is not a matter capable 
of causing injustice to a plaintiff since the recipient is, in every case, obtaining a 
bonus. If a global sum is determined, the norm may well be equal distribution,” 
but it need not be. A problem arises, however, when all the potential claims cannot 
be considered contemporaneously. The difficulty exists because what is deemed an 
appropriate sum to punish the defendant will be determined by reference to the 
total amount he must pay to compensate the victims.® An award in such 
circumstances would therefore be speculative and capable of causing injustice. In 
addition, it may exhaust the defendant’s resources and thus prevent subsequent 
compensation claims from other victims from being satisfied. In this type of 
situation the award would be inappropriate. 

The courts’ principled refusal to award exemplary damages for negligence rests 
on very weak foundations. It is based on a view that the tort of negligence involves 
inadvertent carelessness whereas, as is well known, negligence can include 
situations in which there is a deliberate and, arguably, cynical failure to exercise 
proper care.*’ In appropriate circumstances the latter type of negligence, 
especially in the corporate field, must be a strong candidate for punishment. The 
restriction is misconceived. 

The final problem is the lack of availability of the remedy to the victim’s 
estate.** There can be no justification, in a mechanism designed to deter injurious 
conduct, for a complete failure to do so if the result of the conduct is particularly 
serious. This is a clear candidate for statutory reform. 


Conclusion 


Given the potential utility of exemplary damages, it is disappointing that the Court 
of Appeal in AB v South West Water Services should have chosen to ossify their 
development. This case, it must be recalled, involved nothing more than an 
application to strike out a claim. It would not have followed from a refusal that the 
plaintiffs would have obtained exemplary damages at trial. As Wright J pointed 
out, success was very unlikely. This is clear from the points made in the Court of 
Appeal in relation to the defendant’s existing fine, and the multiplicity of plaintiffs. 
The case was seized upon by the Court of Appeal to freeze exemplary damages in 
the pre-1964 position. This is unfortunate, but not surprising given the proactive 
attitude of the senior judiciary towards a schism between the criminal and civil 
spheres. 

We are left with a list of nominate torts including trespass to land, assault, 








79 As in Riches v News Group Newspapers [1986] QB 256. 

80 Drane v Evangelou [1978] 1 WLR 455. 

81 Such as in Grimshaw v Ford Motor Co, see n 78 above. 

82 s 1(2)(a) of the Law Reform (Miscellaneous Provisions) Act 1934, as amended by s 4(2) of the 
Administration of Justice Act 1982. 
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defamation, false imprisonment, trespass to goods, breach of copyright® and 
private nuisance for which exemplary damages are available. It wouid seem that 
they will not now be available for negligence, sexual discrimination, racial 
discrimination,** deceit, procuring a breach of contract, secondary picketing, 
malicious prosecution® and conversion. The division between the two groups 
of nominate torts is logically unjustifiable. Why should exemplary damages be 
available for trespass to goods but not for their conversion; for libel but not for 
malicious prosecution; for abuse by the police of their power to arrest but not for 
refusing to return confiscated property or malicious process tort?§’ The latter 
inconsistency is notably bizarre given the origins of the doctrine as a means of 
deterring abuses of state power. 

The Court of Appeal has taken a decision with entirely arbitrary results. What is 
particularly disappointing is that the arguments against the plaintiffs’ succeeding 
were so clear cut. There was no need to think deeply about the validity of the 
remedy within the structure and development of the law. Had the issues been more 
marginal things may have been different. We must now wait, perhaps indefinitely, 
for the House of Lords or Parliament?’ to reopen the door which should never have 
been closed. 


Rv Brown: Consensual Harm and the Public Interest 
Marianne Giles* 


In the case of R v Brown and Others,' the House of Lords was asked to consider 
the relevance of consent to the offences of assault occasioning actual bodily harm 
and unlawful wounding.” It was undisputed that consent to the causing of such 
harm was sometimes relevant to liability.’ The main issue was whether consent 
to private sado-masochistic activities meant either that the activity was lawful in 
the first place or that there was a valid defence. 





83 In Secretary of State for the Home Department v Central Broadcasting (1993) The Times, 27 January, 
Aldous J gave obiter support to this view. 

84 The Employment Appeal Tribunal has already applied the Court of Appeal’s cause of action test to 
hold that exemplary damages are unavailable for racial discrimination: Deane v London Borough of 
Ealing (1993) EAT/33/91 unreported. 

85 There appear to be no pre-1964 cases of malicious prosecution which provide clear authority for the 
award of exemplary damages. Damages were, however, frequently very high, eg Selby & Firman v 
Maclennan (1961) The Times, 9 May, and could be explained on an exemplary basis. 

86 The position in respect of conversion is less than clear because it is arguable that some pre-1964 cases 
involving goods may now best be explained as conversion. See eg Brewer v Dew (1843) 11 M&W 625. 

87 Discussed in Clayton and Tomlinson, Civil Actions Against the Police (London: Sweet & Maxwell, 
1992) pp 303— 306. 

88 Since this note was written the Law Commission has produced a working paper on exemplary damages 
which suggests extensive reforms. See Law Com WP 132 (1993). 


*Connecticut, USA. 


1 [1992] 2 All ER 552 (CA); [1993] 2 All ER 75 (HL). 

2 s20 of the Offences Against the Person Act 1861 provides: ‘Whosoever shall unlawfully and 
maliciously wound or inflict any grievous bodily harm upon any other person, either with or without 
any weapon or instrument, shall be guilty of [an offence], and being convicted thereof shall be liable to 
[imprisonment for not more than five years].” S 47 provides: “Whosoever shall be convicted upon an 
indictment of any assault occasioning actual bodily harm shall be liable . . . to [imprisonment for five 
years].’ 

3 For example, in cases of surgical operations. Lord Templeman lists examples — see [1993] 2 All ER 
75, 79. 


© The Modern Law Review Limited 1994 101 


The Modern Law Review [Vol. 57 
The Facts 


The appellants were members of a group of homosexuals who took part in sado- 
masochistic acts against each other on a number of occasions. No permanent 
injuries were caused and in each case the passive partner had participated 
willingly. The activities had been videoed and copies distributed to members of the 
group. They were charged under sections 47 and 20 of the Offences Against the 
Person Act and, following the trial judge’s ruling that consent was not a defence to 
these charges, the appellants pleaded guilty and then applied to the Court of Appeal 
on the basis that consent was relevant. The Court of Appeal dismissed their appeals 
and they then appealed to the House of Lords. The point of law of general public 
importance certified by the Court of Appeal was as follows: 

Where A wounds or assaults B occasioning him actual bodily harm in the course of a sadomasochistic 


encounter, does the prosecution have to prove lack of consent on the part of B before they can establish 
A’s guilt under section 20 and section 47 of the Offences Against the Person Act? 


The House of Lords by a 3:2 majority dismissed the appeal, holding that it was not 
necessary to prove lack of consent. 


The Prior Case Law 


The three cases discussed in detail by their Lordships and perceived to be the most 
directly relevant in interpreting the statute were R v Coney,* R v Donovan,° and 
Attorney General’s Reference (No 6 of 1980).° 

In Coney, the defendant was charged with common assault. He and others had 
been involved in a prize fight, and it was held that, the prize fight being illegal, the 
consent of the main participants was irrelevant to liability. With judgments given 
by eleven judges, it is difficult to extract a ratio decidendi, but the case is authority 
for the proposition that lack of consent is an element of common assault, and that 
ordinarily there is no liability for consensual touching. Much of the discussion is 
irrelevant to the present issue, concerning as it does the question of aiding and 
abetting. The reasons why a consensual touching might be unlawful vary from the 
unlawfulness of prize fighting, the dangerousness of the acts, protection of the 
public interest, to the consequent breach of the peace. Cave J classes those blows 
likely or intended to do corporal hurt as an assault, but goes on to say that a blow 
struck in sport would not be an assault because it would not be likely or intended to 
do corporal hurt — a statement which, in the context of modern sport, and 
particularly in the case of boxing, is misleading and unhelpful. Matthew J 
emphasises the dangerousness of the behaviour, concentrating on the potential 
physical harm again. The other judges take a rather wide view, concentrating on 
the public interest rather than the individual interests of the participants. 

Although there is clear agreement that the acts are unlawful despite the consents, 
there is no clear agreement why. If one were to adopt the approach of the first two 
judges and concentrate on potential physical harm, then the case becomes a much 
stronger authority than if one concentrates on breach of the peace or the public 
interest, where the public nature of the fight becomes much more crucial. The 
majority judges in Brown take the former approach as one of the strands of their 


4 (1882) 8 QBD 534. 
5 [1934] 2 KB 498. 
6 [1981] 2 All ER 1057, hereinafter referred to as Attorney General’s Reference. 
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judgment, differentiating as they do between acts causing mere trifling injury and 
those causing actual bodily harm. To draw such a conclusion from such a flimsy 
and uncertain basis is unacceptable, but explicabie in the light of interpretations of 
Coney on which they relied. 

The next relevant case is that of Donovan, felt to be particularly helpful because 
of the sexual element in the assault, but again not a case directly on the point as it 
does not involve charges under sections 47 or 20 of the 1861 Act. In Donovan, the 
appellant was convicted of indecent assault and common assault, for both of which 
lack of consent is a required element. He had used a cane to beat a girl of 
seventeen, with her consent, for the purposes or sexual excitement. He appealed 
on the basis of a misdirection on the question of consent. The judgment of the court 
was read by Swift J. He states that the summing up at trial was defective in two 
respects. The prosecution’s burden of proof in proving absence of consent was not 
made clear, and should have been. Additionally, the direction that the question of 
consent was a matter of fact and that the defendant’s belief in consent was 
irrelevant, was misleading, because it did not make it clear that if a reasonable 
person thought on balance that there was evidenc= of consent, this was inconsistent 
with the prosecution discharging their burden of proof. For these reasons, the 
jury’s verdict was unsafe and the appeal allowed. This approach makes it clear that 
the question of consent or lack of consent is part of the elements of the offence and 
must be proven beyond all reasonable doubt like all other elements. It does not 
treat consent as a defence. Unfortunately, the judgment goes beyond these points 
directly relevant, and it is the more general discussion which is used as a basis for 
later authority. In discussing Coney, the court made the following general 
statement in relation to consent: 

where the act charged is in itself unlawful, it can never be necessary to prove absence of consent on the 

part of the person wronged in order to obtain the conviction of the wrongdoer. There are, however, 


many acts in themselves harmless and lawful which become unlawful only if they are done without the 
consent of the person affected.’ 


In itself this is not particularly helpful; it is merely another way of emphasising that 
the issue of unlawfulness may sometimes but not always be tied to the lack of 
consent. It emphasises the approach that lack of consent is sometimes an element 
of the offence which needs to be proved. 

Another element said to constitute unlawfulnzss is the probable? consequence 
of actual bodily harm. This statement is obiter dizta, and a significant qualification 
of Sir James Fitzjames Stephen’s earlier proposition in his Digest requiring maim 
before consent is deemed irrelevant. Maim invclved threat to life or limb, and is 
therefore a considerably narrower proposition than the requirement of actual 
bodily harm. It is now substituted by a requirerrent of a ‘hurt or injury calculated 
to interfere with health or comfort ... [which :s] more than merely transient or 
trifling.’ 

As a result of obiter dicta in Donovan, thezefore, we have the basis of the 
majority approach in Brown. A general rule is supposed to exist which states that 
all causing of bodily harm is prima facie unlawfal, but that there are exceptions to 
this rule. This rule is a completely separate one from that which says that lack of 


(1882) 8 QBD 534, 539. 

It is not clear why the word probable is inserted here. The causing of actual bodily harm may be 
categorised separately as unlawful, but the violent threat of actual bodily harm which does not in fact 
materialise is common assault only. 

9 [1934] 2 KB 498, 509. 
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consent is an element of assault, and must be proved. The court in Donovan gives 
some examples of the exceptions to the general rule, whereby there may be a 
‘defence’ to the unlawful conduct. One such example is ‘manly diversions’ such as 
consensual wrestling, intended to give ‘strength, skill and activity.’ Another such 
example is given as rough horseplay where no intent to cause harm is present. The 
lack of anger or intent to harm seems to be the relevant characteristic here. 
Consent in itself will not be a sufficient factor to legitimate the action in these 
cases, in the way it is with common assault. It therefore becomes crucial to decide 
where the dividing line is between those cases where lack of consent is an element 
of the offence which must be proved, and those cases which are unlawful in 
themselves, whether consented to or not, unless they fall within one of the 
categories of exceptions. !° 

The next case to consider the issue was Attorney General’s Reference, a decision 
of the then Lord Chief Justice, Lord Lane, and a decision which obviously 
influenced his approach to the present case in the Court of Appeal.!! In that case 
the respondent had been involved in an argument with another person and they 
agreed to fight to settle their argument. The respondent caused the victim actual 
bodily harm. He was charged with an assault, but acquitted because of the victim’s 
consent. The Attorney General referred to the Appeal Court the question of 
whether, when two persons fought in a public place, it could be a defence to a 
charge of assault that the other party had consented. The Lord Chief Justice held 
that ordinarily there was no assault if the victim consented but that there were 
exceptions to that rule in the public interest. The burden was therefore on the 
prosecution to prove lack of consent as one of the elements of the offence. 

In terms of the exceptions to the general rule, he cites Coney as an example of 
the public interest cases, but in discussing Donovan and the point made there that 
the act will be unlawful if bodily harm is caused, he describes the reasoning as 
tautologous and pays it scant attention. In trying to evolve a more modern 
approach to public interest, he rejects dicta in older cases and finds that it is not in 
the public interest for people to harm each other for no good reason. This is the 
stage at which, without relying on any authority and disregarding obiter dicta 
comments which might have taken him in other directions, Lord Lane adds a 
further layer to the test of what is or is not unlawful. This approach is adopted by 
the majority in Brown. However, Lord Lane adds nothing helpful to the decision- 
making process. By adding to the concept of ‘public interest’ that of ‘good reason,’ 
he requires a court to in effect ask the same question twice, and at the same time he 
complicates the burden of proof issue and reverses the basic assumption from that 
of lawfulness to unlawfulness. In addition, his explanation of ‘good reason’ is 
vague in the extreme, consisting as it does only of examples of areas already 
established which he fails to evaluate or enlarge upon. 

As a result of this case, therefore, we have moved from a starting point in line 
with earlier authority that lack of consent is an element of assault unless the case 
falls within a category of recognised exceptions, to a situation where consensual 
assault causing harm is prima facie unlawful unless the behaviour falls within one 
of the categories legalising conduct. This case is, therefore, a crucial turning point 
in the approach to this issue. It is the basis on which Lord Lane again gives 


10 Those exceptions close in circumstance to Donovan were the only ones discussed in the case, although 
Swift J did note that there were others. Examples might be surgical operations, reasonable 
chastisement and prevention of crime. 

11 [1992] 2 All ER 552. 
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judgment in the Court of Appeal in Brown, and the confusion it causes is 
compounded by the majority judgments in the House of Lords. 


The Main Issue 


The basic issue which presents itself to the House of Lords, therefore, is the 
question of whether one looks to the public interest in order to legalise prima facie 
illegal behaviour (the paternalistic approach) or whether one uses public interest to 
criminalise potentially lawful behaviour (the civil libertarian approach). An added 
complication is that the choice of approach itselfis inextricably a policy issue, and 
a preference for one approach over the other is likely also to influence and be 
influenced by what one considers is in the public good or the public interest. This 
is exactly what happens in Brown. 

Their Lordships are prepared to confirm the basic starting point that assault 
requires lack of consent, normally. But what happens next? It is clear that there are 
cases where, even if consent is NOT given, nc assault takes place. Reasonable 
chastisement, emergency surgery! and self-defence are examples, and actual 
bodily harm or even worse might well occur in these cases. Lord Lane refers to 
these examples in Attorney General’s Reference, but in fact they undermine his 
approach rather than help it, as they are immediate exceptions to his general rule. 

In those cases where there IS full and free consent to harm, it is clear that under 
English law there can be liability, and the question for any court is where and, just 
as importantly, how to draw the line. However, a consistent and logical civil 
libertarian approach always requiring lack of coasent for liability could produce a 
different result, and even voluntary euthanasia, for example, could be held lawful. 
The requirement of full and free consent, proper=y proved, would then be of prime 
significance. 3 

It would be highly unlikely that the House of Lords would ever take it upon itself 
to follow this approach through to its logical conclusion, even though the 
flexibility of the full and free consent issue would allow them considerable 
discretion. Although their Lordships emphasise the role of Parliament rather than 
the judiciary in policy making, and in effect justify their approach partly on that 
basis, it is clear that public policy has a major effect on their Lordships’ reasoning 
and influences them either towards a paternalistic or a civil libertarian approach. 


The Majority Approach 


Lords Templeman, Jauncey and, to a lesser extent, Lowry start from the basic 
premise that the causing of actual or grievous bcdily harm, including wounding,“ 


12 The recent case of Re S [1992] 3 WLR 806, where an =mergency caesarean was carried out even 
though the mother was conscious and refused consent, indicated the complex policy issues involved. 

13 This is the approach taken in civil cases, particularly involving refusal of medical treatment, where the 
argument might rest on the patient’s ability to understand all the issues properly and make a proper 
decision. See eg re W [1992] 3 WLR 758 and re R [1991] All ER 177. This has been stretched to the 
limits, as in re S (see n 12) and in re T, where the mother’s influence on an adult daughter was held to 
be significant. 

14 The definition of wounding is established by a series of cases (see, for example, Moriaty v Brookes 
(1834) 6 C&P 684) and constitutes breaking the continuity of the whole skin. 
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is prima facie unlawful and therefore an offence. They state, however, a series of 
exceptions to that general rule, some of which are based on consent. The test is 
whether there is any ‘good reason’! to justify excepting the relevant criminal 
behaviour from liability. By considering the policy reasons for these exceptions, 
they discuss whether sado-masochistic acts fit within any of the exceptions or can 
be an exception themselves by analogy. 


The Cases 


Their discussion of the prior case law is dismissively brief. In looking at Coney 
they conclude from the judgment that it is the injury to the public in terms of 
breach of the peace which makes the conduct unlawful. Lord Lane’s arguments in 
Attorney General’s Reference concerning the importance of the public interest and 
his evaluation of that concept are accepted at face value. The obiter dicta 
statements in Donovan are treated as the relevant ones, because, according to Lord 
Jauncey for example, it is clear that actual bodily harm was caused in that case, 
even though it was not charged. Why this is any more relevant than the offences in 
Brown which were not charged is not clear. Nevertheless, it is from Donovan that 
Lord Jauncey extracts the principle that causing actual bodily harm is prima facie 
unlawful UNLESS there are good reasons otherwise, and he gives examples, 
quoting Swift J’s very wide definition of what constitutes an unlawful act (likely or 
intended to do bodily harm).'© Having drawn such general conclusions from 
marginal statements in the case, Lord Jauncey has in fact marginalised the issue of 
consent which ought to be central to the question of liability. Consent may or may 
not be a factor in those cases where there is good reason for decriminalising 
conduct, but it is neither necessary nor sufficient according to Lord Jauncey. 

Their Lordships find nothing in the statute referring to consent,” and foresee 
practical problems involved in differentiating the types of harm and problems 
directing juries on alternative verdicts if the line were drawn between actual bodily 
harm and grievous bodily harm. In conclusion, therefore, they find nothing 
binding in case or statute to limit their approach, and their approach to policy 
becomes the basis of the case. 


The Policy 


A recurring emphasis in the judgments is on the concept of violence.'® The 
unpredictability and dangerousness of the behaviour, in terms of what might 
happen, become crucial. Their Lordships are influenced both by what might have 
happened specifically in this case (although it did not) and what might happen more 
generally in future cases.'? This seems to take the theory of general deterrence 


on 


15 The words of Lord Lane in the Court of Appeal decision ([1992] 2 All ER 552). 

16 pp 88g—89b. 

17 They do not find the unlawfulness requirement significant in this respect. At least Lord Lane in the 
Court of Appeal pays it more attention — not surprisingly in view of his discussion in Gladstone 
Williams (1984) 78 Cr App R 276, concerning the elements of the offence. 

18 Again, Lord Mustill’s discussion of consent and violence indicates that the definition of this word is 
not clear, and no real discussion has ever taken place as to its meaning. Even the Law Commission in 
its Consultation Paper No 122 (Legislating the Criminal Code: Offences Against the Person and 
General Principles) makes general assumptions as to its meaning. Does an act which is consented to 
‘violate’? 

19 See pp 82—83. 
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beyond accepted bounds. It is clear that they are influenced not just by the 
possibility of serious harm or death, but also of HIV infection and AIDS. 

Equally influential to their reasoning are doubts as to the reality of the consent in 
this case. The youth of the participants, the use of drink and drugs to ‘obtain’ 
consent, and the perceived difficulty of anyone complaining to the police having 
taken part in such acts, combine to make them question the consents as ‘dubious’ 
or ‘worthless.’ This, however, misses the nature of the appeal, the point of law of 
which is based on the premise that consents were full and ‘free. It is not their 
Lordships’ role to re-try the facts. The concerns of the majority are clear policy 
reasons based on their personal attitudes to such behaviour, and again taking 
paternalism to extremes. 

Policy is crucial, but so is the approach to the question. ‘I am not prepared to 
invent a defence,’ Lord Templeman says.” Woul he, if he had taken the opposite 
approach, have been prepared to ‘invent’ a crime??! In balancing the right to 
privacy under Article 8 of the European Convention on Human Rights with 
protection of society by the existing law, their Lordships’ attitude is that society 
has a right to protect itself against a cult of violence, and such a right takes 
precedence over individuals’ freedom of action. 

The majority judges, therefore, concentrate on the prima facie unlawfulness of 
harm-causing, the failure of sado-masochistic acis to fit within or become one of 
the exceptions because of their inherent violenze, and the rejection for policy 
reasons of all ancillary arguments based on the Zuropean Convention on Human 
Rights or the irrelevance of the 1861 Act in an area of sexual activity where the 
Sexual Offences Acts could not be charged.” 


The Minority Approach 


The dissenters reach their decision by way of two different approaches. Lord 
Mustill is prepared to take a wide view of the 1851 statute, beyond looking at the 
purpose of the statute and the kind of behaviou- it was meant to deal with, and 
concluding that the kind of brutality, aggression and violence it is aimed at is far 
removed from the acts of the appellants. 

In the majority judgments the consent issue becomes ancillary. This is not the 
case for Lord Mustill. He is the first of their Lordships to look closely at the 
concept of consent. Although one might say that eny detailed discussion of consent 
is strictly unnecessary because of the agreed fac: of consent in these cases, it has 
already been noted that at least two of the majority judges appear to express doubts 
as to the authenticity of the consents in this particular case and even more generally 
in cases involving sado-masochistic acts. The cuestions of what does constitute 
full, free and informed consent, and what is being consented to, are thus of prime 
importance. The whole question, too, of how much importance we ascribe to such 
consents, in terms of whether they generally exculpate or only in limited 
circumstances, is an issue which cannot be properly decided without a full 
understanding of the concept of consent. Lord Mustill’s discussion of express and 
implied consents, and consenting to the risk of harm as opposed to the certainty of 








20 [1993] 2 All ER 75, 83. 

21 Something which their Lordships have been prepared to da, in one sense. See, for example, R [1991] 3 
WLR 767. For commentary, see Giles, ‘Judicial Law-making in the Criminal Courts: The Case of 
Marital Rape’ [1992] CLR 407. 

22 Because of the time limit. See Sexual Offences Act 1967, s 7. 
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harm, does highlight the complexity of the issue, even though it offers no final 
solution for him. He could have gone further and used full and free consent as the 
basis for drawing the line between lawful and unlawful behaviour, but he chose not 
to do so. 
Although common sense, according to Lord Mustill, dictates that there must 
come a point where the harm is so severe that consent is irrelevant,” there is no 
‘ decided case at a higher level from which he draws help. He notes, as Lord Lowry 
for example does not, the excessive complication of using public interest to annul 
the defence of consent because of the harm, and then using it again to ‘re-create’ it 
in some cases.** He does not at this stage overtly acknowledge this disagreement 
- concerning emphasis as the crux of the difference between the majority and 
minority, but he does go on to say: 
I cannot accept that the infliction of bodily harm, and especially the private infliction of it, is invariably 


criminal absent some special factor which decrees otherwise. I prefer to address each individual 
category of consensual violence in the light of the situation as a whole.” 


In ensuring a proper balance between the special interests of the individual and the 
general interests of the public at large, he emphasises what was only implicit 
earlier in his judgment — that the way the question is asked is crucial to the 
answer: 

I ask myself, not whether as a result of the decision in this appeal activities such as those of the 


appellants should cease to be criminal, but rather whether the 1861 Act. . . should in this new situation 
be interpreted so as to make it criminal.” 


This, he points out, in effect amounts to making a new crime.” The only possible 
public policy reasons which might argue in favour of doing this are the very same 
arguments used by the majority in their justification of, as they see it, refusing to 
‘de-criminalise’ the acts, namely the physical risks and corruption of the young. 
None of these in his opinion are weighty enough to justify criminalising otherwise 
lawful conduct. If Parliament thinks that they are, then it is Parliament’s role to 
legislate. Although, therefore, Lord Mustill does not follow through the civil 
liberties argument to its full conclusion, his approach is libertarian in its origins, 
and that very approach enables him to look at exactly the same factors as the 
majority judges and yet reach a different conclusion. 

Lord Slynn’s judgment is rather more traditional and narrower than that of Lord 
Mustill. He draws the line between grievious bodily harm on the one hand and 
lesser harms on the other. Because this case concerns actual bodily harm only, the 
consent is effective and, on his interpretation of the statute, there is no need to 
decide the privacy issue or to rule on the law of freedom of expression. The 
narrowness of his approach renders it less useful in providing a basis for drawing a 
general principle to be used in deciding which harms are lawfully caused and 
which not. 








23 This is a rather more difficult issue than Lord Mustill indicates. The ultimate harm, death, may not at 
present be legally consented to, although in practice the consensual causing of death by an omission to 
act, particularly by medical staff, is accepted. Even consensual euthanasia by a positive act is not 
morally reprehensible as a matter of ‘common sense’ to everyone, as reaction to the recent case 
involving Dr Nigel Cox’s conviction for attempted murder indicates. 

24 See p 113d—e. 

25 Atp 113e. 

26 Atp 116g (emphasis added). 

27 Seen 18. 
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Lord Lowry’s Approach 


The judgment of Lord Lowry is rather different in approach from either the other 
majority judgments or the minority, and it is this judgment which tips the balance 
in favour of the Crown. 

Lord Lowry’s analysis of the prior case law is much more thorough than that of 
the other majority judgments. He points out that in Donovan the defendant was not 
charged with causing actual bodily harm. However, it is this decision which is 
taken to overrule the judgment of Stephen J in Cozey which required maim (threat 
to life or limb) before consent became immaterial, and it is this decision on which 
Lord Lane bases his judgment in Attorney General’s Reference, which in turn is 
the basis for his decision in Brown in the Court of Appeal. 

Despite its weak basis, Lord Lowry relies on Attorney General’s Reference, as 
do Lords Templeman and Jauncey, but Lord Lowry’s approach, by the very fact of 
its more detailed case analysis, emphasises the various stages of the argument and 
highlights the point where the argument could go either way, in favour of either a 
rebuttable presumption of lawfulness or unlawfulness. Initially, he reaches a 
conclusion that an assault is prima facie lawful if consented to UNLESS there are 
public policy reasons for criminalising it. Although he refers only to assault and 
not to causing actual bodily harm, he is discussing, just as was Lord Lane, the 
section 47- offence in Attorney General’s Reference, which has assault as a 
constituent element. Unfortunately, he then follcws and compounds Lord Lane’s 
conclusion that the very fact of causing actual bodily harm is itself a public policy 
reason for criminalising the conduct UNLESS there is ‘good reason’ for not doing 
so — thus accepting the extra layer to the ‘rule and exceptions’ analysis suggested 
by Lord Lane. If Lord Lowry, instead of adopting an approach which he himself 
admits has no basis in prior case law, had taken the simpler and more logical 
approach that the act or even the ‘assault’?! is lawful because of the consent unless 
there are policy reasons otherwise, then the balance would have shifted and the 
case could easily have gone the other way. 

If he had treated these acts as prima facie lawful because fully and freely 
consented to and asked whether they should, for policy reasons, be criminalised 
because they are not conducive to the enjoyment of family life and the welfare of 
society, or because of the inherent dangerousness of the acts, then he may well 
have placed greater emphasis on the appellants’ counter-policy arguments 
concerning unwarranted interference with the private lives and activities of 
persons indulging in a lawful pursuit and doing no harm to anyone else,” and 
allowed his decision to swing the other way. 

Because he does adopt the extra layer — the assault is prima facie lawful because 
consented to, BUT there is a good reason for criminalising it (the actual bodily 
harm) UNLESS there is a good reason for ‘decrimninalising’ it again — the burden 
shifts. When considered in the context of looking for a good reason to DEcriminalise, 
the general policy arguments he considers important are now in favour of the status 
quo rather than any change. Given that sado-masochistic acts do not fit within any 
existing categories of exceptions, the decision becomes easy. Although his choice 
of approach is not so overtly influenced by his horror at the appellants’ acts and the 


28 Following through the logic of his point concerning the pr-ma facie lawfulness of the assault which is 
consented to, one could argue that the line between lawftd and unlawful behaviour should be drawn 
between s 47 and s 20, as the former requires an assault within the language of the Act, but the latter 
does not. 

29 See p 100c—f. 
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inherent dangers as was the case with the other majority judges, the general 
argument that Parliament is the means for effecting changes in social policy has 
become an argument for the respondent’s case and against the appellants. 


A General Principle? 


Do the majority judgments provide us with the basis for a general principle which 
can be drawn from them and applied to those problem areas involving the 
consensual causing of harm? The confusion concerning the concepts of public 
policy and ‘good reason,’ and the insistence on Parliament’s role rather than the 
judiciary as policy makers, indicate not. 

Logic seems missing in the overall line of reasoning. Given that the majority 
approach is that causing harm is prima facie unlawful, the arguments should 
concentrate on whether the particular behaviour was an exception to the 
unlawfulness rule, by looking at the possible ‘good reasons’ for decriminalising 
which might have applied to the fact situation in question. It is strange logic to 
concentrate on the reasons why the behaviour concerned is UNlawful, when that 
is, according to their Lordships, already established by the general rule. This is 
what the prior cases do, however, and so therefore do their Lordships in discussing 
them. This is confusing and undermines the majority reasoning, revealing it as 
unsound. No wonder they find the cases of little help. The more detailed the study 
of the prior case law, the more obvious the illogicality will be. It is therefore most 
evident in Lord Lowry’s speech, necessitating his change of approach midway 
through his judgment and the addition of a further layer of exceptions as discussed 
above. 


Conclusion 


We therefore have a variety of approaches leading to a bare majority in favour of 
the Crown, with both majority and minority having the same opinion in one sense; 
major policy changes are for Parliament not for the Courts. Depending on the 
starting point, this argument is used either to justify a decision not to decriminalise 
an already criminal act or a decision not to criminalise an already lawful act. 

The minority approach emphasises consent as an element which legitimises the 
harm-doing. The majority marginalise consent; it becomes one possible relevant 
element within policy reasons for creating exceptions to the rule that causing actual 
bodily harm is unlawful. The practicality of paternalism triumphs over the theory 
of individual freedom. 

What should the rule be? Should it be complete freedom to act consensually, a 
liability for all harms, minor or not, consensual or not, or some compromise? 
Modern society for the moment seems to demand a compromise. It is the nature of 
this compromise which has been asked of their Lordships and, by their failure to 
grasp the issue openly, they have produced no clear rule. They have necessitated a 
complicated and detailed consideration of policy arguments in each individual 
case, while at the same time denying their policy-making role. By so doing they 
have hidden their considerable influence on such policy decisions on a case-by- 
case basis, and failed to acknowledge freely or discuss openly the very obvious 
policy assumptions which underlie the decision-making process in such cases. This 
is judicial law-making at its worst and most confused — unchallengeable because 
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unacknowledged. Paternalism triumphs, and it is the paternalism of an unelected, 
unrepresentative group who use but fail to openly acknowledge that power. 


Liability for References: Spring v Guardian Assurance 
Thomas Allen* 


If A suffers economic harm as a result of a statement communicated by B to C, A 
might consider bringing an action against B in defamation. But can A bring an 
action in negligent misstatement against B? A generous reading of Donoghue v 
Stevenson suggests that A could do so, but recent cases on pure economic loss 
suggest that a modern court would be reluctant to allow an action in negligent 
misstatement. Recently, in Spring v Guardian Assurance,! the Court of Appeal 
continued the modern trend and unanimously decided that a referee does not owe a 
duty of care to the subject of the reference for economic harm resulting from 
inaccuracies in the reference. Unfortunately, the-juégment of the Court, delivered 
by Glidewell LJ, does not fully explore the relevant duty of care issues, especially 
those regarding policy and the public interest. 


The Facts, the Decision and the Issues 


The plaintiff had been a representative for Guardian Royal Exchange Assurance 
(GRE), an insurance company. GRE dismissed him when it discovered he was 
planning to join a competitor. The plaintiff then applied to become a representative 
of Scottish Amicable, another insurance company. Both Scottish Amicable and 
GRE were members of the Life Assurance and Unit Trust Regulatory Organisation 
(LAUTRO). Under LAUTRO’s Code of Conduc:, Scottish Amicable was required 
to request a reference from GRE before the plain-iff could be appointed. The Code 
of. Conduct also required GRE to provide the reference requested by Scottish 
Amicable. The reference stated that the plaintiff was ‘a man of little or no integrity 
and could not be regarded as honest.’ It also stated that he ignored the concept of 
‘best advice’ and sold policies which would bring him the highest commissions. As 
put by Judge Lever QC at trial, the reference was ‘so strikingly bad as to amount to 

. “the kiss of death” to his career in insurance.’? Upon receiving the 
reference, Scottish Amicable refused to appoint.the plaintiff, as did several other 
insurance companies to which he subsequently applied. There was some dispute 
over the accuracy of the reference, but Judge Lever found that the plaintiff had 
only been guilty of inexperience and incompetence, and not dishonesty or a lack of 
integrity. 

The plaintiff sued GRE, primarily to recover the earnings he claimed were lost 
as a result of the mistaken allegations of dishoresty and a lack of integrity. The 
action was framed in malicious falsehood, b-each of contract and negligent 


See 
*University of Newcastle upon Tyne. 
The author would like to thank Bruce Anderson for his valuable comments on earlier drafts. 


1 [1993] 2 All ER 273, [1993] IRLR 122. 
2 [1992] IRLR 173, 177. 
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misstatement.? The action in malicious falsehood failed because none of the 
defendant’s employees had acted maliciously. Both the Court of Appeal and the 
trial judge held that the test of malice is found in Horrocks v Lowe.* In Horrocks 
v Lowe, Lord Diplock stated that malice exists if the referee knew that the 
statements were false or was indifferent to their truth or falsity, or if the statements 
were made out of personal spite or some other improper motive. The action 
therefore failed on the facts, because Judge Lever found that the defendant’s 
employees honestly believed that the plaintiff was dishonest and that they did not 
make the accusations out of personal spite or any other improper motive. The 
action in contract also failed. The plaintiff claimed that his contract with the 
defendant included an implied term that GRE would provide a reference which was 
‘full, frank and truthful, and which was in any event prepared using reasonable 
care.’ However, both Judge Lever and the Court of Appeal held that such a term 
was not a necessary incident of any such contract and hence it could not be 
included as an implied term.’ 

The most controversial part of the case concerns the plaintiff’s claim in negligent 
misstatement. The crucial issue is whether a referee owes a duty of care to the 
subject of a reference. Prior to Spring v Guardian Assurance, the only English 
case directly on point, Lawton v BOC Transhield,* held that the referee does owe 
a duty of care to the subject of a reference. However, it has been suggested that 
Lawton v BOC Transhield was wrongly decided because it extends negligent 
misstatement into areas traditionally covered by defamation and malicious 
falsehood.’ The consequences are significant because a referee cannot be held 
liable in defamation or malicious falsehood merely for acting carelessly; he or she 
must have acted maliciously.!° Surprisingly, the overlap with defamation and 
malicious falsehood was not discussed in Lawton v BOC Transhield and so Spring 
v Guardian Assurance is the first case to deal explicitly with the issue.!' Glidewell 
LJ specifically disapproved of Lawton v BOC Transhield. He did not wish to 
extend negligent misstatement into areas covered by defamation and malicious 
falsehood and therefore held that a referee does not owe the subject of a reference a 
duty of care in preparing or giving a reference. He also stated that the subject of a 
statement can only sue its maker for financial loss if he or she can prove that the 
maker was actuated by malice.” 





w 


At trial, Judge Lever hinted that the plaintiff did not sue in defamation because legal aid would not 

have been available ([1992] IRLR 173, 177). 

[1975] AC 135. 

Lord Diplock, [1975] AC 135, 150—151. 

[1992] IRLR 173, 186. 

At trial, Judge Lever doubted that the plaintiff did have a contract of employment and that he could 

recover in contract for damages that might be characterized as harm to reputation ([1992] IRLR 173, 

186), but these issues were not discussed by the Court of Appeal. 

[1987] 2 All ER 608. 

See eg Demopoulos (1988) 104 LQR 191, Bell-Booth Group Ltd v Attorney-General [1989] 3 NZLR 

148 (CA), at 158 per Cooke (P). The relationship between negligence and defamation was not 

discussed in Lawton v BOC Transhield. 

10 In defamation, proof of malice is necessary to defeat the qualified privilege normally available to 
referees (Watt v Longsdon [1930] 1 KB 130) and in malicious falsehood it is one of the positive 
elements of the tort. 

11 The issue was discussed by the New Zealand Court of Appeal in Bell-Booth Group Ltd v Attorney- 
General [1989] 3 NZLR 148 (CA). 

12 [1993] 2 All ER 272, 290: ‘if A makes an untrue statement to B about C which damages C’s business 

but not his reputation, C can sue A for damages for financial loss only if he can prove that A in making 

the statement was actuated by malice.’ 
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The reasoning adopted by Glidewell LJ to support his view that no duty of care 
exists in this type of situation is open to criticism. He held that, although the 
plaintiff’s loss was foreseeable, it was not ‘fair, reasonable and just’ to impose a 
duty of care.'? His explanation why it was not ‘fair, reasonable and just’ to impose 
the duty of care was not as explicit as it might have been. However, he did state 
that when A gives B a reference about C, it is in the public interest that ‘A should 
be encouraged to express his honest opinion, fully and frankly, about C without 
fear that he will be liable to C if something which he honestly believes to be true 
nevertheless is proved not to be true.’'4 But why this serves the public interest was 
not explained. The trial judge briefly mentioned human rights and the value of 
freedom of speech, but Glidewell LJ did not raise these issues.’ It is more likely 
that he was concerned with the economic consequences of the decision. The public 
interest would be affected insofar as imposing a duty of care would increase the 
costs of giving references to the point that referzes would give fewer references 
and provide less information in each reference. A lack of useful information about 
job applicants could lead to an inefficient allocation of human resources, lower 
productivity and perhaps an increase in social security expenditure. A lack of 
information could also put the public at risk if, for example, a dishonest person 
was appointed to a position of trust. In this respect, one might expect that there are 
situations in which the public interest would be against the imposition of a duty of 
care. 

But can it be said that imposing a duty of car= in favour of the subject would 
always be against the public interest? Imposing a duty of care could affect the 
number of references provided by referees, the length and detail of references, and 
the accuracy of the statements which they contan. Hence, it would be helpful to 
know how imposing a duty of care would affect the production of references. It 
would also be helpful to know if the public intezest lies more in the number and 
length of references or in the accuracy of information in the references; in other 
words, is the quantity of the information more important than its quality? Finally, 
the capacity of each party to prevent inaccuracies and to absorb the losses caused 
by inaccuracies also affects the desirability of imposing a duty of care. 


The Effect on the Production of References 


The imposition of a duty of care (whether in favour of the prospective employer or 
the subject of the reference) presents referees who wish to minimise the risk of 
liability with three options. One, they may refus= to give a reference, as a former 
employer is not normally under any obligation io give a reference.'© Two, they 
may give a reference but either reduce the amount of information in it or include a 
disclaimer of liability. In effect, the value of the reference is reduced. Three, they 
may give the reference, but take care to verify the information in it. This may 
involve checking details and adding information to correct a reference which 
conveys an inaccurate impression. This adds to the accuracy and hence the value of 








13 Although Glidewell LJ did not specifically discuss the issue of proximity, he did not disapprove of the 
trial judge’s finding that the relationship was sufficiently proximate to impose a duty of care. 

14 [1993] 2 AH ER 273, 290. 

15 [1992] IRLR 173, 184. 

16 Gallear v J.F. Watson & Son Ltd [1979] IRLR 306. 


© The Modern Law Review Limited 1994 i 113 


The Modern Law Review [Vol. 57 


the reference. The fear of Glidewell LJ and the Court of Appeal appears to be that 
few referees would choose the third option, with the result that both the number 
and detail of references would decrease. Whether this is necessarily the case is 
open to doubt. 

At present, Hedley Byrne v Heller & Partners" almost certainly puts referees 
under a duty of care to the prospective employer, yet many former employers 
continue to give references. Undoubtedly, some of them respond to Hedley Byrne 
by refusing to give references for some or all of their employees, thereby 
following the first option. For those who continue to supply references, the risk of 
liability arises from falsely commendatory references. For example, a referee 
could be liable for losses suffered by an employer who made an appointment on the 
strength of a reference which failed to reveal that the applicant was incompetent or 
even dangerous. Hence, if they wish to reduce the risk of liability, they would 
either omit positive comments (option 2) or take reasonable care to verify them 
(option 3). If a duty of care in favour of the subject were imposed, referees would 
have the same three options available to them. They would probably carry out the 
second and third options differently, as liability to the subject is more likely to 
arise from a falsely critical reference. Hence, referees would be more likely to 
omit or verify negative comments rather than positive comments. The effect on the 
overall flow of information depends upon the proportion of referees who choose 
each option. A general rule cannot be stated, as the option pursued in a specific 
situation would depend upon the costs of verification and the anticipated benefits of 
providing a reference. 

This raises another difficult question: what are the benefits of providing a 
reference? If references were sold as a commodity, the benefits would be fairly 
clear — the price of the reference. But references are generally given voluntarily 
and the benefits received by referees tend to be difficult to quantify. The benefits 
also tend to vary in degree from one referee to another, as well as from one 
industry to another. For example, universities benefit if they can state that a high 
proportion of their students find employment, whereas employers are not in the 
same position. Ultimately, a referee’s reaction to the imposition of a duty of care 
depends on a wide range of factors. Without a clearer picture of the nature of the 
referee’s business, why it gave the reference, and how it hoped to benefit from 
giving it, it is impossible to make categorical assumptions of how it would react. 
For this reason, Glidewell LJ’s categorical refusal to impose a duty of care in all 
cases is too sweeping. 

In fact, in Spring v Guardian Assurance there is a special consideration which 
should have indicated that imposing a duty of care was unlikely to significantly 
reduce the amount of information provided: GRE was not free to refuse to give 
references. Rule 3.5(2) of the LAUTRO Code of Conduct states that ‘A member 
which receives an enquiry for a reference in respect of a person whom another 
member or appointed representative is proposing to appoint shall make full and 
frank disclosure of all relevant matters which are believed to be true to the other 
member or the representative.’ Glidewell LJ did consider rule 3.5(2), but decided 
that it was irrelevant. He reached this conclusion on the basis that the rules were 
not intended to protect the subjects of references; rather, they were intended to 
protect the public from dishonest representatives. He also stated that rule 3.5(2) ‘in 
summary form incorporates the principles of the tort of defamation.’!® These are 





17 [1964] AC 465. See also Edwards v Lee (1991) 141 NLJ 1517. 
18 [1993] 2 All ER 273, 295. 
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valid points, but only if it is argued that rule 3.5(2)is the source of the duty of care. 
Rule 3.5(2) is still relevant if it is argued that the public interest is not opposed to 
the imposition of a duty of care in favour of the subject, as it has the effect of 
ensuring that the quantity of information provided by referees is not reduced. Of 
the referee’s three options — (1) not giving a reference, (2) reducing the 
information in the reference, and (3) verifying the reference — only (3) remains a 
viable alternative. Option (1) is no longer available because rule 3.5(2) requires 
_ the referee to provide the reference. Option (2) is still available, but not in all 
situations: referees cannot omit details merely bezause they may lead to liability, 
because rule 3.5(2) requires them to ‘make full and frank disclosure of all relevant 
matters.’ Referees might argue that rule 3.5(2) does not require them to include 
negative comments unless they believe them ta be true; but even if they are 
correct, their freedom to omit any ‘risky’ infornztion is limited. In many cases, 
referees would be forced to rely on option (3) and verify the reference. The 
quantity of information would not be reduced. rather, the quality would be 
increased. Hence, the public interest in identifying potentially dishonest 
representatives would not be frustrated. In this sense, rule 3.5(2) is important 
because it is a consideration which affects how tae referee would respond to the 
imposition of a duty of care. 


The Quantity and Quality of the Information 


If at least some referees choose option (3) then, assuring that taking care to verify 
references would result in greater accuracy, there should be an increase in the 
accuracy of the information which reaches prospective employers. The duty to the 
prospective employer should raise the accuracy of positive comments, and a duty 
to the subject should raise the accuracy of negative comments. This will be at the 
cost of a reduction in both the number and detzil of references, caused by the 
referees who choose options (1) and (2). In other words, imposing a duty of care 
should raise the quality of the information but reduce the quantity. In Spring v 
Guardian Assurance, Glidewell LJ appears to assume that the public interest lies in 
quantity of the information rather than its quality and hence any decrease in the 
quantity of information must be harmful to the public interest. It is doubtful that 
this is a valid assumption in all cases. Certainly, there are circumstances in which 
the quantity of information is more important than its accuracy. For example, the 
New Zealand Court of Appeal recently declined tc impose a duty of care in respect 
of a school inspector’s reports on teachers, in pert because it felt that the public 
interest demanded that inspectors report anything-that might indicate that a teacher 
represented a risk to students.!® But equally, there may be cases in which the 
quantity of information is not more important than the quality. This is especially 
true when the circumstances do not represent ar unusual risk to the public. For 
example, in Petch v Commissioners of Customs end Excise, the plaintiff sued his 
former employer over statements it sent to the trustees of the plaintiff's pension 
scheme.” He claimed that mistakes in the statements induced the trustees to 
reduce his pension entitlements. He sued in malicious falsehood and negligent 
misstatement. His claim failed on the facts,?! butDillon LJ also stated that Spring 


19 Balfour v Attorney-General [1991] 1 NZLR 519. 

20 The Times, 4 March 1993. 

21 The Court of Appeal decided that the defendant was not guiity cf a careless act and, even if it was, the 
acts did not cause the plaintiff’s loss. 


© The Modern Law Review Limited 1994 115 


The Modern Law Review [Vol. 57 


v Guardian Assurance meant that a duty of care could not be imposed in favour of 
the plaintiff.2? This illustrates a contradictory aspect of Spring v Guardian 
Assurance: the public interest denies the subject a claim in negligence, yet in Petch 
the public interest lies in the former employer providing the correct information to 
pension scheme trustees, even if it takes more time to collect and verify it. 
Ultimately, a determination of whether it is in the public interest to impose a duty 
of care should take into account the nature of the information and whether its 
quantity is actually more important than its quality. 


Preventing and Absorbing the Loss 


The public interest would also not be served by the imposition of a duty of care if it 
did not lead to a significant reduction in the losses caused by careless inaccuracies. 
This situation would arise if the defendant referee was not in the best position to 
avoid the injury or if the plaintiff was able to absorb the loss or shift it to others. 
None of these problems arise in the typical situation involving references. On the 
contrary, the referee is the only person who can prevent the inaccuracies from 
arising; the confidential nature of references means that the subject cannot check 
for mistakes. Also, the losses are not of a nature that most plaintiffs can absorb 
easily; for example, in Spring v Guardian Assurance, the plaintiff lost a career 
and, in Petch, the plaintiff lost an entitlement to a pension. In this respect, the 
subject of a reference is in a position similar to that of the home buyer in Smith v 
Eric Bush, Harris v Wyre Forest DC”: both of them may suffer devastating 
financial consequences as a result of inaccuracies in statements prepared by 
others.** Furthermore, subjects of references cannot shift the loss to others by 
obtaining insurance. Finally, subjects of a reference do not normally have a 
contractual remedy against the referee regarding references, and it is not 
reasonable to expect them to contract for references.**> Hence, there is sound 
reason for making the referee liable for inaccuracies within its capacity to avoid. 


Conclusion 


On balance, Spring v Guardian Assurance must be regarded as a disappointing 
decision. Although the Court did recognise that the decision had important 
implications for the public interest, it did not analyse these implications in 
sufficient depth. As a result, the Court failed to reach the appropriate result on the 
facts before it. Furthermore, Glidewell LJ’s general statement that the maker of a 
statement does not owe a duty of care to the subject of a statement is far too broad. 
The public interest varies from one set of facts to the next and it must therefore be 
expected that the appropriate judicial response should also vary. 


22 Beldam LJ agreed with Dillon LJ; Hirst LJ preferred to leave the question open. 

23 [1990] 1 AC 831. 

24 cf Morgan Crucible v Hill Samuel [1991] Ch 295, 302. 

25 The plaintiff in Spring v Guardian Assurance did put forward an argument that the employment 
contract contained an implied term requiring the defendant to prepare references with due care but, as 
described above, the Court did not accept it. In these respects, the situation differs from that of Tai 
Hing Cotton Mill Ltd v Liu Chong Hing Bank Ltd [1986] AC 80 (PC), in which the plaintiff might 
reasonably be expected to rely upon contract, rather than tort, to protect itself from losses. See also 
Stapleton, ‘Duty of Care and Economic Loss’ (1991) 107 LQR 249. 
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Certainty of Leasehold Term 
David Wilde* 


The House of Lords’ decision on certainty of leasehold term in Prudential 
Assurance Co Ltd v London Residuary Body! bas proven controversial.? This 
was only to be expected of an important case implicitly raising fundamental issues 
concerning the relationship between contract and property; especially since a 
majority of their Lordships themselves expressed reservations about the state of 
the law as it was found to be, and called for consideration of reform.? However, 
whatever the various views on the merits of the lew as pronounced in the case, it 
appears so far to have gone unquestioned that the House of Lords’ formulation of 
the law was at least well reasoned and coherent. To the contrary, this note seeks to 
argue, with great respect, that there is a fundamental logical flaw in their 
Lordships’ reasoning, and that the case leaves the law in a very uncertain state. 


The Facts 


In 1930 the owner of a strip of land sold it to tte London City Council, which 
contemporaneously purported to lease it back to him cn certain terms. These terms 
provided that, ‘the tenancy shall continue until zhe ... land is required by the 
council for the purposes of [road widening] and the council shall give two months’ 
notice to the tenant at least prior to the day of determination when the . . . land is so 
required.’ A rent of £30 per annum was stipulated. The agreement was evidently 
intended to be of comparatively short duration. However, all road widening plans 
were subsequently abandoned, and the lease and reversion passed to successors in 
title over a period of decades. In 1988 the landlord purported to give six months’ 
notice to quit, treated as a common law notice. Th2 tenant sought a declaration that 
the tenancy could only be determined upon the land’s being required for road 
widening. An appropriate commercial rent for tte land by this time would have 
been in the order of £10,000 per annum. The deckaration sought by the tenant was 
refused. 


The Decision 


The House of Lords re-established, in the face cf more recent derogations,* the 
old common law rule that, to be valid, a lease must, at its commencement, have a 
certain (or ascertainable) maximum possible duration. The agreement between the 
original parties was therefore void. If it had prov-ded ‘for five years, but with the 
landlord having power to determine earlier on the land’s being required for road 


*Department of Law, University of Reading. 


1 [1992] 2 AC 386, noted by Stuart Bridge at [1993] CLI 5. 

2 Contrast the views of Susan Bright, ‘Uncertainty in Leases — Is It a Vice?’ (1993) 13 LS 38 and Peter 
Sparkes, ‘Certainty of Leasehold Terms’ (1993) 109 LQR 93. 

3 Lords Griffiths, Browne-Wilkinson and Mustill; Lords Templeman and Goff evinced no disquiet. 

4 Most notably Ashburn Anstalt v Arnold [1989] Ch 1 (CA) 
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widening,’ that would have been valid; but a lease simply ‘until the land is required 
for road widening’ was invalid. 

Nevertheless, from the fact of possession and the payment of a yearly rent, their 
Lordships held that the law should infer the existence of a periodic annual tenancy, 
on the terms of the void agreement, so far as these were consistent with an annual 
tenancy. Counsel for the tenant argued that this should include a term whereby the 
landlord was not entitled to give notice until the land was required for road widening. 

Again by reference to old cases, but at the expense of some more modern case 
law, the House of Lords decided that no such implied provision could be 
accepted, because in a periodic tenancy a restriction upon the power of either party 
to give notice can only be valid if, from the commencement of the tenancy, the 
restriction is of a certain (or ascertainable) maximum possible duration. Their 
Lordships said that a lease from year to year could validly be subject to a 
restriction upon the right of the landlord to give notice ‘for five years, unless the 
land is required for road widening’; but an unlimited restriction upon the right of 
the landlord to give notice ‘unless the land is required for road widening’ could not 
be valid. This proposition was equated with, or at least represented as a facet of, 
the requirement of certainty of leasehold term. 


Criticism 

The reasoning of the House of Lords in relation to fixed term leases seems 
unexceptionable. However, the reasoning of their Lordships in relation to periodic 
tenancies appears questionable. This must be a matter for some concern. Such 
tenancies are commonly created, and they will also now arise more often by 
implication of law as a result of the House of Lords’ return to the old axiom of the 
need for certainty in respect of fixed term leases. 

It is important to bear in mind the reasoning by which an ordinary periodic 
annual tenancy is itself saved from being of uncertain maximum possible duration. 
The law initially views the tenancy as for a certain one year term; and should the 
tenancy not be determined by notice at the end of that year, views the tenancy as 
continuing by agreement of the parties for a further certain one year term; and so 
on. Thus — notwithstanding that the tenancy may subsequently be extended 
beyond any year currently agreed to, by the parties’ assenting to continuance, so 
that at its commencement it is impossible to say how long the tenancy, as distinct 
from any individual one year term within it, will last — the parties are regarded as 
only agreeing to a certain one year term at any single point of creation or 
continuation, and since each one year term within the tenancy is, at its 
commencement, of certain maximum possible duration, this provides sufficient 
certainty at law.® 

Does the insertion into a periodic annual tenancy of a stipulation that ‘the 
landlord may not give notice unless the land is required for road widening’ detract 
from the lease’s certainty of term, established according to such reasoning, as the 
Prudential case purports to decide? It is suggested that if an ex facie temporally 
unlimited provision restricting the landlord’s freedom to give notice is inserted into 
such a lease, therefore being made temporally coextensive with the lease, ex 
hypothesi, the restriction must be seen as lasting for a sequence of discrete certain 
one year periods, like every other part of the tenancy. The restriction, in common 





5 In particular, In re Midland Railway Co’s Agreement [1971] Ch 725 (CA). 
6 For the periodic tenancy as a series of distinct leasehold terms making up a single tenancy, see 
Hammersmith and Fulham London Borough Council v Monk [1992] 1 AC 478 (HL). 
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with the other undertakings in the lease, would be for a certain period of one year, 
and no more, at any one point in the tenancy: ‘Tke landlord may not give notice 
this year [necessarily implicit in the fact that the tenancy and any stipulations it 
contains are only agreed to for one year at any one time] unless the land is required 
for road widening’; an annual restriction, to continue year upon year until the 
tenancy’s end, just as the other obligations in a periodic tenancy do, but never 
amounting to more than a one year commitment at any time. The covenant would 
do nothing to violate the boundaries of certainty of term, any more than any other 
ex facie temporally unlimited covenant of the type commonly found in a periodic 
tenancy agreement. 

It is true that the hypothesised restriction woul make it more likely that the 
tenancy would continue, by limiting the right of cne side to withhold consent to 
continuance; but this would in no way alter the fact that the tenancy would at all 
times remain of certain term, according to the law’s traditional perception of a 
periodic annual tenancy: the one year initially and periodically agreed to under the 
lease.’ Put another way, it is suggested that any restriction in a periodic tenancy 
upon the power to give notice, whether specifiec to last for a limited time, or 
stating no limitation in point of time and therefore temporally coextensive with the 
lease, will always be of a certain maximum possitle duration. The supposed rule 


_ that such a restriction is required to have certainty of duration is therefore devoid 


of substantial content (save to the limited extent that it merely restates the general 
tule that any contractual provision must have sufficient certainty, so that a 
restriction expressed to last for a time which was contractually uncertain could not 
form the basis of a valid contractual agreement). The supposed rule adds nothing to 
the rule that there must be certainty of leasehold term; and indeed proceeds from a 
confused misunderstanding of that rule. 

Focusing upon the true requirement of the rule that there must be certainty of 
leasehold term, it is suggested that in a periodic ennual tenancy the term at any 
given moment is always one year certain; and restrictions upon the right of either 
party to give notice have nothing whatever to do with certainty of term. As a test of 
their Lordships’ reasoning on certainty of term in Prudential, it is perhaps 
instructive to consider three situations. Firstly, a simple periodic annual tenancy 
with no restrictions upon the right to give notice. Is there certainty of term? Yes, 
there is no dispute, for one year. Secondly, a pe-iodic annual tenancy with the 
landlord precluded generally from giving notice unless the land is required for 
road widening. Is there certainty of term? Yes, according to the argument 
presented here, for one year; no according to the House of Lords. Thirdly, a 
periodic annual tenancy with the landlord precluded from giving notice unless the 
land is required for road widening ‘for five years.’ Is there certainty of term? Yes, 
according to the argument presented here, for one year; and yes according to the 
House of Lords. But viewing the stipulation ‘for five years’ as relevant to certainty 
of term, what is the certain term? Is it five years, taking matters from the 
landlord’s standpoint, because he is not entirely frez tc give notice for that period, 
or is it one year, taking matters from the tenant’s standpoint, since he is entirely 





7 Lord Templeman, delivering the leading speech in the Prucential case, perhaps went some way to 
suggesting — as some others certainly have — that it is the pcwer to give notice that makes a periodic 
tenancy of certain term: the term can be rendered certain at any point by notice. On this view, the 
hypothesised restriction on the landlord’s freedom to give nctice would pose a problem of certainty. 
But freedom to give notice cannot be an adequate explanation of certainty in periodic tenancies. The 
requirement of the law is that a lease be certain from the outset, not that it be capable of being made 
certain at some later date; otherwise a purported lease (not peziodic) to continue until stipulated notice 
by either side would be valid, which it plainly is not. 
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free to give notice; and if the term is five years, how then is it correct to describe 
the lease as a yearly tenancy? What, temporally, is the term; and how is the 
limitation ‘for five years’ relevant to it?® It is suggested that it follows from the 
essential nature of a periodic annual tenancy that in all three examples there is a 
certain one year term. i 


Repugnancy 


There are some dicta in Lord Templeman’s leading speech which, taken in 
isolation, suggest that his Lordship felt that, irrespective of uncertainty of term, 
the limitation upon the landlord’s right to give notice argued for could not anyway 
be accepted because it was repugnant to the nature of a periodic tenancy, which 
presupposes freedoin to give notice. However, if it is accepted that the ground of 
decision relating to uncertainty of term was untenable, it would surely be wrong to 
seek instead to justify the decision in the case by interpreting it as based upon 
repugnancy. This is simply not what the House of Lords said, when read as a 
whole. Indeed, as counsel for the tenant foreshadowed in argument, their 
Lordships were apparently prepared to recognise as valid a limitation that no 
notice may be given ‘for one million years, unless the land is required for road 
widening,’ which hardly suggests respect for freedom to give notice as a ground of 
decision. Moreover, it would be undesirable anyway to infer an unexpressed ratio 
decidendi, thus denying the House of Lords the opportunity to articulate a clear 
formulation of its limits where they would otherwise be wholly indeterminate, 
especially in relation to such an important question, potentially affecting numerous 
titles. For the present we should take it that the law on repugnancy remains that a 
limitation upon the right of the landlord to give notice under a periodic tenancy is 
not void as inimical to the nature of such a tenancy (and indeed it will run with the 
land), unless it denies the landlord the right to give notice absolutely and for ever: 
Breams Property Investment Co Ltd v Strougler and Others®, Centaploy Ltd v 
Matlodge Ltd.'° 


Justice 


Thus, the decision of the House of Lords seems unsustainable. The facts of the 
case are not sufficiently reported for any worthwhile attempt to be made at 
suggesting what the most just solution was. However, possibilities existed in the 
view of Millett J'! that the notice limitation should have been construed to last 





8 Lord Templeman said in his leading speech in Prudential [1992] 2 AC 386, 395A: ‘A lease can be 
made from year to year subject to a fetter on the right of the landlord to determine the lease before the 
expiry of five years unless the war ends. [The lease is] valid because [it creates] a determinable certain 
term of five years.’ But this does not resolve the difficulty. With respect, it merely exposes the 
confusion. How can there be a lease ‘from year to year’ for a ‘term of five years’? Is the ‘yearly’ tenant 
really bound for five years? Does the ‘yearly’ lease really come to an end after five years, even though 
no notice has been given on either side? According to the argument here, in such a case there is the 
usual initial and then periodic certain one year term; with the limitation upon the right to give notice an 
annual one, not continuing beyond the expiry of five years from the date of the lease’s initial 
commencement, should the lease extend beyond five years. 

9 [1948] 2 KB 1 (CA). 

10 [1974] Ch 1, Whitford J. 
11 [1991] 1 EGLR 90. 
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only for so long as the landlord continued to be a highway authority, with a 
possible limitation upon the landlord’s right to assizn to a non-highway authority; 
and in the view of the Court of Appeal!? that the notice limitation might only 
have been valid for so long as it was still possible that the land might be required 
for road widening, and then have become invalid if that ever became impossible, 
for example because the relevant road ceased tc exist, because effectively an 
absolute bar to the right to give notice. 


Conclusion 


If the argument made here is accepted, then the P-udential case poses a problem 
for conveyancers and property lawyers — and for jadges. Can this House of Lords 
decision be simply disregarded on the ground thet its ratio decidendi is plainly 
wrong, because logically inconsistent with tke established and necessary 
understanding of periodic tenancies? Or is the decision to be regarded as right, but 
the reasoning not to be followed because untemable; and, if so, what other 
interpretation of the case is to be imposed over the more obvious one? Or must the 
case be adhered to despite its apparent shortcomings? All that can be said by way 
of conclusion is that there is no easy answer here. 


Pinekerry v Needs: A Conflict Between Law and 
Practice 


Jean Howell* 


The Court of Appeal decision in Pinekerry Ltd v Needs (Kenneth) (Contractors) 
Ltd’ illustrates the gap that can exist between Faw and practice, in this case 
between land registration law and land registration practice. 


Pinekerry: the Facts, the Decision and the Issues 


By a conveyance of 18 January 1989 (‘the Monogram conveyance’), the plaintiff, 
Pinekerry Ltd, obtained the legal title to freehold unregistered land. As the land 
was within an area of compulsory registration at the date of the Monogram 
conveyance, it was necessary for Pinekerry to make an application to register the 
title under section 123(1) of the Land Registration Act 1925. No application was 
made within the two month period allowed by the section and, under its terms, 
Pinekerry lost legal title to the land, which reverted to the original vendor, 
Monogram.” Pinekerry was thus unable, after 18 March 1989, to convey a legal 
title. 


12 [1992] 1 EGLR 47. 
*Faculty of Law, University of Manchester. 


1 (1992) 64 P & CR 245. 

2 The section does not in fact say anything about the destination of the legal estate in these 
circumstances, but it is always assumed that it reverts to the original vendor who holds it as bare 
trustee. 
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Despite this, on 30 March 1989; Pinekerry contracted to sell the legal estate in 
part of the land to Needs Ltd, subject to the National Conditions of Sale.’ Prior to 
the agreement, Pinekerry had made it clear to Needs that it did not intend to 
register the title obtained under the Monogram conveyance because of the 
immediate resale. However, the solicitors for Needs later insisted that the title be 
registered, and did not complete on the due date, 27 April. Needs also disputed the 
validity of a notice to complete issued by Pinekerry, alleging that Pinekerry did not 
have the legal title and therefore could not convey it. (Needs’ insistence on 
registration of the Pinekerry/Monogram conveyance, which was against 
established practice, was apparently at the instigation of its prospective mortgagee. 
There was an unspecified problem with the Monogram title and the mortgagee 
clearly wished to have any difficulties resolved by registration before it advanced 
the money.) Eventually yielding to pressure from Needs, Pinekerry made an . 
application for registration of the title on 4 May 1989. Needs continued 
nevertheless to insist on actual registration of the Monogram/Pinekerry transaction 
before completion of the Pinekerry/Needs agreement. On 9 July 1989, Pinekerry 
was finally registered as proprietor, and on 12 July issued a writ for specific 
performance of the contract and claimed interest and damages from 27 April 
onwards under condition 7(1) of the National Conditions. The contract was 
eventually completed on 28 August 1989. 

In the Court of Appeal, counsel for Needs argued that Pinekerry, as a matter of 
contract, had agreed to convey a legal estate but could not do so. The delay in 
completion was therefore the fault of Pinekerry rather than of Needs and it 
followed that, under condition 7(2X(i), Needs was not liable to pay interest. 
Pinekerry made two submissions. First, it was submitted that although the legal 
estate had indeed reverted to Monogram after 17 March 1989, there had been an 
order for extension of time for registration under section 123(1) LRA 1925. Such 
an order operated to revest the legal estate in Pinekerry, and Needs could be 
required to complete. Second and alternatively, it was submitted that, even if the 
legal estate remained outstanding in Monogram, once the application to register 
was made on 4 May, Needs could not then reasonably object to completion. In 
either case, Pinekerry would no longer be in default. It was held by the Court of 
Appeal that until its registration as proprietor on 9 July 1989, Pinekerry did not in 
fact have the legal estate. When a vendor contracts to convey the legal title, his 
obligation is not fulfilled by doing anything less and it followed that, until 9 July, 
Pinekerry was in default. 

The point of interest here is the Court of Appeal’s approach, which was strictly 
‘legalistic,’ and which ignored Land Registry practice. There seems to be a 
fundamental disagreement as to the effect of the provisions for first registration of 
title, which resulted in the court’s approaching the problem from a totally different 
angle than did the Land Registry. Unfortunately, the court made no reference at all 
to the Land Registry opinions, although correspondence cited in the judgment 
clearly shows that the Registry had a very different view of how the provisions 
should be interpreted. On three separate but connected points, the court disagreed 
with Land Registry practice or opinion. It is intended to examine each of these 
points of divergence to see which view is correct. 





3 Under condition 7(1) of the National Conditions of Sale if the purchase is not completed on the 
completion date, then (subject to the provisions of 7(2)) the purchaser must pay interest money on the 
remainder of the purchase money from that date until the purchase is completed. Under 7(2)(i), the 
purchaser will not be liable to pay interest ‘so long as, or to the extent that, delay in completion is 
attributable to any act or default of the vendor.’ 
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The points of disagreement can be identified as: (ù what amounts to an ‘order for 
extension’ of time under section 123; (ii) what the effect of such an order is; and 
(iii) what the position is regarding completion orce an application to register is 
made. 


(i) What Amounts to an Order for Extension of Time? 


To decide whether there was an order for extersion of time, the court had to 
consider the effect of section 123(1) LRA 1925. This section governs applications 
for first registration of title. It provides for an initial period of two months within 
which application can be made, at the end of whica period the legal title reverts to 
the original vendor. A proviso then allows the registrar to give an extension of the 
period for application in specified cases. Thus: 

Provided that the registrar, or the court on appeal from the registrar, may, on the application of any 

persons interested in any particular case in which the registrar or the court is satisfied that the 

application for first registration cannot be made within the sañ period or can only be made within that 


period by incurring unreasonable expense, or that the application has not been made within the said 
period by reason of some accident or other sufficient cause, rake an order extending the said period. 


The proviso ends with the stipulation that ‘if such an order be made, then, upon the 
registration of the grantee or his successor or assign, a note of the order shall be 
endorsed on the conveyance, grant or assignment.’ 

No application for registration was made within the two months and an extension 
of time was thus necessary. Was there here an ‘order for an extension’? Until 
4 May 1989, Pinekerry had made no application tc register. In evidence, solicitors 
for Pinekerry held that they had twice asked the registrar at the local Land Registry 
Office whether an extension of time for application to register title should be 
sought and the registrar had replied that there was no point in their doing so. 
Indeed, the registrar considered that the section 123 provisions upon which Needs 
was relying ‘are obsolete and are ignored by the Land Registry as being 
impracticable.’ The registrar expressed himself happy to accept a title offered in 
these circumstances for ‘a period of up to a year or so’ before querying the 
position. Counsel for Pinekerry sought to argue that these communications with 
the registrar amounted to an order for extension within the terms of the proviso. 

The Court of Appeal felt that it was impossible to treat a statement that there was 
no point in seeking an extension of time, as an orcer for an extension. It followed 
that since there was no order for an extension of time, Pinekerry could not, under 
the terms of its own submission, have ‘re-acquired’ the legal title. This was 
sufficient to dispose of the point, but Nourse LJ als considered the form any order 
for extension of time should take. He looked a the concluding words of the 
proviso which require that, upon registration of the title, a note of any order ‘shall 
be endorsed on the conveyance.’ It appeared to hm that the proviso implied that 
any order had to be in writing. Even if this were not so, the proviso ‘must 
contemplate that an order can only be made if there is an express oral grant of an 
extension communicated to the person making the application.’* If pressed, he 
preferred his first view, that writing was necessary, because the proviso required 
that a note of the order be endorsed on the conveyance and it was “difficult to think 





4 (1992) 64 P & CR 245, 252. 
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how this could be consistent with an order being made orally.”> In the event, of 
course, he considered that no order of any sort had been made so the question 
could be left unanswered. 

Whilst all this is no doubt legally unimpeachable, it is not apparently what 
happens in practice. Most applications for first registration are made within the 
two month period allowed by section 123, but the registrar is willing to use his 
discretion under the section to allow an extension of time wherever there is some 
ordinary but reasonable excuse for the delay. According to the Land Registry 
practice leaflet,° the order for extension ‘may be requested in a letter, which 
should also give the reasons for the delay’: the letter should accompany the 
application for first registration, not precede it. However, it is clear that the 
formality of an actual request for an order is frequently dispensed with. Where 
there is a late application to register, even though there is no formal request for an 
extension of time, nor any explanation given, the Land Registry will almost 
invariably accept the application without question.’ 

Similarly, the order granting the extension is usually made simply by the 
examiner of title endorsing the case papers which are retained in the registry, 
rather than by formal endorsement on the conveyance which gives rise to the first 
registration (which is usually returned to the registered proprietor with the other 
title deeds). An applicant will usually not be aware that an extension of time has 
been given or an order made; he will simply deduce it from the fact that he is 
eventually registered as proprietor. An express grant, oral or otherwise, is 
unusual. It is rare for an applicant to request a separate formal order; if he does so, 
he will receive an office copy of the order, which in those circumstances will have . 
been signed by the District Land Registrar. Thus, whilst achieving the same result, 
Land Registry practice cuts (unnecessary) corners. 

Applying this practice to the present case, the District Land Registrar had indeed 
said that there was no point in Pinekerry’s seeking an order for extension of time 
— no point, it can be assumed, because such a request would normally be implied 
as part of the late application for registration, which Pinekerry eventually made on 
4 May. Similarly, it was implicit in the registrar’s remarks that once an application 
was made, an order for extension would be given as a matter of course.* The 
court apparently puts more emphasis on the order for extension of time than it does 
on the application to register. The Land Registry, it seems, takes a contrary view. 


(ii) The Effect of a Valid Order 


The decision that there was no order for extension of time meant that the court did 
not need to consider the effect that a valid order would have. Nevertheless, the 
point will be considered here because it is clear from the judgment that had the 
court found that there had been an order, it would have accepted Pinekerry’s 
submission that this was sufficient to revest the legal title to the land in the 
company. There was again a divergence of opinion, this time as to the effect of 
section 123 on the legal title to land. 


(1992) 64 P & CR 245, 252. 

Land Registry Practice Leaflet No 5, December 1990. 

The Practice Leaflet says that the Chief Land Registrar ‘will always make an order’ if there is some 
reasonable explanation for the delay. 

Indeed, Nourse LJ himself was prepared to accept that an application to register made out of time 
would normally imply an application for an extension, but felt that such an implication was impossible 
in the particular circumstances. 


“AWN 


o 
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It was a vital part of Pinekerry’s argument, accepted in principle by the Court of 
Appeal (and indeed by Needs), that a valid ordez for extension would operate to 
make the conveyance ‘valid and effective as from January 1989.’? In other 
words, the legal estate, outstanding in Monogram since 18 March 1989, would 
revest (retrospectively) in Pinekerry. However, i: is by no means clear that this is 
so. There are two separate but connected questicns to be answered, to which the 
Land Registry and the court have different answers: first, what happens to the legal 
estate after the end of the initial two month perbd allowed for registration and, 
second, how far does the grant of an order for extension of time act retrospectively 
to cure the original failure? The Land Registry view seems to be that failure to 
comply with the provisions of section 123 dces not result in the purchaser 
forfeiting the legal title. This view was expressed in the opinion that the section 
123 provisions are ‘obsolete’ and also in a letter-to Needs from the solicitors for 
Pinekerry: ‘to say that the conveyance to our client is void must be incorrect 
bearing in mind that the Land Registrar is prepared to accept it. In his view the 
conveyance is voidable at his insistence and not void. If it were void he could not 
register it.’!° Since, according to this view, the legal title had never left Pinekerry, 
it followed that the registrar did not need to provide an answer to the second 
question. 

It seems clear, however, that as a matter of lew the Land Registry opinion is 
wrong. Although the Court of Appeal made no Girect comment on the registrar’s 
opinion, Nourse LJ stated what is surely the correct position that ‘once the two 
month period had expired .. . the legal estate in zhe land reverted to the grantors 
under the conveyance of January 18 1989.’!! All authority shows that if no 
application to register has been made within the statutory period, the purchaser 
loses the legal estate.’ If the Land Registry view were correct, the registrar 
would have given himself both the power to override an express statutory 
provision and a discretion which has no guidelines: in what circumstances would 
he ‘insist’ on the title being void? Pinekerry, it may be noted, seems to have been 
in some confusion as to the correct position. On the one hand, it accepted the 
registrar’s opinion that the title was not void but merely voidable; on the other, it 
argued that the making of the order revested the legal title, an argument which was 
clearly unnecessary if the legal title had never left it. 

The court’s answer to the second question posed above is quite clear: it is 
implicit in Pinekerry that, had there been a valid order, the legal title would have 
been treated as having revested in Pinekerry from 18 January 1989. According to 
Nourse LJ, if the period for application were extended by the registrar, ‘the 
conveyance would again become valid and effective as from 18 January 1989’ and 
until Pinekerry obtained ‘either the concurrence >f [the] grantors or an order for 





9 (1992) 64 P & CR 245, 247 per Nourse LJ. According to Scott LJ, there are three ways in which a 
person who has lost the legal estate through failure to apply for registration may regain it: first, by 
using the principle of Saunders v Vautier (1861) 4 Beav 115to compel the holder of the legal estate, as 
bare trustee, to convey the legal estate to him; second, by being registered as proprietor under the Land 
Registration Act 1925 and thus obtaining the legal estate by the ‘statutory magic’ of ss 5 and 69(1) of 
the Act; and third, by the ‘revesting’ in him of the legal estæe pursuant to the proviso ins 123(1) LRA 
1925. 

10 (1992) 64 P & CR 245, 250. 

11 (1992) 64 P & CR 245, 247. 

12 For authority, see, besides the section itself, British Mari=me Trust v Upsons Ltd (1931) WN 7 and 
Emmett on Title, p 20.5, 20.007: ‘the vital point to observe in practice is the provision of s 123(1) of 
the LRA 1925 that the conveyance ... will become void at law after two months.’ 
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extension under s 123(1) it was unable to convey a legal estate in the land.’ In 
other words, the order granting the extension would act retrospectively to bridge 
the gap between the end of the statutory period and the date of the actual 
application for registration, and in so doing would operate to divest the vendor of 
its bare legal title and revest it in the purchaser. 

It is submitted, however, that the court was wrong in assuming that an order 
operates to ‘re-vest’ title in this way, although surprisingly, there seems to be no 
authority on this point. Barnsley'4 suggests that the discretion vested in the 
registrar to accept applications outside the statutory period simply ensures that he 
will consider the application in the normal way. The acceptance does not revest the 
legal title in the purchaser: rather, it remains in the bare trustee/vendor until the 
subsequent registration. It is registration which then operates to vest the legal title 
in the purchaser without any reconveyance from the vendor.! Barnsley cites no 
authority, but this result may follow from sections 4 and 5 of the Land Registration 
Act 1925. Section 4 provides that a person may apply to be registered as proprietor 
if he is ‘entitled to require a legal estate in fee simple to be vested in him’ (which as 
the sole beneficiary under a bare trust Pinekerry clearly was). Section 5 then 
provides that: 

Where the registered land is a freehold estate, the registration of any person as first proprietor thereof 


with an absolute title shall vest in the person so registered an estate in fee simple in possession of the 
land. 


Whilst this is not entirely convincing, it does provide some statutory authority for 
the revesting of the legal estate. 

There are thus three possible interpretations of section 123: the court’s view, the 
‘Barnsley view’ and the Land Registry view. The court’s view acknowledges the 
authority of the divesting provisions of section 123 but then gives a very wide 
discretion to the registrar. It is one thing to have a discretion to extend a statutory 
period for registration, another for the exercise of that discretion to operate to 
transfer a legal estate — however devoid of beneficial interest that estate may be — 
without specific statutory authority. The Barnsley view seems to accord more with 
the intention of the statute. The purpose of section 123 is to give some teeth to 
compulsory registration of title by providing a sanction for failure to apply for 
registration within a given period. The purchaser who fails to comply with the 
section suffers the inconvenience and difficulties which follow from his having 
only an equitable interest. If he can regain the legal estate simply by applying for 
registration at a later date, the sanction is effectively removed. The Land Registry 
view, on the other hand, is directly against the express words of the statute and 
wholly robs the section of its purpose. 

It is suggested that the Barnsley interpretation of the effect of the section is the 
correct one: the legal title reverts to the vendor at the end of the two month period 
and does not move again until registration of the new proprietor. 

However, the Land Registry view, although almost certainly wrong as a matter 
of law, has much to commend it. It recognises that in practice a late application to 


13 (1992) 64 P & CR 245, 247, emphasis added. 

14 Barnsley, Conveyancing (London: Butterworths, 3rd edn, 1988) p 419. 

15 Ruoff and Roper on the Law and Practice of Registered Conveyancing (London: Sweet & Maxwell, 6th 
edn, 1991) p 11.6, paras 11—13, in describing the difficulties facing a purchaser who loses his legal 
title under the s 123 provisions, say that where the legal title is left outstanding in the vendor, the 
vendor may subsequently convey it to a bona fide purchaser ‘who, by the very act of registering would 
obtain the legal estate.’ 
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register will never be refused and that the ques-ion of the nature of the vendor’s 
interest would simply not arise. The processes of registration would glide over any 
omission and the act of registration would rect-fy any irregularity. It avoids the 
difficulty of the legal title moving from the puschaser to the bare trustee/vendor 
and then back to the original purchaser, either at some imprecise point when an 
order for extension of time is made or when he is registered as proprietor. It 
ensures too that the legal title actually remains in the party who is likely to be 
dealing with the land. 

Unfortunately, since the point was not argued in Pinekerry, the precise point at 
which the legal title reverts to the purchaser must be taken as undecided. Yet it is 
surely of vital importance to know who has the legal title to land. What would be 
the position, for instance, in the not unlikely case of a purchaser such as Pinekerry 
going into liquidation before title was registered? Depending on the view taken, 
the legal title is in either Monogram or in Pinekerry. The equitable title is either in 
Pinekerry as beneficial equitable owner unde= a bare trust, with a derivative 
equitable interest held by Needs, or is wholly in Needs (as a purchaser under 
contract). 


(iii) The Position After Application to Register 


The third point of disagreement concerned the question of whether Pinekerry could 
effectively force Needs to complete once an apprication to register had been made. 
Here again there seems to be a sharp divergenze of opinion. 

Once having decided that the legal title had nat revested in the plaintiff, the court 
had to consider Pinekerry’s alternative argument. This was that the legal title 
admittedly remained outstanding in Monogram but that Needs was unreasonable 
in refusing to complete after 17 May, that is, “wo weeks after the application to 
register had been made. It was certain that the title would be registered: 
Monogram, the holder of the legal estate, could not deal with it since all the 
documents had been sent to the registry and, inany case, Needs had made a Land 
Registry search and was thus protected. Nourse LJ found this an attractive 
argument, but nevertheless rejected it. Scott LJ, too, observed that there was a 
good deal of practical common sense in the proposition that Pinekerry could 
reasonably expect Needs to complete soon after “ May, but thought that Pinekerry’s 
admittedly strong expectation that it would obtain the legal estate was not a 
sufficient basis to compel completion.'® Althovgh Pinekerry was clearly ‘entitled 
to be registered’ under the terms of section 4 cf the Land Registration Act 1925, 
this was not enough to require Needs to comple<e before registration. The fact that 
Pinekerry had no legal title until its registratior as proprietor (and indeed had not 
had legal title at any time during the Pinekerr}/Needs negotiations) was the vital 
point. Scott LJ cited the opinion of the authors of the leading text on registered 
conveyancing that where a vendor does not have legal title ‘he is necessarily 














16 Pinekerry had relied at first instance on Pips (Leisure Froductions) Ltd v Walton (1982) 43 P & CR 
415 to argue that it should be treated as having as good a.. the legal title and as not therefore in default. 
In that case, the question was whether a purchaser covld rescind a contract on the ground that the 
vendor did not have the legal title. It was held that Fe could. Contracts for land were based on 
‘ownership and rights,’ not ‘hopes and expectations.’ However, it was conceded that a vendor whose 
contract was supported by an enforceable right to compel the conveyance of the legal estate to him was 
in a different position. Pinekerry had argued that as a sole beneficiary under a bare trust, it had such an 
enforceable right. The argument was rejected at first insance and not pursued in the Court of Appeal. 
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hampered as regards subsequent dealings with the property because he will be 
unable to force title on a purchaser." 

The registrar, on the other hand, approached the matter from an entirely 
different angle. It is clear from correspondence cited in the judgment that the 
registrar considered that Needs was unreasonable in refusing to complete and 
insisting first on actual registration of Pinekerry’s title. Since the registrar 
considered that the section 123 provisions were obsolete, there was no need for 
him to consider any complications which arose from the operation of the section. 
As far as he was concerned, the legal title had never left Pinekerry and there was 
no obstacle at all to completion. Moreover, since he was prepared to register 
Pinekerry’s title, there was nothing to prevent the operation of the normal rules 
which allow the registration of a transferee of the legal estate (Needs) to be 
registered as first registered proprietor, instead of Pinekerry.'*® 


\ 


Conclusion 


There are two views — one ‘practical,’ the other ‘legalistic’ — one can take of the 
correct approach to the problems raised either directly or obliquely by the case. 
The ‘practical view’ would hold that the purpose of the land registration system is 
to simplify conveyancing and any interpretation of the provisions which 
complicates the conveyancing process unnecessarily is unwelcome. This is an area _ 
of law in which established practice plays a vital part. The provisions regarding 
first registration are not easy to follow: in this they are, unfortunately, no different 
from much of the rest of the land registration legislation. It has long been 
acknowledged that the legislation is defective. As long ago as 1870,!° it was 
recognised that the then infant registration system required the creative activity of 
the registrar to make it work. Subsequent redrafting has neither noticeably 
improved the system nor lessened the need for judicial blindness in an appropriate 
case. Those involved in the property reforms of 1925 were fully aware that, in land 
law, practice is not necessarily subservient to the law and may itself be adopted as 
part of the law.” The courts should therefore acknowledge that the Land Registry 
has a vital role to play in the land registration system and that established practice 
should only be disturbed where that practice is manifestly not carrying out the 
intention of the statute. 

The ‘legalistic view,’ on the other hand, whilst agreeing that the purpose of the 
system of registration of title is to simplify conveyancing, would hold that it can 
only operate successfully if the titles registered are as secure as possible. To ensure 
this, the registrar must be scrupulous in observing correct procedure on a first 
registration. If it later transpires that an error has been made, the Registry may be 
vulnerable to a claim, if the law has not been followed. (It will be remembered that 








17 (1992) 64 P & CR 245, 255 quoting from Ruoff and Roper on the Law and Practice of Registered 
Conveyancing (6th edn) paras 11—12; emphasis added. 

18 The Land Registration Act 1925, s 123(1) and s 37(3), and Land Registration Rules 72(1), 73(1) and 
81, allow for dealings by a person entitled to be registered as proprietor before he is in fact registered 
and for the registration of the transferee as first registered proprietor. The provisions are complex and 
examination of them is outside the scope of this note. However, they seem only to apply where the 
proprietor still holds the legal estate and can thus transfer it. 

19 See the Report of the Committee on the Land Transfer Act 1862, 1870 XVIII 595. 

20 As, for instance, the adoption of the trust for sale as a conveyancing device in s 2 of the Law of 
Property Act 1925. 
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the initial difficulty was caused by a perceived >roblem with the original title.) 
Moreover, it is undesirable that the registrar should add to his already wide 
discretion. In particular, it is not open to him to trzat as obsolete, express statutory 
provisions. 

Although it has been suggested that the Court of Appeal may have 
misinterpreted some of the provisions, nevertheless the court’s approach seems in 
general the correct one and, in any case, it is well established that where law and 
Land Registry practice diverge, practice must give way.”! There are, however, 
two worrying aspects to this case. The first is thet users of the land registry were 
relying on a practice which proved to be unsound. Yet it is obvious that few will 
question the opinion of the registrar, especially if that opinion accords with a 
procedure which has worked without problem before. The solicitors for Pinekerry 
could be forgiven for persisting in a refusal to register since they were simply 
following established practice.* It is not suggested that the Land Registry is 
cavalier in its approach to the Land Registration legislation. Indeed, it adheres in 
general very closely to the Land Registration Act and its accompanying Rules. 
Nevertheless, decisions such as this undermine: the confidence of users in the 
system and inevitably encourage a greater formality on the part of both Land 
Registry and users with a consequential increase in time and expense. 

The second concern is that the case shows that there still remain unanswered 
some fundamental questions which, with the e¥tension of registration to all of 
England and Wales, may need to be resolved. Unfortunately, that resolution may 
again be at the expense of a person who has relied on established practice. Since 
Pinekerry was decided on a narrow point, the zourt cannot be blamed for not 
addressing the broader issues. Nevertheless, the essumptions made in the case and 
the complete failure on the part of the court to make any reference to Land 
Registry practice or opinion or to give any guidarce on correct procedure, suggest 
that ‘bad practice’ may continue until challengec.” It is thus unfortunate that the 
Law Commission in its Fourth Report on Land Registration? does not identify 
any problems with the provisions and the draft Lend Registration Bill published as 
part of the Report simply reproduces the substance of section 123, although it 
makes it clear that the legal title reverts to the or#inal grantor after the end of the 
two month period for application. 


21 Strand Securities Ltd v Caswell [1965] Ch 958 (CA). 

22 There seems to have been no suggestion that Pinekerry contemplated any action against the Registry 
for its misleading advice. 

23 It is understood that following this case, Land Registry practice has been amended to provide that, 
where an order for extension is made, the conveyance incucirg the registration is endorsed to show 
that an extension has been given under s 123. This does nct seem to tackle the underlying problem in 
the case. 

24 LC No 173, November 1988. 
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REVIEW ARTICLE 


Law Under Pressure 
Neil Walker* 


Carol Harlow and Richard Rawlings, Pressure Through Law, London: 
Routledge, 1992, xxi + 364 pp, hb £45.00. 


In the work under review, Harlow and Rawlings continue their joint travels in the 
borderlands between law and political science which began with Law and 
Administration.' Whereas their earlier journey was in the well-charted area of 
general administrative law, this latest venture finds them in relatively unexplored 
territory. Their focus of study is the use made of litigation by pressure groups? as 
a means of advancing social and political campaigns. Although, as the authors 
argue, this is a well-researched issue in the United States — and they fully exploit 
the American corpus as a comparative benchmark — there is, in contrast, a ‘black 
hole’ (p 2) in the British political science and socio-legal literatures where 
systematic analyses of pressure in the courtroom ought to have been developed. 

The authors’ primary aim is to fill this void, and in this they are conspicuously 
successful. They provide a detailed account of traditions and contemporary trends 
in the use of litigation for the pursuit of social and political objectives. In so doing, 
they elegantly straddle a series of interdisciplinary boundaries. They combine 
historical research, legal doctrinal inquiry, comparative constitutional analysis, 
sociological investigation and normative jurisprudence. Although this is never 
explicitly set out, they ensure the overall coherence of their versatile approach by 
developing their argument within the framework of three overarching questions, 
which embrace strategic, explanatory and evaluative concerns respectively. First, 
under what conditions are the various approaches adopted by groups engaged in 
litigation-based activity likely to succeed or fail? Secondly, how and why has 
pressure group litigation developed in the form and manner that it has? Thirdly, 
how satisfactory are contemporary arrangements for accommodating pressure 
group litigation, and how, if at all, might they be improved without prejudicing 
other values associated with the legal order? The net result is an absorbing study 
which will surely be accessible and interesting not only to the lawyers, political 
scientists and lobby group activists who provide the publishers’ explicit target 
audiences, but also to teachers, researchers and students across a broad range of 
specialisms and courses, new and old, black-letter and beyond — from criminal 
law, welfare law, tort (and delict) and environmental law, through legal process 
and public interest law, to various cross-disciplinary enterprises connecting law to 
the different social sciences. 

Ultimately, however, the value of this work may lie as much in what it inspires 
as in what it achieves. Arguably, the impressively full coverage which the authors 





*Department of Public Law, University of Edinburgh. 


1 London: Weidenfeld & Nicolson, 1984. 

2 The focus of the book is on ‘cause’ groups rather than occupational or professional ‘interest’ groups, 
although, as the authors acknowledge (p 7), there is some overlap between the two. See further W. 
Coxall, Parties and Pressure Groups (London: Longman, 1981). See also n 45 below. 
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manage in what is essentially a pioneering study is a double-edged sword. On the 
one hand, the authors offer so much interesting evidence and so many useful 
insights in the first six chapters that the relatively slight framework of the final 
chapter (30 pages) inevitably struggles to support ihe theoretical effort required to 
apply this new material systematically towarcs the resolution of the three 
overarching questions. On the other hand, the raising of so many new issues sets a 
full agenda for future work, and although, as wil become apparent, this is by no 
means an easy agenda to follow, it is nonetheless a compelling and worthwhile one 
for anyone concerned to explain and assess the normative implications of the 
shifting relationship between the forms and unde-currents of litigation and wider 
developments in law and society. 

The following discussion is in various parts. Am overview is supplied of the six 
substantive chapters which shape the book, dviding into historical analysis 
(Chapters One and Two), the most immediate concern of which is with the 
explanatory dimension of the project, and contemporary analysis (Chapters Three 
to Six), within which strategic and normative questions move centre-stage. 
Thereafter, using the concluding chapter as a peint of departure, an attempt is 
made to push the research agenda a little furtaer with the three overarching 
questions still to the fore. 


I 


The opening two chapters announce the study’s historical and comparative 
credentials by reviewing the development of pressure through law in Britain and 
America respectively. The British chapter introcuces and illustrates three major 
analytical themes which recur throughout. The first, and most general, is that of 
continuity (pp 59—60). From Lord Mansfielc’s judgment in the landmark 
abolitionist case of Somerset v Stewart,’ there Las, apparently, been very little 
new under the judicial gaze by way of presstre group motives or methods. 
Certainly, the received wisdom within legal circles that pressure-group litigation is 
a modern phenomenon, imported from the USA as recently as the 1950s, is deeply 
flawed (p 1). Moral entrepreneurs sought to accumulate symbolic capital through 
the courts at least as assiduously in Victorian times as they do today. For instance, 
in the domain of sexual morality and pornogrephy, many of the activities of 
William Coote’s National Vigilance Association NVA) prefigured those of Mary 
Whitehouse’s National Viewers and Listeners association (NVLA). Likewise, 
some of the key lobbies one hundred years ago were in matters as currently topical 
as child welfare, animal rights and environmental protection, a thematic resilience 
reflected in the institutional longevity of key agermies such as the National Society 
for the Prevention of Cruelty to Children, the Royal Society for the Prevention of 
Cruelty to Animals and the Commons Preservat:on Society. 

The idea of continuity also informs the authors’ other two themes, namely 
networking and diversity (pp 60—61). In keeping with their robustly empirical 
approach, the authors are more concerned to Iluminate the detailed shape of 
networks associated with litigation than to provide a general understanding of their 
structure and dynamics. Here, however, the emerging discipline of social network 


3 (1772) 165 ER 1414. 
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analysis might have provided a theoretical language with which to polish and refine 
their many insights. By demonstrating the close interconnections between pressure 
groups, they reveal how significant developments in pressure through law were 
often brought about by very small ‘cliques’ and ‘configurations,”* often sharing 
techniques and subscribing to overlapping moral and political perspectives. There 
is much more to this than the ‘great men’ theory of history, presented as a tribute to 
Whig heroes such as Wilberforce, Shaftesbury and Chadwick. Certainly, these 
were influential figures across a range of issues, and not averse to association with 
litigation when expedient; but, as the authors document, networking could also 
operate through subterranean channels and create more unlikely patterns across the 
ideological spectrum. John Stuart Mill’s utilitarianism, for example, involved him 
in active support not only for suffragism but also for the libertarian opposition to 
state control of prostitution and for the anti-enclosure activities of the Commons 
Preservation Society. By contrast, Canon Rawnsley, a founder of the National 
Trust and fellow ‘green,’ complemented his arcadian activities by involving 
himself in the distinctly anti-libertarian moral interventionism of the NVA. 

It is strongly implicit in the authors’ analysis, moreover, that legal phenomena 
do not merely reflect networking activities, but that the law itself, through its 
institutions and personnel, provides a ‘peak’? site around which networks may be 
constituted or reinforced. For example, although not set up with a predominantly 
legal strategy in mind (p 54), the historical resilience and strategic coherence of 
the National Council for Civil Liberties (NCCL) is, perhaps, best understood in 
terms of its transcription of a disparate range of struggles over the acceptable 
demarcation of private and public spheres of social life into a specifically legal 
discourse. In this sense, it is a bridging institution, connecting far-flung social 
movements by providing a common route to the law. Of course, the professional 
autonomy and exclusivity of legal institutions, together with the authoritative 
nature of legal judgments, guarantees to law its ‘peak’ status within key social 
networks even in the absence of such bridging institutions. In any given period, 
particular legal firms, or chambers, or counsel, or even courts, become the chosen 
vehicle of multiple lobbies in a small professional world where reputation is the 
standard currency. For instance, that every generation has its Radical Lawyers, 
from Tom Paine’s champion, Thomas Erskine (p 31), to the Birmingham Six’s 
brief, Michael Mansfield, may be due not only to the talent and convictions of the 
personalities involved, but also to the internal structure and functional significance 
of legal institutions. If such characters did not exist, perhaps it would be necessary 
to invent them! 

The theme of diversity also acknowledges the importance of structural features 
of the legal system as well as the different resources and objectives of different 
pressure groups. The authors graphically demonstrate that there never has been a 
single paradigmatic form of pressure through litigation. Some groups are 
proactive, others reactive; some groups use civil law techniques, others are at the 
receiving end or, less frequently, the initiating end of criminal prosecutions; some 
use the law for instrumental purposes — seeking to win cases and set precedents — 














4 J. Scott, Social Network Analysis: A Handbook (London: Sage, 1991). Other useful overviews include 
J.C. Mitchell (ed), Social Networks in Urban Situations (Manchester: Manchester University Press, 
1969); P.V. Marsden and N. Lin (eds), Social Structure and Network Analysis (Beverly Hills: Sage, 
1982). For an interesting application to patterns of social and political power in modern Britain, see J. 
Scott, Who Rules Britain? (Cambridge: Polity, 1991). 

5 J. Scott, Social Network Analysis: A Handbook, n 4 above, p 101. 
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others use it for symbolic purposes, while a third group combines the two;° some 
groups espouse radical aims, others have conservative or reactionary objectives; 
and, to cap it all, some groups adjust their position on the strategic spectrum at 
different stages of their development. While content to map these different 
possibilities, the authors do not find it heuriszically useful to develop a firm 
typology of groups or practices. It is clear even at this early stage, therefore, that 
the exertion of pressure through law is a complex affair and that to grasp its 
historical dynamic we need to move beyond -he immediate characteristics of 
groups and their point of entry into the adjudicacory system and construct a more 
elaborate analytical edifice. 

One way of approaching this task is through comparative analysis. An 
examination of the development of pressure thrcugh the courts in a kindred legal 
system,’ namely the American system, may allow salient differences to be 
identified and background causes of this divergence to be isolated; in turn, 
exposure to counterfactual possibilities may prod:ice a heightened awareness of the 
key relationships of cause and effect within the domestic system. Serious 
comparative study, however, can only proceed #f certain preconceptions as to the 
properties of particular legal systems are avoided. Accordingly, the authors move 
quickly in Chapter Two to scotch the myth of American society as excessively 
litigious, as a culture in which pressure groups iurn instinctively to the writ as a 
means of resolving disputes and advancing clams. Indeed, the development of 
pressure through law in America is in some respects very similar to the British 
experience. In both countries such activity has a long tradition, evolving slowly in 
the nineteenth century but developing exponentially since the Second World War 
(p 110). However, there remain important differences of degree. Pressure group 
activity in general, and the use of legal technicues in particular, remains on an 
altogether larger scale and interacts with the procedures, techniques and 
adjudicatory philosophy of the courts in rather different ways on the other side of 
the Atlantic. For the authors there are two interrelated sets of reasons, 
constitutional and cultural, for this variation. 

Constitutionally, both philosophical and structaral factors encourage recourse to 
the courts by cause groups. Various strands of the canstitutional tradition, including 
the common law heritage of property and due Droczess rights, the Bill of Rights 
expounded as a constitutional codicil in 1791, and the more general background of 
eighteenth-century beliefs in natural rights (p 64), have provided a powerful 
legacy underwriting the significance of ‘rights telk’ within contemporary political 
discourse generally. Key political questions about the relationship between 
individual entitlements and freedoms and the proper scope of state power tend to 
be articulated as arguments over rights, which in turn translate readily into 
competing legal claims. Further, the ‘institutional pluralism’ (p 65) of the 
American political system provides a significant-incentive to pursue general social 


6 Studies of the emergence and impact of legislation have also noted the frequent interplay between 
symbolic and instrumental considerations. See, for example, D.R. Miers and A.C. Page, Legislation 
(London: Sweet & Maxwell, 2nd edn, 1990) p 211. 

7 For a perceptive discussion of what can sensibly be compared within comparative law, see B. 
Grossfield, The Strength and Weakness of Comparative Law (Oxford: Clarendon Press, 1990) esp 
pp 72—74. 

8 For discussion of the historical development of the Amer-an rights tradition, see M.J. Lacey and K. 
Haakonssen (eds), A Culture of Rights (Cambridge: Cambridge University Press, 1991). For 
discussion of its contemporary significance, see M.A. GEndon, Rights Talk: The Impoverishment of 
Political Discourse (New York: Free Press, 1991). 
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and political causes through the courts. The difficulty of securing amendments to a 
deeply entrenched Constitution has traditionally placed a high premium upon 
judicial interpretations of the text as it stands. These interpretations can declare 
state or federal legislation to be unconstitutional and can establish national norms 
in their place. Less directly, given its jurisdiction to decide the boundaries of state 
and national authority, the Supreme Court also attracts the attentions of pressure 
groups in its role as federal umpire, applying the rules which dictate at which 
constitutional level a strategy of legislative reform may competently be pursued. 

In investigating the deeper cultural reasons for the relatively high incidence of 
pressure through law, the authors are less expansive in their provision of an 
explanatory scheme. Certainly, there is a rich series of accounts of different areas 
and phases of activity, covering key institutions and events in struggles over 
slavery, race and sex discrimination, social welfare rights, environmental 
pollution, abortion, censorship and obscenity, capital punishment, and victims’ 
rights. There is a nod in the direction of pluralism as a model to explain this 
diverse range of activity (p 110), but in the absence of a deeper investigation of 
what is meant in terms of the balance and interrelationship between different 
economic, social and political forces in American society, this is virtually 
tautologous. To say that a society with a vibrant culture of interest group activity is 
one in which a plurality of interests are serious participants in political and legal 
affairs, tells us very little. By the same token, the difficulties of deploying the 
abstract formulations of pluralist theory to useful and precise explanatory effect 
should not be underestimated, an issue to which we shall return in due course. For 
now, we simply note that the somewhat anaemic presence of pluralism in the 
American chapter means that heavy reliance is placed upon the constitutional 
strand of explanation, thereby courting a lego-centric bias. 

This constitutional analysis is, nevertheless, highly revealing. In particular, the 
authors offer useful insights into how the internal motor of legal change operated 
in the post-war years. A key factor was the rights revolution initiated by the 
Warren Court in Brown v Board of Education of Topeka? and sustained in a 
lower key into the period of the Burger Court (p 95). The message was sent, and 
received, that both Supreme Court and lower courts were sympathetic to creative 
claims in the domain of individual and group rights and to flexible methods of 
substantiating such claims. A closely connected trend was the growth of public 
interest law. In the first and second ‘waves’!° of the modern access to justice 
movement, public interest lawyers, underwritten by private and corporate 
philanthropy and by publicly-funded neighbourhood law offices, built upon the 
success of litigation-orientated institutions of earlier origins, such as the National 
Association for the Advancement of Coloured People (NAACP) (pp 81—88) and 
the American Civil Liberties Union (ACLU) (pp 88—94), to establish a broader 
base from which the economic and organisational impediments to the adequate 
representation of disadvantaged groups could be tackled (p 96). 

While the combination of a liberal Supreme Court and greater commitment at 
the margins of the profession to the support of underprivileged constituencies may 
have provided an important catalyst for the recent upsurge in cause-based 








9 (1954) 347 US 483. 

10 In his comparative analysis of the development of the modern access to justice movement, Cappelletti 
has distinguished three ‘waves,’ or stages, within which economic, organisational and procedural 
obstacles have been tackled respectively. See M. Cappelletti, ‘Alternative Dispute Resolution 
Processes within the Framework of the World-Wide Access-to-Justice Movement’ (1993) 56 MLR 
282—296, at 283—284. 
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litigation, the authors make clear that the contem>orary picture is only in part a 
reflection of this radical background. Drawing upon the work of Epstein in 
particular,'' they demonstrate how the ‘New Rigat’ (p 100), too, has responded 
effectively to the new opportunities available for pressure group litigation. 
Following in the footsteps of those ‘Conservatives in Court’ (p 78) who so 
successfully opposed much of the social and labou- legislation of the early decades 
of the century, in the past twenty years new and more sophisticated organisations 
and lobbies have committed themselves to litigation as a means to advance or 
defend the interests of economic liberalism and corservative morality. These range 
from the Pacific Legal Foundation with its broadbrush approach, to groups such as 
the National Right to Life Committee!* with a single issue mandate, in its case the 
reversal of the pro-abortion decision in Roe v Wade (pp 102—104)."° 

Two more general points arise from this historical analysis, both of which in 
their different ways reinforce the view that the operation of the legal system is not 
simply epiphenomenal, reflecting the wider social and political contest between 
groups, but instead possesses its own dynamic and is instrumental in shaping that 
broader contest. In the first place, the resurgence of right-wing pressure in the 
courts can be seen as a direct reaction to the legal activism of liberal and left 
groups (p 100). Indeed, it has been persuasively argued that the more general 
politicisation of the Supreme Court under Reagan. and Bush, evident in the public 
controversy which invariably surrounds every new judicial appointment and in the 
subjection of individual members of the Court to -elentless lobbying from myriad 
sources, is a direct legacy of the internal transformation of attitudes precipitated by 
the Warren Court towards a more explicit ackmowledgement of the moral and 
political dimension of its constitutional judgments.!* 

In the second place, the general orientation towards the legal process on the part 
of group litigants in modern constitutional cases tends to be less a reflection of 
their general political ideology and more a respcnse to the strategic imperatives 
involved in trying to succeed in court. The authors make this point nicely with 
reference to the tactics of New Right groups in abcrtion cases and elsewhere. Their 
conservative ideology dovetails neatly with a formalist conception of the judicial 
function, emphasising a mechanical application cf the rules without reference to 
external criteria or influences. However, despite his, and despite the fact that the 
present Rehnquist Court has presided over a shift back to a more formalist stance 
in its internal procedures, in practice the pro-life .obby has not been slow to bring 
to the courtroom corporate pressure techniques — particularly the amicus brief — 
which presuppose a much more pragmatic unders:anding of the judge as a political 
animal (pp 100— 102). Although not a line pursued by the authors, this additional 
demonstration of the relative autonomy of the legal and constitutional processes 
and practices underpinning the development ot pressure group litigation also 
illuminates a more general debate within American legal history over the ebb and 
flow of legal formalism. In his recent work or American legal history in the 
century following the Civil War, Horwitz characterises the major transformation 
as one from ‘Classical Legal Thought,’ which en-bodies the major themes of legal 
formalism, to ‘Progressive Legal Thought,’ which embraces legal realism and 
other attitudes sceptical of the division betweer legal discourse and moral and 





11 L. Epstein, Conservatives in Court (Tennessee: Universitr of Tennessee Press, 1985). 
12 See C. Gearty, ‘The Politics of Abortion’ (1992) 19 JLS 441—453, at 449—552. 

13 (1973) 410 US 113. 

14 See C. Gearty, n 12 above, at 449—453. 
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political discourse.’ Although Horwitz qualifies his thesis by suggesting a revival 
of formalist thought in the wake of World War I, a major criticism of his approach 
is the unduly stark manner in which the opposition between the two major types of 
legal thought is portrayed.'° In consequence, he underemphasises the significance 
of shifts and developments within the major types,!’ and of the ways in which, in 
each successive epoch, rather than one being eclipsed by the other, they co-exist in 
a state of creative tension. That a social movement in basic sympathy with a 
formalist world view can bring non-formalist tactics to bear upon a court itself in 
retreat from a non-formalist ideology is eloquent testimony to this. 

In summary, the authors demonstrate that the constitutional background, 
although not telling the whole story, is important in making sense of the American 
experience of pressure group litigation, and, by inference, that the absence of any 
similar background in the UK helps to account for its peculiar course of 
development. But the authors do not use the American material simply to advance 
this explanatory thesis. In keeping with their wider agenda, they also begin to 
address both strategic and normative questions. For instance, their discussion of 
the origins and later deployment of the amicus brief and the Brandeis brief involves 
consideration of the strategic value of these procedural tools for particular pressure 
groups. As the amicus procedure provides a window for groups wishing to 
intervene as third parties, it becomes a pressing issue whether a broad general civil 
liberties organisation such as the ACLU should confine itself to a general 
campaigning role, occasionally using third party submissions to amplify and 
contextualise its message, or whether it should fight particular cases and so risk 
neglecting wider issues or associating itself with clients possessing an 
unsympathetic image (p 93). Further, examination of the forms and uses of the 
amicus and Brandeis briefs introduces normative questions about the 
‘representativeness’ of sponsoring groups, about the suitability of allowing robust 
third party rights within the traditional common law model of adjudication as a 
contest between two parties, and about the relevance of sociological and other non- 
legal types of evidence to the resolution of justiciable issues. These questions are 
further considered below. 


I 


In their treatment of various aspects of the contemporary state of pressure through 
law, the middle chapters of the book develop many of the themes introduced in the 
historical analysis. Chapter Three examines the amenability of the civil legal 
process in modern England to group actions. Given that many of the principles and 
tules governing access to the courts are esoteric, yet have a clear practical 
relevance for pressure group activists, the difficulty of writing a book for multiple 
audiences bears most acutely at this stage of the inquiry. The authors, however, 
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Duxbury, ‘Pragmatism Without Politics’ (1992) 55 MLR 594—610; R. Stevens, Law School: Legal 
Education in America from the 1850s to the 1980s (Chapel Hill: University of North Carolina Press, 
1983) p 56. 
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overcome this problem by providing an account aad critical analysis of the relevant 
procedures which is clear and concise but whick does not oversimplify. 

They focus initially on the question of fuading (pp 115—120). Like the 
adversarial process onto which it is grafted, the egal aid system, which provides 
the major source of finance for groups lacking their own resources, is individualist 
in orientation and places many barriers in the way of group litigation. For 
example, in order to be brought under the legal aid scheme an action must pass ‘the 
paying client test,’ which requires a judgment cf its cost-effectiveness from the 
perspective of the hypothetical unsubsidised c.ient; this is hardly a standard 
calculated to encourage support for the more diffuse interests, such as those 
associated with consumer and environment protection, with which pressure groups 
are typically concerned. Similarly, the rule that the fund is replenished from 
damages awarded to legally aided clients may discourage cause groups from 
adopting an aggressive legal strategy. More brcadly, eligibility for legal aid on 
income grounds generally has followed a downwards trajectory in the last decade, 
and this trend shows every sign of continuing® In any event, many types of 
action which may provide suitable vehicles for pressure group activity, 
particularly tribunal and inquiry proceedings, dc not qualify for legal aid. While 
there is some discretion within the legal aid scheme to mitigate the harsher effects 
of some of these rules, this merely highlights the-double-edged nature of a system 
in which the vigorous pursuit of group interests m the courts is heavily dependent 
upon public funding. On the one hand, this econcmic support may be vital but, on 
the other, it may institutionalise the tension bet-veen the state’s interest that the 
legal system be used primarily for the resolution of individual conflicts and the 
interest of pressure groups in using the courts as a forum for the advancement of 
political objectives by other means, including Cbjectives which may be at odds 
with the dominant ideology of the state. In turn, the need to manage this tension 
might compromise the position of institutions which make the key distributive 
decisions. This dilemma applies not only to the Legal Aid Board, but to the various 
specialist agencies such as the Equal Oppcrtunities Commission and the 
Commission for Racial Equality, which, as the authors note (pp 119— 120), also 
divert public money into private litigation. 

In their discussion of multi-party litigation, the authors are somewhat less 
downbeat in their assessment of procedural deve opments. On the one hand, there 
is no domestic equivalent to the American class action, which is available where 
putative legal claimants are so numerous that joirder is impossible and where there 
are common questions of fact or law connecting the various claims 
(pp 124—126). In contrast, the English representative action is a ‘poor relation’ 
(p 127). The offspring of a more individualist model of legal action, its relative 
impotence is a function both of its restrictive terms of reference and of the 
pusillanimous approach of the courts to its mterpretation. The existence of 
identical interests between parties is a prerequisite of a representative action, and 
this test has been construed narrowly to disallow such proceedings where a series 
of separate contracts, albeit in standard form have been at issue, or where 
damages are sought by a plurality of claimants, each of whose circumstances 
differ. On the other hand, the authors report a recent thawing of judicial attitudes 


18 Foran overview of recent developments, see D.S. Wall, ‘The Legal Aid Trade’ (1993) 143 NLJ 1098, 
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to representative proceedings,” together with more substantial developments in a 
third procedural device which acknowledges group interests, namely the lead 
action. Technically, this is less a means of pursuing a common cause, and more a 
mechanism for the co-ordination of individual actions which have some questions 
in common, with the judge empowered to choose one or more specimen actions 
from a group and to stay all others until the lead actions have been determined. The 
authors chart the development of this technique with particular reference to the 
growth of litigation coalitions in mass tort cases in matters such as vaccine 
damage, pharmaceutical side-effects, transport disasters, and tranquiliser 
addiction (pp 120— 123, 129— 136). Recalling the theme of continuity, the pace of 
change is incremental; the key procedural innovations have been the work of the 
courts themselves, although the legislature has recently increased the momentum, 
particularly through the outline powers granted to the new Legal Aid Board under 
the Legal Aid Act 1988 to set aside its more restrictive financial rules and to 
designate a lead firm or firms of solicitors as the recipient of public funding. 

The authors also report mixed progress towards a more group-friendly model of 
litigation in their assessment of public law litigation. They demonstrate that despite 
its achievements in rationalising and simplifying the previously unwieldy and 
opaque remedy-based system of administrative law, the limitations of the post- 
1977 procedure for Application for Judicial Review (AJR) are felt particularly 
keenly in group actions. The O’Reilly v Mackman?' principle of the mutual 
exclusivity of public and private law actions threatens failure for the litigant who 
chooses the wrong option at the application stage. More generally, the leave 
requirement and the short time limit of the AJR procedure restricts the degree of 
control which pressure groups can retain over their lawsuit, while its removal of 
jurisdiction from the county courts may deny such groups an effective local 
campaigning forum. 

Perhaps the key issue for campaigners in the public law arena, however, is locus 
standi, and the authors devote particular care to its treatment (pp 142—151). As 
with legal aid funding, the problem is one of how to acknowledge diffuse interests. 
They conclude that, despite a faltering progress towards a more liberal regime of 
access, the law in this area remains essentially unclear, a sentiment echoed in a 
recent Law Commission Consultation Paper.” Difficulties arise in two broad 
categories of case.” First, there are situations where a group is operating in an 
‘associational’ capacity, claiming to act on behalf of its members. Basically, the 
position here is that a group has no greater, or lesser, right to sue than its 
constituent parts, a test which can have liberal consequences provided the 
‘sufficient interest’ of individual members, as the post-1977 test has it, is 
interpreted in an open-ended manner. The Fleet Street Casuals case,” in which 
the National Federation of Self-Employed and Small Businesses Ltd was granted 
standing to challenge a tax amnesty between the Revenue and part-time newspaper 
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workers, exemplifies the more expansive approach. However, to deploy a well- 
worked distinction,2> it seems that in setting the access threshold the domestic 
courts remain more favourably disposed to the Drotection of ‘material interests,’ 
involving property, welfare or other benefits specific to individuals, than to the 
protection of ‘ideological interests’ which invokve values general to society or a 
section thereof. This might explain why, in thz Rose Theatre case,” the judge 
refused access to a group of archaeologists, acto-s and local residents to challenge 
a decision by a minister not to schedule as a site cf national importance the recently 
discovered remains of a key cultural institutioa of Elizabethan vintage. In this 
instance, the values in question were irreducitle to the sort of concrete, albeit 
diffuse, interests at stake in the Fleet Street Casuals case. 

Difficulties also arise where a group is operating in a ‘surrogate’ capacity, acting 
for people unable or unwilling to help themselves. Here organisations such as the 
Child Poverty Action Group (CPAG) have kad modest success in achieving 
recognition from the courts, but the basis of jadicial reasoning is, if anything, 
more obscure than with regard to associational groups”; and, as the authors 
document, the lack of development of a clear line of principle is in part attributable 
to the tendency of parties, particularly government parties, not to contest the 
standing of an adversary in certain cases in order to obtain a definitive ruling on a 
moot point of substantive law. 

Of course, one way of overcoming conceptual difficulties over representation in 
either type of situation is to rely upon the Attorney-General, who has automatic 
standing, to initiate action in the public interest cr to allow a private party to sue in 
his name in a ‘relator’ action. However, given “he status of the Attorney-General 
as a law officer of the Crown, the tension between state and group interests 
referred to earlier is again starkly evident here, as reflected in the practice of the 
Attorney never to take action against his Cabinet colleagues. More generally, the 
unreviewability of the Attorney’s discretion’ entails that his prejudices need 
never be defended and he is under no justiciable obligation to address the difficult 
question of classifying and ranking different types of interests in an internally 
coherent and consistent manner. 

While they are acutely aware of the abding shortcomings of domestic 
procedures in accommodating group interests, itis one of the great strengths of the 
authors’ discussion of the relationship between group strategy and legal procedures 
that they do not assume that every representative device received into the law will 
automatically operate in the interests of all pressure groups. They also document 
how some developments can assume the qualities of a ‘Trojan Horse’ (p 152). One 
lesson from America is that the class action caa be turned against the interests it 
was developed to serve and used by threatened zorporate interests as a ‘defensive - 
tool’ (p 126) to contain plaintiffs in mass tort ceses within a single forum where a 
single award may be assessed. This type of consequence is more likely where 
procedures favourable to collective action are underscored by the theme of judicial 
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efficiency and economy rather than that of access to justice (p 124).” 
Accordingly, in the domestic context pressure group strategists should be wary of 
the dangers of co-ordinated schemes and lead actions in removing the powerful 
threat of multiple actions, in imposing premature time limits on all class members 
in ‘creeping disaster’ scenarios (pp 121, 132—135), and in displacing the wider 
social and political objectives of groups in favour of narrow compensatory goals. 
Similarly, the velvet glove of the legal aid system can smother the impulse of 
pressure groups to engage in unorthodox tactics such as the ‘blitz’ campaign which 
is often effective as a device in local courts in social welfare matters 
(pp 137—140). 

In Chapter Four, the authors develop and apply a more general analytical model 
of the relationship between pressure proups and the domestic courts. Put simply, 
the ease with which a campaign strategy can be accommodated in the courtroom is 
porirayed as depending upon its ‘good fit’ {p 157) with the legal process. Good fit 
is a function of the extent to which the subject-matter, means and objectives of a 
campaign are consonant with the underlying imperatives of the legal system. In 
turn, these underlying imperatives are premised upon the idea of the ‘separate 
identity’ (p 155) of the judicial role. The idea of separate identity is unremarkable 
in content, consisting of the constitutional doctrine of judicial independence and 
various associated features of legal formalism. What is more noteworthy is the 
authors’ insistence upon the importance of its ideological function, as ballast for 
the popular conception of disinterested justice upon which the legitimacy of the 
legal system rests. In this way, the narrow strategic question of how to succeed as a 
pressure group and the broader normative question of the legitimate foundations of 
the legal system in general are made close companions. 

A good fit in terms of subject-matter typically involves the attempt to invoke 
well-entrenched common law rights, in particular property rights. In contrast, bad 
fit involves those cases viewed within judicial discourse as located at the 
boundaries of justiciability, the ‘no go areas’ of defence policy, national security, 
and complex ‘polycentric’ questions of public policy and resource allocation 
(pp 160—161). But just as justiciability and polycentricity are notoriously matters 
of degree,” so there is a broad spectrum of cases where subject-matter is not 
decisive and good fit depends crucially on means and objectives. Acceptable 
methods of campaigning in the courts are those which stay within procedural codes 
of conduct, which are supported by persons deemed ‘respectable’ in wider social 
circles, and which employ legal personnel who subscribe to the ethos of ‘separate 
identity’ (p 162). Acceptable sets of objectives are those which retain winning the 
case as a top priority. 

If this strand of argument appears rather circular, it acquires a more incisive 
edge when the authors begin to investigate the ways in which the criteria relevant 
to fit may pull in different directions. From their rich variety of case studies, two 
broad patterns of ‘deviant’ engagement with the legal process may be discerned. In 
the first place, there are groups for whom an isolated court victory is not a priority 
and whose subject-matter is not promising, but who nevertheless choose or have 
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no choice but to litigate, and who may or may not employ acceptable methods. 
Here we may cite the political defence campaigns of the Peace Movement against 
charges of incitement to disaffection and various other public order offences 
(pp 162— 168); the proactive use by the Leagre Against Cruel Sports of the 
ancient tort of trespass as part of an incremental campaign against individual hunts 
(pp 168—170); judicial review actions by social pressure groups such as CPAG 
aimed to expose governmental departments and other public bodies to 
embarrassing publicity over existing policy initictives (pp 170— 172); the use of 
the doctrine of discovery to bring into the public domain previously confidential 
information (pp 172— 177); and the use of the coarts and the House of Commons 
‘in tandem’ (p 178) in order to amplify a campaign message or pursue a dual- 
pronged strategy for legal reform. In the second place, there are groups for whom 
victory in court is a key objective but who start with various disadvantages in terms 
of subject-matter, expertise and organisation and who may employ innovative and 
aggressive techniques in an attempt to redress the balance. Here we return to the 
post-Thalidomide litigation coalitions in mass tort cases and to the development of 
new networks of specialist lawyers and disaster support groups well versed in high 
profile media campaigning techniques and prepered to sail close to the wind of 
contempt of court (pp 184— 190). 

Two conclusions which the authors draw from this analysis are particularly 
important. First, the combined weight of these various sources of pressure is 
placing considerable strain on the existing litigatton framework. The bludgeon of 
contempt of court may be available to deal w-th the more ‘outlandish’ cases 
(p 193), but this should not distract us from the more subtle ways in which 
pressure may be exerted, to which institutional resistance may be less effective or 
assiduous. Two American innovations, the amicus intervention and the ploy of 
‘plaintiff stacking’ to impress the court, have already gained a toehold in domestic 
procedure and practice (pp 194-196). Further, transatlantic networking amongst 
disaster lawyers and support groups is now suf-iciently established to ensure a 
regular cross-fertilisation of pressure techniques (p 190). Secondly, it would be 
naive to suppose that a pattern of increased defloyment of pressure techniques 
which has developed from such a heterogeneous range of motives and 
circumstances could represent an unqualified good. According to the authors, not 
only do recent trends threaten ‘separate identity” — a tradition which cannot be 
discarded lightly — but they acquire a spurious unity and artificial attractiveness 
through their rhetorical opposition to the less attractive features of the traditional 
system: 

the danger ... lies in the fact that they can be plausibly presented in terms of demystification and 

reshaping of an antiquated, outmoded and elitest legal system. To put this differently, they are sold to 

the public as making law more accessible, less costly, more :omprehensible and user-friendly (p 199). 
Beneath the attractive packaging, however, present trends may owe as much to the 
efforts of rapacious legal professionals to colonis2 new areas of social struggle as 
to any altruistic drive to satisfy previously unmet legal need, and their effect may 
be as much to institutionalise new forms of conflict amongst old vested interests as 
to broaden participation in the legal process. 


Il 


In Chapters Five and Six, the authors continue to investigate the spectrum of 
pressure group strategies and aspirations, and to examine how these strategies and 
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aspirations affect the working of the wider legal order and influence our evaluation 
of the appropriateness of its normative standards. Indeed, in concentrating upon 
how pressure groups are involved in criminal litigation and in transnational legal 
contexts respectively, the main thrust of these chapters is to broaden rather than 
deepen the authors’ analysis of the contemporary scene, and so they may be dealt 
with rather more briefly. 

A major objective of Chapter Five is to correct a widespread misconception, 
attributed by the authors in part to the dismissive attitude adopted towards private 
prosecution by the Philips Royal Commission in 1981 (p 201), that the 
` contemporary use of private prosecution and of associated techniques is marginal 
and receding. Of course, there are various obstacles to individual and group 
involvement, but much depends upn the statutory and strategic context. In some 
cases private initiative is incompetent, while in others it may be frustrated by the 
operation of consent provisions, by executive takeover, or by the unavailability of 
legal aid. However, for groups with the appropriate resources and strategic vision, 
there is room for manoeuvre. The RSPCA and the Royal Society for the Protection 
of Birds rely upon their technical expertise to dominate prosecutorial policy and 
practice in key areas (pp 207—209). Many other groups adopt an indirect 
approach, aiming to reshape the operation of the institutions within the criminal 
justice system. Their focus of attention may be the police, as in various campaigns 
to persuade them to adopt a more energetic policy against crimes motivated by 
racial or anti-gay prejudice (pp 226—228). Or the aim may be to stimulate the 
public prosecution authorities into action, which may involve periodic resort to 
private prosecution to provide encouragement or provoke embarrassment, as 
testified by the activities of Mary Whitehouse’s NVLA (pp 215—218), and of the 
Campaign Against Drinking and Driving (pp 231—234). Or they may hope to 
influence the trial process, as in the campaign of Victim Support for victims’ rights 
(pp 221—222). Just as with action in the civil courts, campaigners may view their 
activities in the criminal courts as a modest component of a wider plan, and this 
allows us to view the efficacy of pressure group efforts in the criminal courts in a 
more favourable light. For example, Women Against Rape has supported civil 
actions against rapists as a second string to the victim’s bow (pp 223—226); the 
attempts of disaster groups in the Herald of Free Enterprise, Hillsborough and 
King’s Cross cases to press for prosecution on charges of corporate and individual 
manslaughter can be seen as part of a wider plan to maximise information and 
accountability (pp 228—231); as a final example, for the NVLA the criminal 
courts are rarely more than a staging post in an ongoing campaign, pursued 
primarily through Private Members’ Bills, to roll back through legislation the 
relatively permissive social mores of the post-war years. 

Having exposed a relatively neglected undercurrent of pressure through criminal 
law, the authors offer a cautionary note similar to that sounded in their discussion 
of the civil courts. Whilst insisting that private prosecution is ‘a safeguard against 
corrupt, negligent or inappropriate conduct’ (p 236) by police and public 
prosecutors, and so refusing to concede the Philips line that prosecution should be 
a public monopoly, they recognise the need to limit the powers of unaccountable 
groups to decide whether the coercive machinery of the state should be set in 
motion in any particular case. 

The state of progress which the authors find in their survey of the international 
scene encourages a marked change of tone in the following chapter. They offer a 
corrective against the view which sees the new arenas of international and 
supranational law as happy hunting-grounds for litigious pressure groups. Instead, 
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they report a relatively underdeveloped landscape. This is least surprising in 
respect of the first of their three sites of inquiry, the United Nations. Although 
highly receptive to pressure groups, the UN, despite recent developments, lacks 
the judicial fora and enforcement procedures tc provide direct relief for case- 
orientated organisations. Instead, the UN provides a useful role as a standard- 
setter, as a tool of moral and political pressure with which to exhort recalcitrant 
national authorities, and as a source of norms justiciable in domestic courts 
(pp 237—254). 

It is when we turn to the other two institution: under analysis, namely the EC 
and the ECHR, that the authors’ assessment is more challenging to conventional 
wisdom. They document the uneven development of pressure group activity in the 
Community and set out the more specific impediments to their involvement in 
litigation. Under the constitutional design of the Community, the Commission is a 
central actor in the enforcement of common ncrms. With its relatively modest 
staff, it is highly dependent upon interested groups to raise the alarm in the case of 
national infringements in dense and complex areas of regulation, but the 
relationship is an uneven one as these groups have very little scope to compel the 
Commission to act. Under the restrictive standng rules of Art 173 of the EC 
Treaty, such groups cannot gain ready access to he European Court of Justice as 
parties to review the actions of the Commission or other Community institutions, 
nor are third party interventions in infringememt proceedings any more easily 
accommodated. Essentially, the national courts and the reference procedure under 
Art 177 are the only reliable avenues through wich groups can have matters of 
Community policy judicially determined, as is evident from successful campaigns 
in areas such as sex discrimination (pp 282—237) and protection of migrating 
birds (pp 287—289). To develop the authors analysis, therefore, we may 
conclude that for all the assumption by the Community of the attributes of a ‘post- 
Hobbesian’ state,?! its political and judicial institutions do not yet provide the 
most obvious forum for interest groups with Earopean concerns. Rather, they 
provide but one level of activity within a system of ‘disjointed pluralism, ’”?? with 
the nation state remaining a major point of reference. 

With regard to the ECHR, the authors are even ess impressed by the maturity of 
pressure group participation. They would not dery the exponential increase in the 
activity and influence of the Council of Europe mstitution from modest post-war 
beginnings, nor the present ‘impression of busy success’? arising from its ‘almost 
revolutionary assertion of judicial power extending over 27 governments and 
hundreds of millions of people.”*4 Further, with its well-developed ‘judicialised 
structures’ (p 289) of Commission and Court, and with the gradual removal of 
procedural impediments to group representation (pp 259—262), it is undeniably 
the best placed of all existing international emities to attract group pressure 
through law. Nevertheless, they conclude that group performance in the Court, at 
least by transatlantic standards, ‘has been desultory and unenterprising’ (p 267). 


31 W. Streeck and P.C. Schmitter, ‘From National Corporati :m to Transnational Pluralism: Organized 
Interests in the Single European Market’ (1991) 19 Politic and Society 133— 164, at 152. 

32 J.J. Richardson, ‘Introduction: Pressure Groups and Gove-nment’ in J.J. Richardson (ed), Pressure 
Groups (Oxford: Oxford University Press, 1993) pp 1— 15, at 13; referring to Streeck and Schmitter’s 
idea (n 31 above) of a pluralism organised over three territrial levels, namely regions, nation-states 
and Brussels. 

33 C.A. Gearty, ‘The European Court of Human Rights aed the Protection of Civil Liberties: An 
Overview’ (1993) 52 Cambridge LJ 89— 127, at 89—90. 

34 ibid at 91. 
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While they concede that with unsympathetic domestic judges?’ and various ‘bad 
fit’ subject-matters which the Court may be only too happy to leave within the 
margin of appreciation of domestic authorities, conditions are not always 
propitious for the successful intervention of cause groups, they are nevertheless 
prepared here as at no other point in their study to lay the primary responsibility 
for failure squarely at the door of the groups themselves. While some single-issue 
groups with ‘sharp issue focus’ (p 267), such as MIND and STOPP, have been 
relatively successful, trans-European networking has been inadequately developed 
and litigation strategy insufficiently proactive for groups with more general 
campaigning ambitions, such as NCCL/Liberty, to maximise their impact. In 
direct contrast to their assessment of domestic criminal justice, therefore, the 
authors conclude that pressure group activity in the ECHR, as in the other 
international fora, is substantially underdeveloped, and that its extension should be 
encouraged. 


IV 


By drawing together and developing the major findings of the authors with regard 
to their three overarching themes, Chapter Seven reinforces both the strengths and 
limitations of their study and highlights the areas in which additional inquiry might 
bear fruit. In particular, the conclusions tend to underline the extent to which the 
general approach of the authors is ‘bottom-up’ rather than ‘top-down,’ and 
‘dispute-centred’ rather than ‘court-centred,’** treating most fully and most 
cogently those issues which are most amenable to analysis from their favoured 
perspective. 

Thus, throughout the study and in their final theoretical reflections, the authors’ 
most original, detailed and incisive contributions are to the analysis of the various 
forms of pressure group strategy and the political and legal micro-contexts within 
which they unfold. This is most obviously true of the contemporary analysis, but, 
arguably, even the historical chapters read most comfortably as a series of linked 
case studies tracing the development of particular strategic options, techniques and 
preferences and specific institutional responses to these trends. And, in the 
conclusion, this finely-textured understanding is applied in a telling critique of 
existing theories of pressure group effectiveness. Even the most impressive work 
within this genre, as represented in O’Connor’s analytical model?” which 
synthesises a broad range of strategic variables drawn from the American 
experience (pp 302—305), is challenged as insufficiently wide-ranging on two 
counts. 

First, it pays inadequate attention to variations in ‘group personality’ 
(pp 305—306). In particular, their commitment to a dispute-centred rather than a 
court-centred approach leads the authors to stress how the studies relied upon by 
O’Connor neglect the extent to which success in litigation may be tangential to the 


35 Although the domestic tide is turning, with the present Lord Chief Justice and Master of the Rolls both 
in favour of incorporation: Lord Taylor, ‘The Judiciary in the Nineties’ (The Richard Dimbleby 
Lecture 1992) (London: BBC, 1992); T.H. Bingham, ‘The European Convention on Human Rights: 
Time to Incorporate’ (1993) 109 LQR 390—400. 

36 M. McCann, ‘Reform Litigation on Trial’ (1993) 18 Law and Social Inquiry 715—743, at 729—735 
(reviewing G.N. Rosenberg, The Hollow Hope: Can Courts Bring About Social Change? (Chicago: 
University of Chicago Press, 1991)). 

37 K. O’Connor, Women’s Organisations’ Use of the Courts (New York: Lexington, 1980). 
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programme and policy of certain groups. Conversely, apart from a general 
appreciation of strategic variety, one specific advantage of the authors’ greater 
sensitivity to the divergent angles from which different groups approach the legal 
system is to provide them with leverage to expose the often symbiotic relationship 
between groups with overlapping aims. Within the animal rights lobby, for 
example, respectable and radical groups may reap the rewards or suffer the 
consequences of the tactical approach.to the law adopted by each other, although 
they may be unwilling or ill-equipped to endorse these alternative tactics (p 307). 
A second criticism of the previous literature concerns its concentration on internal 
variables, such as means and objectives, to the exclusion of external variables, 
such as subject-matter and judicial personality (pp 308—310). Although, as the 
authors note, the dearth of empirical work on the British judiciary means that they 
can do little more than acknowledge the potential importance of this particular 
aspect of ‘externality,’ their concept of ‘good fit’ is otherwise sufficiently flexible 
and their grasp of the exigencies of legal procedure and the micro-climate of 
political struggle sufficiently sure to generate a more rounded understanding of the 
strategic context than is obtained through prior approaches. 

However, just as the bottom-up, dispute-centred approach neatly fits the 
requirements of strategic analysis, it may be less supportive of themes requiring a 
more panoramic perspective,** which is the case, at least to some extent, with 
both the explanatory and the normative inquiries In part, this lack of support is a 
simple matter of emphasis. Every line of analysis cannot be exhaustively explored 
in a single study, and it would be churlish to criticise the authors for their choice of 
priorities rather than to praise them for how well they have attended to such 
priorities as they have chosen. More seriously, however, while giving the authors 
full credit for the fruits of their bottom-up approach, if we look beyond the 
unavoidable practical trade-off, there may also be tension between bottom-up and 
top-down approaches at the meta-theoretical lev2] which threatens to skew their 
analysis in a more fundamental sense. The prmary emphasis of a bottom-up 
approach, such as the authors’, is upon diversity, contextuality and local 
explanation. In contrast, a top-down .approach stresses those features of social 
institutions and practices which may be accountec for and subsumed within a more 
general framework of explanation. Of course, as the many outstanding examples 
of integrative theorising within the social sciences demonstrate,*? there is no 
necessary incompatibility between these two orientations, even if one or the other 
is allowed to predominate at different stages or empirical inquiry. There may, 
nevertheless, still be a propensity for one to marginalise the other unduly. Is there 
any evidence of such a propensity in the authors’ treatment of the explanatory and 
normative themes? 

In re-addressing the explanatory theme, the authors concentrate specifically on 
the post-war trend in the UK towards increased volume of pressure group litigation 
(pp 293—298). They posit as a major contributory factor the growing 
heterogeneity of British society, in particular the increased salience of race and 
gender divisions. This has given rise to a more fragmented political culture and to 
new social movements ‘seeking opportunities to pursue their objectives through 


38 G.N. Rosenberg, ‘Hollow Hopes and Other Aspirations: A Reply to Feeley and McCann’ (1993) 18 
Law and Social Inquiry 161—778, at 777. 

39 Probably the best example within the recent British tradition is the social theorist Anthony Giddens. 
See in particular The Constitution of Society (Cambridge: Polity, 1984); Sociology (Cambridge: 
Polity, 2nd edn, 1993). 
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means other than the formal political process. These social developments have 
dovetailed with key trends within the legal system, in particular the growth of legal 
aid and the emergence within an increasingly fissiparous profession“? of various 
fractions more sympathetic to pressure through law in its various guises. And from 
1979 onwards, Thatcherism, despite its ostensible antipathy to the strong central 
state, advanced its radical programme of economic liberalism and social 
authortarianism through increased legislative and quasi-legislative intervention, 
with a corresponding expansion of the scope for disputes in newly regulated fields. 
The Thatcher era also offered a more negative form of stimulation to pressure 
through law: by blocking previously open channels of consultation and 
participation in the wider processes of government and public administration, it 
encouraged the disenfranchised to turn to the courts as an alternative avenue for the 
expression of sectional viewpoints. 

As an outline sketch, this analysis seems unexceptionable. However, perhaps the 
authors’ eschewal of a more rigorous treatment of certain key notions at a broader 
theoretical level precludes a more searching treatment of contemporary trends. 
First, there is their conceptualisation of the state. In support of their analysis of the 
modern state and political process, the authors return to the conceptual ground of 
pluralism, but again with little enthusiasm to develop a substantial theoretical 
edifice. In one sense this seems neither surprising nor unreasonable. Pluralism has 
been plausibly characterised as an ‘anti-theory,’*! as a rejection of grand 
theoretical generalisations in the tradition of élite or Marxist accounts and an 
acknowledgement of a deeper complexity in social and political affairs. On this 
view, pluralism cannot and ought not to provide the foundations for an elaborate 
set of broad explanatory propositions, and this is consistent with and supportive of 
the authors’ predominantly bottom-up approach. There is, however, an alternative 
view of pluralism which, while accepting that its tenor is not that of the grand 
theoretical narrative and that there can be no definitive statement of its key 
premises, nevertheless seeks to retrieve certain worthwhile insights from its rich 
tradition and to adapt these to the analysis of the late twentieth-century state.” For 
example, since the early American studies of Dahl and Lindblom, pluralism has 
increasingly come to be viewed as a sectoral or segmented phenomenon, with 
different arrangements and patterns of relations in different domains.** Some 
sectors may display a corporate pattern, with a limited number of entrenched 
interests in a stable and often hierarchically ordered relationship, while others may 
display a competitive pattern, with a much broader set of interests involved in a 
more fluid set of relationships. Used in such a way, pluralism can offer more than 
a general model of dispersed political influence of which every instance of litigious 





40 See, for example, R.L. Abel, ‘Between Market and State: The Legal Profession in Turmoil’ (1989) 52 
MLR 285 — 325; M. Brazier, J. Lovecy, M. Moran and M. Potton, ‘Falling from a Tightrope: Doctors 
and Lawyers between the Market and the State’ (1993) 41 Political Studies 197—213. 

41 G. Jordan, ‘The Pluralism of Pluralism: An Anti-Theory?’ in J.J. Richardson (ed), n 32 above, 
pp 49—68. 

42 ibid esp pp 61—68. 

43 In particular, perspectives which have attempted to combine insights from pluralist theory and 
corporatist theory have tended to develop this revised approach; see G. Jordan, op cit pp 65—68. See 
also H. Heclo, “Issue Networks and Executive Establishment’ in A. King (ed), The New American 
Political System (Washington, DC: American Enterprise Institute, 1978); E.O. Laumann and D. 
Knoke, The Organizational State (Madison, Wis.: University of Wisconsin Press, 1987). The 
relevance of the segmented approach is underlined if one recalls that functional differentiation must be 
set alongside differentiation of levels of territorial authority in any comprehensive analysis. See J.J. 
Richardson, n 32 above; A.M. Mclaughlin, G. Jordan and W. Maloney, ‘Corporate Lobbying in the 
European Community’ (1993) 31 J Common Market Studies 191—212. 
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activity by pressure groups offers undifferentiated evidence. Rather, we may, for 
instance, distinguish forms of pressure through law in terms of the type of policy 
segment in question. The reasons for action, methods deployed, prospects of 
success and likelihood of becoming a sophisticated ‘repeat-player’“* presumably 
differ depending upon whether the group is operating in a competitive arena such 
as abortion, or a corporate arena such as environmental planning, and, in the case 
of the latter category, whether the group has insider status, as with major 
agricultural and industrial interests, or outsider status, as with most conservation 
groups. In turn, the implications of these sectoral arrangements for the overall 
state of pressure through law depends upon the criteria which distinguish 
competitive from corporate sectors, the conditioas under which sectors may alter 
in character and shift position on the spectrum between the two types, and the 
factors which stimulate or depress litigation -n either type of sector.* The 
questions thrown up by this deeper inquiry iato the nature of pluralism are 
undoubtedly difficult and complex, but they may ultimately provide a more 
sensitive index of broad changes in pressure through law, and one, moreover, 
which connects more intimately with the theoretical framework, including the 
central notion of ‘good fit,’ through which the acthors have advanced the study of 
strategic micro-contexts. 

A second area where, due to their bottom-up preference, the authors’ broad 
explanatory theory may be underdeveloped is in respect of their treatment of 
general tendencies within the contemporary legal order. Undeniably, as in their 
discussion of the cultural traditions of American Jaw and in their exposition of the 
idea of separate identity, the authors often demcnstrate a subtle understanding of 
the relationship between pressure in the courts acd more general characteristics of 
law. However, in their investigation of the fine cetail of current trends, some key 
aspects of the wider legal culture and institutional framework may have been given 
insufficient attention. If, for instance, we borrow from Cotterrell’s recent 
discussion of emerging themes in UK law,* the fragmentation of the form of law 
and the enhanced visibility of policy in law represent two powerful undercurrents 
which escape the authors’ detailed attention and which may redirect our 
understanding of the dynamic informing the dev2lopment and future prospects of 
pressure through law. 


44 M. Galanter, ‘Why the “Haves” Come Out Ahead: Speculation on the Limits of Legal Change’ 
(1974) 9 Law and Society Rev 95— 160. 

45 In distinguishing between corporate and competitive secors, factors such as the existence of key 
producer groups, the degree of historical entrenchment of consultative arrangements, and the extent to 
which groups are eager to be accommodated within corporate structures (ie ‘good fit’ judged in terms 
of their overall pattern of behaviour), are relevant. The overall balance between corporate and 
competitive sectors is also influenced by the general consultative and participatory philosophy of 
government, although care should be taken to distinguish the rhetorical claims of different 
administrations from the reality of political practice — informed by the perennial need, in the 
circumstances of a modern complex state, to offer some Evel of accommodation to groups who can 
provide assistance, expertise and legitimation to government (see, for example, J.J. Richardson, 
‘Interest Group Behaviour in Britain’ in J.J. Richardson ed), n 32 above, pp 86—99}. As regards 
factors encouraging litigation, while it will obviously be stimulated by the statutory and common law 
micro-context and by the immediate requirements of different groups, it will also be affected by the 
current reputation of law as an effective symbolic and/or irstrumental resource (see text at notes 46 to 
52 below). It should be noted that development of a general pluralist analysis along these lines 
presupposes 2 wider notion of interest groups, including ¿Iso occupational and professional groups, 
than that deployed by the authors (see n 2 above). Again, tl=ir narrower concentration on cause groups 
can be seen to be more in keeping with a ‘bottom-up’ aporoach. 

46 R. Cotterrell, ‘Law’s Community: Legal Theory and the Image of Legality’ (1992) 19 J Law and 
Society 405— 422. 
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Awareness of fragmentation qualifies our appreciation of the implications of the 
undoubted increased in the bulk of legal doctrine for pressure group activity in the 
courts.“ The exponential growth of delegated legislation and of various forms of 
quasi-legislation is mirrored by a movement away from the courtroom as the key 
setting for resolving disputes in favour of myriad new mechanisms for 
conciliation, arbitration, mediation and bilateral negotiation. Moreover, many 
of the factors which account for the emerging popularity of ADR mechanisms, 
including speed, accessibility, informality, economy, expertise and the desire to 
retain a productive relationship with other parties post-litigation,“” may be 
particularly relevant in the circumstances of economic and social disadvantage, 
unfamiliarity with legal process, and commitment to strategies of persuasion 
beyond the particular case, which contextualise the activities of many pressure 
groups. In short, the extended reach of a law mutating into ever more modalities, 
although it implicates more and more pressure groups in legal or paralegal 
processes, may do so in ways which are increasingly unlikely to involve resort to 
the courtroom. 

The theme of the enhanced visibility of policy in law may underscore the 
possibility of a drift away from litigation as a key venue of pressure group activity. 
Insofar as the law acquires a more instrumental image, this may undermine the 
ethos of disinterested justice on which the seductiveness of the court as a source of 
considerable symbolic capital to successful parties depends. Of course, their 
discussion of the theme of separate identity in Chapter Four shows the authors to 
be well aware of the dangers of erosion of the formalist myth, but they concentrate 
on only one aspect of this, namely the changes in legal procedure brought about in 
specific response to pressure group activity. The instrumentalisation of law is a 
much wider process, also embracing the increasing ascendancy of legislation over 
common law, the contingent nature of much legal doctrine, the ‘de- 
differentiation’ of legal roles from other public offices and of legal techniques 
from other forms of policy implementation, and the emergence of an overtly 
critical attitude towards the law in academia, in the media, and in policy-making 
circles.*! This does not mean that the erosion of legitimacy is inevitable and 
inexorable. Many have indicated the resilience of law as a repository of shared 
meanings and values and its ability to retain this favourable image alongside a 
growing reputation as a technique for the pursuit of narrow sectional advantage.” 
The point, therefore, is not to insist that the debate over the legitimacy of modern 
law be resolved one way or another, but rather to recognise the full range of 
arguments and counter-arguments, and to appreciate that not only do the practices 
of pressure groups contribute to the changing image of the law, but that groups 
may also modify their activities, perhaps shifting focus away from the higher 
courts as the institutional centre of the ancien régime, in response to such changes. 

If we return, finally, to the normative inquiry, here the authors develop a more 
original and sophisticated framework through which to articulate their concluding 
thoughts. Again, however, it may be argued that, if released from the constraints 


47 See, for example, M. Galanter, ‘Law Abounding: Legalisation Around the North Atlantic’ (1992) 55 
MLR 1—24, at 6—7. 

48 M. Cappelletti, n 10 above, at 287. 

49 ibid at 289. 

50 M. Galanter, n 47 above, at 18. 

51 R. Cotterrell, n 46 above, at 410—411. 

52 See, for example, D. Nelken, ‘Is There a Crisis in Law and Legal Ideology?’ (1982) 9 J Law and 
Society 177—190; M. Galanter, n 47 above, at 22—23. 
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of a predominantly bottom-up approach, their line of analysis might be extended in 
interesting ways. In establishing a basis from which to assess the overall worth of 
pressure through law, the authors set out three ideal typical models of the judicial 
process which, although strictly speaking confired to judicial review, are capable 
of adaptation to cover a wide range of legal actions. These are the Drainpipe, the 
Freeway and the Funnel (pp 310—312). Each model adopts its own distinctive 
rules at successive stages of the litigation process, of which the standing rules, the 
rules recognising the form and extent of representation, the rules regulating third 
party intervention, and the remedies available to the court, are the most crucial. 
The Drainpipe, based on the traditional English model, is restrictive at every 
stage, each of which must be separately negotiated. In contrast, the Freeway, 
which is a refinement of the prevailing American model, is characterised by 
generosity and flexibility throughout, from standing rules to remedies. The Funnel 
is a hybrid, representing the position towards which domestic courts appear to 
have been moving. The strict demarcation of stages characteristic of the Drainpipe 
has disappeared, with questions of standing treeted as inextricable from issues of 
substance.°? However, as the funnel analogy suggests, the channel becomes more 
narrow as the hearing progresses, with a cautious attitude retained towards non- 
party intervention and remedies.** 

The establishment of this typology allows the authors to develop both an internal 
and an external critique. The funnel model fails the test of internal coherence and 
viability. It allows the party initiating the action to dominate proceedings and pays 
little regard to third parties whose interests megy be just as directly at issue and 
whose contribution may be equally valuabie. It also flatters to deceive, 
encouraging access to pressure groups but unab‘e to provide procedural facilities, 
substantive grounds and remedies of a type and on a scale to satisfy their 
aspirations. In contrast, the Drainpipe and Freeway models are internally 
consistent, providing faithful applications of fo-malist and interest representation 
models” of public law respectively. In these cases, one proceeds to the stage of 
external critique, involving an assessment of the attractiveness and appropriateness 
of the underlying philosophy itself. Most of the stock objections to both 
approaches are mentioned. The formalist mocel is criticised for its unrealistic 
denial, and covert encouragement, of judicial discretion, and for frustrating the 
development of a significant alternative avenue of public accountability through 
the courts. The activist model is criticised for its unwieldy character and 





53 A change signalled by the Fleet Street Casuals case: see n 24 above. 

54 Itis tempting to interpret this typology as closely related io the authors’ earlier classification of broad 
approaches to administrative law in terms of red light, green light and amber light theories, with red 
light theories accentuating the importance of law as a constraint upon governmental power, green light 
theories accentuating its importance in facilitating the attainment of policy objectives, and amber light 
theories located between these two extremes (see n 1 above, at 1—59). The obvious links would be 
between Drainpipe and red light, Freeway and green light, and Funnel and amber light. There is a 
clear ideological and practical affinity between the tracitional formalism of the Drainpipe and the 
conventional idea of law as a red light standing above and controlling government, and a similarly 
transparent relationship between the openness of the Freeway and the permissive signal of the green 
light. However, the authors themselves do not make these connections, and closer analysis reveals 
there to be no necessary correspondence along the lines indicated. Rather, the relationship between 
judicial process and general legal philosophy is more fluid. It is quite possible, after all, to envisage a 
Freeway system as encouraging the judicial activism required for a robust red light approach, just as 
retention of, or a return to the Drainpipe in the institutional mainstream of the courtroom may be 
accompanied by an expansion of ADR mechanisms whose flexibility and versatility is highly 
compatible with the development of a green light approach. 

55 R.B. Stewart, n 23 above, at 1723 et seq. 
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indiscriminate development of the judicial process, its overt politicisation of the 
judicial role and, more tentatively, for its tendency to exacerbate, rather than to 
compensate for, existing inequalities in the wider system of political representation 
by providing an additional forum which may favour wealthy and well-organised 
groups. 

In the final analysis, the authors perceive the overall comparative assessment of 
the claims and counterclaims made on behalf of each approach as essentially a 
matter of personal political preference. However, while value judgments 'are 
inescapable, it may be that an approach which, as with the explanatory theme, is 
prepared to look at Law and State and their interrelationship on a broader canvass, 
can provide more compelling grounds upon which to arrive at such judgments. In 
particular, in order to reach an informed conclusion on the key question of whether 
pressure through law can ever systematically provide interests unrepresented or 
under-represented elsewhere in the political process with an effective voice, and 
thereby exercise a genuinely egalitarian influence, one has to undertake a more 
general investigation into the nature and limits of law’s autonomy from the wider 
polity. This may involve pursuing, with Feldman,” an inquiry into the 
relationship of mutual influence between the general political values prevalent 
within a community, the constitutional ethic favoured by the judges, and their 
particular attitude towards public interest litigation: and to the extent that influence 
is deemed to flow downwards from the general to the particular, the less likely it is 
that the courts will adopt process values radically at odds with those articulated 
within the state’s general institutional machinery and so be able to operate 
effectively as a surrogate form of political representation." In more substantive 
vein, this analysis of the relative autonomy and independent transformative 
potential of law may also involve pursuing, with Rosenberg,» an inquiry into the 
variable influence of those institutional constraints which generally prevent courts 
from producing social change significantly out of kilter with broad government 
policy. These would include the binding quality of legal precedents, the limitations 
upon judicial independence imposed by other branches of government and key 
sections of public opinion, and the restrictions in powers and resources which 
frustrate judicial efforts to develop and implement effective social policies. 

Merely to articulate this extended agenda of explanatory and normative 
questions is to show that it has become inextricably intertwined with some of the 
most difficult, and perhaps in some cases intractable, questions in contemporary 
legal and political theory. It is, however, a tribute to the irrepressible spirit of 
inquiry animating Harlow and Rawling’s excellent book that the dense network of 
connections between their subject-matter and this broader set of concerns is 
rendered so transparent. Equally, it is a tribute to their formidable achievement in 
documenting the rich historical detail of pressure group involvement with law that 
one can predict with confidence that future efforts to address these deep issues will 
rely on their study as an indispensable empirical source. 





56 And which may, according to Rosenberg, also act like ‘flypaper’ to poorer groups, luring them into a 
superficially attractive setting and quickly absorbing their scarce resources, with little prospect of a 
return: see G.N. Rosenberg, n 36 above. See also M.M. Feeley, ‘Hollow Hopes, Flypaper, and 
Metaphors’ (1993) 18 Law and Social Inquiry 745—760, at 756—760. 

57 n 23 above. 

58 For example, Feldman suggests that the more restrictive approach of the courts to group standing in 
the Rose Theatre case (n 26 above) may have been connected to the resurgence of liberal individualism 
during the Thatcher years; op cit n 23, at 52. 

59 n 36 above, esp ch 1. 
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Christopher Jones and F. Enrique Gonzalez-Diaz, ed Colin Overbury, The EEC 
Merger Regulation, London: Sweet & Maxwell 1992, xxi + 328 pp, hb £50.00. 


EEC Council Regulation 4064/89 on the control of concentrations between 
undertakings came into force on 20 September 1990, introducing into EEC law a 
completely new system for the regulation of mergers. Between then and 10 
September 1992, the Commission issued 113 merger decisions. Lawyers working 
in this field have obviously had much to master, and there has been no shortage of 
books, articles and conference proceedings to help them. This excellent book, 
however, is outstanding among them. 

The authors are two Commission officials — a member of the Merger Task 
Force and a member of the EC Legal Service — and the editor was the first head of 
the Merger Task Force. This is therefore a viewfrom the inside: an analysis of the 
Regulation by those who have had to implement it, and an explanation of the 
Commission’s policy towards those transactions notified to it in the first two years 
of the Regulation’s operation. 

The Regulation had a long gestation period even by EC standards. The 
Commission first proposed such legislation in 173, but any hope that after sixteen 
years of reflection the final version would be a model of problem-free clarity was 
of course in vain, for the Regulation was the subject of fierce negotiations and 
bargaining up to the moment of its adoption (with the UK well in the fore of the 
argument). The whole topic of merger control, whether at EEC or national level, is 
one of great controversy and the extent of domestic control varies considerably 
between the Member States. Some Member States consider the control of mergers 
an important part of government policy and were reluctant to cede any of their 
powers to Brussels: there was much wrangling bout the thresholds of Community 
control, the criteria which the Commission should apply in permitting or 
prohibiting a merger and how far the fundamental principle of ‘one-stop’ control 
could be subject to exceptions. There are difficulties inherent in the basic tenets of 
the Regulation — namely, that operations which have effects which cover more 
than one Member State should be vetted by the Commission while those having 
purely national effects should be left to the authorities in the relevant Member 
State, and that operations which are true concentrations should be dealt with 
differently from those which are only forms of co-operation between independent 
undertakings. These theoretically simple divisions end up in layers of complexity 
about turnover calculations, the meaning of control and the distinction between 
concentrative and co-operative operations. Once it is found that the Commission 
does have jurisdiction, the crucial question is whether the merger will create or 
strengthen a dominant position — and this involves all the difficulties about 
defining markets and assessing market power which are familiar from Article 86. 

Lawyers who have had to notify mergers anc deal with the Merger Task Force 
report that the system works well. The Task Force has shown that it is possible to 
have an efficient system of merger control which operates within tight deadlines. 
Criticism has come from those — inter alia, pcliticians and some members of the 
Commission itself — who consider that the application of the ‘is there a dominant 
position which will significantly impede competition’ test is not adequate as a 
criterion for judging all mergers. They beleve that other matters, such as 
industrial policy issues, are also relevant. It has been argued that the Commission 
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is not the appropriate body to deal with mergers and that a separate body should be 
set up for that purpose. 

The authors of this book do not rehearse the political controversies, but welcome 
the Regulation as a necessary and overdue extension to EEC competition law and 
concentrate on its technical complexities and how the Commission dealt with these 
in the first two years of its operation. Part I (Christopher Jones) is headed 
‘Jurisdiction’ and covers the questions relevant to an assessment of under which 
jurisdiction a concentration will fall. It also covers the ‘German’ and ‘Dutch’ 
referral provisions of Article 9 and Article 22(3), the ‘legitimate interests of the 
Member States’ provision of Article 21, the concentrative/co-operative problem 
and the post-Regulation application of Articles 85 and 86. It further deals with 
territorial issues and the EEA agreement, and briefly covers the September 1991 
EC—US agreement on co-operation and co-ordination in the application of 
competition laws. Part II (also Jones) deals with the substantive issues: whether the 
concentration creates or strengthens a dominant position as a result of which 
effective competition would be significantly impeded in the common market or a 
substantial part of it, and the ancillary restraints issue. In Part III, F. Enrique 
Gonzalez-Diaz goes through the procedure under the Regulation. Nine appendices 
at the end include materials such as the text of the Regulation, the procedure 
Regulation, the accompanying Notices and Notes, Form CO, the EEC—USA 
agreement and extracts from the EEA agreement. The indexing is good and there 
is a table giving every decision made under the Regulation up to 10 September 
1992. 

The book confronts the technical difficulties in the Regulation’s application 
head-on, suggesting solutions where possible. For any practitioner needing 
guidance as to how the Commission determines the Community dimension 
thresholds, this book provides a full and detailed account of the calculation of 
turnover, including particular difficulties such as joint bidding, asset swaps, part 
acquisitions and the rules for special sectors such as airlines and banks. Here, as 
throughout the book, illustrations are drawn from the ever-growing case law. 
There is an equally useful treatment of the meaning of control and (complete with 
flow diagrams) the conundrum of the distinction between concentrative and co- 
operative joint ventures. The latter is particularly important because the Merger 
Regulation does not just affect the 50 or so concentrations a year which come 
above the Community dimension threshold: it lays down criteria for distinguishing 
between concentrative and co-operative joint ventures generally. Concentrations 
below the threshold are to be dealt with by national merger authorities but all co- 
operative joint ventures are subject to Article 85. Lawyers dealing with joint 
ventures must therefore look to the Regulation and its accompanying Notice to 
determine on which side of the line their transaction falls. 

When it comes to the substantive test, 67 pages are devoted to a careful 
examination of the issues of relevant markets and dominance. The author discusses 
not just the merger decisions but also the Article 86 cases, and seems to assume 
that the principles which have emerged over the years from the latter body of case 
law apply equally in the merger context. In contrast to the extensive treatment of 
the market power issue, the question as to whether, as a result of the dominant 
position, ‘competition would be significantly impeded in the common market’ is 
given short shrift in just over one page. This reflects the lack of emphasis given to 
this part of the test by the Commission, and Jones says (p 166) that the phrase is 
viewed as an integral part of the test of dominance, largely related to potential 
entry of competitors on to the market. 
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The value of this book lies not only in its thoroughness and lucidity but in the fact 
that it is written by some of the very Commissicn officials who deal with merger 
notifications. Although the book bears the usual disclaimer about the views 
expressed being purely personal, one knows that this really is the horse’s mouth. 
Inevitably then, one cannot expect to find here trenchant criticism of the 
Commission’s decisions. The two most controversial cases to date, Aerospatiale- 
Alenia/de Havilland and Nestlé/Perrier, are both dealt with at length, but without 
much flavour of the controversies they have excited. Both cases are presented in 
their context — Jones considers various interpretations of the term ‘industrial 
policy’ and discusses (with illustrative diagram} the oligopoly problem and price 
parallelism — but the reasoning of the Commission is simply laid out for the reader 
to follow and agree with. For anyone familiar with the arguments surrounding 
these decisions the result is rather bland, but then it would be surprising if a book 
edited by the then head of the Merger Task Force said that the only decision which 
has so far prohibited a merger was wrong. 

The difficulty with this, book will be the speed at which it may become out of 
date. The Commission is developing its policy on mergers through its decisions 
and these are running at over fifty a year at present. It is already clear, for 
example, that the Commission has moved away from the position set out in the 
Notice on Concentrative and Cooperative Operations and is more willing to 
classify transactions as concentrative. The way ia which a large number of cases is 
used throughout the book, to show what factors are relevant and to illustrate the 
reasoning of the Commission, is one of its most- admirable features. Ideally, there 
will need to be frequent new editions. That said, however, this is an excellent, 
well-produced book which is warmly recommended not only to practitioners but to 
anyone interested in antitrust issues. 


Brenda Sufrin* 


Joanne Conaghan and Wade Mansell, The Wrongs of Tort, London: Pluto Press, 
1993, xii + 180 pp, pb £10.95. 


One of the most persistent charges levelled against critical legal studies in 
America, though also to some extent in Britain, has been that it is nihilistic. At a 
metaphysical level, this aspersion has taken the form of the argument that critical 
legal scholars deny the value of law. In asser-ing that law is synonymous with 
power, the critics not only deride the legal tradition’s claim to reason but 
specifically refuse to recognise the ethical legitimacy of the rule of law. At the 
level of doctrine, the charge is that critical scholars are content to expose the 
indeterminacy of law and the incoherence cf legal decision-making without 
offering any positive proposals for legal reform. At a substantive level, the 
question that has haunted critical legal studies has been that of how the theory of 
indeterminacy or more strongly of incoherence could be related to a positive 
reformulation of either the professional or pedagogic practice of law. In 
educational or disciplinary terms, the question nas been that of how criticism can 
move beyond the denunciation or deconstruction of the established tradition and 
institutions of law to some kind of reform of tae substantive curriculum of legal 
study revised and rethought in the wake of cri-ique. 





*Faculty of Law, University of Bristol. 
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Critical legal scholars in America have devised a number of responses to the 
charge of nihilism. These have ranged from visions of a culture transformed by the 
critique of law into a species of existential utopia to grandiose but intrinsically 
speculative proposals of a curriculum that uses deviationist doctrine to inaugurate a 
revitalised liberal democratic community. More philosophically inclined scholars 
have responded by denying the relevance of such normative prescriptions and by 
insisting upon the local character of the politics of the legal institution. Their 
argument has centred upon the injustices that such a local politics of law 
consistently reproduces. In short, American critical legal studies has exposed false 
doctrine and deconstructed the existing forms and practices of legal reason; it has 
further expounded the political character of legal decisions and has even 
envisioned new forms of community and of subjectivity. But for all its radicalism 
and for all its concern with reform, it has neither attempted to rewrite the legal 
disciplines nor to rethink the subject-matter, the classifications or categories of the 
substantive curriculum. The Wrongs of Tort and the series Law and Social Theory, 
to which it belongs, constitute a particularly welcome substantive step towards 
filling that lacuna within the critical legal agenda. In its own terms, The Wrongs of 
Tort is not only a substantial comparative exposition and critique of certain central 
concepts within the law of tort, but it also offers a tentative glimpse at a positive 
programme of “alternative loss distribution mechanisms based on the acceptance of 
social responsibility for individual misfortune’ (p 3). Such a self-description 
underplays both the theoretical ambition and the didactic achievement of the work. 
It not only develops the elements of a programme of reform of the discipline of 
tort, but also moves a considerable way towards elaborating and applying a 
methodology of critical legal study. 

The context of Conaghan and Mansell’s methodology is a specifically European 
and broadly neo-Marxist model of critical legal studies. Its basis lies in the 
development of an historical critique or archaeology of legal categories and 
concepts, an ‘excavation’ (p 3) of the ideological and political contexts within 
which contingent legal ideas such as fault, cause and harm took on-the form of 
doctrinal truths. History is in this context defined as the mechanism by which the 
claim to the neutrality of legal rules can be most effectively dismantled: ‘history 
demonstrates most powerfully the fragility of the ideology which is still expounded 
via the “‘black-letter tradition.’’ For that reason it is the first and foremost weapon 
of the subversive, in this case, the critical lawyer’ (p 84). Having established the 
radical credentials and subversive goals of legal history, Conaghan and Mansell 
endeavour, though not always successfully, to avoid reducing legal doctrine to 
history or legal ideology to any single understanding of the past. History is 
explicitly conceived as a hermeneutic endeavour, as a layered and complex 
interpretative exercise which does not attempt to ‘discover the truth’ but rather to 
explore ‘different layers of understanding as to how and why law emerged and 
took the shape and form it currently occupies. There is then no history of tort but 
rather many different histories which stand in relation to each other not as 
competing accounts of the truth but rather as complementary pieces of a jigsaw so 
complex it can probably never be completed’ (p 65). This plural skein of 
narratives of the legal past forms the ostensible context of an extensive, though at 
times predictable, critique of the politics of tort law. 

In superficial terms, the object of critique takes as its starting point an 
uncompromising account of the indeterminacy and disingenuousness of decision- 
making in the law of tort. The account of negligence, to take the first example used 
in the book, thus sets out explicitly to ‘exemplify its incoherence’ (p 7) and impugn 


154 © The Modern Law Review Limited 1994 


January 1994] Reviews 


its theoretical ‘irrationality’ as well as its practical and ethical ‘failure’ (p 8). The 
law of negligence is starkly depicted as lacking in any sort of ‘conceptual clarity’ 
(p 12). Its language of duty and proximity is exposed as being that of ‘legitimation’ 
(p 15), while contemporary decisions are variously depicted as ‘common sensical’ 
(p 16), ‘amoral’ (p 27), ‘pragmatic’ (p 16), ‘disingenuous’ (p 34), ‘arid and 
vacuous’ (p 30), ‘startlingly unclear’ (p 34) and as ‘lacking in any kind of 
objective or logical concept’ (p 36). The invocation by the judiciary of the 
standard of reasonableness and of the language of foreseeability and latterly of 
proximity does little more than conceal or dissimmlate the policies, the prejudice or 
ideology, which motivate their decisions. The zase by case method is ‘patently 
absurd’ (p 43), while the focus on individual responsibility ‘fundamentally 
misrepresents the nature of social activity’ (p 55). The law of tort is “essentially 
and critically misleading’ (p 55), its appearance of logical inference is little short 
of ‘beguiling’ (p 55), while ‘the intellectual tocls used by the law to arrive at a 
final figure of compensation have few parallels cutside the world of witchcraft and 
sorcery’ (p 56). History thus serves to engender critique and so to politicise law: 
‘the correctness of decisions lies not in their Icgic, wisdom or policy but in the 
power of those who make them .. . by so viewing legal decisions, the game being 
played becomes transparent and the order cf the textbooks and indeed of 
negligence appears contingent and contrived’ (p 56). 

The explanation for the inadequacies of the doctrinal categories of tort law and 
the inauthenticity of their applications is also subjected to historical reconstruction. 
The long-term explanation of tort law is at times somewhat glib and over- 
rehearsed: ‘tort . .. sees the exercise of power reflecting the interests of capital at 
the expense of labour’ (p 84); the model af compensation represents ‘the 
commodification both of parts of the body and cf health in general’ and as such it 
‘evidences a cheap and fundamentally impovershed view of human life’ (p 61). 
Such global statements of cause seem directly az odds with the pluralistic view of 
history espoused elsewhere in the work, while the determinacy of socio-economic 
structures seems to contradict the expression of indeterminacy or incoherence at 
the level of judgment. While the reduction of coacepts such as neighbourhood and 
care to one set of ideological or ‘legitimetory’ interests seems at times 
unimaginative, the general narrative of the failure to use tort law as a mechanism 
for imposing humane standards of labour relation, for controlling industrial 
accidents, pollution and other forms of environmental harm is pedagogically useful 
if theoretically unexceptional. The relation between the ideology of freedom of 
contract and the development of a fault-based liability in tort is interestingly linked 
to an ideology of individualism which favours contract over tort: ‘the conception 
of justice underlying tort law . . . reflected a contractarian view of social relations 
by which an individual was only bound when sh2 chose to assume an obligation in 
relation to another. The criterion of fault enabled such a choice to be made 
because, by choosing to be careful, liability might be avoided, whereas by acting 
carelessly an individual could be said to have voluntarily assumed responsibility 
for the consequences of her act’ (p 97). The mare recent shift from the expansive 
liability envisioned under the Anns principle to the severe restriction on liability 
spelled out in Murphy v Brentwood DC [1990] 2 All ER 908, is carefully and 
persuasively traced to an external political context in which the role and power of 
local authorities had been drastically curtailed rp 35). 

The emphasis placed throughout the work on the historical context and political 
consequences of the categories of tort doctrine form one stage of the critique of the 
law. Most liberal scholars and practitioners would agree with the broad 
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characterisation of the tendency of the judiciary to favour exchange value over use 
value, proprietary rights and specifically the interests of manufacturers over those 
of employees, and more generally of the environment. The analysis of doctrinal 
categories as indeterminate images that mask or cloud the tacit and frequently 
incoherent exercise of policy preferences provides the student of tort with a 
valuable set of analytic tools for dismantling the claims of legal doctrine. In 
constructive terms, however, the more interesting and radical dimension of the 
beok lies in its willingness to examine the social relationships and ethical values 
that are implied by doctrinal categories and by specific decisions. The law of tort 
revolves around metaphors of neighbourhood, foreseeability, care and proximity. 
Such categories may be used incoherently but they can neither be explained as 
wholly disingenuous nor dismissed as entirely ideological. The ethics of care and 
relationship and the development of a concept of justice predicated upon respect 
for others is currently an important item on the agenda of American feminist 
jurisprudence and deserves some attention in an account of the injustices of tort 
law. The duty of care could in this context be developed as a practical resource for 
such a conception of justice and its history could be rethought in terms of its 
positive and indeed postmodern potential. Ironically, the concept of 
neighbourhood is taken from a pre-modern context of feudal relations in which a 
neighbour is not simply one who lives nearby but rather someone for whom one 
has given one’s word, thereby assuring and taking responsibility for another’s 
good behaviour in that, according to Selden, ‘Burgh signifies surety’ (Selden, Jani 
Anglorum (1610), at 39). In a world of strangers and estrangement, Conaghan and 
Mansell in many senses demand a modernised and collectivised form of the antique 
conception of surety as the responsibility of one person for another, of one group 
for another, of one generation for the next. 

Although The Wrongs of Tort is primarily concerned, as the deplorable title 
suggests, with the failings of the system, it also and often unwittingly suggests 
positive strategies for re-reading the discipline. Primarily by reference to the 
practical uses of feminist jurisprudence, the latter chapters of the book take up the 
pragmatic and flexible character of tort to argue that an imaginative use of doctrine 
could revitalise tort by returning it to the questions of care, proximity and 
relationship which have always been the ostensive object of its categories and 
language. The two doctrinal issues analysed are those of nuisance and sexual 
harassment. The reconstruction of the history and use of actions in both public and 
private nuisance indicates once more the flexibility and instability of the 
categories. Again adopting the subversive technique of a critique that destabilises 
legal rules by indicating their incoherence, the analysis concludes of the 
manipulation of categories such as those of ‘reasonable use’ and ‘public interest’ 
that ‘the only significant constraint is that judges must justify their decisions using 
the language of . . . wholly indeterminate concepts, tests and standards rather than 
by reference to the subjective preferences which are in fact determinative’ (p 111). 
It is again hard to resist the observation that it is somewhat contradictory to assert 
that subjective preferences govern judicial decisions, while also arguing that a 
variety of historical and socio-economic forces determine the evolution of legal 
categories. While there may be unresolved tensions within the explanatory 
structure of the argument, it does not greatly detract from the presentation of the 
history of nuisance doctrine as embedded in the interests of private property. The 
conception of public interest that has latterly legitimated legal intervention is 
deemed to be predicated upon ‘a race-specific, gender-specific and class-specific 
view of social life’ (p 114). The contrasting decisions in Miller v Jackson [1977] 
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All ER 338 and Thomas v NUM [1985] 2 All ER 1 are used so as to make the valid 
if limited point that ‘tort law defends some freecoms while paying scant attention 
to others’ (p 117). 

What the analysis of the history of nuisance als> indicates in a more positive vein 
is that this particular tort could be developed into an effective mechanism for 
regulating harm to the environment. The doctrine is sufficiently flexible and the 
threat to environmental values sufficiently pressing to imagine that, perhaps 
following the example of developments in the United States, reasonable use, public 
interest and no-fault liability could be stretched to protect the collective interest in 
the ecological maintenance of the natural environment. The point to be stressed is 
that a critical perspective upon the history of the tort of nuisance amply evidences 
the way in which flexible and unstable doctriaes have been used to privilege 
private interest over collective use, present exp.oitation over future need. While 
one conclusion to be drawn is that the indetermiracy of doctrine masks the politics 
of industrial interest, another conclusion is taat categories such as those of 
nuisance are a resource which, by virtue of its very flexibility, can be put to very 
different uses. Critique, in short, is accompanied by a certain sense of possibility 
and of hope for the development of doctrine; the excavation of the past offers a 
sense of the complexity of the struggle to secure the future; the history of the 
development of categories allows for a theory of legal change that can be put either 
to reactionary or progressive political uses. 

The final example is that of intentional torts. The greatest of the wrongs of 
English tort is to have failed to develop the inten-ional torts to recognise ‘gendered 
harms’ and to protect against and remedy sexual discrimination and specifically 
sexual harassment. The failure to develop the categories of battery and assault, or 
to extend the rule in Wilkinson v Downton [1897] 2 QB 57 to cover intentionally 
inflicted emotional distress, is seen as an epistemic failure, a manifestation of the 
distance that separates the judiciary from and prevents it comprehending the social 
and economic inequalities and other workplace hierarchies that normalise and 
habituate women to sexual harassment. While the analysis concludes rather weakly 
by asserting that ‘the real effort must be directed towards changing a social and 
legal culture which views such wrongs as seperate and isolated events’ (p 147) 
occurring between generic, gender-neutral persons, there is also the promise that 
the indeterminacy of doctrine could allow for the manipulation of legal categories 
in the direction of recognition of gendered harms. Contemporary experience, and 
not least the decision in R v R [1991] 4 All ER 481, indicates that while such efforts 
at judicial consciousness-raising are precarious, protracted and frequently short- 
lived endeavours, they can on occasion lead to substantial doctrinal changes. More 
significantly, the ethic of feminist jurisprudent-al analysis facilitates attention to 
the experiential and relational manner in which intentional harm and here 
emotional distress is constituted. In being concerned with the legal designation of 
responsibility for purportedly private acts, there-is no reason in principle or justice 
why tort law could not develop policy and its conception of the collective or public 
interest so as to recognise both nature and femininity as valued sources of human 
creativity, both equally damaged by discrimination and commercial exploitation. 

In conclusion, The Wrongs of Tort may be seen as a radical and significant 
addition to the literature on tort. Its great strength lies in its uncompromising 
substantive critique of the traditional textbook aralyses of tort doctrine as a logical, 
neutral and inevitable development of peculiarly legal categories. Against such 
internal histories and interstitial methodologies, against the doctrinal tradition and 
its dissimulations, Conaghan and Mansell amply evidence the intrinsically political 
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history and character of tort law. Their claim is, ultimately, not simply that 
articulating the politics of law will produce better lawyers or at least professionals 
capable of comprehending the historical and political character of legal change, but 
also that such an understanding is a ‘crucial step in the process of securing a good 
society through open discourse and participatory decision-making’ (p 3). While 
they explicitly recognise the limited character of the doctrinal reforms which they 
actually suggest (p 152), their methodology is redolent of the desire for a radical 
rewriting of the discipline of tort so as to replace the ‘meanness of vision . . . and 
myopic goals’ (p 155) of the established tradition with an analysis which 
recognises both the contingency and so also the possibility of law. While the neo- 
Marxist desire to reduce law to history sometimes overwhelms the more pluralistic 
tendencies of a feminist analysis of the resources of tort law, the book will provide 
students with a full and dialectically engaged diet of critical counterpoints to the 
textbook tradition. In the best of critical legal fashions, their work not only 
politicises the extant law but also subtly embarks upon the open project of 
rethinking the discipline in terms of the values that a positivised tradition has 
hidden from the purview of contemporary doctrine. 


P. Goodrich* 


E.R. Hardy Ivamy (ed), Mozley & Whiteley’s Law Dictionary, 11th ed, London: 
Butterworths, 1993, vii + 296 pp, pb £8.95. 


As the publishers proudly state on the cover of this work, ‘since 1876, this 
dictionary has supplied generations of students with a comprehensive yet concise 
pocket guide to every variety of legalese, from the commonplace to the wilfully 
arcane.’ No teacher or student of law could doubt that this is a laudable aim. The 
aspiring law student must learn a foreign language, one in which new words 
(estoppel, tortfeasor and so on) must be mastered, and new, technical meanings 
learned for apparently familiar words (consideration, malice, purchaser, etc). This 
imposes a considerable burden on the compilers and editors of ‘pocket guides.’ 
Their principal readers will be the least experienced and most vulnerable, the 
students who did not quite understand what the lecturer was saying, or failed to 
reach the lecture theatre in time. This audience will believe every word in the 
‘pocket guide’ (even when it contradicts both lecturer and textbook); it is, after all, 
a work of reference, with all the air of authority that alphabetical order and the 
lexicographer’s terse, impersonal style can convey. The compiler of a reference 
work has no thesis to put forward, no axe to grind (David M. Walker’s 
idiosyncratic Oxford Companion to Law is an exception here), and his every word 
matters. Reviewers frequently apologise for ‘nit-picking,’ for pointing out 
insignificant errors and omissions in a work; in a dictionary, all errors are 
significant, all omissions glare. 

The editor’s preface to this work signals a ‘fundamental change’ from earlier 
editions: the ‘historical matter’ has been removed, to make way, in Professor 
Hardy Ivamy’s words, for 

the ever-increasing number of definitions to be found in the statute law, the consolidation of various 


Statutes, the growing importance of the law relating to children, social security and employment, and 
especially the impact of the law of the EC on our own law. 
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Clearly, this is to be a dictionary for the 1990s.. The extent of the change can be 
seen by comparing this edition to its predecesso-, the 10th (1988), also edited by 
Professor Hardy Ivamy. The ‘A’ section of the 10th edition (the reviewer’s 
enthusiasm for empirical methods carried him nc further) contained 427 headings. 
In the current edition, 109 of these have gone, and 36 new entries take their place. 
Some of these, it must be admitted, are late arrivals (the ADR Convention of 1957 
and the Architects Registration Council, esteblished 1931, make their first 
appearance), but all are welcome, and well-written. Much redundant information 
has vanished; no longer will the student be tempted to imagine John Doe and 
Richard Roe on their way to the Halymote, accompanied by Betaches and 
Vavasours and clutching their Rep-silver. In their place there is a modern world of 
Contracted-out prisons and Council Tax, AIDS and HIV, Dangerous dogs, NHS 
trusts, Timeshare accommodation and Smoke detectors. 

So far, so good — only an antiquarian would object to the removal of the arcana 
of medieval law from a students’ dictionary. Bw the ‘historical matter’ has been 
excised so ruthlessly from this edition that its readers may sometimes be baffled. 
One of the essential functions of any law dictionazy is to define terms which judges 
use without explanation and, unless a student’s studies are to be confined to the 
most recent volumes of the law reports, it is inevitable that some of these will be 
terms which are no longer current. Law repor:s of the 1960s will refer to the 
Assize Courts, those of the 1970s to detinue, and those of the last decade to part 
performance. Textbooks will frequently be of little help here — understandably, 
their concern is with the current law — but the student who rushes to his ‘pocket 
guide’ will find no definitions; part performance, though less than four years dead, 
is ‘historical matter’ and thus omitted. 

New entries, then, have been written with accuracy and clarity, old entries have 
been edited out with perhaps too much efficiency. This leaves a third category of 
entries, those which have survived from previous editions but have not been 
discarded as ‘historical.’ In this category, much has been left undone. Some of the 
entries will transport the student into a quaint anc lost world, in some cases earlier 
even than the first edition’s date of 1876. A world, that is, where a barrator could 
be described as ‘a deceiver, a vile knave oz unthrift (William Lambard’s 
sixteenth-century definition’), where Coke’s Reports ‘are, in general, cited 
without the author’s name,’ and where the Miror of Justice [sic] is ‘generally 
spoken of as the Mirror, or Mirrour’ (presumably listeners’ hearing was 
sufficiently sharp to detect which spelling the speeker intended). In this bygone age 
there is no room for the uncertainties of textual criticism: Bracton ‘wrote’ and 
Glanvill was ‘the author of’ the books which bear their names, the Laws of Oleron 
were ‘compiled by’ Richard I. The student who turns from treatises to law reports 
will be provided with even more comforting certainty: the Year Books form ‘a 
regular series’ and were ‘taken down by the protcnotaries . . . at the expense of the 
Crown, and published annually, when they were known under as Year Books 
[sic]’ (this remarkable statement, which ignores a century of scholarship and thus 
manages to be wrong in every particular, is merely a garbled version of 
Blackstone’s opinion). With such impressive authorities, it will not surprise the 
student that the old traditions still survive, that donationes mortis causa are limited 
to personal property and that deeds require to be signed, sealed and delivered 
(twice stated, once under the heading ‘Deed’ and once under the heading 
“Estoppel’; estoppel by deed ‘affords an illustration of the importance of a seal in 
English law’). Maintenance appears to be still an offence (though the 10th edition 
had noted its abolition) and there is a fleeting reference to felonious homicide. The 
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student who intends to practise may be discouraged: a person who wishes to 
become a solicitor ‘must now be articled to a practising solicitor, generally for five 
years.’ Those heading for the Bar are also given advice: the Inns of Chancery 
‘have now sunk into insignificance, and an admission to them is no longer of any 
avail to a student in his progress to the Bar.’ As the last Inn of Chancery closed its 
doors in the early years of the century, this is something of an understatement. 
Some mysteries must clearly be maintained: joint tenants are ‘said to be ceased 
[sic] per my et per tout’ (never the most helpful definition, even when correctly 
spelled), and the statement that ‘the priest of every parish was called rector, unless 
the praedial tithes were impropriated’ seems to demand some definition of the 
words ‘praedial,’ ‘tithe’ and ‘impropriate’ — none is provided. 

Parts of this dictionary are excellent, but that is not enough. The student who 
needs to consult a law dictionary will, inevitably, lack the knowledge to determine 
which entries he may trust and which he should discard. The publishers state that 
this dictionary ‘will continue to prove itself a smal] but significant quoin in the 
studies of law students.’ Students should be advised that the foundations below the 
cornerstone are none too stable. 


Peter Luther* 


William McCarthy (ed), Legal Intervention in Industrial Relations: Gains and 
Losses, Oxford: Blackwell, 1992, xxviii + 377 pp, hb £45.00. 


The relationship between law and industrial relations is now well established as an 
issue Of fundamental importance to both disciplines. It has become a subject of 
increasing interest over the last thirty years, largely because of the high profile 
given to labour legislation by successive governments. The papers in this book 
have their origins in a retrospective look at twenty years of legal intervention in the 
Nuffield industrial relations seminars in 1991. While they range widely in subject 
matter and approach, they share a central concern with four specific questions: the 
extent to which attempts to move beyond the limits of what Kahn-Freund termed 
‘collective laissez faire’ had the intended effects; to the extent that they did, 
whether these effects were significant or marginal and their importance relative to 
other issues such as economic factors; identification of forms of legal intervention 
which are more likely to be effective from the viewpoint of the legislators; and 
how far it is possible to prepare a balance sheet of gains and losses or, where this 
proves to be impossible, identification of what can be learned from the experience 
of legal intervention. 

The scene is set by McCarthy’s chapter on ‘The Rise and Fall of Collective 
Laissez Faire.’ This prefaces an account of developments since 1960 with a 
restatement of Kahn-Freund’s classic exposition of the ‘abstentionist’ analysis of 
the role of the law in British labour relations in the 1950s. Unsurprisingly, not least 
because it is still with us, the labour legislation of the 1980s has the highest profile. 
Its objectives have been arguably the most radical: ‘labour law has become a 
permanent instrument to deregulate the labour market and ‘‘free’’ employers for 
their vital role in wealth creation . . . For some of the time we have been witnessing 
a moral crusade against the false gods of ‘‘solidarity’’ and ‘‘protectionism’’’ 
(p 69). Among his conclusions on the achievements of the post-1979 period, 
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McCarthy notes that, by contrast with the experience of the Industrial Relations 
Act 1971 in the early 1970s, the government could claim that its laws were being 
observed in that trade unions accepted new limitations and novel procedures, and 
mainstream employers played their part in ensuring conformity with the law. 

This conclusion is clearly related primarily to changes in the law on industrial 
action. In his chapter on ‘Laws about Strikes,’ Wedderburn ranges for wider than 
the last twenty or thirty years. Labour lawyers will readily appreciate that this is 
essential, since an adequate understanding of this most complex area of the subject 
cannot be obtained solely by reference to legislative changes in the recent past. An 
enduring feature of the law on strikes has been its conceptual immobility, firmly 
located in the common law of contract and tort. In terms of the three phases in the 
development of the strike identified by Calamandrei — crime, freedom or liberty 
of action, and then a ‘right to strike’ — Wedderburn notes that ‘British laws about 
strikes, struck at the jurisprudential level of a ‘‘liberty’’ appear to be a serious case 
of arrested development’ (p 175). The failure of legislative initiatives of the last 
two decades to produce any consensus on an acceptable legal framework for 
industrial conflict thus appears to be due not only to differing political perspectives 
on when it is legitimate for workers to resort to industrial action, but also to the 
failure to address this more fundamental issue. As long as British law on strikes 
retains its common law base, it is likely to remain a serious case of arrested 
development. 

While Wedderburn questions Kahn-Freund’s characterisation of the absence of 
legal regulation as a sign of the maturity of a system of industrial relations, he 
shares Kahn-Freund’s well-known caution (see (1974) 37 MLR 1) on the need for 
care in the use of comparative study in the search for a ‘way out of the British 
standstill in juridical concepts’ (p 190). Nevertheless, a brief look at isolated 
aspects of labour laws of the other European states leads Wedderburn to conclude 
that the common law appears to have a ‘comparative lack of imaginative power in 
terms of labour relations as a whole . . . the social skills of the High Court judges, 
the sociological understanding of just what is mvolved in legal intervention in 
industrial conflict, the grasp of the meaning to organised workpeople of 
interlocutory remedies — these on any comparative assessment of neighbouring 
courts have been rather limited’ (p 178). Any search for effective forms of legal 
intervention by a government with different policies to those which have prevailed 
since 1979 would have to look beyond the narrow confines of legislative change to 
the common law environment in which they have to operate. It is particularly the 
case with respect to the law of industrial confl:ct that the impact of legislative 
intervention cannot be understood in isolation from this. 

The chapters by Hepple on ‘The Fall and Rise of Unfair Dismissal’ and Dickens 
on ‘Anti-Discrimination Legislation: Explaining and Exploring the Impact on 
Women’s Employment’ also reflect the need io locate what were legislative 
innovations in the 1970s — which are both clearly here to stay — in their wider 
context. Hepple’s critique of unfair dismissal argues that it has strengthened 
managerial authority through increased use of formal procedures and 
individualisation of the issues. One element in the transformation of what appeared 
as a means of employment protection into a form of market regulation has been the 
juridification of dispute resolution through the legalism of the industrial tribunal 
system. This, in turn, is in large part attributabl2 to ‘the uncertain common law 
conceptions of contract into which the statutory right has been moulded ... 
Contractualism has been a mask behind which employer regulation of the labour 
market has been maintained’ (p 92). Like Sir John Wood in a later chapter, Hepple 


© The Modern Law Review Limited 1994 161 


The Modern Law Review [Vol. 57 


points out the well-known failure of industrial tribunals to live up to the aspirations 
of the Donovan Commission. 

While Dickens identifies similar weaknesses in the laws on equal pay and sex 
discrimination, she finds that, more fundamentally, the concepts underlying the 
legislation are inadequate to achieve what might be commonly perceived to be its 
goal of eliminating discrimination against women in the labour market. But these 
concepts may accurately reflect the real objectives of government in legislating on 
this issue. These are to preserve existing values, with the male worker as the norm 
against which the experience of women in employment is assessed, to individualise 
discrimination and to secure the adoption of policies which entrench these goals. 
On these analyses by Hepple and Dickens, the greatest gains from the laws on 
unfair dismissal and sex discrimination have been made by the government, whose 
interests in institutionalising disputes over dismissal and discrimination have been 
significantly advanced. On balance, employers have also gained from these laws, 
as the benefits from compliance — broadly by adopting procedures and practices to 
manage the law — generally outweigh the costs. 

Against this background of assessments of particular areas of the law, one can 
readily appreciate Hougham’s view from a management perspective in ‘Law and 
the Working Environment: the Ford Experience,’ that the impact of the law over 
the 1970s and 1980s was significant and on balance positive because, once a law 
was enacted, ‘the affected parties modified their behaviour so that it would hardly 
ever need to be used’ (p 240). While this sweeping generalisation suffers from the 
obvious defect that it treats all legal interventions as a homogenous mass, it does 
provide a fair indication of a widely-held perception of where the overall balance 
of gains and losses from legislation lies as between management and labour. Like 
Wedderburn, though from a very different perspective, Hougham is critical of 
unsophisticated advocacy of the greater merits of ‘European’ labour law. At a 
rhetorical level, ‘European’ has now become almost synonymous with the 
European Community. Davies’ account of “The Emergence of European Labour 
Law’ refers to Europe in this sense. He notes the remarkable contrast between the 
total absence of any reference to the European Communities in the Donovan 
Report in 1968 and the strong commitment of the British labour movement to the 
Community which developed some twenty years later. This commitment not only 
concerns particular issues of social policy, but also sees the Community as the 
source of an alternative overall strategy to the deregulation of the labour market 
which became a function of the law in Britain in the 1980s. 

At a time of renewed interest in the European Community’s social policy, which 
is presented either as the inspiration for the creation of a new, more equitable 
working environment, or as a potentially malign constraint on the maintenance of a 
healthy economy, it is valuable to be reminded of the relatively slight impact which 
the earlier Social Action Programme of the 1970s has had in Britain. In the early 
1990s, the potential for a greater influence has been shown to exist in the 
controversy over the application of the Acquired Rights Directive of 1977 and its 
implementation in the Transfer of Undertakings Regulations 1981. Davies, 
however, cautions against the expectation of greater things in the absence of a 
secure legal base for a social policy that is independent of the overriding economic 
objective of the Community, which is to achieve an integrated market. This 
objective is not that far removed from the laissez-faire philosophy that underpins 
the relevant doctrines of the English common law of contract and tort which, as 
Hepple and Wedderburn demonstrate elsewhere in this volume, continues to 
dominate English labour law. 
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Assessments of gains and losses tend to be made from a particular committed 
standpoint and an objective balance sheet of labour legislation of the 1970s and 
1980s is a somewhat unreal goal. Arguably, the most important issue is the impact 
of legal change on the actual practices of industrial relations. While Hougham 
confidently asserts, from a management viewpoint, that over these twenty years 
there was a dramatic change for the better in industrial relations, he concedes ‘that 
it is quite impossible to separate the effects of the law ... from other significant 
change agents’ {p 240). Unsurprisingly, from a TUC perspective, Monks is far 
more sceptical of the benefits allegedly flowing from the 1970s and 1980s 
legislation in ‘Gains and Losses after Twenty Yeers of Legal Intervention.’ While 
he notes that industrial relations have undoubtedly become more legalistic under 
the current statutory regime, he sees the legislation of both decades as failing to 
achieve a consensual framework of labour law which is necessary ‘to sustain a 
competitive, efficient, high wage, high productiv-ty and fairer economy’ {p 220). 

Addressing a more specific and central issue in ‘Bargaining Structure and the 
Impact of the Law,’ Brown concludes that while bargaining structures — that is, 
the pattern of bargaining units and organisational level at which bargaining occurs 
— has been transformed over the last twenty years, ‘very little of this can be 
attributed to government action and none directly to legislation’ (p 306). While 
bargaining structures may have been transformed, the system of dispute settlement 
which goes back to the 1890s has, as Sir Joha Wood points out in ‘Dispute 
Resolution — Conciliation, Mediation and Arb-tration,' remained substantially 
intact through the legislative changes of recent years. But attitudes towards the 
traditions of conciliation and arbitration have teen affected by legislative and 
government encouragement to use legal methods instead. While formal legal 
mechanisms and informal conciliation and arbitration procedures can co-exist, he 
notes that they have different objectives; legal procedures are concerned with 
determining whether rules are broken, while the formal system seeks to resolve 
the dispute. The failing of advocates of greater resort to the law rests in their belief 
that in any dispute one side is in the right and thet legal procedures are therefore 
adequate by themselves since they can identify which side this is. 

Sir John Wood’s concern over the future of conciliation and arbitration is 
unlikely to be resolved in the near future, given what is arguably the greatest and 
most neglected transformation of the last two or three decades. This is identified in 
Freedland’s chapter on “The Role of the Department of Employment — Twenty 
Years of Institutional Change.’ This has not resulted from the law, but Freedland 
argues that it has profound implications for labourlaw. The Ministry of Labour, as 
it was known up to 1968, was seen as the guardian of collective laissez-faire. Since 
then, not only has it been renamed but many of ics key functions to this end have 
been transferred to outside bodies — notably the Advisory, Conciliation and 
Arbitration Service. More recently, it has become what Freedland characterises as 
‘a Department for Enterprise and Efficiency’ (p 289) at the same time as it has 
entered a phase of internal transformation to be run according to and measured 
against the commercial standards of the free market. From this he concludes that a 
department required to run itself in this way is un-ikely to continue to promote the 
collectivism on which the traditions of British industrial relations built up through 
most of this century depend. 

These seminal contributions from Sir John Wood and Freedland lead one to 
question the rather sanguine conclusion of Hougham about the benefits of legal 
change in preserving what is seen to be best in traditional structures while 
contributing to vastly improved industrial relatioas. The ten contributions to this 
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valuable retrospective on twenty years of legal change in industrial relations 
contain a range of rich and diverse insights into how legislation has and has not 
made an impact. Part of the overall impression which they create is that there is 
rather more to legal intervention than, as Hougham sees it, causing management 
and labour to modify their behaviour to ensure that the law is hardly ever used. 


Bob Simpson* 


Brian W. Harvey, Violin Fraud: Deception, Forgery, Theft and the Law, 
Oxford: Clarendon Press, 1992, viii + 126 pp, hb £19.95. 


In 1978, one of the items sold at a Sotheby’s auction was a ‘forger’s kit,’ which 
comprised a collection of wood printing blocks engraved with imitations of the 
labels of eminent violin manufacturers. The successful bidder was from Japan, 
apparently the home of a large-scale racket in forged certificates which would be 
used to boost the value of the instruments to which they purported to relate. The 
sale of the kit led to some alarm in violin circles and, with the assistance of the 
International Society of Violin and Bow Makers, the auctioneers managed to buy 
the item back from the purchaser. At a later stage, Interpol became involved in the 
investigation of a racket which eventually turned out to be of international 
proportions. 

This is just one of the many colourful anecdotes which enliven the text of 
Professor Harvey’s Violin Fraud. The book is intended primarily as a guide to the 
law for all those concerned in the sale of instruments of the violin family. To the 
author’s credit, however, he does not settle for a straightforward trawl through the 
law of fraud, sale of goods and trade descriptions, noting the potential relevance of 
the various provisions to the violin trade. Rather, this is just as much a book about 
violin fraud as a manual on the law surrounding it. From the opening chapters on 
the violin ‘scene’ and the history of violin fraud, through to the final chapter on the 
potential for improvement in trading and repairing standards, the book is 
permeated with references to notable instances of dishonour in this area which an 
outsider (like this reviewer) might have expected to be characterised by good faith. 

In addition, the book’s most impressive feature is the author’s ground-level 
awareness of the violin trade. Thus, the reader is given advice throughout on the 
practicalities of purchase and sale. The chapters dealing with the civil and criminal 
liability which may arise in relation to fake and forged instruments and false labels 
or certificates accompanying them benefit particularly from the author’s obvious 
familiarity with the mores of the auction room and the dealer’s shop. The book’s 
treatment of the relevant law strikes a commendable balance between the need to 
ensure accuracy and the desire to avoid undue technicality. Given the relative 
dearth of legal authority in so specialist an area as this, the author has to rely on 
prediction as frequently as precedent, as well as a range of analogous cases from 
other spheres of dealing, most frequently the art world (for forged Turner, read 
forged Strad). 

Although the author’s discussion of the legal problems which may be 
encountered in this area of trade is entertaining as well as informative, one senses 
throughout a sense of indignation at the level of chicanery which has undermined 
the good name of the trade. In the final chapter, therefore, a remedy is suggested in 
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the hope of fostering ‘a climate of greater confid2nce amongst all honest people, 
whether lay or professional, concerned in stringed instrument transactions’ 
(pp 106—107). The author suggests the establishment of a Code of Practice, 
backed by a Trade Association, with the twir aims of laying down ethical 
standards for transactions and providing dispute resolution mechanisms. The Code 
would also contain repairing standards. 

An Appendix to the text sets out useful summaries of the book’s advice directed 
respectively at the retailer, auctioneer and other interested parties, such as the 
collector and teacher. Ironically, an unintended beneficiary of Professor Harvey’s 
message may be the villain of the piece, the forger. One of the book’s most 
illuminating sections is devoted to an explanation 2f the tricks of the forger’s trade 
(pp 65—73). Anyone seeking in future to engage in this disreputable activity 
should be aware that the “device of simply empiying the contents of a vacuum 
cleaner through the soundholes [of the instrument] and then, some days later, 
removing most of those contents is crude and not particularly effective’ (p 69) in 
creating an impression of antiquity. 

To conclude, Violin Fraud is not only an informative guide to the law affecting 
all of those involved in the collection and sale of specialist goods, but an insight 
into an area of trade which can verge unexpectedly on the shady. It would seem 
that the tenor of the following quotation from a newspaper article written in 1882 
retains at least some contemporary validity: ‘Horse-traders and picture-dealers 
have always been associated with unconscionable profits, but according to the 
disclosures in a recent trial the violin dealer is equal to either’ (p 12). 


Sean Doran* 


John Bell, French Constitutional Law, Oxford: Clarendon Press, 1992, xxv + 
367 pp, hb £45.00. 


It is now a truism that discussion of constitutional reform in the United Kingdom 
has become both widespread and wide ranging ir a way which could never have 
been predicted twenty years or so ago. However, “he use of experience form other 
jurisdictions has been limited, and has tended to draw largely from experience in 
the United States or, more recently, in Canada. Moreover, much of the argument 
on constitutional reform follows fairly well-trodden paths: would a written 
constitution or bill of rights result in arbitrary judicial intervention in decisions 
properly left to elected representatives, would this block social reform, would it 
minimise the role of Parliament as the bulwark against arbitrary public power, 

would it impose an individualistic conception of rizhts in place of more collectivist 
social goals, and so on. Meanwhile, perhaps” catching some commentators 
unawares, in these post-Factortame days we aiready have judicial review of 
primarily legislation where rights derived from European Community law are in 
issue, and much civil rights law has been in effect rewritten by the European Court 
of Human Rights. In all of this, the astonishing development of constitutional 
review in France has been largely neglected, and the publication of Professor 
Bell’s detailed study of this theme could not heve been more timely. It is, of 
course, valuable in itself for students of French law as no similar work has been 
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previously available in English, but it is also valuable for anyone interested in 
constitutional reform in the United Kingdom. 

The work concentrates on the role of the Conseil constitutionnel and offers both 
a comprehensive analysis of the Conseil’s role and decisions, and a collection of 
key texts translated (very well) into English. Thus, the author provides a 
fascinating analysis of the history of constitutional review in France, stressing that 
the introduction of the Conseil with the Fifth Republic in 1958 was not intended to 
represent a radical break with previous practice. The Conseil was primarily 
conceived as a means of policing the boundaries of the legislative competences of 
Parliament and of the executive, and in particular of keeping the legislature from 
trespassing on the inherent powers of the government to legislate by réglement. 
The development of the Conseil’s most important role of the review of lois, 
legislation passed by a full Parliamentary process, against a developed body of 
constitutional doctrine only came later, most importantly with the decision of the 
Associations Law case in 1971 and the constitutional reform of 1974 permitting 
reference of legislation to the Conseil by 60 members of either House of the 
French Parliament. Since the 1970s, such references have taken place in the case 
of most important controversial legislation, and the Conseil has become a leading 
political actor in the French political process. 

Such a radical and rapid development has rested on a sustained reassessment of 
the nature of constitutional sources in France, and this is fully documented by the 
author. He begins by stressing the role of convention even in a nation with a 
written constitution, and the materials provided include an interesting statement to 
the National Assembly from President Mitterand in 1986 setting out the principles 
which would govern the cohabitation of President and Government from different 
political groupings, a situation which has now reoccurred. It is clear that many 
other rules, notably the provisions on fundamental rights in the Preamble to the 
Constitution, were intended to have a conventional rather than legally binding 
status, but these have been taken up by the Conseil as part of the ‘bloc de 
constitutionnalité’ applied to assess compliance of legislation with the 
Constitution. Sources include the 1789 Declaration of the Rights of Man, the 
Preamble to the 1946 Constitution, ‘fundamental principles recognised by the laws 
of the Republic’ and a sophisticated set of objectives of constitutional value 
developed by the Conseil. 

Professor Bell documents in detail the role of the Conseil in developing from 
these sources a series of fundamental freedoms which cannot be infringed by the 
legislature; he analyses the development of case law relating to freedom of the 
person, freedom of association, freedom of education, freedom of property and 
freedom of enterprise. He devotes detailed discussion to the principle of equality 
which has also played an important role in the decisions of the Conseil, concluding 
that it is largely a principle concerned with formal legal equality rather than 
equality of outcome, although the Conseil will impose more demanding 
requirements where this is needed to promote another constitutionally protected 
value. In all these areas the development of the key principles makes a fascinating 
study; for example, in relation to freedom of communication he documents how 
the Conseil developed as a constitutional value the principle of pluralism of 
currents of socio-cultural expression, thus requiring tules limiting concentration of 
ownership of the press and of broadcasting services. 

In addition to the discussion of the decisions on fundamental frestons and on 
equality, Professor Bell describes in detail the role of the Conseil in policing the 
division of legislative functions between Parliament and government. He 
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concludes that the shift away from parliamertary sovereignty to residuary 
legislative power in the executive was ‘the revolution that never happened,’ 
because of the ability of government in most circumstances to rely on a stable 
majority in the National Assembly, but also because the development of general 
principles of law by the Conseil which can only te derogated from by legislative 
means has meant that ‘Parliament, far from being marginalised, has remained a 
central lawmaking body’ (p 109). He also analvses the role of the Conseil in 
vetting the rules of Parliamentary procedure, especially in the complex area of 
finance legislation. These latter areas are a particularly useful source of 
information on matters less well-known in the United Kingdom than are the 
decisions on fundamental rights and freedoms. 

Professor Bell provides a wealth of detailed irformation on all these areas of 
activity by the Conseil; the appended materials also provide comprehensive 
coverage of the sources which define its role (including the Constitution of the 
Fifth Republic and related sources such as the Declaration of the Rights of Man, 
and also the 1958 Organic Law on the Conseil) anc, as well as the key decisions of 
the Conseil in the areas covered, certain relevant decisions of the Conseil d’Etat. 
This will certainly be the standard text in English on the role of.the Conseil; 
indeed, it is to be hoped that the publishers will consider a paperback edition to 
make it more easily accessible than is the case at £45. 

- Despite the discussion of the powers and procedures of Parliament, as the author 
explains himself, this remains very much a lawyer’s book, and needs to be 
supplemented by work from political studies to gain a full understanding of the role 
of the Conseil; fortunately, a very full account from this viewpoint has recently 
been published (A. Stone, The Birth of Judicial Politics in France, Oxford 
University Press, 1992). As Professor Bell stresses, one of the most interesting 
points about the Conseil is how it operates both as a political and as a legal actor. 
Thus, the 1974 reform allowing reference of legislation by members of either 
House of Parliament not only laid the foundation for the development of a 
constitutional jurisprudence by the Conseil, but also provided the most potent 
weapon available for the parliamentary oppositioa; the Conseil is thus a central 
actor in the political process. Its composition and procedure also show an unusual 
combination of the legal and political; whilst it is ‘a court in all but name,’ 
nevertheless ‘its procedure for reviewing legislation lacks significant attributes of a 
judicial process, even when compared just to ordinary French courts’ (p 55), and 
‘[s]ince the Conseil is not formally a court, its procedures are not fully judicial, 
and in many ways they resemble those of an administrative inquiry’ (p 41). This 
makes the apparent success of the Conseil in gaining legitimacy all the more 
remarkable. It may not be of great importance thet it has received approval from 
84 per cent of the population. in opinion polls (¢ 228) but, despite criticism of 
individual decisions of the Conseil, there is no question of its abolition and, despite 
the blocking of President Mitterand’s attempt to widen its jurisdiction in 1990 to 
enable reference of lois by citizens even after pramulgation, it is far more likely 
that its jurisdiction will be extended rather than reduced. 

What lessons can be learned for the United Kingdom from these events? It is at 
the level of more general constitutional implications for other jurisdictions that this 
work is at its weakest; although there is some reference to current academic 
debates in the brief introduction, and an ever briefer one-page concluding 
discussion of lessons for other jurisdictions, this could be developed much further 
and this reviewer would very much welcome an extended account in article form 
from Professor Bell. He begins by stressing that the French experience is, ‘in 
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many ways, far closer to the United Kingdom than many common law 
jurisdictions, particularly those of federal countries. France is a unitary State that, 
until recently, was a fervent believer in parliamentary sovereignty and the 
unacceptability of judicial review of legislation’ (p 1). This makes the rapid 
development of constitutional review in France all the more surprising; it will be 
intriguing to see if the role of European jurisdictions have a similar influence on 
the United Kingdom. 

The reference to parliamentary sovereignty also raises an important point about 
the relations between such review and the real role of Parliament. As Professor 
Bell notes, the Draconian restrictions on the ability of Parliament to shape 
legislation in which the Government has an interest in France are ‘not too far 
removed from what can happen in practice in the United Kingdom’ (p 116). He 
stresses that the Conseil’s decisions on the scope of lois and réglements ‘have 
favoured an enhanced role for Parliament compared with what might have been 
anticipated in 1958’ (p 235), and that, in general, “(t]he French experience is that 
the most frequent task of the Conseil is to protect Parliament against dictatorship 
by the executive’ (p 137). When the invaluable political weapon for the 
parliamentary opposition of the ability to refer legislation to the Conseil is added, it 
suggests that the stark antagonism between Parliamentary powers and judicial 
review is a great oversimplification. 

Despite some French criticism to the contrary, we also do not find here any 
simplistic story of an unrepresentative judicial institution imposing its values on 
the rest of society at the expense of elected representatives. It is perhaps 
particularly surprising, given the highly politicised appointments system to the 
Conseil, to find that, in Dworkinian terms, the Conseil has not generally tended to 
get involved in detailed matters of policy but to attempt to justify its decisions on 
grounds of principle; it has inevitably been highly creative in its development of 
such principles, but they do find a grounding in constitutional texts, and its 
approach ‘is basically limited to requiring rationality and proportionality in 
legislative decisions’ (p 242), although even in this its activities have been 
nowhere like as far reaching in providing a forum for political debate as have those 
of the US Supreme Court. Perhaps the most important role of the Conseil has been 
to force the raising of issues of rationality, proportionality and fundamental rights 
as constitutional issues; such debate is noticeably absent here on the other side of 
the Channel, at least so far as domestic politics (and often domestic courts) are 
concerned. 

The most interesting developments are yet to come. Apart from any possible 
extension of the jurisdiction of the Conseil, it will be interesting to see how it 
tackles the protection of social and economic rights. As Professor Bell notes, the 
rights set out in the preamble to the 1946 Constitution, such as the right to work 
and the right to participate in the running of a business, have been treated as of low 
priority, no doubt inevitably given the difficult jurisprudential problems they pose. 
Nevertheless, the development of the right to pluralism in media referred to above, 
and the right to equal treatment in the matter of privatisation proceeds in the 
Privatisations decision, suggests that the Conseil is prepared to make bold steps in 
the development of less conventional and more collectively-based rights. The next 
edition of this book will be even more interesting than the current one. 


Tony Prosser* 
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Peter Birks, Restitution — The Future, Sydney: The Federation Press, 1992, 
149 pp, hb A$50.00. 


Andrew Burrows, The Law of Restitution, London: Butterworths, 1993, 508 pp, 
pb £27.95. 


English law has, hitherto, concentrated on a debate as to whether a law of 
restitution based on unjust enrichment actually exists. The main proponents of an 
English law of restitution have been Goff and Jones in their book, The Law of 
Restitution (3rd edn, 1986), a new edition of which is eagerly awaited. Peter Birks 
has also been an arch-proponent of this area of the law both in An Introduction to 
the Law of Restitution (revised paperback edn, 1989) and in numerous learned 
articles. In other Commonwealth jurisdictions, such as Australia and Canada, both 
the substantive part of the law of restitution (in the sense in which Birks describes, 
as a cause of action) and the remedial part of restitution are already well 
established in judicial discourse. Eventually, English law has followed suit, in 
what Burrows describes as ‘the House of Lord’s momentous recognition of the 
principle of unjust enrichment in Lipkin Gorman v Karpnale Lid.’ The House of 
Lords recognised the principle of reversing unjust enrichment in the context of 
allowing a common law action for money had and received and introduced, for the 
first time in English law, a defence of change of position, the parameters of which 
were deliberately left undemarcated. The decision aroused much excitement and, 
when the House of Lords delivered yet another landmark decision in 1992, in 
Woolwich Equitable Building Society v Commissioners of Inland Revenue, it was 
clear that important changes were taking place in English law. In the Woolwich 
case, the House of Lords, by a majority of three to two, upheld a restitutionary 
right to recover tax which had been received by th Inland Revenue by virtue of an 
ultra vires demand. The judgment of Lord Goff displayed a wholly innovative and 
progressive attitude towards the area of restitution concerning payments made 
under mistake and is of particular interest from a constitutional perspective, 
because his Lordship assumed a very extensive view of the judicial role in the law- 
making process. The significance of these judicial developments has been reflected 
in a variety of ways. For example, at one point in 1992, I had cause to check my 
sanity with a colleague at Manchester because a number of cases, some on which I 
had written about several years earlier, using reports in the Weekly Law Reports 
or Butterworth’s Company Law Reports, were suddenly reported en masse in the 
All England Reports, as if only recently decided. All of the cases, although 
ostensibly concerned with the area of the law governing equitable intervention 
where there has been intermeddling with funds, loosely fit the concept of 
restitution to reverse unjust enrichment. A section on restitution is now to appear 
in The All England Law Reports Annual Review and the Restitution Section of the 
Society of Public Teachers of Law has, in 1993, launched a Restitution Law 
Review. Finally, in the Qualifying Law Degree most recently proposed by the Law 
Society and the Council of Legal Education, an outline of the law of restitution has 
been introduced as part of one of the seven requisite foundation subjects. In the 
midst of these developments, anyone teaching in this area must, like myself, have 
struggled because of the absence of a rudimentary textbook for students. Burrows’ 
book purports to fill this need. Birks’ book is an entirely different creature, 
seeking, as the author has repeatedly sought, to restrain the law of restitution 
within rigorous analysis devoid of recourse to anthromorphic conceptions of 
justice encompassed in words such as ‘inequitable,’ ‘unfair,’ or ‘unjust.’ Both 
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books are excellent additions to this area of the law, but Birks’ book is rather more 
successful in achieving the author’s stated goals. 

One difficulty with Burrows’ book lies, in my opinion, in his drawing too 
heavily from the aforementioned pioneering works of Goff and Jones and Birks. In 
particular, terminology borrowed from Birks, such as ‘autonomous unjust 
enrichment,’ ‘the second measure of restitution,’ ‘value surviving’ and ‘value 
received,’ seems unnecessarily complicated in a book principally designed for 
students. The author’s familiarity with the pioneering works has somehow seemed 
to expunge an entirely new contribution to this area and, with the greatest respect, 
tends to be parasitical on those writings. Great respect is not here used as a 
euphemism for impoliteness, since Burrows, with possibly one exception, submits 
the pioneering works to a thorough theoretical and critical analysis. The exception 
is in respect of preferring to reject ‘interference with ownership’ as an unjust factor 
in cases of standard three party restitution, where X transfers P’s property to D 
and, as consistently advocated by Birks, instead utilising ‘ignorance’ as the 
replacement unjust factor. Leaving this exception aside, Burrows surveys a wealth 
of competing views and strategies throughout the book. As a student textbook, 
however, the book may, in essence, be too responsive to what has gone before. 
Despite this criticism, the book constitutes a remarkable academic achievement in 
overcoming the difficulty of providing a comprehensive account of what have, 
traditionally, existed as disparate areas of the law. 

Burrows’ own perception of his book in the preface is almost totally accurate. 
He acknowledges that, because the law of restitution has been so little explored, 
many of the questions raised by it are unresolved and difficult. He concedes that 
parts of chapters 1, 2 and 4 contain the most complex material and that a reader 
who is unfamiliar with the subject and wishes to gain a flavour of what it is about 
would be well advised to read chapter 3 first. Chapter 1 on Fundamental Ideas 
provides a framework for the rest of the book and that framework is faithfully 
adhered to throughout. The primary emphasis is then to consider the different 
unjust factors. Chapter 1 does indeed contain complex material but benefits from a 
well thought out structure and a highly organised approach. This is also true of the 
book as a whole because a particular difficulty with the law of restitution lies in its 
relationship to, and overlap with, other areas of the law such as the law of 
obligations and the law of property. In this context, Burrows’ book gives a 
comprehensive account, gathering together in a coherent whole areas which have, 
in general, been relegated to a diverse number of undergraduate courses on 
contract, tort, equity and remedies. This is a formidable achievement, reflecting 
much critical analysis on the part of the author. Indeed, the book resounds with 
critical commentary and analysis of other writings. The book relies on the reader 
having already attained a firm grasp of complex issues in other areas of the law, 
such as, in chapter 3, the present law on mistake in contract and, in chapter 4, the 
confused area of equity concerned with intermeddling by knowing receipt and 
dealing. Given the nature of the subject matter, this assumption of prior knowledge 
is only to be expected and, even in the relevant areas, the analysis and exposition 
of case law is usually lucid and informative. Burrows’ book presents an 
overwhelming argument for rationalising a large body of law within the 
framework of restitutionary analysis. Although his enthusiasm sometimes leads 
him to assert that there is coherence where, arguably, there is none — for example: 
‘The rules of tracing are, at first sight, baffling ... Yet ... the rules are largely 
coherent and logical’ (p 76) — the argument must, I am convinced, finally 
persuade even the most thorough sceptic. 
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Birks’ book does not aim to provide a comprehensive account of the law of 
restitution. Rather, it is a monograph designed to construct first principles from 
which the law ought to develop in the future, given that restitution has finally 
emerged from the bad divisions of the past. Birks is concerned to see that 
restitutionary analysis is not abused. There is, undoubtedly, much scope for 
abusing a principle which is pitched at too high a level of generality. Birks, 
therefore, seeks to ensure that the generic evert of ‘unjust enrichment at the 
expense of the plaintiff’ is submitted to rigorous analysis and firmly restrained 
within a framework of particular questions. Birks addresses four questions in turn: 
(1) Was the defendant enriched? (2) Was it at the plaintiff’ s expense? (3) Was there 
an ‘unjust’ factor, in the sense of circumstances which the law recognises as 
requiring the enrichment to be given up? (4) Were there nonetheless facts which 
require restitution to be withheld? In addressing these questions, particularly in the 
first chapter, he presents an argument in favour of using simple but precise 
language in discussing restitution. The language and terminology which he uses in 
the book is ruthlessly precise and the arguments put forward for ordering the future 
divisions of the law of restitution are put forward with impeccable logic. The book 
is constructed with almost mathematical precision. In some senses, the book 
constitutes what might be described as lawyer’s law, because Birks is attempting to 
steer restitution away from the confused thinking and language of past 
classifications towards a conceptually bounded map. Good order is, therefore, an 
essential feature of the book. Yet, because the book is so well written it is 
immensely readable and enjoyable. Even if one disagrees with Birks’ views, as I 
do, in particular when he argues in favour of imposing strict liability in cases of 
three party restitution, one cannot help but enjoy the narrative. Thus, strict liability 
is described as the fragile species of red squirrel, whilst ‘unconscionability’ or 
fault-based liability is the threateningly tough grey squirrel. That Birks favours 
intellectual precision in the law is nowhere more apparent than in his concluding 
chapter, which considers the question of what facts might require that restitution 
be withheld. A hardship-related change of position defence is unequivocally 
rejected and there is a marked hostility towards the notion of apportioning losses 
between litigants. Whether or not the law of restitution develops along the paths 
advocated by Birks remains to be seen, but it car be said with certainty that this 
book considers the available choices and stimulates open debate as to the 
consequences of those choices. Finally, although Birks deliberately avoids 
discussion of the relationship between equity ard restitution, this book is well 
worthy of reference on equity courses, especially chapter 5, in which tracing and 
the constructive trust are considered. 


Margaret Halliwell* 


*Faculty of Law, University of Manchester. 
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Gillian Davies and Michele Hung, Music and Video Private Copying: An 
International Survey of the Problem and the Law, London: Sweet & Maxwell, 
1993, 280 pp, hb £38.00. 


The introduction into the market of the Philips compact cassette in 1964 had a 
profound and irreversible impact on the exploitation of music copyright. The 
commercial success of cassette recorders meant that anyone could copy, without 
payment, any recorded music they wished from the radio, from an LP, a single or 
a cassette. In more recent years, Compact Disc (CD) and Digital Audio Tape 
Cassette (DAT) technologies have brought added threats and opportunities. This 
new book on private copying of music and video traces the development of the 
phenomenon and exmaines the solutions adopted or proposed by governments and 
international agencies. The need for legislative solutions has not been universally 
accepted, although a consensus in favour of providing rights owners with some 
protection regarding private copying has gathered pace. The authors of the present 
study are well placed to give a comprehensive international comparison. Gillian 
Davies is a Barrister, a Member of the Boards of Appeal at the European Patent 
Office in Munich and formerly Associate Director General and Chief Legal 
Adviser at the International Federation of the Photographic Industry in London 
(IFPI), a body which assisted in the research which produced the present book. 
Michele Hung is Maitrise en Droit at University of Paris XII, a Company 
Director, and formerly legal adviser to the IFPI. 

Part of the problem with an ambitious comparative black-letter law project such 
as this is that fast changing, global communications technologies are inevitably 
rendering national laws obsolete very quickly. This has had the consequence of 
forcing legal changes at ever greater speed and a new edition of this book is 
required almost immediately. To take just one case in point, so far as the United 
Kingdom is concerned, the issues regarding home taping which many had thought 
would be resolved by the passage of the Copyright, Designs and Patents Act 1988 
have required further deliberation by the European Commission. The authors say, 
correctly, that there ‘has been no new debate on the subject since the enactment of 
the 1988 Act’ and that the ‘parties in favour of private copying royalties are now 
turning their attention to the European Commission in Brussels where it is 
anticipated that a draft directive on the subject will be published shortly.’ Indeed, 
after the publication of the book, the newspapers announced that the European 
Commission was proposing to levy a home taping tax on all audio and video 
recording equipment and blank tapes, which could increase the price of recording 
hardware and, according to some estimates, add £50 to the cost of a top-of-the- 
range video recorder. As Davies and Hung make abundantly clear, the levy which 
the majority of EC countries impose at present varies considerably, with Britain 
alone fiercely opposing the tax. The new EC draft directive proposes the same 
levies throughout Europe. Somehow, it is difficult to imagine that campaigns 
around familiar slogans such as ‘home taping is killing music’ are to be finally 
extinguished by the present proposals, even if confined to the continent of Europe. 

The other problem which occurs to me on reading this very thorough and useful 
international survey is that we urgently need new conceptual tools and disciplinary 
frameworks to analyse the swift changes taking place in international property 
relations in today’s consumer culture. ‘Fields’ of law are apparently emerging to 
cover the pedagogical and practical analysis of these changes: we have, for 
instance, intellectual property law, international media law, entertainment law and 
so on, together with the respective journals and textbooks (to which can now be 
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added Davies and Hung’s current tome). This burgeoning of fields, however, 
seems to me to obscure the limitations of this end many other broadly similar 
‘black-letter’ law studies which reproduce the familiar difficulties of narrow, 
legalistic approaches to changes in property rights which the best sociology of law 
has criticised consistently for the last twenty years. In the particular case of music 
and video private copying, we need to develop further the concepts of ‘culture-as- 
property’ and ‘globalisation,’ and analyse anew the way in which formal legal 
rights may or may not be implemented across the world, not just reveal the nature 
of those ‘rights.’ 


S. Redhead* 





*Reader in Law and Popular Culture, Manchester Metropolitar. University. 
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CORRESPONDENCE 


As Counsel for the Respondent Plaintiff who was called upon first, the Appellant 
not even being called upon to seek to submit why the decision at first instance was 
wrong, I read Ms Steele’s case note on Ravenscroft v Rederiaktiebolaget 
Transatlantic (56 MLR 244) with keen interest. 

May I add two points that your readers might find of interest? 

First, floodgates has always been the ‘reason’ advanced by judges for seeking to 
restrict recoverability of damages for nervous shock. I deliberately adduced the 
clearest (and as it turned out, unchallenged) factual evidence that this concern was 
misplaced. Given that to be actionable, the nervous shock must have caused 
recognisable psychiatric illness as opposed to ‘mere’ shock (see Hinz v Berry 
[1970] 2 QB 40 and now Nicholls v Rushton (1992) The Times, 19 June), I sought 
to establish that the likelihood of persons crossing that threshold was, in fact, very 
small. That, as your contributor notes, was found as fact by Ward J at first 
instance. 

Second, there are fundamental and, to me personally, offensive and 
objectionable consequences of the current approach to these cases. Doctors have to 
be asked the (impossible) question: was it what was seen that caused the illness or 
was it, for example, the effects of bereavement? The former results in an award of 
damages but the latter does not. Even more offensive to my mind is that to prevent 
the sort of injustice that I believe Mrs Ravenscroft suffered, lawyers must exhort 
their potential clients to insist in every case on actually seeing the body of their 
loved one in order to protect their legal rights. 

What to me was profoundly disturbing was that the Court of Appeal found the 
case as easy as it expressed it to be, due to authority, and that the reason for that 
was that the House of Lords in Alcock v Chief Constable of South Yorkshire Police 
[1992] 1 AC 310 had doubted the correctness of Ward J’s decision. What the 
House of Lords did not have was either a transcript of the evidence in the 
Ravenscroft case or the opportunity to hear argument about the legal principles to 
apply in factual circumstances that were profoundly different to those prevailing in 
the appeals before it. I have yet to find an example of where the Court of Appeal 
have been prepared to argue that the House of Lords was wrong, or where the 
Court of Appeal or House of Lords has been prepared to say that a point of law of 
general public importance arises that in effect calls for reconsideration of a leading 
House of Lords case within months only of the speeches having been delivered. 
Thus, in practical terms it remains impossible to litigate these important issues 
afresh, at least until another respectable interval of time has elapsed (10 years 
passed between McLoughlin v O’Brian [1983] 1 AC 410 and Alcock). 

Is it not therefore essential that Parliament now intervenes to legislate in this 
important and controversial field, as indeed was recognised in Alcock? 


Allan Gore* 


*12 Kings Bench Walk, Temple, London EC4Y 7EL. 
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Democracy and the European Court of Justice 
G. Federico Mancini* and David T. Keeling** 


A The Undemocratic Nature of the European Community’s 
Origina! Constitution 


The debate about the democratic deficit in the European Community which for 
some time now, and especially since the referenda of 1992 and 1993, has engaged 
the attention of politicians and scholars in the twelve Member States seems to 
ignore one fundamental fact: shocking though it may seem, the Community was 
never intended to be a democratic organisation. That is proved above all by the 
preamble and the first part of the Treaty of Rome in which the word ‘democracy’ is 
not used at all and ‘liberty’ is spoken of, like ‘peace,’ as a value to be defended; so 
those terms are used not with reference to the form of government of the new 
international organisation, but in the light of the challenges and threats to which the 
founding States and the entire western world were subject in the 1950s. What is 


perhaps even more surprising is that the founders of the Community did not feel it 


necessary expressly to reserve membership of the Community to democratic 
States. Article 237 of the Treaty envisages the accession of ‘any European State,’ 


. which means that it would have been technically possible for even Franco’s Spain 


and Salazar’s Portugal to apply for membership. Decisive proof that the 
Community was not made in the democratic image of its creators is to be found in 
the guiding principles of its original constitution. Let us glance briefly at them. 
The Assembly, composed of members chosen by the national Parliaments, was 
involved in the exercise of legislative power solely as the addressee of information 
and as a consultative organ. The power to legislate, though admittedly only on the 
basis of proposals submitted by the Commissicn, belonged to the Council of 
Ministers, an institution composed paradoxically of the leading members of the 
national executives.' As for the executive power at Community level, that was 


*Judge at the European Court of Justice. 
**Legal Secretary at the European Court of Justice. 
Judge Mancini delivered an earlier version of this article as the Shimizu lecture at the London School of 
Economics in April 1993. 


1 cf Weiler, ‘Problems of Legitimacy in Post-1992 Europe’ (1991) 46 Aussenwirtschaft 180. Bieber, in 
‘Democratization of the European Community through the European Parliament,’ ibid p 164, 
observes, however, that the members of the Council ‘usually have been elected to their national 
Parliaments or derive their mandate therefrom. Hence they possess a proper legitimacy.’ See also 
Pescatore, “L’Exécutif Communautaire; Justification du Quadripartisme Institué par les Traités de 
Paris et de Rome’ (1978) Cahiers de Droit Européen, pp 391—393. On the Commission’s exclusive 
power to initiate legislation, see Lenaerts, ‘Some Reflections on the Separation of Powers in the 
European Community’ (1991) 28 Common Market Law Review 21. 
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(and still is) discharged principally by the Commission, whose members are 
appointed by the governments of the Member States. The Commission is of course 
accountable to the Assembly; however, the accountability is enforceable through a 
sanction (collective dismissal upon a motion of censure) which is so drastic that, 
like the hydrogen bomb, it is of little practical use. Less unorthodox, at least in 
appearance, is the judicial branch of government: but here too the legitimacy of the 
organ which embodies judicial power, the Court of Justice, could hardly be 
weaker. The judges and advocates general, like the Commissioners, are appointed 
by common accord of the governments of the Member States. They hold office for 
six years and may be reappointed (or, of course, not reappointed). Few supreme 
courts in the western world are so lacking in links, direct or indirect, with the 
symbols of democratic government? and in few countries is the judiciary so 
bereft of formal guarantees of its independence. 

Thus — at least under the original Treaties — power is firmly concentrated at all 
levels in the hands of the governments of the Member States. They possess a 
virtual monopoly on legislative power, through the Council of Ministers, and hold 
in addition the exclusive, uncontrolled power to appoint and reappoint the 
members of the Community’s executive and judiciary. If the history of democracy 
can be seen as a process whereby parliaments wrested power from monarchs, 
autocrats and executives, the signing of the Treaty of Rome must to some extent be 
regarded as a backward step. The willingness of the national parliaments to ratify 
the Treaty shows how strong the urge for European integration must have been in 
the 1950s. 


The Reasons for the Lack of Democracy 


Before proceeding to examine the progress made since 1957 in terms of 
democratising the Community, let us briefly consider why its founders did not 
make it more democratic from the outset. At least four reasons can be identified. 
First, the Community began life as an international organisation founded on a 
Treaty between sovereign States. Such organisations do not normally provide for 
much direct democracy in their decision-making apparatus; whatever democracy 
there is will normally be indirect in the sense that the governments of the States 
concerned are accountable to their national parliaments for their conduct within the 
international organisation. 

Second, although from the beginning the Community contained supranational 
elements and provided for some pooling of sovereignty, the Member States were 
anxious to circumscribe the surrender of national sovereignty within clearly 
defined limits. It would have been much more difficult to control the transfer of 
sovereignty if a Community parliament had been endowed with important 
legislative powers. By keeping legislative power within the Council of Ministers 
and by requiring unanimity in areas that might have a substantial impact on 
national law (eg Articles 99 and 100 of the Treaty, which deal with the 
harmonisation of laws), the governments of the Member States were able to ensure 
that sovereignty could be transferred in small, controllable doses. 


2 See Gibson and Caldeira, Legitimacy, Judicial Power and the Emergence of Transnational Legal 
Institutions, report presented at the conference of the Research Committee on Comparative Judicial 
Studies of the International Political Science Association, held at Forli from 14 to 17 June 1992, under 
the aegis of the University of Bologna, p 10. See also Bzdera, ‘L’Enjeu Politique de la Réforme 
Institutionelle de la Cour de Justice de la Communauté Européenne’ (1992) Revue du Marché Commun 
et de l'Union Européenne 240. 
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Third, the European model of parliamentary democracy is generally based on an 
executive composed of members of the party or parties that have a majority in 
parliament; hence European governments are traditionally able, within limits, to 
impose their will on the national parliament and are removed from office if they 
lose the confidence of parliament. The American model of democracy based on a 
strong version of the separation of powers, under which the head of the executive 
does battle with an independent-minded legislature and both are equally 
legitimised by direct popular election, has never flourished in Europe. Since it 
would be impossible to recreate the European model of parliamentary democracy 
at Community level (unless we had a Community executive drawn from the ranks 
of the European Parliament), the only realistic alternative was the one chosen by 
the Community’s founding fathers: namely, a parliamentary assembly with a 
consultative role. 

Fourth, because of the fear of an uncontrollable loss of sovereignty, the only 
type of legislative power that might have been granted to the Community 
parliament in 1957 was a purely negative power of review; that is to say, the power 
to reject regulations or directives but not the power to initiate or amend legislation. 
The objection to that is that it might have paralysed the development of the 
Community. It would have been very debilitating for the Community, especially in 
the early days, if a hard-won consensus arrived at within the Council of Ministers 
could not be translated into legislation because of opposition from the 
Community’s parliament. 


The Gradual Democratisation of the Community Since 1957 


Between 1957 and the present day the situation has changed considerably. The 
Community is no longer an organism that pursues economic and social objectives 
with institutional mechanisms that are indifferent to the requirements of 
democracy; instead it has at last been infected with the democratic traditions of the 
Member States. In fact the differences between it and the great western federations 
are gradually diminishing and, as they do so, the more the Community provokes 
passionate debates not only in the refined milieux of the experts but also in the 
pubs, bistros and pavement cafés of the entire continent, inflaming political parties 
and mobilising electorates. Although the democzatic deficit still exists, and will 
continue to do so even after the entry into force of the Maastricht Treaty, there is 
no doubt that it has been reduced considerably since the foundation of the 
Community. The purpose of this article is to examine the surprisingly important 
contribution of the Court of Justice to the process by which the Community has 
evolved into a more democratic structure than its founders apparently envisaged. 


B Consolidating the Role of the European Parliament 


Let us begin with the relations between the Assembly, Council and Commission. 
The first authoritative call for a thorough revision of the institutional balance 
established by the Treaty was made by the heads of State and government at the 
Paris summit of 1974,? when the Belgian prime minister (Leo Tindemans) was 
invited to prepare a report on the institutional problems facing the Community .4 





3 See Olivi, L'Europa Difficile (Bologna, 1993) p 168. 
4 The Tindemans Report is published in Bulletin of the European Communities, Suppl 1/1976. 
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The Gaullist revolt of the 1960s had withered away, the power of veto that the 
Member States claimed in 1966 (for which there is no foundation whatsoever in the 
Treaty) had not achieved its full potential for paralysing the Community and the 
Community had acquired new fields of action thanks to an incisive use of Article 
235 of the Treaty, which allows the Council to take action in pursuit of the aims of 
the Treaty even where the necessary powers have not been conferred on the 
Community expressly. Clearly, such an extension of the Community’s powers had 
to be given some form of political legitimacy. The areas removed from the 
sovereignty of the national parliaments without their express consent could not be 
placed under the exclusive decision-making power of a technocratic élite such as 
the Commission and an intergovernmental conference such as the Council of 
Ministers: hence the imperative need for reforms granting the Assembly a more 
active role in the Community’s legislative process and providing for its direct 
election by universal suffrage in order to endow it with democratic legitimacy. 

The second of these reforms was approved in 1976; the first had to wait until the 
signing of the Single European Act in 1986 and took the form of a ‘co-operation 
procedure’ involving the European Parliament (as the Assembly was at last 
officially renamed) in ten of the areas in which the Treaty had previously allowed it 
to do no more than issue opinions.® That was undoubtedly an important advance; 
but, as Altiero Spinelli once said, in European affairs each step forward is 
generally followed by a ‘long and persistent deterioration.’ The conquests first 
recommended by the Tindemans Report might have suffered the same fate; by 
defending them and overcoming the danger that they would be tacitly reversed, the 
Court made a crucial contribution to the democratic development of the 
Community. 

The issue that first brought the Court of Justice into play — several years before 
the signing of the Single European Act — was the Parliament’s right to be 
consulted before legislation is adopted under certain provisions of the Treaty. One 
such provision is Article 43, under which the legislation establishing and amending 
the common agricultural policy is enacted. In 1979 the Council adopted a 
regulation fixing production quotas for isoglucose. Roquette Fréres, a French 
company which manufactures isoglucose, was dissatisfied with its quota and 
challenged the regulation before the Court of Justice. One of its arguments was that 
the Council had failed to obtain the opinion of the Parliament before legislating. 
The Council had in fact asked the Parliament for its opinion. It did so in a letter 
dated 19 March 1979 in which it stressed the urgency of the matter and politely 
suggested that the Parliament might like to consider the matter at its April session. 
The Parliament was unable to do so and the Council adopted the contested 
regulation on 25 June. 

In annulling the regulation, the Court employed language of unaccustomed 
solemnity: 


5 The veto, which could be invoked whenever a Member State’s vital interests were in issue, was part of 
the so-called ‘Luxembourg Compromise,’ the text of which is published in the Bulletin of the EEC, 
March 1966, pp 8—10. 

6 cf Gautron, ‘Le Parlement Européen ou la lente Emergence d’un Pouvoir Normatif’ in Etudes Offertes 
a Jean-Marie Auby (Paris: Dalloz, 1992) p 528, in particular at p 539. It should also be remembered 
that the Parliament had in the meantime acquired greater powers in relation to the budget (by treaties of 
22 April 1970 and 22 July 1975) and that it had used those powers aggressively. On this subject, which 
is of great importance in the process of democratisation of the Community, see the Opinion of 
Advocate-General Mancini in Case 34/86, Council v Parliament [1986] ECR 2156. 

7 Spinelli, Diario Europeo 1976/1986 (Bologna: Il Mulino, 1992) p 320. 
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The consultation provided for in the . . . Treaty is the means which allows the Parliament to play a... 
part in the legislative process of the Community. Such power represents an essential factor in the 
institutional balance intended by the Treaty. Although limited, it reflects at Community level the 
fundamental democratic principle that the people should take part in the exercise of power through the 
intermediary of a representative assembly. Due consultation of the Parliament therefore constitutes an 
essential [procedural requirement] disregard of which mears that the measure concerned is void.® 


An interesting feature of the case is that the Court did not base its judgment 
solely on the need to maintain the institutional balance established by the Treaty. It 
chose also to invoke the ‘fundamental democratic principle’ of popular 
participation in the exercise of legislative power — a principle for which there is, 
as we have seen, scant support in the text of the Treaty. What, then, is the 
authority for that principle? The answer must be that, like respect for human 
rights, the ‘fundamental democratic principle’ forms an inherent part of the 
Community legal order which finds its roots in the constitutional traditions of the 
Member States, in natural law and in the common legal heritage of western 
civilisation. There are of course limits on how far the Court may go with such an 
approach. It could hardly have invented a European Parliament if none was 
provided for in the Treaty. But since there was provision in the Treaty — however 
limited — for a representative assembly to participate in the legislative process, the 
Court was able to stress the importance of the democratic element, elevate it to the 
status of a fundamental principle and strike down legislation not sanctified with 
even a whiff of democratic legitimacy. 

Roquette Fréres v Council was only a foreteste of what was to come. The 
Court’s conviction that the Treaty had established a system of checks and balances 
based on democratic principles did not emerge fully until some years later. The 
introduction of the cooperation procedure by the Single European Act in 1986 was 
a significant conquest in the Parliament’s struggle to gain a legislative role 
commensurate with its status, after 1979, as a democratic organ directly elected by 
universal suffrage. But the value of that conquest was immediately called into 
question by the self-same Single European Act, whose authors, resisting pressure 
from many quarters, refused to amend the first paragraph of Article 173 of the 
Treaty of Rome’ so as to allow the Parliament to challenge the acts of the other 
institutions before the Court of Justice. 

Of course, so long as the Parliament was a purely consultative body, the failure 
to give it title to sue could be justified. But, once it had conquered a bridge-head in 
the legislative process, leaving it out in the procedural cold made no sense. The 
Council might be tempted to undermine that bridge-head by choosing as the legal 
basis!? of its acts a provision of the Treaty under which the cooperation procedure 
did not apply. How, then, could the Parliament hope to prevent the subversion of 


8 Case 138/79, Roquette Frères v Council [1980] ECR 3333, at para 33. 

9 Article 173 allows certain institutions, the Member States end natural and legal persons (provided the 
latter can establish a sufficient interest) to bring proceedings in the Court of Justice for the annulment 
of acts adopted by the Community institutions. The first paragraph of Article 173 provides: 


The Court of Justice shall review the legality of acts of the Council and the Commission other than 
recommendations or opinions. It shall for this purpose have jurisdiction in actions brought by a 
Member State, the Council or the Commission on grounds of lack of competence, infringement of 
an essential procedural requirement, infringement of this Treaty or of any rule of law relating to its 
application, or misuse of powers. 


10 On the subject of legal basis in general, see Roberti, ‘La Gurisprudenza della Corte di Giustizia sulla 
“base giuridica” degli atti Comunitari’ (1991) IV Fom Italiano, and Rodríguez Iglesias, ‘La 
Constitución de la Comunidad Europea’, to be published shortly in Noticias Cee, No 100. 
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its position if it was unable to challenge unlawfully adopted measures before the 
Court of Justice? 

In 1987, convinced that that was exactly what the Council had attempted to do, 
the Parliament sought the protection of the Court in what came to be known as the 
‘Comitology’ case.!! Necessary though it was, it was acutely difficult to give the 
Parliament locus standi in actions for annulment since it entailed the performance 
of a surgical operation on the body of a perfectly clear Treaty rule: the first 
paragraph of Article 173 allowed the Commission, the Council and the Member 
States to sue for annulment, but made no mention of the European Parliament. 
Admittedly, the Court had already appeared to rewrite — or rather, ‘creatively 
reinterpret’ — Article 173 in 1986 when it had allowed an action for annulment to 
be brought against the Parliament by the French Green Party.” But the ‘creative 
reinterpretation’ now called for would have been far more daring: it is one thing to 
say that the Parliament’s own acts must be subject to judicial review whenever they 
affect the rights of others; it is quite another to say that the Parliament must itself 
be entitled to challenge acts adopted by the other institutions. Moreover, there was 
an obvious justification for allowing the Parliament to be sued, notwithstanding the 
wording of Article 173. Under the 1957 version of the Treaty, the Parliament 
lacked the power to adopt binding legal acts, so there was no reason to provide for 
an annulment action against it, when the Treaty was amended so as to empower the 
Parliament to adopt binding acts, the failure to make a concomitant amendment 
allowing those acts to be challenged in court could be regarded as an oversight. !3 
Such an argument could not, of course, justify giving the Parliament title to sue. A 
decision to do so was likely to cause an interinstitutional earthquake. It was 
perhaps not surprising then, that in the ‘Comitology’ case, decided in 1988, the 
Court declared the Parliament’s action inadmissible. With remarkable 
determination the Parliament tried again two years later and this time, in the 
‘Chernobyl’ case,'4 the Court held that, in order to maintain the institutional 
equilibrium created by the Treaty as amended by the Single European Act, the 
Parliament should be able to safeguard its newly won prerogatives and therefore 
have standing to commence proceedings against acts of the Council and 
Commission. 

Technically, the Court managed by means of an ingenious — though perhaps 
unconvincing — sleight of hand, to avoid expressly overruling the ‘Comitology’ 
judgment, delivered only 20 months earlier. Instead of holding that the Parliament 
may initiate proceedings under the first paragraph of Article 173, the Court stated 
that the Parliament must be allowed, in order to safeguard its prerogatives, to bring 
an action for annulment governed by procedural rules identical to those laid down 
in the first paragraph of Article 173. The Court did, however, expressly recognise 
that it had been wrong to hold in the ‘Comitology’ case that the task of 
safeguarding the Parliament’s privileges before the Court could be entrusted to the 
Commission: the ‘Chernobyl’ case showed that such a guarantee was illusory 
because the Commission shared the Council’s position as to the validity of the 
contested regulation and could hardly be expected to defend the Parliament’s 
prerogatives by challenging a measure that it agreed with. 


11 Case 302/87, Parliament v Council [1988] ECR 5615. 
12 Case 294/83, Les Verts v Parliament [1986] ECR 1339. 
13 See para 24 of the judgment in Les Verts. 

14 Case C-70/88, Parliament v Council [1990] ECR I-2041. 
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By any standards, the ‘Chernobyl’ ruling constituted a momentous volte-face, 
which doubtless explains why it was so fiercely criticised in some quarters (‘one of 
the most blatantly policy-based judgments ever,’ wrote a member of the Bruges 
group"). But, more importantly, ‘Chernobyl’ also represented a step towards 
endowing the Community with a less incongruous system of checks and balances 
and, hence, strengthening its democratic legitimacy. It is significant that even the 
indirect victims of ‘Chernobyl,’ the Member States, saw the advantages of this 
development. Thus, while a legion of academic writers were still busy predicting a 
growing problem of compliance with the decisions of a Court so unbridled and 
aggressive, the authors of the Maastricht Treaty incorporated almost verbatim the 
operative part of the ‘Chernobyl’ judgment into the new version of Article 173. 

Of course, constitutional lawyers immersed ir the familiar paradigms of their 
national systems must find it strange that the Community’s Parliament should seek 
to assert its rights in court proceedings. After all, the national legislatures do not 
often descend into the judicial arena and none can have been such an habitual 
litigant as the European Parliament. But the comparison is misleading and merely 
serves to underline the unique, sui generis nature of the Community’s constitution. 
The peculiar features of the Community legal order are, first, that legislative 
power is formally shared out between the representative, parliamentary body and 
two unelected organs (the Council and Commission), according to elaborate 
formulae enshrined in the Treaty; and, second, that the scope of the Parliament’s 
powers varies enormously — from a right of consultation to a power of co-decision 
after Maastricht — depending on the subject-matter of the proposed legislation. To 
speak of checks and balances in such a context is an understatement. The entire 
system is founded on that concept and on a principle of limited powers expressly 
laid down in Article 4 of the Treaty. The task of ensuring that each institution acts 
within the confines of its powers and does not trespass on the prerogatives of the 
other institutions could only be performed by the Court of Justice. If the Court had 
continued to deny the Parliament the right to challenge such trespasses, it would 
have been abdicating its duty, under Article 164 of the Treaty, to ensure that the 
law is observed. 


C The Other Aspect of Democracy: Safeguarding the Rights 
of the Individual 


By vigilantly protecting the rights of the European Parliament in the complex 
institutional scheme established by the Community Treaties, the Court of Justice 
has undoubtedly made a significant contribution to bolstering democracy in the 
Community. But in a constitutional system founded on checks and balances and on 
the principle of limited government under the rul2 of law, democracy is not just a 
matter of ensuring that the people’s elected representatives play a full role in the 
process of law-making; democracy is also about protecting the rights of the 
individual. No society can be considered truly democratic if its citizens are denied 
the possibility of vindicating their legal rights m judicial proceedings, whether 
against the oppressive acts of a powerful legislature — even a democratically 
elected one — or against the unlawful practices of an overweening administration. 


15 Smith, The European Court of Justice: Judges or Policy Makers? (London: Bruges Group, 1990). 
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And let there be no mistaking the impact of Community law on the citizens of 
Europe. Natural and legal persons are intimately involved in the application of the 
Treaty by the Community institutions and the Member States. They are the ones 
who profit directly by an unhindered flow of goods, services and capital 
throughout the common market; they are the beneficiaries of the rules on labour 
mobility and of the right to share, on a par with local workers, the social 
advantages available in the country to which they move. By the same token, their 
jobs and their investments may be wiped out by the abolition of a State aid found 
incompatible with the Treaty; the protection of their health, working conditions 
and environment may be impaired by a harmonising directive if it imposes a lower 
standard than national law; and even their fundamental rights may be encroached 
upon by a Community normative or administrative measure. 

Those are salient and mundane interests. Yet the Treaty does not seem to take 
them as seriously as their weight requires — not, at any rate, in terms of remedies 
for their non-observance. The most notorious lacuna, of course, is the lack of a 
catalogue of fundamental rights. But that is not the only weakness of the Treaty. 
The second paragraph of Article 173 empowers natural and legal persons to 
impugn before the Court only such Community acts as are specifically addressed to 
them or apt to affect them directly and individually. And even weaker, at least on 
paper, is the protection which the Treaty affords against national legislation 
infringing Community rights. Under Articles 169 and 170 of the Treaty, only the 
Commission or another Member State may institute proceedings for a declaration 
that by maintaining the legislation in force the Member State in question has 
infringed the Treaty. There are no circumstances in which an individual may sue a 
Member State directly in the Court of Justice. All the individual can do is to invoke 
the rights conferred on him by Community law before a national court. This court, 
in turn, may — or, if its judgment is not subject to appeal, must — refer the matter 
to the European Court under Article 177 of the Treaty, requesting it to give a 
preliminary ruling on the interpretation of the relevant Community provision. 

How, then, has the Court set about the task of ensuring an adequate level of 
judicial protection for the individual in spite of the sometimes deficient terms of the 
Treaty? In some areas it has shown courage, foresight and imagination — for 
example, by endowing the Community with a highly flexible catalogue of 
fundamental rights borrowed from the national constitutions and from the 
European Human Rights Convention. But perhaps the Court’s outstanding 
achievement has been in relation to the reference procedure established by Article 
177, which on the face of things is flawed and fragile because it does not grant 
litigants direct access to the Court of Justice and because its effectiveness is 
entirely dependent on the good will of the national courts.!6 In spite of the inherent 
— one might say ‘built-in’ — weakness of the procedure, the Court of Justice has 
made it spectacularly successful, amplifying its incisiveness through the doctrine 
of direct effect and transforming it into a quasi-federal instrument for reviewing 
the compatibility of national legislation with Community law. 


The Doctrine of Direct Effect 


The Court’s achievements in relation to direct effect need a few words of 
explanation. Invoking a Community right before a national court obviously 


16 For further discussion of this subject, see Mancini and Keeling, ‘From CILFIT to ERT: The 
Constitutional Challenge Facing the European Court’ (1991) 11 Yearbook of European Law 1. 
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postulates that the measure conferring that right is directly applicable in the 
national legal order. Under the Treaty of Rome (Article 189) only regulations are 
expressly endowed with such a quality; the Treaty itself, whose rules are mostly 
addressed to Member States, does not appear to possess it, nor do directives which 
are apparently enforceable only if and when the national authorities implement 
them. But in two famous cases decided in 19637 and 1974,!8 the Court 
revolutionised this situation by holding that Treaty rules and provisions of 
directives not implemented on time may be relied upon by private individuals if 
they grant them rights and impose on the State an obligation so clear-cut that it can 
be fulfilled without the necessity of further measures. 

The epithet ‘landmark’ is sometimes bestowed too frivolously on judicial 
decisions that do not deserve it. But surely no-one would contest the claim of the 
Van Gend en Loos judgment to be described thus. It is rare that judges are given a 
chance to change the course of history. But if the European Community still exists 
50 or 100 years from now, historians will look tack on Van Gend en Loos as the 
unique judicial contribution to the making of Europe. If the Court had held in 1963 
that the Treaty provision prohibiting increases in customs duties could not be relied 
on by an importer who challenged a customs assessment in the national courts, the 
subsequent development of the Community would have been very different. 
Doubtless the common market, then in the transitional stage, would still have been 
completed in the technical sense. But would it have been enforced? Would it have 
withstood the protectionist tendencies that are always ready to resurface, 
manifesting themselves in the form of non-tariff barriers and disguised restrictions 
on trade, especially during an economic recession? And the same is true of other 
fundamental freedoms provided for in the Treaty — the freedom for individuals to 
take up employment or pursue a trade or profession in another Member State or to 
provide cross-frontier services — and of great principles such as the right for men 
and women to receive equal pay for equal work. 

Without the doctrine of direct effect the enforceability of the basic rights created 
by the Treaty would have been dependent on the willingness of the Council of 
Ministers to adopt the necessary implementing regulations or on the readiness of ` 
the Commission to pursue Member States under Article 169 of the Treaty (which 
was of course a toothless remedy in the pre-Maastricht version of the Treaty”). 
Without direct effect, we would have a very different Community today — a more 
obscure, more remote Community barely distinguishable from so many other 
international organisations whose existence passes unnoticed by ordinary citizens. 
As a result of Van Gend en Loos, the unique feature of Community law is its ability 
to impinge directly on the lives of individuals, who are declared to be the ‘subjects’ 
of the new legal order, entitled as such to invoke rights ‘which become part of their 
legal heritage.” The effect of Van Gend en Loos was to take Community law out 
of the hands of politicians and bureaucrats and to give it to the people. Of all the 
Court’s democratising achievements none can renk so highly in practical terms. 
Moreover, the Court recognised in Van Gend en Loos that the two aspects of 
democratic legitimacy — namely, the right of the people to participate in the law- 


17 Case 26/62, Van Gend en Loos v Nederlandse Administratie der Belastingen [1963] ECR 1. 

18 Case 41/74, Van Duyn v Home Office [1974] ECR 1337. 

19 The Maastricht Treaty has added two paragraphs to Article 171 empowering the Court to impose 
financial penalties on a Member State which fails to comply with an earlier judgment of the Court 
declaring that the Member State is in breach of the Treaty. 

20 [1963] ECR 1, 12. 
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making function through representative bodies and the ability of individuals to 
vindicate their rights in judicial proceedings — are intimately linked: one of the 
reasons given for upholding direct effect was that ‘the nationals of the States 
brought together in the Community are called upon to cooperate in the functioning 
of this Community through the intermediary of the European Parliament and the 
Economic and Social Committee. ’?! 

This is not the place for a thorough analysis of the doctrine of direct effect or for 
an appraisal of its fidelity to the Treaty and to the original intention of the people 
who drafted its terms. It is sufficient to observe that, as regards directives, the 
Court might be — and indeed has been — accused of gross infidelity by those who 
look only at the letter of Article 189; but fidelity in a nobler sense of the term there 
certainly was, if it is borne in mind that the Member States could easily have 
compromised the binding nature of directives, by implementing them late or not at 
all, which would clearly be contrary to the express intent of Article 189.2? As for 
the provisions of the Treaty (and indeed other provisions of Community law), the 
Court demonstrated in Van Gend en Loos that they are in the final analysis 
intended to confer rights on individuals by means of an argument that is simple but 
unanswerable: it would be pointless for Article 177 to empower or require national 
courts to seek rulings on the interpretation of provisions of Community law if those 
provisions could not be invoked in national proceedings. It may be added that the 
idea of direct effect had already been developed by the International Court in The 
Hague in an advisory opinion in 192873: thus, although Van Gend en Loos is 
rightly regarded as having established the unique character of Community law, it 
none the less has a sound pedigree in international law. 


The Surprising Success of Article 177 


The involvement of Europe’s citizens in the enforcement of Community law, as a 
result of the doctrine of direct effect, is, as we have said, a dramatically important 
democratising factor; but it could not have borne full fruit if the reference 
procedure under Article 177 had not been transformed in the course of the years 
into a quasi-federal instrument for reviewing the compatibility of national laws 
with Community law. The reasons for this phenomenon are easy to understand. 

The division of labour on which Article 177 is based (the European Court’s role 
being to interpret Community law, leaving to the national court the task of 
applying the interpretation to the facts of the case) is rather sophisticated and may 
cause difficulty not only for judges who operate in a system to which the reference 
procedure is unknown, but also for judges in countries in which reference 
procedures exist but are organised in simpler and more direct fashion. Thus it 
happens that national courts, called upon to apply a national law whose 
compatibility with Community law seems doubtful to them, ask the Court whether 
there exists a conflict between the national law and some provision of Community 
law. 

Naturally the Court has never accepted this form of raising a preliminary 
question, which is however extremely frequent; whenever the issue is put to it in 


21 ibid. 

22 cf Mancini, ‘The Making of a Constitution for Europe’ (1989) 26 Common Market Law Review 602. 

23 Advisory Opinion No 15 of 3 March 1928, Publications of the Permanent Court of International 
Justice, Series B, Collection of Advisory Opinions. 
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that form, its reaction has been to reformulate the question. Yet, aware of the 
difficulties faced by the national judge, the Court does not confine itself to 
interpreting the Community rule; instead it enters into the heart of the conflict 
submitted to its attention, but it takes the precaution of rendering it abstract, that is 
to say it presents it as a conflict between Community law and a hypothetical 
national provision having the nature of the provision in issue before the national 
court.” The technique thus described, which is formally impeccable and of great 
use to the national court, results in the Court of Justice acquiring a power of review 
which is analogous to — though of course narrower than — that routinely exercised 
by the Supreme Court of the United States and the constitutional courts of some 
Member States. 

The consequence is a virtuous circle. More and more Europeans are aware that a 
law higher than the statutes enacted by their Parliaments bestows upon them rights 
which are, in the last analysis, protected by the body interpreting that law. This 
growing awareness increases the visibility of the Court (according to a 
Community-wide survey of 1988, the latter is perceived as a very important 
policy-making institution by 18 per cent of respondents”). Visibility, in turn, is 
the first precondition of legitimacy, at least for judicial organs’; and the 
legitimacy thus acquired by the Court reverberates on the law which the Court 
administers and enlarges the expectations which ordinary people found on its 
provisions. Whether these expectations already coincide with a sense of common 
citizenship is doubtful; but they are certainly a prelude to it and, as is evidenced by 
the constant growth in the number of references, they come ever closer to the real 
thing. 


The Danger Facing the European Court 


From the ‘Chernobyl’ case, as we have remarked, the Court emerged unscathed; 
the political earthquake which that and subsequen: judgments on the choice of legal 
basis” failed to provoke may yet be brought about by the routine dialogue 
between the Court of Justice and national judges via the route opened up by Van 
Gend en Loos and Van Duyn. The steady flow of judgments from Luxembourg 
establishing that some provision of national legislation is incompatible with the 
tules of the Treaty, in response to questions raised by industrial tribunals, pretori, 
tribunaux de grande instance and Landgerichte, has provoked first displeasure and 
later open disapproval in certain Member States. For some time now the Court has 
been the object of ferocious attacks articulated cn the front pages of newspapers 
and echoed, especially in Germany, in the speeches of politicians, even at the most 





24 op cit n 22, at p 605. 

25 The results of the survey are published by Gibson and Caldeira, op cit n 2, p 10. The three countries in 
which the Court is most ‘visible’ are Ireland (32.2 per cent), Great Britain (29.5 per cent) and 
Luxembourg (25.3 per cent); it is least ‘visible’ in Greece (12.9 per cent), Portugal (9.7 per cent) and 
Spain (9.2 per cent). 

26 cf Murphy and Tanenhaus, ‘Public Opinion and the United States Supreme Court: A Preliminary 
Mapping of Some Prerequisites for Court Legitimation of Regime Changes’ (1968) 2 Law and Society 
Review, pp 357—382. 

27 In particular, the judgment in Case C-300/89, Commission v Council [1991] ECR I-2867. That 
judgment annulled a Council Directive based on Article 130S of the Treaty, which merely requires 
consultation of the Parliament, rather than Article 100a, which prescribes the cooperation procedure. 
The formula used in paragraph 20 of the judgment corresponds word-for-word with that used in 
Roquette Frères. 
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senior level.” A favourite target has been a number of judgments benefiting Italian 
and non-Community migrant workers. Moreover, the critics soon began to lament 
the erosion of national sovereignty which the Court’s judgments inevitably produce. 
The process has culminated in an outright threat: if — it is implied — the Court is 
not able to resist the pressure exerted on it by lower-ranking national judges who 
are politically motivated or in search of publicity, there will be nothing for it but to 
deprive those judges of the power to refer questions to the Court. In 1996 an 
intergovernmental conference is due to take place at which the Treaty of Maastricht 
requires re-examination of the key points in the European constitutional system. 
What better occasion for the deletion of the second paragraph of Article 177?” 

So there is a grave danger facing the Court — and, more importantly, there is a 
grave danger threatening its relationship with the national courts, a relationship 
which is rich in democratic promise. To counter that danger the Court will need 
much wisdom, which in this context means first of all a willingness to practise self- 
criticism. The irritation of the German authorities cannot be ascribed entirely to 
protectionist nostalgia, to the desire to soothe the ethnic resentment of a section of 
the population or to the understandable fear of surrendering sovereignty in more 
and more areas without the consent of the national Parliament. Their irritation is 
fuelled by an additional element: namely, the impression that the Court is one- 
sided; that, faced with a choice between the interests of the Member States and the 
interests of the Community, the Court systematically favours the latter. Jm Zweifel 
für Europa (‘When in doubt, opt for Europe’) was the title of an article in the 
Frankfurter Rundschau. That slogan encapsulates the anxiety with which the 
political class in Germany and in other Member States contemplates the philosophy 
which seems to guide the Court whenever it is called upon to resolve the most 
classical of conflicts inherent in federal and confederal organisations. 

In saying that, we do not mean to suggest that the Court must necessarily bow to 
such anxieties. The preference for Europe is determined by the genetic code 
transmitted to the Court by the founding fathers, who entrusted to it the task of 
ensuring that the law is observed in the application of a Treaty whose primary 
objective is an ‘ever closer union among the peoples of Europe.”*° But we do 
suggest that the Court might seek to placate its critics by demonstrating that the 
rights of European citizens are equally close to its heart, not only when they are 
breached by the Member States but also when they are encroached upon by 
legislation emanating from Brussels.*! So far the jurisprudence of the Court 
contains few signs of equal solicitude in the two situations. 


The Creation of a Catalogue of Fundamental Rights 


The outstanding exception to the phenomenon described above is undoubtedly the 
definition of a catalogue of fundamental rights by reference to which the Court 


28 In addition to the article published in the Frankfurter Rundschau of 7 December 1992, see ‘Die 
Europa-Richter stellen das deutsche Betriebsverfassungsgesetz auf den Kopf,’ Handelsblatt, 
13 October 1992; ‘Die Leise Ubermacht,’ Der Spiegel, 30 November 1992 (signed by the Minister for 
Social Affairs, Norbert Blüm); and ‘Dem EuGH auf die Finger Geschaut,’ E G Magazin, No 5, 1993 
(signed by P. Clever, see n 29). Threatening allusions to the Court were also uttered by Chancellor 
Kohl in his speech to the Bundestag of 4 December 1992 (Bulletin No 130/s, p 1193). 

29 The suggestion that only courts against whose decision there is no appeal should be allowed to seek a 
preliminary ruling has been advanced by a senior German civil servant; see Clever, ‘Grundsätzliche 
Bemerkungen zur Rechtsprechung des EuGH,’ Die Angestelltenversicherung, 2/93. 

30 EEC Treaty, Article 164 and the preamble. 

31 Burley, ‘Democracy and Judicial Review in the European Community’ (1992) University of Chicago 
Legai Forum 81. 
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reviews the legality of the Community’s legislative and administrative acts. That 
achievement, which was initiated in 1969 and 1970 with the judgments in 
Stauder? and Internationale Handelsgesellschaft®™ and has continued step by 
step to the present day, is one of the greatest contributions that the Court has made 
to democratic legitimacy in the Community. The enormous attention devoted to the 
subject by students of the judicial process is fully justified. There is, however, one 
fact that should not be forgotten. The Court’s discovery that European citizens 
have fundamental rights was provoked by a well-founded fear that in Germany and 
Italy the constitutional courts would assume power to test Community laws for 
compliance with the fundamental rights enshrined in their own Constitutions. In 
fact, before the judges in Karlsruhe and Rome let it be known that they were 
willing to act in that way, the Court had held thet it had no powers in the field of 
human rights.*4 

It would be an exaggeration to say that the European Court was bulldozed into 
protecting fundamental rights by rebellious national courts. It is, however, clear 
that the Court did not embark upon that course in a spontaneous binge of judicial 
activism. The fact that the Court was forced to recognise fundamental rights in 
order to prevent the Community’s laws from being tested for compatibility with 
national constitutions should suffice to exonerate the Court from a charge of 
wilfully exceeding its powers by rewriting the Treaty. It also demonstrates what an 
impeccable pedigree the Community’s catalogue of fundamental rights has. We 
have already remarked that the Court’s case law on fundamental rights is founded 
on the constitutional traditions of the Member States, natural law and the common 
legal heritage of western civilisation. The justification for interpreting the Treaty 
as protecting fundamental rights in spite of the silence of its terms is strong. It is 
inconceivable that the national Parliaments would have ratified a Treaty which was 
capable of violating the fundamental tenets of their own constitutions. Logically, a 
law ratifying such a Treaty might itself have been unconstitutional, which would 
remove the entire legal basis for the foundation of the Community. 

Moreover, the Court’s approach to the question of fundamental rights has been 
approved consistently by the other institutions and by the Member States. In a Joint 
Declaration on Fundamental Rights,” adopted on 5 April 1977, the European 
Parliament, the Council and the Commission cited the Court’s case law and 
stressed ‘the prime importance they attach to the protection of fundamental rights, 
as derived in particular from the constitutions of the Member States and the 
European Convention for the Protection of Euman Rights and Fundamental 
Freedoms.’ In the preamble to the Single European Act the Member States 
expressed their determination to work together to promote democracy on the basis 
of fundamental rights. Finally, Article F(2) of the Maastricht Treaty commits the 
European Union to respecting fundamental rights, as guaranteed by the European 
Human Rights Convention and the constitutional traditions common to the 





32 Case 29/69, Stauder [1969] ECR 419. 

33 Case 11/70, Internationale Handelsgesellschaft v Einfuhr- und Vorratsstelle Getreide [1970] ECR 
1125. 

34 For a summary of this fascinating chapter of legal history, see Mancini and Di Bucci, ‘Le 
Développement des Droits Fondamentaux en tant que Partie du Droit Communautaire’ in Collected 
Courses of the Academy of European Law, Vol 1 (Deventer: Kluwer, 1991) p 35. 

35 Official Journal of the European Communities, 1977 C 103, p 1. All the documents cited in this 
passage, together with numerous declarations issued by the Member States and the Council and a 
catalogue of fundamental rights promulgated in a declaration of the European Parliament, are available 
in a booklet published by the Commission (Duparc, The European Community and Human Rights, 
October 1992). 
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Member States. What is striking about all these documents is that — as occurred 
after the ‘Chernobyl’ judgment — the rulings of the Court have been more than an 
inspiration; they have been taken over verbatim. 


ae Areas in which the Court of Justice has let the Individual 
own 


Although the Court of Justice has been bold in relation to fundamental rights and 
has subjected the Community’s legislative and administrative organs to a high 
standard, there are other areas in which the Court has been surprisingly cautious 
and has shown excessive indulgence towards the Council and Commission. What 
is even more puzzling is that the high level of judicial protection established by the 
Court on the basis of the complex, inherently defective reference procedure 
provided for in Article 177 has not always been equalled in areas where the 
Court’s jurisdiction is direct, in the sense that actions are commenced in 
Luxembourg without passing through the intermediary of a national court. 

We offer two examples of that disparity. The first concerns the locus standi of 
natural and legal persons under the second paragraph of Article 173 of the 
Treaty.*° Such persons may only challenge a regulation if it is of direct and 
individual concern to them. A generous, not unreasonable reading of that 
provision would allow Joe Smith, the turnip-grower, to challenge a regulation that 
was particularly detrimental to the interests of turnip-growers. But the Court has 
opted for a narrow construction: in order to have locus standi, Joe Smith, the 
turnip-grower, must show that the regulation singles him out and affects him more 
severely than it affects turnip-growers as a category.’ It is obvious that in most 
cases Joe Smith’s action will founder on the reef of inadmissibility. 

The results of this narrow construction of what is in any event a restrictive 
provision may be bizarre and paradoxical, if not downright perverse. A regulation 
may, as a matter of substance, be patently and outrageously unlawful; it may 
breach the principles of non-discrimination and proportionality, violate 
fundamental rights and inflict huge financial loss on large numbers of persons; but 
unless one of those persons can show that he is somehow singled out by the 
regulation and injured more severely than the category to which he belongs, he 
will be unable to challenge it directly before the European Court. All that he can do 
is to defy the regulation and wait till an attempt is made to enforce it against him in 
the national courts, where he may of course contest the validity of the regulation 
and succeed in having the issue referred to the European Court under Article 177. 


36 The paragraph is worded as follows: 


Any natural or legal person may, under the same conditions (ie on grounds of lack of.competence, 
infringement of an essential procedural requirement, infringement of the Treaty or of any rule of 
law relating to its application, or misuse of powers), institute proceedings against a decision 
addressed to that person or against a decision which, although in the form of a regulation or a 
decision addressed to another person, is of direct and individual concern to the former. 


37 See, for example, Case 26/86, Deutz and Geldermann v Council [1987] ECR 941, which is a typical 
example of a restrictive approach dating back to Case 25/62, Plaumann v Commission [1963] ECR 95. 
For criticism of the Court’s approach, see Barav, ‘Direct and Individual Concern: An Almost 
Insurmountable Barrier to the Admissibility of Individual Appeal to the EEC Court’ (1974) 11 CMLR 
191; Stein and Vining, ‘Citizen Access to Judicial Review of Administrative Action in a Transnational 
and Federal Context’ (1976) 70 American J Int Law 219; and Rasmussen, ‘Why is Article 173 
Interpreted Against Private Plaintiffs?’ (1980) 5 ELR 112. On the same subject, see also Harding, 
‘The Private Interest in Challenging Community Action’ (1980) 5 ELR 354 and Greaves, ‘Locus 
Standi under Article 173 EEC when Seeking Annulment of a Regulation’ (1986) 11 ELR 119. 
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So at the end of the day justice will be done and the regulation will be struck down. 
But does it make sense to force the individual in such a scenario to suffer years of 
- uncertainty as to his legal rights, to explore the highways and byways of national 
procedural law and to adopt an essentially defensive line of conduct when logic and 
justice command that he should be allowed to launch a full-frontal assault on an act 
so detrimental to his interests? One can of course understand the familiar 
arguments about opening the floodgates and edmitting a deluge of actions by 
disgruntled individuals who are adversely affected by Community legislation*®; 
but surely it would not have been beyond the ingenuity of the Court to devise a test 
that would bar frivolous or tenuous claims while allowing direct actions by those 
who can demonstrate with a sufficient degree of plausibility that they are likely to 
suffer serious loss as a result of a normative act of the Community. 

The second example of the Court’s excessive caution and indulgence towards 
Community institutions concerns the action for damages for non-contractual 
liability. It occasionally happens, especially in the agricultural sector, that 
individuals suffer economic loss as a result of an unlawful regulation. In principle, 
Article 215 of the Treaty requires the Community to compensate persons who 
suffer damage as a result of the unlawful acts of its institutions. However, the 
Court will only award compensation for damage caused by normative acts if the 
victim of the illegality can prove that the institutions have committed a sufficiently 
serious breach of a ‘superior rule of law’ for the protection of the individual. It is 
not enough for their conduct to be knowingly unlawful, although that would 
doubtless suffice in the laws of most of the Member States, laws to which Article 
215 refers specifically: instead, the conduct must verge on the arbitrary or 
capricious.*° It is hardly surprising, then, that only a handful of actions -for 
damages have succeeded and that the test applied by the Court has been widely 
criticised.® The criticism is particularly understandable since the recent 
Francovich judgment. In that case, the Court held that Member States which have 
failed to implement a directive in good time must compensate individuals who 
suffer damage as a result, provided that the directive was intended to create rights 
for the individual, even though it does not heve direct effect; as regards the 
conditions governing liability, the Court referred-to the laws of the Member States, 
which m as we have remarked — are much less demanding than the case law of the 
Court. 


Conclusion 


To sum up, there are many points in the case law of the Court that are in need of 
further refinement and there are many gaps waiting to be filled; the more so 





38 The ‘floodgates’ argument, which was never wholly zonvincing, looks weaker still since the 
establishment of the Court of First Instance and the extension of its jurisdiction by Council Decision 
93/350 of 8 June 1993 (OJ 1993 L144, p 21). It is not inconceivable that the Court of First Instance, 
whose specific task is to hear and determine actions brought by natural and legal persons, will be able 
to develop more flexible criteria regarding the locus standi of individuals. 

39 See, in particular, Joined Cases 116 and 124/77, Amylur: v Council and Commission [1979] ECR 
3497, at para 19. 

40 See, for example, Fuss, ‘La Responsabilité des Commurautés Européennes pour le Comportement 
Ilégal de Leurs Organes’ (1981) 1 Revue Trimestrielle de Droit Européen 31; Rideau and Charrier, 
Code de Procédures Européennes (Paris, 1990) p 189; and Fines, Etudes de la Responsabilité 
Extracontractuelle de la Communauté Economique Europ3enne (Paris, 1990) p 338 et seq. 

41 Joined Cases C-6/90 and C-9/90, Francovich and Bonifaci [1991] ECR I-5357. 
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because circumstances have changed vastly since the years when the Court 
delivered its first judgments on the locus standi of individuals and on the liability 
of the Community institutions in damages. In those days, when it was a question of 
imposing scanty and sporadic items of legislation on a hostile, reluctant world, a 
degree of indulgence could be tolerated; in fact, it performed a useful balancing 
function. Nowadays that function is no longer required. In 1991, according to a 
study by the French Conseil d’Etat, 1,564 legal measures originated in Brussels, as 
against 1,417 which emanated from Paris. 

Little, however, has changed in the decision-making procedures of the 
Community. The main innovation, before Maastricht, was the enhanced role 
granted to the European Parliament under the cooperation procedure: the 
importance of that should not be underestimated, though it has yielded results that 
are meagre and disproportionate to the energy and time consumed. It remains to be 
seen whether the power of co-decision granted to the Parliament under the 
Maastricht Treaty will bring about a significant shift in the balance of power. For 
the present, real power is still in the hands of the Council, which legislates behind 
closed doors on the basis of drafts prepared by an ambassadorial college (Coreper) 
and, at a lower level, by no less than 166 committees of national experts, who are 
faceless and unaccountable. Even the Commission has sins to atone for. Jean 
Monnet once said: d’abord on décide, puis on explique. We are not alone in 
fearing that most past and present Commissioners and the élite group of senior 
officials have taken this dubious dictum all too seriously. As a journalist wrote in 
Le Monde, mapping out measures and blueprints in the bosom of a coterie which 
pursues lofty aims with rites, codes and a language of its own is intoxicating,” but 
it is hardly consistent with the rule of democracy, even in the eyes of those who 
understand that in the formation of legislative proposals there is limited scope for 
transparency. 

That is all very well, some will say, but there are too many risks; that greater 
democracy and more power for Brussels are objectives that can only be reconciled 
in the Elysian fields of rhetoric; that in the real world, the pursuit of one will make 
the other more difficult to attain. Worse still: in the Community edifice breaches 
will open up which, rather than benefiting the citizens of Europe, will appeal only 
to those elements in the Member States whose deepest aspiration is to substitute, 
wherever possible, the intergovernmental for the supranational. In stimulating 
those tendencies, the Court, it could be argued, will have safeguarded its 
competences but at the price of abdicating from the task entrusted to it by the 
founding fathers. What can one say in response to such an objection? Perhaps only 
this: the risks are there but they must be faced. If Europe is not to grow as a 
democratic organism, that which will be left for us to organise will no longer be 
Europe. : 


42 Conseil d’Etat, Rapport public 1992, Etudes et documents, No 44. 
43 Servent, ‘Déboires et Espoirs de la Construction Européenne,’ Le Monde, 5 December 1992. 


190 © The Modem Law Review Limited 1994 


General Principles of German and European 
Administrative Law — A Comparison in Historical 
Perspective 


Georg Nolte* 
Introduction 


From the perspective of English jurists, the incoming tide of Community law still 
carries some suspicious pieces of flotsam ontc the shores of the English legal 
system. It may be that the origin of certain general principles of Community law 
has contributed to that suspicion. The principles of proportionality! and of the 
protection of legitimate expectations,” for instance, have a reputation of being 
‘made in Germany.’ Their claim to acceptance in English administrative law is met 
with reservations.? English lawyers may in fact think that European 
administrative law is the Trojan horse by which a continental tradition is about to 
supersede well-established English principles of administrative law and judicial 
review. They may also legitimately ask themselves whether their system is not 
particularly susceptible to change, since the Common Law tradition is the 
exception rather than the rule in the European context. 

German administrative law has acquired the reputation of being influential in the 
shaping of the general principles of European administrative law* as they are 
being developed by the European Court of Justice and also, to a certain extent, by 
the European Commission and Court of Human Rights. Such a proposition, 
however, is difficult to prove or to disprove since it is frequently impossible to 
trace the origins of rules directly.§ In one or other form, other national systems of 
administrative law also know the concepts and principles which are at issue here. It 
is quite obvious, however, that these principles have acquired a particular 
significance and an extraordinary legal force in Germany. 

For these reasons, this article adopts an indirect approach. In Part One, some 
important principles of European administrative law are analysed in order to 
determine whether they have an equivalent in German administrative law. The 
relevant differences between these two systems and the system of English 
administrative law are also examined. Part Two attempts to explain why some of 
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1 Jowell ‘and Lester, ‘Proportionality: Neither Novel Nor Dangerous’ (1988) 41 CLP 52. 

2 Forsyth, ‘The Provenance and Protection of Legitimate Expectations’ (1988) 47 CLJ 238, 242—244. 

3 See in particular Brind v Secretary of State for the Home. Department [1991] 1 All ER 720. 

4 See Schwarze, European Administrative Law (London: Sweet & Maxwell, 1992) 64—66 as to the 
terminology; Mögele, ‘Deutsches und Europäisches Verwaltungsrecht — Wechselseitige 
Einwirkungen’ (1993) 93 Bayerische Verwaltungsbldtter 559. The present article does not deal with 
those trends in European administrative law which derive from secondary legislation; see Schwarze, 
‘Developing Principles of European Administrative Law’ (1993) Public Law 229, 234—237 and 
Engel, ‘Die Einwirkung des Europäischen Gemeinschaftszechts auf das deutsche Verwaltungsrecht’ 
(1992) 25 Die Verwaltung 437. 

5 Schmidt-Assmann, ‘Deutsches und Europäisches Verwaltungsrecht — Wechselseitige Einwirkungen’ 
(1993) 108 Deutsches Verwaltungsblatt (DVBl) 924, 925-927; Schwarze, ‘Der Beitrag des 
Europarates zur Entwicklung von Rechtsschutz und Verfahrensgarantien im Verwaltungsrecht’ (1993) 
20 Europdische Grundrechtezeitung 377. 

6 Schmidt-Assmann, ibid 928. 
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these general principles have an equivalent in German law, and why others do not. 
For this purpose, it is helpful to sketch the historical development of German 
administrative law and in particular to describe the legal principle of 
‘Rechtsstaat.’ In Part Three, the perspective is reversed. Here, German law is 
no longer regarded as a potential source of European administrative law but as its 
object of transformation. This joint comparative and historical perspective leads to 
the conclusion that it is not so much the technical or systemic merits of German 
administrative law which make it attractive as a source of inspiration for European 
administrative law, but the extent to which it has incorporated certain principles of 
constitutional law. 


A The Reflection of German Principles in Community Law 


For a German lawyer, the general principles of European administrative law, as 
they have been developed mainly by the European Court of Justice, present an 
ambiguous picture. Some of them seem very familiar, others are quite different 
from the principles of the national law. 


(a) Familiar Concepts 


There are three major principles of European administrative law which have 
similar counterparts in Germany: the principle of proportionality; the principle of 
equality; and the protection of legitimate expectations. Let us consider each of the 
principles in turn. 


The Principle of Proportionality 
This principle is a general principle both of Community and of European Human 
Rights law.’ With respect to the administrative law of the Community, the Court 
of Justice has developed the principle particularly in cases concerning penalties for 
non-compliance with systems of import and export licences. In these cases, the 
Court accepted that it is permissible to sanction the failure to comply with a 
‘principal obligation’ of a scheme with the loss of the whole security, but 
considered it ‘excessively severe’ to impose the same penalty in the case of a 
violation of only a ‘secondary obligation.’ This means, for example, that the 
Commission may enact a rule according to which the security is forfeited if the 
agreed export has not taken place within the prescribed time period, but that it 
cannot prescribe the same penalty for the mere omission to furnish, in a timely 
fashion, the required proofs that the export has actually taken place." 
Similarly, in Germany, the Bundesverfassungsgericht (Federal Constitutional 
Court) held that the principle of proportionality was violated by a rule according to 
which an unemployed person forfeited his claim to unemployment benefits for a 
period of two weeks if he failed to notify the employment office of his current 





7 Any direct translation of this concept would be misleading. 

8 Hartley, The Foundations of European Community Law (Oxford: Clarendon, 2nd ed, 1988) 145 — 147; 
Frowein and Peukert, Europdische Menschenrechtskonvention — EMRK-Kommentar (Kehl: Engel, 
1985) 193; Schwarze, op cit n 4, 708—726. As to the principle of proportionality in general 
international law, see Delbriick, ‘Proportionality’ in Bernhardt (ed), Encyclopedia of Public 
International Law, Instalment 7 (Amsterdam: North Holland, 1984) 396— 400. 

9 Case 21/85, Maas v BALM [1986] ECR 3537, 3556 with further references. 

10 Case 122/78, Buitoni v FORM [1979] ECR 677, 685. 


192 © The Modern Law Review Limited 1994 


March 1994] General Principles of German and European Administrative Law l 


status at regular intervals.!! The decision would have been different if the period 
of forfeiture had been only one week or if the loss of two weeks’ benefits had been 
restricted to certain categories of case in which abuse of social security benefits 
typically occurs. !? 
' The forfeiture cases illustrate how the European and the German judiciary 
understand the principle of proportionality. The terms employed such as ‘unduly 
burdensome,’ ‘disproportionate’ or ‘excessive’. point to the essence of the 
principle: the authorisation of the courts to exantine closely whether a certain end 
justifies the means. And while it is true that the principle of proportionality in both 
European and German law is usually held to coasist of two more components, a 
closer inquiry reveals that these two components do not add much to the principle. 
In Germany, for instance, a measure must also satisfy the requirements of 
‘Geeignetheit’ and ‘Erforderlichkeit’ in order to pass the test of proportionality." 
‘Geeignetheit’ is usually translated as ‘suitability,’!* a term which can give rise to 
misunderstandings. ‘Geeignetheit’ means only that a particular measure must be 
_ theoretically capable of contributing to achieving its aim.!5 Therefore, it appears 
that a more accurate translation is ‘capacity of furthering an aim.’ It is clear, 
however, that a measure which is incapable of furthering its aim is necessarily 
excessive, unduly burdensome or disproportionate. The same is true with respect 
to the requirement of ‘Erforderlichkeit’ (necessity). This principle demands that 
the least restrictive of several possible means mast be used by the administrative 
authority.!° If the German courts and the Cour: of Justice continue to treat the 
principle of necessity as an independent component of the principle of 
proportionality, they are probably doing so for prudential reasons. This is because, 
since the requirement of ‘necessity’ is the hard core of the principle of 
proportionality, its use is less susceptible to the obvious criticism that the judiciary 
is unduly venturing into the field of legitimate policy choices. It should be noted, 
however, that this principle, in European law more than in German law, often 
entails giving the administration a ‘margin of appreciation.’ 

It is undeniable that the traditional English test of ‘unreasonableness’ also 
contains an element of proportionality.'® But ty asking whether ‘a conclusion 
[was] so unreasonable that no reasonable authority could ever have come to it’! 
and thereby creating a strong presumption in favour of the administrative decision 
maker, the English rule requires that the judge justify his intervention, not only 
with respect to the eventual outcome of the case az hand but also with respect to the 
limited role he plays in the overall administrative process.” It is a strong 
indication of the difference between the English test and the German and European 


11 (1987) 74 Entscheidungssammlung des Bundesverfassungegerichts (BVerfGE) 203, 216—217. 

12 ibid. 

13 See Singh, German Administrative Law in a Common Law Perspective (Berlin: Springer, 1985) 
88—92; Jowell and Lester, op cit n 1, 52—54. 

14 Singh, ibid 89—90; Jowell and Lester, ibid 52—53. 

15 (1967) 26 Entscheidungssammlung des Bundesverwaltungzgerichts (BVerwGE) 131, 134; Schwarze, 
op cit n 4, 855— 857. 

16 Singh, op cit n 13, 834—836; Jowell and Lester, op cit n 1, 53. 

17 Schwarze, op cit n 4, 857—859; Hartley, op cit n 8, 146— 147. 

18 This was acknowledged expressly by Lord Lowry in rind v Secretary of State for the Home 
Department [1991] 1 All ER 720, 738; see also the opinion of Lord Ackner, at p 735. 

19 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223, 234 (per Lord 
Greene MR). 

20 See Lord Lowry in Brind v Secretary of State for the Home Department [1991] 1 All ER 720, 
738—739. 
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rules that such considerations are only rarely found in European, let alone 
German, judgments. It is therefore legitimate to conceive of the doctrine of 
proportionality not as a possible reinforcement of the English test of 
unreasonableness”! but as an altogether separate category.” 


The Principle of Equality 
Another pillar of European administrative law is the general principle of 
equality.*? Since this principle has found explicit expression in the Community 
treaties, it is less clearly derived from a particular national legal system. 
However, a look at the history of the interpretation of the equal protection clause 
of the American Constitution shows that the principle of equality can be applied 
with varying degrees of rigour. If it is interpreted less strictly, a person must 
show that he or she is in a situation similar in all but the most irrelevant of 
circumstances to that of a person not so treated. If it is interpreted more strictly, 
the courts will intervene whenever a person is treated differently from other 
persons who are in a more or less ‘comparable’ situation. It is obvious that the 
strict interpretation gives the judiciary a much more powerful tool for review. 
The Court of Justice and the Bundesverfassungsgericht have followed a similar 
path in this field of law. Over the years both courts have, in theory and practice, 
increased their level of scrutiny. At first, both courts conceived the principle of 
equality merely as a prohibition of arbitrary acts, with the formulation of the 
European Court — ‘difference in treatment cannot be regarded as constituting 
discrimination which is prohibited unless it is arbitrary’ — being almost 
identical to the traditional definition of the German court.”’ Both courts have since 
raised their level of scrutiny so that the principle of equality has become closely 
assimilated to the principle of proportionality.’ In one case, for instance, the 
Court of Justice held that ‘the obligation [for a particular group] to purchase at a 
disproportionate price constituted a discriminating distribution of costs between 
the various agricultural sectors.” In similar fashion, the Bundesverfassungs- 
gericht frequently uses now the so-called ‘new formula’ for analysis of equal 
protection: ‘Differences must be of such a kind and weight as to justify a 
differentiation.”*° It is true that the practical effect of the stricter standards 
is not easy to measure. But it is undoubtedly the case that they make it far easier 
for the courts to justify an intervention, just as the principle of proportionality 
permits the courts to intervene more closely than does the English test of 


21 But see Wade, Administrative Law (Oxford: Clarendon, 6th ed, 1988) 429 and Schwarze, op cit n 4, 
1390. 

22 See to this effect Lords Bridge, Roskill, Ackner and Lowry in Brind v Secretary of State for the Home 
Department [1991] 1 All ER 720, at pp 724, 725, 735, 738—739. For a comparative evaluation, see 
Zamir, ‘Unreasonableness, Balance of Interests and Proportionality’ (1992) 11 Tel Aviv Studies in Law 
131. 

23 Schwarze, op cit n 4, 625—644; Hartley, op cit n 8, 148— 150. 

24 Arts 6, 40(3), 119 of the EC Treaty. 

25 Tribe, American Constitutional Law (Minneola: Foundation Press, 1988) 1436—1454; see also 
Schwarze, op cit n 4, 550—554. 

26 Case 11/74, Union des Minotiers des Champagne [1974] ECR 877, 886. 

27 Since (1951) 1 BVerfGE 14, 16. 

28 For a critical assessment of this development, see Herdegen, ‘The Relation Between the Principles of 
Equality and Proportionality’ (1985) 22 CMLR 683. 

29 Case 114/76, Bela Mühle v Grows Farm [1977] ECR 1211, 1221; see also Cases 103/77 and 145/77, 
Royal Scholten Honig v Intervention Board for Agricultural Produce [1978] ECR 2037, 2081. 

30 See most recently (1992) 85 BVerfGE 191, 210 with further references. 
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reasonableness.*! For Germany, the likely relevance of the change in formulae is 
shown by a decision concerning a challenge to a time-honoured law which 
provided that manual workers could — under certain circumstances — be 
dismissed with two weeks’ notice in a situation where clerical employees normally 
had six weeks’ notice. Applying the ‘new formula,’ the Bundesverfassungsgericht 
felt entitled to review very closely whether the original assessments of the 
legislature concerning the relative position of the two groups and their need for 
protection were still valid under contemporary conditions. Ultimately, it came to 
the conclusion that, although there still existed undeniable differences between the 
two groups, those differences were no longer of sufficient important to justify the 
discrimination.** It is difficult to imagine that the Court could have reached the 
same conclusion on the basis of the old standard of arbitrariness. 


The Protection of Legitimate Expectations 

In Community law, the principle of protection of legitimate expectations 
developed from cases which concerned the revocation of administrative 
decisions.*? In English law, the term comes from a different source: there it is 
connected with the procedural guarantee of ‘natural justice,’ or, to use a more 
modern term, the duty to act fairly.*4 At least until recently, its procedural origin 
constrained the development of the concept as a substantive principle of English 
administrative law.** Therefore, as a general rule, a violation of ‘legitimate 
expectations’ in England only gives rise to a right to an administrative hearing or 
possibly a lesser procedural right.*° In both German and Community law, on the 
other hand, “legitimate expectations’ confer substantive protections. According to 
section 48(2) of the German Administrative Procedure Act of 1976, for instance, 
‘an unlawful administrative decision granting a pecuniary benefit may not be 
revoked insofar as the beneficiary has relied upon the decision and his expectation, 
weighed against the public interest in revoking the decision, merits protection.’?” 
The Court of Justice has confirmed that such a rule is also part of the legal order of 
the Community.*® The characteristic feature of this understanding of ‘legitimate 
expectations’ is that it is derived not only from the principle of legal security?” but 
also from fundamental rights.“ In England, on the other hand, the revocability of 
administrative decisions seems to depend solely on whether the administration 
possessed the necessary powers to that effect.*! 


31 Associated Provincial Picture Houses Ltd v Wednesbury Corporation {1948} 1 KB 223, 234 (per Lord 
Greene MR); see S.A. de Smith, Judicial Review of Administrative Action (London: Stevens, 4th ed 
1980) 352—354. 

32 (1990) 82 BVerfGE 126, 146— 154; (1982) 62 BVerfGE 256, 274—288. 

33 Cases 7/56, 3/57 and 7/57, Algera [1957] ECR 83, 117—119; Cases 42/59 and 49/59, SNUPAT 
[1961] ECR 109, 172; Case 14/81, Alpha Steel Ltd [1982] ECR 749, 764. 

34 Wade, op cit n 21, 520—526; Schwarze, op cit n 4, 902—910. 

35 Forsyth, op cit n 2, 240; Aldous and Alder, Applications for Judicial Review (London: Butterworths, 
2nd ed, 1993) 10. 

36 Wade, op cit n 21, 520—526; Baldwin and Horne, ‘Expectations in a Joyless Landscape’ (1986) 49 
MLR 685; but see R v Board of Inland Revenue, ex p MFK Underwriting Agencies Ltd [1991] 1 All ER 
91, 110—111 (per Bingham LJ). 

37 Translation taken from Cases 205—215/82, Deutsche Milchkontor [1983] ECR 2633, 2668. 

38 Cases 205—215/82, Deutsche Milchkontor [1983] ECR 2633, 2669. 

39 Schwarze, op cit n 4, 947—948; but see Cases 7/56, 3/57 and 7/57, Algera [1957] ECR 83, 117-119. 

40 (1983) 64 BVerfGE 87, 104; Opinion of Advocate General Darmon, Case C5/89, BUG Alutechnik 
[1990] ECR I-3437, 3449. 

41 Wade, op cit n 21, 253—257; Foulkes, Administrative Law (London: Butterworths, 7th ed, 1990) 
218—220. 
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(b) Different Concepts 


There are two major features of European administrative law which are quite 
different from their German counterparts: the rules pertaining to administrative 
discretion and the legal effect of violations of rules of administrative procedure. 


Administrative Discretion 

Perhaps the most important difference between the German and all other European 
systems of administrative law, including Community law, involves its theory and 
practice with respect to administrative discretion. In Britain, as in other European 
countries, the courts recognise discretion not only where this is expressly provided 
for but also where certain general and imprecise norms are at issue whose 
application requires expert knowledge or demands the assessment of complex sets 
of facts or the prognosis of future developments. Thus, for example, the 
administrative determination under section 84 of the Fair Trading Act of 1973 as to 
whether a monopoly or merger is against ‘the public interest’ is not fully 
reviewable by the British courts. The courts in Germany, on the other hand, 
except in certain exceptional circumstances, recognise administrative discretion 
only when this is expressly granted; that is, when the law expressly provides that 
the administrative authority ‘may’ take a certain course of action, or uses other 
language to the same effect. When the law does not use such language, the 
prevailing doctrine is that there is, as a general rule, only one correct solution to 
any given question, no matter how imprecise or ‘indeterminate’ a legal concept 
might be.“ A typical example is that the administration possesses no discretion 
when it comes to determining, in the context of a licensing procedure, whether the 
use of a particular herbicide would have ‘no effects on the ecological system 
which, according to current scientific knowledge, are not acceptable.’* It follows 
that it is the administrative court which, in the last resort, has to collect the 
necessary evidence and apply the law. In such cases, where administrative 
discretion is not expressly granted, the courts may, and in fact often do, conduct 
reviews of administrative action which duplicate the decision-making process. It is 
true that growing academic criticism of this approach may soon lead to its 
modification in some areas.‘ On the other hand, some recent decisions of the 
Bundesverfassungsgericht have even reinforced the traditional doctrine. In one 
case, the court held that the fundamental right freely to choose one’s profession 
(Article 12 of the Grundgesetz) requires that the administrative courts review 
whether answers given during the state examinations for lawyers were indeed 
incorrect, and therefore capable of forming the basis for a refusal of admission to 
the legal profession. In another case, it was held that the Federal Board for the 
Review of Pornographic Materials had not accorded sufficient weight to the 
character of a book as a work of art when it placed that book on the list of 


42 Craig, ‘Discretionary Power in Modern Administration’ (Landesbericht Großbritannien) in Bullinger 
(ed), Verwaltungsermessen im modernen Staat (Baden-Baden: Nomos, 1986) 79. 

43 (1991) 84 BVerfGE 34, 49—50; see generally Radler, ‘Judicial Protection Against the Executive by 
German Administrative Courts’ (1992) Admin Review, pp 78— 80; Schwarze, op cit n 4, 270—277. 

44 Singh, op cit n 13, 96—98; Maurer, Allgemeines Verwaltungsrecht (München: Beck, 8th ed, 1992) 
120—124. 

45 (1988) 81 BVerwGE 12, 17 (‘Auswirkungen auf den Naturhaushalt, die nach dem Stande der 
wissenschaftlichen Erkenntnisse nicht vertretbar sind’). 

46 Stelkens, Bonk and Sachs, Verwaltungsverfahrensgesetz, Kommentar (München: Beck, 4th ed, 1993) 
857 with further references. 

47 (1991) 84 BVerfGE 34, 54—55. 
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publications which were not to be distributed to young people.“* Both decisions 
have given rise to concern, since they restrict the exception of a margin of 
appreciation for the administration to determine whether a person is ‘sufficiently 
competent’ or a work of art is ‘sexually explicit.’ The reason for this exception is 
held to be the character of the decision in question which requires a very personal 
and subjective form of special expertise.“ 

It seems that nowhere in Europe is judicial review as rigorous.” The Court of 
Justice, unlike the German courts, often grants the Commission a margin of 
appreciation in the application of indeterminate legal concepts. Thus, attacks on 
measures which are taken for the purpose of economic intervention,*! or in the 
areas of state aids,’ anti-dumping, the Common Customs Tariff** or with 
regard to the selection or the assessment of the performance of officials, will 
usually only be successful if the decision in question amounted to manifest error.’ 
In the field of competition law, on the other hand, the Court of Justice usually 
conducts a searching review of whether an agreement causes a ‘distortion of 
competition’ or whether an ‘abuse of a dominant position’ has correctly been held 
to exist.°° But even here, the Court has, on some occasions, spoken in terms of a 
margin of discretion for the Commission.’ 


The Legal Effect of Violations of Rules of Administrative Procedure 

The penchant of the German courts to insist on the one and only correct application 
of the law has prevented the rules of administrative procedure in Germany from 
acquiring an importance comparable to that in other European states.** It is true 
that the Federal and State Administrative Procedure Acts provide for all of the 
usual guarantees and that the violation of a procedural rule, as a general rule, 
renders the administrative act in question void or voidable.*? However, since 
German courts are less likely than the courts of other European states to accept that 
the administration has a margin of appreciation, they are more likely to apply the 
generally recognised rule according to which a procedural mistake is 
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immaterial ‘because no other decision could have been taken in the matter.’ A 
wide latitude for the redress of procedural error also exists. If, for example, the 
administration has failed to conduct a hearing, the omission is considered to be 
made good by the mere fact that the applicant went through the mostly obligatory 
administrative complaint procedure which must be exhausted before the courts can 
be seized.®! Moreover, the administration is able to redress its failure to comply 
with the obligation to state reasons simply by substituting a correctly reasoned 
decision for its original decision during the court proceedings.™ While it is true 
that the Court of Justice has on one occasion accepted that some procedural 
mistakes can be redressed during the court proceedings,® that decision must be 
regarded as an exception of doubtful validity.“ 


B Historical Sources of German Administrative Law 


Why certain features of German administrative law have found a counterpart in 
European administrative law and others have not is a question to which a glance at 
its historical development would seem to give an important clue. In 1924, in the 
foreword to the third edition of his treatise on administrative law, Otto Mayer 
wrote the famous words: ‘Verfassungsrecht vergeht, Verwaltungsrecht besteht’® 
(Constitutional law changes, administrative law remains). To postulate a slow and 
organic development of administrative law and to contrast it with the erratic turns 
of German constitutional law was certainly legitimate in 1924 and may still be 
tempting today. But such a perspective is misleading. The truth is that German 
administrative law, as it has found reflection in European administrative law, is 
largely a product of recent impulses coming from constitutional law, and in 
particular from decisions of the Bundesverfassungsgericht. It is therefore a rather 
young and somewhat political law and not, like English administrative law, the 
product of a more evolutionary legal tradition. 


(a) The Establishment of Judicial Review 


Under their political slogan ‘Rechtsstaat’ the German liberals (Bürgertum) strove 
during most of the nineteenth century to establish legal structures which would 
limit the unfettered exercise of state power by the monarchs of the various German 
states. Their first success was the establishment, by some monarchs, of more or 
less representative assemblies whose consent was necessary for the levying of 
taxes and for all state action which infringed on the ‘liberty and property’ of 
citizens. Although this system of ‘constitutionalism’ (Konstitutionalismus)® 
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provided for a fair degree of cooperative decision making and legal security, it for 
the most part did not yet entail any independent, let alone judicial control over the 
exercise of administrative power. When, some years after the failed Paulskirche 
revolution of 1848, the political conditions were ripe to seriously address the 
question, a famous debate took place between Otto Bahr and Rudolf von Gneist on 
how to achieve this goal. This debate is of some relevance here since it marks the 
point of departure for a self-conscious science and practice of German 
administrative law. 

Bahr proposed to entrust the ordinary courts with the responsibility of reviewing 
the exercise of administrative power. He thereby articulated the more liberal 
position which distrusted any form of self-control of the (monarchical) 
administration.” Gneist, on the other hand, suggested a compromise solution 
which ultimately prevailed in most states, Prussia in particular. Without denying 
the need for judicial review, Gneist maintained that the most important problem of 
administrative law, the possible abuse of discretion, could not satisfactorily be 
dealt with by giving courts the power of judicial review.7! According to Gneist, 
courts could only determine whether acts of the administration were ultra vires and 
not whether they were taken in a spirit which was true to the law’s intentions.72 He 
therefore advocated following what he perceived to be the English example and to 
provide, in certain important areas, for less hierarchical, more collegiate decision- 
making organs which would be staffed partly by professional administrators and 
partly by respected citizens.” Gneist thought that if such a structure existed at the 
first two levels of the administration this would ensure, better than any courts, that 
the law was applied independently from the political bias which he expected to 
come from the higher governmental organs.” Only the third and last levels of 
control should rely on an institution which would be staffed by independent 
lawyers and act in a purely judicial fashion, however separate from the ordinary 
courts.” Gneist’s ideas were ultimately implemented in Prussia in 1872—86 with 
the ‘Preussisches Oberverwaltungsgericht’ (Prussian Supreme Administrative 
Court) being established as the judicial head of a three-tier Prussian administrative 
organisation.” 


(b) The ‘Formal Rechtsstaat’ 


The history of the establishment of judicial review in Prussia and in most other 
German states of the Bismarck-Reich shows that, initially, a very strong scepticism 
prevailed with regard to the efficacy of judicial review of the discretionary powers 
of the executive. And, during the almost sixty years of its existence, the 
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Preussisches Oberverwaltungsgericht hardly began to develop those principles 
which became so well known after the Second World War as characteristic of 
German administrative law.” The lack of development of more substantive 
principles of administrative law can be explained by the general legal theory and 
the understanding of ‘Rechtsstaat’ which prevailed unchallenged until almost the 
end of the Weimar Republic. As in other western countries at that time, the 
dominant legal theory was that of positivism, and the term ‘Rechtsstaat’ had 
therefore acquired a rather restricted meaning. While Kant and the early liberals of 
the first half of the nineteenth century had still associated some notions of 
substantive justice with the principle of ‘Rechtsstaat,’ after the failed Paulskirche 
revolution of 1848 a different concept of ‘Rechtsstaat’ emerged which was limited 
to the requirements that the state must act within the framework of the law and that 
the law must be precise, calculable and enforceable.”® This concept of 
‘Rechtsstaat? was later called ‘formal Rechtsstaat? since it did not entail any 
‘higher’ or ‘inalienable’ values such as fundamental rights or basic principles of 
justice.”? This ‘value-free’ concept also reflected the situation of political 
compromise which was characteristic of the ‘constitutionalist’ system which 
existed in Germany until the First World War.®° Any value-inspired jurisprudence 
by the courts might have endangered the delicate balance between the liberal and 
the conservative-monarchist forces. 


(c) ‘Substantive Rechtsstaat’ 


The formal understanding of ‘Rechtsstaat’ prevailed until the Nazi regime.*! It 
had, however, already started to fall into disrepute during the Weimar Republic. 
Although the fundamental rights proclaimed in the Weimar constitution were 
subjected to potentially unlimited legislative restrictions, some academics began to 
assert that substantive limits on legislative power did in fact exist. In 1925, the 
Reichsgericht (Federal Supreme Court) asserted the power of judicial review over 
acts of legislation,®? but never actually declared an Act of Parliament to be void. 
These first signs of reorientation, however, were overtaken in 1933 with the 
coming to power of the Nazis. The new regime could draw on perverted 
positivistic attitudes in the population that ‘law is law’ and that it had to be 
respected no matter what its content. Then, as a reaction to the abuses of the 
legal system under the Nazis, a resurgence of ‘substantive’ or natural law thinking 
took place among German lawyers after 1945. This ‘turn’ is often said to be 
personified by Gustav Radbruch who had been a leading positivist legal 
philosopher, as well as a minister of justice during the Weimar period. In an article 
which was to influence not only many lawyers but also the highest German 
courts,®5 Radbruch argued in 1946 that those laws and acts of the Nazi regime 
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which manifestly contradicted the idea of ‘justice’ (Gerechtigkeit) could not be 
recognised as valid in law.® 

This resurgence of value-oriented legal thinking, or natural law, also had a 
strong impact on the concept of ‘Rechtsstaat.’ Now it was held that the term also 
contained a minimum degree of ‘justice.’®” This development was not necessarily 
to be expected since the Basic Law (Grundgesetz) is actually quite traditional. It 
contains neither an explicit reference to the principle of proportionality nor to the 
principle of legitimate expectations (‘Vertrauensschutz’). Its equal protection 
clause has the same wording as the parallel guarantee in the Weimar constitution.®8 
But there were some innovations: a somewhat hidden reference to 
the principle of ‘Rechtsstaat’ (Article 28(1)), an introductory clause concerning the 
protection of human dignity (Article 1(1)), the principle that the legislature is 
bound by the fundamental rights (Article 1(3)) and the guarantee that the ‘essence’ 
of fundamental rights may never be infringed upon by law (Article 19(2)). What 
happened was that the Bundesverfassungsgericht took these provisions together 
with some more classical principles and held that they expressed a wider and more 
substantive concept of ‘Rechtsstaat.’®? Ultimately, this, together with other 
decisions, led to profound changes in German administrative law. In 1959, the 
President of the Federal Administrative Court, part in observation, part in 
prophecy, remarked that administrative law was in fact ‘konkretisiertes 
Verfassungsrecht’ (concretised constitutional law). 


(d) Constitutional Law Influences upon Administrative Law 


In this context, the point to stress is that constitutional law has helped shape those 
principles of German administrative law which have so prominently reappeared at 
the European level. 


The Principle of Proportionality 

Before the Nazi regime came to power, the principle of proportionality only served 
to limit certain excesses in the exercise of police powers.”! It was not considered 
to be a general principle of administrative, let alone of constitutional law. 
Although it is often claimed that the Preussisches Oberverwaltungsgericht had 
already recognised the principle of proportionality,” this is only true in a 
terminological sense. A thorough analysis of its case law leads to the conclusion 
that the court understood and applied the requirement of VerhdltnismaBigkeit 
(proportionality) very differently from contemporary German practice.” 
Essentially, there were only two situations in which a measure would be deemed 
disproportionate: if the measure could not contribute to achieving its aim; or if a 
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less restrictive measure would clearly have been available.” In actual practice 
the most important instance of the latter was when the person at whom the measure 
was addressed offered to provide an alternative means which would be as effective 
in achieving the aim.” Thus, what is considered today to be the characteristic 
feature of the principle of proportionality — that the court determines freely 
whether a less restrictive means exists or whether the chosen means is unduly 
burdensome — was, at best, recognised only in embryo.” This changed under 
the Basic Law (Grundgesetz). Beginning in 1958, the Bundesverfassungsgericht 
declared the principle of proportionality to be of central and general importance.’ 
The relevant case concerned a law which limited the number of 
pharmacies within a district in order to avoid the ‘harmful’ effects of competition. 
The Bundesverfassungsgericht held that such a measure constituted a dis- 
proportionate restriction on the freedom to choose one’s profession (Article 12, 
Grundgesetz).°* Today the principle of proportionality is always applied as the 
last and decisive test of the validity of any restriction on the general principle of 
freedom of action (Article 2(1), Grundgesetz). This, in turn, has led to its 
overextension. The Federal Administrative Court, for example, has dealt 
repeatedly with the question of under what circumstances the police have the 
power to remove cars parked in violation of traffic regulations. In one case the 
court held that it could be disproportionate to remove a car if it was parked only for 
a short time or if it was standing at a place where it did not disturb the flow of 
traffic, provided that there was no danger that other drivers would feel tempted to 
follow the bad example.” Since the principle of proportionality is a rule of 
constitutional law, it is possible that a car owner could successfully challenge a 
removal order before the Bundesverfassungsgericht. 


The Principle of Equality 

Writing in 1931, the author of the leading treatise on German administrative law, 
Walter Jellinek, observed that the constitutional principle of equality (Article 109 
of the Weimar Constitution) was referred to only very rarely in judgments dealing 
with abuse of discretion by the administration.! Jellinek’s observation is 
characteristic of the entrenched division between constitutional and administrative 
law at the time. As a principle of constitutional law the principle of equality 
traditionally meant no more than the requirement of the equal application of the 
laws.'°! But in the sphere of administrative law, it was generally recognised that 
the principle of equality was nothing other than the prohibition of arbitrary action 
— a rule which, it is suggested, was comparable to the English test of 
unreasonableness.' One of the early implications of the administrative principle 
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of equality was that the administration could not in certain cases deviate without 
good reason from an established pattern of behaviour even if, in principle, it had . 
the power to do so.' After the Second World War, however, the constitutional 
principle of equality before the law (Article 3(1), Grundgesetz) served as a 
justification, in practical as well as in theoretical terms, for a vast extension of this 
rule concerning the ‘self-binding’ of the administration.!°4 Now the courts held 
that the administration had already violated the principle of equality when it did not 
act in conformity with those circulars or administrative rules which, without 
having the force of legally binding rules, served as guidelines for the exercise of its 
discretion. This development is explained on the basis that every deviation 
from the pattern established by these rules violates the principle of equality.!% 


The Protection of Legitimate Expectations 

The administrative law of the ‘formal Rechtsstaat’ protected legitimate 
expectations only to a very limited extent. The only circumstance in which an 
administrative act was irrevocable was when the act was valid and a beneficiary 
had begun to act in reliance upon it, such as by starting to build a house after 
receiving a building permit.'”’ If, however, an administrative act was unlawful it 
could almost always be revoked, no matter what expectation existed.!° This 
situation changed after the Second World War. In a groundbreaking decision in 
1956, the Administrative Court of Berlin accepted that it was possible that the 
principle of ‘Gesetzmassigkeit der Verwaltung’ (duty of the administration to 
adhere to the law) came into conflict with the legitimate expectation of the 
beneficiary of an unlawful administrative act. Since both principles represented 
constitutional values, the court held that they had to be reconciled by an ad hoc 
balancing process.” This line of reasoning was later confirmed by the 
Bundesverfassungsgericht as being constitutionally mandated.'° According to 
the Bundesverfassungsgericht, the reliance interest was protected both by the 
principle of ‘Rechtsstaat’ (in its substantive version) and by the general principle of 
freedom of action (Article 2(1), Grundgesetz). It follows that similar and related 
rules which are now codified in sections 48 and 49 of the Federal and State 
Administrative Procedure Acts are but ‘concretised constitutional law.’ Indeed, 
German courts generally go further in protecting the legitimate expectations of 
individuals so that the Court of Justice has held that the German law, as applied, 
may sometimes be incompatible with the principle of efficiency of Community 
law. !!! 


Administrative Discretion 


. Most importantly, until the second half of this century, there was no dogma about 
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the one and only correct solution concerning the interpretation of ‘indeterminate 
legal concepts.’!!? Indeed, during the Weimar Republic it was still recognised 
that the administration possessed discretion not only where this was expressly 
provided for but also if this was to be reasonably expected under the 
circumstances.!! Since the unique duty of the German administrative courts to 
gather evidence de novo" existed prior to the Second World War,!!5 the origin 
of the dogma must lie elsewhere. The most obvious explanation is, once again, the 
post-war ‘substantive’ understanding of Rechtsstaat. As late as 1956 the Federal 
Administrative Court refused to impose limits upon administrative discretion when 
asked to determine whether the licensing of a private bus line would ‘adversely 
affect the interests of public transportation.’!!© However, subsequently the court 
adopted the approach that discretion would only exist where it was expressly 
provided for, except in certain exceptional cases. The Bundesverfassungsgericht 
has repeatedly confirmed that the right to effective judicial review (Article 19(4), 
Grundgesetz) mandates this rule.!!’ It should be noted that its constitutional 
underpinning makes the dogma highly resistant to change.!!® 


Procedural Rights 

Procedural rights have traditionally played a less important role in German 
administrative law than in the United Kingdom.'!® This explains why the 
‘constitutionalisation’ of the law of administrative procedure occurred later than 
the other developments which have been referred to. Only in the last twenty years 
has the Bundesverfassungsgericht begun to insist that certain substantive 
fundamental rights also have an impact in the field of administrative procedure. It 
is sufficient to mention only the two most important decisions. First, in 1979, the 
Court held that the obligation of the state to protect the health of its citizens! 
required that the licensing procedures for nuclear power plants permit private 
individuals to challenge any non-compliance with technical safety rules.!2' Since 
judicial review of administrative action in Germany is, in principle, limited to the 
protection of the rights or legally protected interests of the directly affected 
individual, this development was a remarkable one.'” Second, in 1983, the Court 
held that the threat which modern data processing poses to the legitimate privacy 
interests of the individual required the enactment of rules of administrative 
procedure which ensure the proper use of collected data. "3 Both decisions show 
that there is a growing awareness of the importance of procedural rules for the 
effective protection of rights. So far, however, procedural rules have not acquired 
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a practical importance comparable to the substantive limits on administrative 
action. 


The German Principles in Perspective 

Those German principles which have resurfaced at the level of European law are 
part of a strong general tendency which began after the Second World War. This 
tendency is characterised by an intensification of substantive judicial review; an 
intensification which has its source not within a quasi-autonomous sphere of 
administrative law, but within constitutional law.'* ‘Correcting’ the perceived 
failures of the legal system which, as it was held, had contributed to the rise to 
power of the Nazi regime, and, of course, the abuses of that regime, this new 
constitutional thinking is characterised by its orientation towards substantive 
justice. Deciding in a similar spirit, both the Bundesverfassungsgericht and the 
Federal Administrative Court, through their reinterpretation of the classical 
principle of ‘Rechtsstaat’ which included taking fundamental rights seriously,!2° 
have developed the tools which now enable the courts to scrutinise closely the 
actual results of administrative decisions. This has contributed to the paradoxical 
result that the traditional continental distinction between administrative courts and 
ordinary courts, a distinction which originally symbolised that administrative 
action was only subject to a lesser form of judicial review, in Germany now has the 
opposite effect of encouraging specialised judges to conduct a very searching form 
of review. It is true that in the last few decades English administrative law has also 
witnessed a certain tendency to increase judicial review of administrative action, 
especially with respect to the control of administrative discretion.” This 
tendency, however, appears to be not nearly as revolutionary as its German 
counterpart. í 


(e) The German and European Jurisprudence Compared 


If modern German administrative law is so clearly the product of a specific crisis 
of legitimacy within the national legal system, why would the Court of Justice 
adopt any of the principles found within it? The main reason is probably that the 
Court of Justice is in one way in a position very similar to that of the 
Bundesverfassungsgericht: it is entrusted to assert the supremacy of a ‘new’ and 
‘higher’ law and must therefore possess the tools with which it can conduct, if 
necessary, a far reaching review of national decisions.!?” The same is true for the 
European Court of Human Rights. In other words, in Community law it is not, so 
to speak, a crisis of legitimacy which requires effective tools of review, but the 
necessity that the Community institutions actively assert themselves against the 
traditional and conflicting national administrative laws. In both cases the courts 
exercise not only an administrative but also a constitutional function, and 
Schwarze has rightly observed that the German characterisation of administrative 
law as ‘concretised constitutional law’ is, to a certain extent, also valid for 
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Community law.!?8 To achieve its task of ensuring the supremacy of Community 
law, however, the Court of Justice does not have to go as far as the German courts 
and declare that administrative discretion exists only where this is expressly 
provided for. The principles of proportionality, equality and of legitimate 
expectations, on the other hand, can be handled with flexibility. These principles 
provide the Court of Justice with the means necessary to achieving its task of 
ensuring the effective implementation of Community legislation, without 
overburdening itself with the detailed application of rules. 

The eclectic selection by the Court of Justice of those legal principles of national 
administrative law which it thinks can contribute to safeguarding the 
implementation of Community law is explicitly recognised in its jurisprudence 
concerning remedies. On the one hand, the Court has held that the English courts 
must, in certain cases, be able to grant injunctive relief even if their national law 
does not empower them to do so!”*; on the other hand, it has declared that a mere 
complaint against an administrative act cannot always trigger, to the extent granted 
by German law, a suspensive effect until the final decision of a court is handed 
down.“° Taken together, these decisions show that the Court of Justice is neither 
generally for nor against the granting of interim relief, but that it assesses the 
practical effects of particular rules with respect to the effective implementation of 
Community law.!3! This concern also appears to explain the proclamation of the 
principle of state liability for the non-implementation of Community directives. !3? 


C European Influences on German Administrative Law 


The peculiar characteristic of German administrative law as ‘concretised 
constitutional law’? has led to the development of legal principles and 
techniques which have found a parallel in Community law. The same 
characteristic, however, is also a source of profound tension between the 
requirements of Community law and the practice of the national law. It is only 
during the last few years that German lawyers have begun to realise the 
revolutionary impact of Community law even on their general principles of 
administrative law.!™ Two areas in particular show the growing influence of 
Community law: administrative discretion; and the forms of implementation of 
Community legislation. 


(a) The Scope of Administrative Discretion 


The jurisprudence of, the Court of Justice poses a formidable challenge to the 
general rule of German administrative law that the administration possesses 
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discretion only when it is expressly provided for. An instructive example is the 
case of Hauptzollamt München Mitte v Technische Universität Munchen.'* 

The case concerned the import of an electronic microscope from Japan by the 
Technical University of Munich. The University applied for an exemption from 
customs duties in accordance with EEC Regulation No 1798/75. According to 
Article 3(1)(b) of the Regulation, the exemption is only available if ‘instruments or 
apparatus of equivalent scientific value are not being manufactured in the 
Community.’ The competent German authority referred the question of whether 
equivalent instruments were indeed manufactured in the Community to the 
Commission. After consulting a group of experts, the Commission issued a 
decision declaring that the customs exemption was not available since there was a 
producer within the Community who manufactured an apparatus of equivalent 
scientific value. After this decision had been adopted by the competent German 
authority, the University challenged the refusal before the Finanzgericht (Finance 
Court) München. The University asserted that the apparatus which the 
Commission had referred to was not capable of performing certain desired 
functions. This allegation prompted the Finanzgericht to request an additional 
expert opinion which came to the same conclusion as the University. This in turn 
led the Finanzgericht to grant the exemption and to declare the decision of the 
Commission unlawful. On appeal, the Bundesfinanzhof (Federal Finance Court) 
wanted to follow the decision of the lower court but felt that the decision of the 
Commission would have to be upheld if the relevant precedents of the Court of 
Justice were to be followed. Thus, it has been held ‘that for the purposes of such an 
examination of the substantive validity of the Commission decision the Court has 
only a limited power of review.’!°° As to the precise scope of review the Court of 
Justice had said that ‘given the technical character of the examination to determine 
whether or not particular apparatus are equivalent, it cannot, save in the event of 
manifest error of fact and law or misuse of power, find fault with the substance of a 
decision adopted by the Commission in conformity with the opinion of the 
Committee on Duty-Free Arrangements. ’!37 

It is characteristic of German legal thinking that the Bundesfinanzhof, instead of 
following the available precedents, appealed to the Court of Justice to reconsider 
its case law. The Bundesfinanzhof insisted on the traditional ability of the German 
courts fully to review the taking of evidence, the appreciation of the relevant facts 
and the application of the law even in such highly technical fields.'** According to 
the Court, a limited review would have been unacceptable because this would have 
led to the result that an unlawful decision of the Commission remained effective 
and operative to the detriment of the importing institution only because the 
illegality was not sufficiently ‘manifest.’ By implication, the more complicated a 
decision was, the less open it would be to a court challenge. This, the 
Bundesfinanzhof reasoned, raised the question of whether such a limitation of 
judicial review was compatible with the general principle of effective judicial 
review.” To underline the seriousness of its concerns, the Bundesfinanzhof 
pointed out that effective judicial review is guaranteed in Article 19(4) of the 
Grundgesetz. It thereby hinted at the possibility of involving the German Federal 
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Constitutional Court, thus raising the spectre of another conflict over the a 
jurisdiction of the German courts and the Court of Justice.’ a 
It is tempting to think that the request by the Bundesfinanzhof coed only a 
question of terminology. The Court of Justice could easily have allayed the logical 
concerns of the German court by conceding that full review is indeed necessary, 
while asserting at the same time that rules dealing with highly technical matters 
typically, but not necessarily explicitly and perhaps only to a certain extent, intend 
to leave their application to administrative procedures and expert opinions. Such 
an approach, however, would not have addressed the real concerns of the German 
court. German courts feel responsible for assuring that the ‘right’ decision is 
actually taken and that a ‘reasonable complainant’ can be convinced that the 
outcome reached was indeed the correct one. If an independent expert could make 
a prima facie case that the apparatus produced within the Community was not 
equivalent to the one produced in Japan and if the Commission could only point to 
a virtually unreasoned expert opinion, the German court would remain unsatisfied. 
Sensing this concern, the Court of Justice gave the issue fresh thought. But 
characteristically it did not react ‘the German way’ by demanding a more 
searching review of the (substantive) outcome of the decision. Instead of 
abandoning ‘manifest error’ as its standard of review, the Court of Justice 
developed additional procedural safeguards to protect against arbitrary decision 
making. Thus, it found that the experts which had been consulted by the 
Commission did not possess the necessary formal qualifications for certain aspects 
of the assessment. The Court also held that the University had unfairly been 
deprived of a hearing. In addition, insufficient reasons had been given for the 
decision of the Commission and therefore Article 190 of the EEC Treaty .was 
violated. Although all these requirements are hardly novel to an English lawyer, 
they constitute an important development both for Community and German 
administrative law. As far as Community law is concerned, the Court of Justice in 
earlier and almost identical cases had only demanded much weaker procedural 
safeguards.'4! Thus, paradoxically, in this case the further development of 
procedural rights in European administrative law seems to have been induced by 
the uneasiness of German courts about a lack of substantive review. As for 
German law, on the other hand, it appears that the old dogma which restricts the 
discretion of the administration to those situations for which discretion is explicitly 
granted is gradually being restricted.!? Although strictly the instant case only 
concerned the interpretation of Community law, it is very likely that this kind of 
decision will contribute to the erosion of the (not so) old doctrine in national law. 
Academic lawyers have already suggested an approach which is beginning to be 
used by the courts to retreat from their previous position: the ‘theory of normative 
authorisation’ (Normative Ermachtigungslehre).'7 According to this approach, 
some norms implicitly authorise the administration, within certain limits, 
independently to evaluate particular sets of facts and apply the law to them. It is 
improbable, however, that the courts will ever carry this theory to its logical 
limits. Whenever those fundamental rights which safeguard important aspects of 
the personal life of individuals come into play, German courts will in all 
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probability continue to conduct a very rigorous form of review. An important 
recent example of this tendency can be found in the above-mentioned decision of 
the Bundesverfassungsgericht with respect to the state examination of lawyers.’ 
Thus, the erosion of the dogma has so far not led to far-reaching changes bringing 
German administrative law into line with other European systems.!*° 


(b) The Forms of Implementation of Community Legislation 


Another line of European case law which affects German administrative law 
strongly concerns the implementation of Community directives. It is clear that not 
all directives must be implemented by Acts of Parliament. It is sufficient, for 
example, if a law empowers the administration to enact the appropriate delegated 
. legislation. In Germany many directives have also been implemented by way of 
‘Verwaltungsvorschriften’; rules which are basically equivalent to British 
administrative rules or circulars.'4° Since these rules are directions given by 
higher administrative institutions or superiors to subordinate bodies or officials, 
“Verwaltungsvorschriften,’ as such, possess no legally binding force outside the 
administration. However, Verwaltungsvorschriften are often employed in German 
administrative law either to ‘concretise’ indeterminate legal concepts or to serve as 
guidelines for the exercise of discretion. In the first case, they have — in theory — 
no further legal effect since it is the courts which ultimately determine what the law 
is; in the second case, they acquire a certain legal force by way of the above- 
mentioned ‘self-binding effect.’!*” In the field of atomic energy law, the Federal 
Administrative Court has even gone one step further. Here, it has said that certain 
administrative rules of the latter type which are issued after consultation with a 
commission of experts are ‘norm-concretising administrative rules’ (normkonkret- 
isierende Verwaltungsvorschriften). As such they are as binding as regular norms: 
subject ‘perhaps to [the] particular circumstances of the case under review.’!“8 
Until recently, German lawyers believed that it was possible to implement 
Community directives through administrative rules, or at least through those 
administrative rules having a ‘norm-concretising’ effect. The reason why this form 
of implementation of vaguely worded norms was often preferred over the 
enactment of delegated legislation, especially in the field of environmental law, !* 
was its flexibility. On the one hand, administrative rules and circulars provide 
precise guidance for ordinary cases; on the other hand, they do not necessarily 
demand rigorous application under extraordinary or altered circumstances. If, for 
instance, a filter becomes available which is less expensive than that previously 
required, or a scientific discovery proves beyond reasonable doubt that a certain 
concentration of a particular substance is more noxious than previously assumed, 
the administration and the courts may immediately determine and apply the 
necessary new standards without having to go through the sometimes cumbersome 
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procedure of legislative amendment.!° However, such a concretisation of 
general legal rules, however advantageous it may be in the national context, 
obviously becomes problematic if used as a means to implement Community 
directives. Nevertheless, most German lawyers thought that it ‘was possible to 
distinguish the German practice from those judgments of the Court of Justice 
which had rejected administrative rules and circulars as a possible form for 
implementing Community directives.'5! This assumption, however, proved 
incorrect for reasons which show another profound difference between the 
German and the European approach to administrative law, a difference which can 
be illustrated by the case of the lead directive. !°* 

The case concerned the EEC Directive 82/884 which obliges Member States to 
ensure that an average threshold of 0.2 microgram of lead per cubic metre of air is 
not exceeded on their territory. In Germany this rule was implemented by way. of 
the so-called ‘Technical Rule For Air,’ a set of administrative rules which were 
issued by the Federal Minister of the Environment after consultation with a 
commission of experts. These rules were primarily designed to ‘concretise’ 
section 3 of the law against air pollution (Immissionsschutzgesetz), according to 
which ‘the competent authority is responsible for averting any danger which is 
created through the emission of noxious concentrations of pollutants in the air.’ 
This rule contains an ‘indeterminate legal concept,’ the application of which the 
courts are, in principle, authorised strictly to review. However, to guide the 
various state administrators in their practice, the Federal Ministry issued the 
‘Technical Rules For Air’ as an ‘interpretation’ of section 3 detailing specific 
limits to the concentrations of various substances in the air. In order to implement 
EEC Directive 82/884, the limitations contained therein were incorporated in the 
‘Technical Rule.’ 

The Court of Justice did not accept this method of implementation for two 
distinct but related reasons. Its first objection was of a rather technical nature: 
German practice and doctrine with respect to the legal effect of the particular kind 
of administrative rule in question was too ambiguous to ensure the strict 
application of the limitations contained in the directive.!® But the Court of Justice 
would probably not have been satisfied even if the German Government had been 
able to present a clear judgment of the highest administrative court to the effect that 
the administrative rules concerning air pollution, like those concerning atomic 
energy, are norm-concretising rules with a status in German law largely equivalent 
to that of regular norms. This is because, in its second objection, the Court of 
Justice insisted that any form of implementation of the directive must ensure that 
the individuals concerned can find out the extent of their rights under the directive 
and be in a position to challenge any lack of implementation in the courts. !3* This 
requirement transcends the specific problem of implementation of Community law 
by the peculiar form of ‘normkonkretisierende Verwaltungsvorschrift’ and affects 
a very basic principle of German administrative law, the principle of subjective 
rights. According to this principle, courts can only grant relief to those persons 
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whose rights or, exceptionally, specifically protected personal interests are 
infringed.'*° Actiones popularis, taxpayer’s claims or other claims which merely 
represent general interests are inadmissible. Even though the scope of sustainable 
‘rights’ and ‘personal interests’ has been enlarged in Germany over the course of 
the last few decades, not least through the influence of the fundamental rights, '% 
this development has never extended to the recognition of a right to the enjoyment 
of clean air or, more specifically, to the right not to be exposed to more than a 
certain quantity of lead in the air. It is well known that other systems of 
administrative law, such as those in France and the United States, have fewer 
problems with accepting such claims as inadmissible.'57 For German lawyers, 
however, the idea of such a development is troubling. One reason why judicial 
review is so searching in Germany is probably because the courts, as laid down in 
Article 19(4), Grundgesetz, have always perceived themselves (merely) as the 
keepers of individual rights.!°* If they were also to become the guardians in 
general of the legality of administrative behaviour they might be forced to reduce 
their level of scrutiny. However, while this development would be certain to meet 
resistance, it would have to be welcomed in the interest of a corpus of uniform 
European administrative law. 


Conclusion 


German and European administrative law have a distinctive relationship. At first, 
the Court of Justice adopted some principles which have strikingly similar 
equivalents in German administrative law, such as the principle of proportionality 
and the protection of legitimate expectations. These principles serve as tools for 
ensuring both the necessary level of protection of fundamental rights and for the 
effective and equal application of Community law in the different Member States. 
This same purpose then led the Court of Justice to render decisions which put into 
question certain basic concepts of German administrative law, such as those 
involving the extent of administrative discretion, the use of administrative rules for 
the concretisation of general legal norms and the principle of subjective rights. 
However, both the adoption of certain German concepts and the rejection of others 
reflect the fact that the Court of Justice attempts to occupy a middle ground 
between the legal systems of those Member States of the Community which 
traditionally limit the role of the courts in the supervision of the administration, 
and the legal systems of those Member States in which the courts, whose actions 
are sometimes legitimised by a written constitution, conduct a more searching and 
substantive review. From a, European point of view, this seems to be the only 
course to pursue. From a German point of view, this development should not only 
be seen as a reduction of the ‘normal’ level of protection but also as a reminder that 
the German system of judicial review is based on conditions which cannot easily be 
generalised. Already, it is increasingly recognised that certain features of German 
administrative law, such as its theory of discretion, suffer from being overly 
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dogmatic!»? and it is possible that these features will soon be generally identified 
as overreactions to historical experience. 

It has frequently been asked what can be achieved by comparing different 
systems of administrative law. The optimists assume that administrative law, being 
a rather technical law which is geared to solve ubiquitous problems, is a fruitful 
source for finding ‘functional equivalents’ ; that it can readily be compared and that 
the different European systems may one day even be assimilated. The 
preceding analysis would suggest some caution in this respect. It attempts to show 
that different systems of administrative law are influenced to varying degrees by 
specific political, constitutional and historical experiences and choices. This, 
however, is not to suggest that those sceptics who say that administrative law is the 
clearest expression of the national character of a people are correct. If this 
were true, the national character of the German people would be so volatile that the 
implied postulate of permanence would lose most of its meaning. Thus, it would 
seem that a convergence of the different European systems of administrative law is 
possible, but that this process should not be seen or treated as a more or less 
technical harmonisation of law. Instead, it should be regarded as a series of 
conscious decisions about fundamental aspects of legal policy. 
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Judicial Remedies and the Constitution 
Sir John Laws* 
Introduction 


This article is a revision of a lecture I gave in May 1993,! which began as a 
discussion of the possible increased use of advisory opinions in public law cases 
but grew into a treatment of constitutional issues with some reference to the 
sovereignty of Parliament. I mention this provenance because the manner of its 
evolution illustrates an aspect of what I want to say about the developing 
relationship between the judges and other arms of government, though in the end it 
is no more than a familiar truism of the common law. It is that substantive law 
grows out of adjectival law, that principles are borne of procedures: more 
particularly, the nature of a jurisdiction is conditioned by the nature of the 
remedies that can be granted within it.” If, as I believe, it is time for a fresh look 
at the quality of legislative power and its mediation to the people by the judges, the 
exercise will plainly be sterile unless remedies are available apt to the tasks which, 
on my view of an up-to-date constitutional doctrine, the judiciary will undertake. 
For this reason I am concerned, in the first part of the article, to evaluate the 
prospects of an increased use of advisory declarations: they have a potential role of 
some significance in forging new developments in the judicial review of state 
power. 

However, since some of what I am going to say, at any rate upon the larger 
questions I shall discuss, may strike the reader as a little unorthodox, I should 
begin by stating the obvious, namely that the opinions I will express represent no 
one’s views but my own; they possess, of course, no force whatever in light of my 
office as a Judge, having been conceived only by the process of reflection, and not 
tested on the anvil of argument nor delivered in the duty of deciding a dispute; they 
are merely the product of a curiosity as to how things might better stand between 
those who wield public power and those affected by its exercise, and are offered as 
much to enliven further enquiry as to advocate their merits. 


A Advisory Opinions: General Aspect 


I turn, then, to the possibility of an enlarged scope for the grant of advisory 
opinion in public law cases. There has been for many years a strong tradition in the 
law that the courts will only decide questions on which a live dispute turns; they 
will not entertain issues which they perceive as being merely hypothetical or 
academic. I use the word ‘tradition’ advisedly; it is not a matter of jurisdiction, but 
of judicial choice. I think that the effects of this tradition are in some respects 
harmful to the proper development of public law, in which context it needs to be 
severely modified. I do not consider this theme to be one of merely peripheral 
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importance, so as to command the attention only of specialists who might 
understandably find interest in any aspect of public law, however dry or marginal. 
It engages a question going to the very nature of the role which the judicial arm of 
government is to play in the State: how far should the judges act proactively, rather 
than merely reactively? 

I should first expose a distinction which seems to me to possess some 
significance. It is between what may be regarded as a ‘hypothetical’ question and 
what may be regarded as an ‘academic’ question. The courts have tended to use 
these phrases indifferently. I do not think that they have been right to do so. We 
should understand an academic question to be one which does not need to be 
answered for any visible practical purpose at all: thus, if I were a legal antiquarian, 
and interested in the construction of a statute long since repealed and not replaced, 
I could not bring proceedings to ask the court to construe it for me, so as to satisfy 
my intellectual curiosity: the court will not deploy its resources so as to provide 
authoritative backing for one or other view being canvassed in the lecture hall or 
the tutorial. A hypothetical question is quite different: it is a question which may 
need to be answered for real practical purposes; it connotes only a situation in 
which the events have not yet happened which will clothe the answer to the 
question with immediate practical effects. While the courts obviously have no 
business with the former type of question, it is my view that in some kinds of 
public law cases they may very well properly deal with the latter. 

The leading case which represents the tradition I have mentioned is perhaps Sun 
Life Assurance v Jervis? in the House of Lords. In that case, leave to appeal to the 
House had been granted by the Court of Appeal, but subject to an undertaking by 
the appellants ‘to pay the costs as between the solicitor and client in the House of 
Lords in any event and not to ask for the return of any money ordered to be paid by 
this order.’ That meant that the outcome of the appeal to the House could not affect 
the respondent in any way. The House refused to entertain the appeal. Viscount 
Simon LC said this: 

the terms put on the appellants by the Court of Appeal are such as to make it a matter of complete 
indifferent to the respondent whether the appellants win or lose. The respondent will be in exactly the 
same position in either case. He has nothing to fight for, because he has already got everything that he 
can possibly get, however the appeal turns out, and cannot be deprived of it. I do not think that it would 
be a proper exercise of the authority which this House possesses to hear appeals if it occupies time in this 
case in deciding an academic question, the answer to which cannot affect the respondents in any way. If 
the House undertook to do so, it would not be deciding an existing lis between the parties who are before 
it, but would merely be expressing its view on a legal conundrum which the appellants hope to get 
decided in their favour without in any way affecting the position between the parties. 

No doubt, the appellants are concerned to obtain, if they can, a favourable decision from this House 
because they fear that other cases may arise under similar documents in which others who have taken out 
policies of endowment assurance with them will rely on the decision of the Court of Appeal, but if the 
appellants desire to have the view of the House of Lords on the issue on which the Court of Appeal has 
pronounced, their proper and more convenient course is to await a further claim and to bring that claim, 
if necessary, up to the House of Lords with a party on the record whose interest it is to resist the 
appeal. ... I think it is an essential quality of an appeal fit to be disposed of by this House that there 
should exist between the parties a matter in actual controversy which the House undertakes to decide as 
a living issue.‘ 

Despite the Lord Chancellor’s choice of language, the case was hypothetical and 
not academic, in the sense that while it no longer had to be decided in order to 
resolve the dispute in which it had originated, the appellants wanted a ruling so as 
to know their rights if a like case arose in the future: it was not merely a matter of 


3 [1944] AC 111. 
4 ibid pp 113—114. 
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intellectual interest. But at all events, in the private law sphere this approach holds 
sway. The courts will not entertain claims which do not engage an immediate 
dispute but are only brought because, in effect, the claimant perceives some 
collateral or indirect advantage to himself in obtaining the ruling of the court. Not 
only do they (rightly) decline to hear academic disputes, they will not generally 
adjudicate hypothetical ones either. No doubt, in most instances where it arises in 
private law, this is a salutary practice; the court, after all, does not sit in order to 
give advice to individuals about how they should handle their private or business 
affairs. Apart from anything else they have more pressing claims on their time. 

But the rule is not an absolute one, and even in the private law sphere it is 
possible to detect a more or less hidden principle which, when it applies, may 
displace the ordinary practice. To expound this, it is useful to subdivide the class 
of hypothetical claims into two. First, there are cases where it is merely a matter of 
chance, or at best no more than a probability, that events will happen which will 
turn the hypothesis into a reality. If the hypothesis is that the claimant may enter 
into future transactions under which the correct regulation of the parties’ rights 
may require a judicial ruling, the facts may be such that the possibility of his doing 
so is merely remote. But in other cases it may be inevitable or very highly probable 
that events will turn the hypothesis into fact. A paradigm of this latter sub-class 
(though obviously not its only instance) is the case where the claimant needs to 
know the answer to a question of law in order to ascertain how he shall perform 
duties which he owes, or which he knows he will owe, to third parties. Trustees 
owing duties to beneficiaries which have to be performed in the future are a plain 
example. Even though the time for action or decision on the trustee’s part has not 
yet arrived, it will in due course surely do so. In this class of case the courts will 
entertain what are strictly hypothetical claims, and the hidden principle is that a 
claimant who seeks to know how in the future he may lawfully act, not so as to 
further his own interests but so as to carry out legal obligations to others, ought to 
be heard for the protection of those other’s rights, and also, no doubt, so that 
people who are asked to undertake duties such as trusteeship will not be 
discouraged by having to act in a penumbra of legal darkness which may involve 
them in personal penalties despite their entire good faith. 

There may, of course, be cases in which an individual litigant not owing duties 
to others has a hypothetical claim in circumstances where it is plain that the point in 
issue will arise in actual controversy on future, predictable, facts: and will do so as 
clearly as will the trustee’s duty demand future action and decision. On the 
authority of Sun Life v Jervis, the court will leave him to litigate the question when 
a live dispute calls for its resolution. But this merely underlines the divide of 
principle between the case where the litigant has only his own interests to serve, 
and the case where he owes duties to others, which he needs to know how to 
perform. l 


B Advisory Opinions in Public Law 


That stark divide serves in my view to demonstrate that the principle which I have 
stated has a potential for much wider application in the sphere of public law. To 
explain why this is so, I must say a little about what I take to be a defining legal 
characteristic of a public decision maker. Such a person, or body, assuming only 
his good faith, cannot act for the purpose of serving his own interests as such — 
that would be to act in bad faith — but must always act in the perceived interests of 
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what I may call his constituency, whether the public as a whole or a defined section 
of the public. I do not, of course, mean to say that public bodies always correctly 
perceive what their constituencies’ interests demand, or that they always approach 
their responsibilities wisely; I am describing a legal requirement, not a Utopian 
civilisation. In fact, many — surely most — problems of public decision making 
pose questions whose answers are a matter of judgment, not absolute truth, so that 
whether the decision is correct is in large measure a matter of opinion; and wisdom 
is a condition to be aspired to, not a qualification for the job. I acknowledge the 
obvious, that where the decision maker is a political body, its decisions will be 
informed by political considerations (how could it be otherwise?) and the eye of the 
beholder may perceive all sorts of degrees of self-interest in what is done. None of 
this conflicts with the legal point which is important for my purposes, and which I 
may refine in this way: every public decision-maker’s functions are defined by, 
and consist in, his duties to others, so that any action by him taken in his official 
capacity otherwise than in the honest performance of those duties will necessarily 
be unlawful.° 

All this, of course, is to say no more than that the public decision maker must not 
abuse his power; and nothing could be more self-evident. (I may anticipate some of 
what I have to say at a later stage by noticing what seems to me to be a deep irony 
in the British constitution, namely the received doctrine that Parliament, the 
greatest decision maker in the land, can never be brought to book for abusing its 
power, on the presumed basis that its power is infinite, and thus by definition 
incapable of abuse. But to that I will return.) 

But at this stage I am concerned only to show that the function of a public 
decision maker, because it consists in his duty to others, means that the hidden 
principle which I have earlier described has potential application as regards public 
bodies who are subject to the judicial review jurisdiction systematically, and not 
merely exceptionally: wherever a public body has future duties to perform, there 
may arise a case in which the public interest — the interest of its constituents — 
requires that a legal question concerning the mode of the duty’s performance be 
established in advance of action, or further action, by the authority. 

The principle was in fact applied in R v Board of Visitors ex p Smith,® though it 
was not articulated as such. In that case there was a question whether prison 
visitors had power in disciplinary proceedings to convict a prisoner of a lesser 
offence than that with which he was charged. The first instance judge ruled that 
they could not. The Board of Visitors then decided to proceed no further against 
the prisoner, irrespective of the result of any appeal by them against the first 
instance judgment. Thus, when the matter reached the Court of Appeal, the 
prisoner on the face of it had no further interest in the proceedings, and the Board 
did not need the court’s ruling to tell them how to deal with the particular case. Yet 
the court ruled that it would entertain the visitors’ appeal. It held that further 
clarification of the issues in the case was desirable in the public interest.” This was 
a true case of the court deciding a hypothetical question in the sense in which I 
have explained it. The Board of Visitors — indeed Boards of Visitors up and down 


5 This proposition hardly needs the support of authority: it is a sine qua non of the existence of 
administrative law. But Lord Woolf’s Street Lecture of 1986 is always worth revisiting: ‘Public Law 
— Private Law: Why the Divide? A Personal View’ (1986) Public Law 220. 
6 [1987] 1 QB 106. 
7 ibid p 11SE-F. 
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the country — owed a continuing responsibility to prisoners who came before them 
which very likely would involve them in the same problem in other cases. 

More striking, however, are the cases of Royal College of Nursing v DHSS? 
and Gillick v West Norfolk & Wisbech AHA. In each case the question directly 
raised was the legality of a departmental circular; in the RCN case, it was a circular 
stating the Department’s view of the law concerning the part that might properly be 
played by nursing staff in the termination of pregnancy by medical induction, 
given that s 1(1) of the Abortion Act 1967 absolved a person from criminal 
liability only ‘when a pregnancy is terminated by a registered medical 
practitioner.’ In the Gillick case, it was a ‘memorandum of guidance’ from the 
DHSS which expressed the view that in certain exceptional circumstances a doctor 
in the exercise of his clinical judgment might prescribe contraceptive measures for 
children under 16 without reference to the parents. 

In the RCN case, the House of Lords gave what was certainly an advisory 
opinion, delineating the circumstances in which it was lawful for nurses to act in 
furtherance of the termination of a pregnancy under the directions of a doctor. This 
was precisely an example of a declaration being granted to meet a future 
hypothesis: the nurses and the Department had a legitimate claim to have the law 
clarified so that all would know what would or would not be lawful conduct by 
nursing staff in the procurement of abortion. In the event, the House upheld the 
legality of the departmental circular, rejecting the Royal College’s claim that the 
advice it contained misstated the law. 

Gillick was also a case where the court was asked to declare the law against a 
future hypothesis. At the time of the proceedings, Mrs Gillick was concerned with 
the possible future contingency that one of her daughters might, within the terms of 
the guidance, be given contraceptive advice or treatment while under 16. Lord 
Fraser said: ‘nor is it suggested that there is any present likelihood of any of the 
daughters seeking contraceptive advice or treatment without the consent of their 
mother.’!° Despite the contingent nature of the case, none of the courts dealing 
with it shied away from the task of grappling with the issue and declaring what the 
law was. 

More recently, the case of Airedale NHS Trust v Bland,'' though not in the 
conventional sense a public law case, is a striking instance of the courts giving an 
advisory opinion so that persons with onerous duties towards another might know 
how the law permitted them to act. 

There is, then, a clear distinction between a case where the claimant seeks in 
effect the court’s advice only so that he can further his own private interests, and 
one where he seeks judicial guidance for the future fulfilment of duties which he 
owes or (as in Gillick) are actually or putatively owed to him. This distinction, I 
believe, ought to open the door to a much wider use of advisory opinions in public 
law. Say, for example, that the Secretary of State for Social Security proposes to 
make new benefit regulations so as to change some aspect of the benefit system in 
favour of some claimants at the expense of others. He or she may very well 
anticipate a legal challenge to the vires of the regulations brought perhaps by an 
interest group or a representative applicant in effect on behalf of the class of 
claimants who would be disadvantaged. No doubt he will take Treasury Counsel’s 





8 [1981] AC 800. 

9 [1986] AC 112. 
10 ibid p 163D. 
11 [1993] 2 WLR 316. 
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opinion before he makes the new rules; I am perhaps in as good a position as 
anyone to acknowledge, what is anyway obvious, that Treasury Counsel is not 
infallible. If the Secretary of State makes the regulations, as likely as not the new 
benefit scheme will have been in place and large numbers of persons affected by it, 
before a conventional challenge reaches the courts, whether by judicial review or 
through the social security appeal system. The court may take a different view of 
the legality of the regulations from that taken on advice by the Secretary of State. If 
the regulations are quashed, there may be very serious difficulties and problems, 
particularly as regards those claimants who were not paid benefit during the period 
in which the regulations were in force but would have been if the regulations had 
not been made; or, in a case where the court has felt able to ‘blue pencil’ the rules 
(as sometimes happens), if they had been made in the amended form which the 
court ultimately approves. In addition, it may be that persons have been paid 
benefit who should not have received it; while it may be very unlikely indeed that 
the Secretary of State would seek to maintain a claim to recover such benefit 
(whatever the strict legal position were he to do so), the fact is that public money 
would have been spent where in law it should not have been spent. 

In circumstances of that kind I see no reason in principle why the Secretary of 
State should not approach the court before he makes the regulations to ask for an 
advisory opinion as to their prospective vires. It would, of course, have to be 
possible to formulate the issue as to vires independently of the facts of any 
particular putative claim; the issue would have to be one arising solely on the 
words of the regulations (together, of course, with those of the enabling 
legislation), or perhaps one which related to the fulfilment or otherwise by the 
Secretary of State of some condition precedent to his power to make the regulation, 
such as a duty to consult specified bodies. If the question for the court were defined 
with sufficient strictness, I do not believe that there would be any insuperable 
difficulties as regards the binding effect which, as a matter of precedent, its ruling 
would possess when later the regulations, in whatever form permitted by the court, 
came into effect. 

It would also, of course, be necessary that there be an effective respondent; in 
the field of social security, this would I believe present little difficulty, there being 
active and well advised interest groups concerned in that area. The same is true for 
immigration. But, those bridges crossed, the thing would work in practice and be 
desirable in principle. 

Equally, there is no reason why interest groups or, indeed, individuals might not 
seek an advisory opinion as to the vires of a measure proposed to be introduced by 
government, or a prospective bye-law to be introduced by local government. One 
of the changes to the Rules of the Supreme Court which I personally believe the 
Law Commission ought to recommend! is that the provision in Order 53 
regarding the grant of leave, which at present speaks only of the applicant’s 
‘sufficient interest,’ should be amended so as to acknowledge in terms that no 
obstacle will be put in the way of a judicial review application on grounds of the 
applicant’s standing if the court is of the view that it is in the public interest that the 
issue raised be heard and determined. I do not mean to say that ‘the public interest’ 
should be a mantra, or an automatic open sesame; there will be cases where, 
though the question before the court is one which ought to be tested, there are 
considerations which will move the judge to say this is not the case in which to test 





12 When considering responses to Administration Law: Judicial Review and Statutory Appeals 
(Consultation Paper No 126, 1993). 
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it. But there is every reason why an interest group (a better term, I think, than 
‘pressure group’) should in principle be capable of being heard when the case 
concerns a legal question having effects for what may be a considerable section of 
the public who are the interest group’s constituents. ° 

The possibility of proactive judicial review of subordinate legislation engages, 
indirectly at least, the larger questions into which I will enter shortly; but the value 
of advisory declarations in public law is in any event not limited to cases about 
statutory instruments or bye-laws. There will be other cases too. Sometimes 
government announces a prospective change of policy, which does not require any 
form of legislation but which will involve an ordering of priorities in the exercise 
of an administrative discretion which is at variance with the set of priorities 
established, perhaps by long practice and by unequivocal announcements in the 
area in question. An example (not necessarily the best one) might be a shift in the 
criteria upon which the Secretary of State will be prepared to grant licences for the 
export of works of art. Where this happens, there may be difficult issues as to 
whether the new policy will breach established legitimate expectations. Ordinarily, 
no doubt, the announcement of the new policy well in advance of its intended 
implementation, coupled with appropriate opportunities for interested bodies to 
make representations, will serve to neutralise any legitimate expectation which 
might otherwise be made good through judicial review proceedings. But it will by 
no means always be so. There may be some cases, probably few in number, when 
the opinion of the court as to the legality of the new policy could with profit be 
obtained before the implementation date. 


C Parliamentary Privilege and Subordinate Legislation 


All this may seem anodyne enough, but (despite the existing examples of proactive 
declarations) it would represent something of a sea-change in the relationship 
between the judiciary and bodies exercising public executive power: it would 
mean, essentially, that the court is not there only to pick up the pieces when 
something has or may have gone wrong. It would lend fuel to the conception that, 
despite our unwritten Constitution, we have, de facto at least, the beginnings of a 
Constitutional Court: and this is an idea which raises questions about the 
sovereignty of Parliament, about which I shall have something to say. 

One of the features of the common law is the peculiar alchemy by which what 
seems no more than a little change on the surface actually involves the movement 
of tectonic plates beneath. If the courts were to embrace their jurisdiction to decide 
in advance whether prospective subordinate legislation would if made be valid, 
they would be doing something very close to telling the Minister what he could or 
could not ask Parliament to authorise. In some circumstances, such a course of 
action is seemingly vindicated by the law as it now stands. Consider R v Smedley," 
where the court was concerned with a prospective Order in Council 
which had not by the time of the court hearings yet been made; a draft had been 
laid before both Houses of Parliament by the Treasury. It was to make certain 
provisions relating to the European Community budget. Mr Smedley desired to 
object to it. The grounds which he put forward are of no importance for present 


13 Difficulties to this approach are posed by the decision of Schiemann J in R v Secretary of State, ex p 
Rose Theatre Trust Co [1990] 1 QB 504. But I do not think they ought to prevail. 
14 [1985] QB 657. 
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purposes. Sir John Donaldson MR (having acknowledged the need for the 

legislature and judiciary not to trespass on one another’s province) said this!: 
In many, and possibly most, circumstances the proper course would undoubtedly be for the courts to 
invite the applicant to renew his application if and when an order was made, but in some circumstances 
an expression of view on questions of law which would arise for decision if Parliament were to approve 
a draft may be of service not only to the parties, but also to each House of Parliament itself. This course 
was adopted in R v Electricity Commissioners, ex p London Electricity Joint Committee (1920) Ltd 
[1924] 1 KB 171. In that case an inquiry was in progress, the cost of which would have been wholly 
wasted if, thereafter, the Minister and Parliament had approved the Scheme only to be told at that late 
stage that the scheme was ultra vires. 

Similar considerations apply in the present case. 


As it happens, the court was of the view that there was nothing in Mr Smedley’s 
case on the merits; but the decision shows that there are at any rate some 
circumstances in which the courts will think it proper to pronounce on the putative 
vires of prospective subordinate legislation, before the Parliamentary procedure of 
affirmative or negative resolution has been applied; though it seems clear that no 
relief beyond a declaration would be granted. Smedley suggests, however, that the 
cases where the courts will think it right to give such an advisory opinion (for that 
is clearly what it is) may be limited to situations where to do so would be of 
practical assistance to Parliament itself, as for instance by indicating that the 
regulation or order, if made in the form proposed, would be ultra vires the 
enabling statute so that (to put it bluntly) it would be a waste of Parliament’s time 
to debate whether or not the measure should be approved. 

I have difficulty in seeing the logic by which that consideration is said to 
constitute a factor which limits the class of cases in which it may be proper to give 
an advisory opinion as to the legality of a prospective instrument: in the great 
majority of cases in which such a declaration may be sought, the point at issue will 
be, precisely, the prospective vires of the instrument; so that Parliament would, as 
it were, presumably be assisted by the court’s view in any such case. But however 
that may be, why should the courts only be prepared to take action of this kind 
where they perceive that Parliament will be assisted by it? If it were a breach of 
Parliamentary privilege, it would be no less so by virtue of the court’s perception 
that Parliament would be better off if it had the benefit of its opinion. Surely, then, 
the court should recognise that it will be proper to entertain such an application for 
an advisory opinion if it is just and convenient to do so, and if it considers that the 
public interest requires it. Indeed, I would go further and say that it is not really a 
question of assisting Parliament at all; it is a question of assisting the public: the 
virtue of the advisory opinion in this context is that it nips bad laws in the bud and 
so avoids the expense, inconvenience and uncertainty which arise if the bad 
instrument is made, has effect for a time and then has to be quashed, leaving all 
sorts of problems in its wake, which in some cases may disadvantage vulnerable 
sections of society. !6 


15 ibid p 667B—D. 

16 Subordinate legislation is scrutinised by Parliament itself, in the form of the Joint Committee on 
Statutory Instruments, which has to decide whether to bring any measure to the attention of either 
House on specified grounds. Its work is summarised by Sir William Wade in Administrative Law 
(Oxford: Clarendon, 6th ed, 1988). Its remit does not strictly include questions of vires, which must, 
anyway, be the sole prerogative of the courts. I do not believe that the suggestions which I am 
canvassing could involve any illegitimate encroachment on the functions of this Committee. The 
court’s only role would be to examine the putative legality of the prospective instrument and I do not, 
of course, suggest that the court could or should issue an order of prohibition to stop the Minister from 
bringing his measure before Parliament. 
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However, if the courts prove readier in the future to give advisory declarations 
in advance in relation to subordinate legislation, it would I think represent a 
significant and beneficial shift in the relationship between Judiciary, Executive and 
Legislature generally, and this is the spark that ignites the wider considerations 
upon which I would like to enter. 


D Parliamentary Privilege and Main Legislation 


The Smedley case shows that there is in principle no affront to the privileges of 
Parliament in the court being prepared to give advisory declarations as to the 
putative vires of intended delegated legislation. I think this is very important. 
While, so far as I am aware, no one has yet suggested that it would be possible or 
proper to ask the court for an advisory opinion as to the construction of intended 
primary legislation, and I am not in this article going to propose that the judges 
might suddenly entertain such a thing, this potential approach to prospective 
regulations may be material to the way in which the judges treat primary 
legislation by raising for consideration, by no means an unthinkable possibility, the 
question whether it would be proper or desirable for the courts to entertain an 
application for an advisory opinion as to the construction of an Act after it has been 
passed but before it comes into force. A large proportion — I do not know how 
large — of modern statutes are enacted so as to have effect from a date later than 
that of Royal Assent; sometimes the statute itself fixes the date, sometimes it is 
fixed by a Commencement Order. Just as there may be a justiciable question as to 
the vires of a regulation not yet made, so there may be a justiciable question as to 
the construction of a statute not yet in force. It may be highly desirable to know 
what it means before it has effect. This will be particularly so if it affects 
fundamental freedoms, an expression we should no longer be afraid of using to 
desribe a concept known to English law. And if, for example, a local authority, 
perceiving that new legislation will have important consequences for the 
management of its finances, wishes in the responsible conduct of its affairs to be 
assured by an authoritative ruling that the Act will or will not have a particular 
impact, I see no reason in principle why it should not have recourse to the courts. 
Plainly, in many instances, the bite of the legislation will depend upon specific sets 
of facts which by definition will not have arisen before the commencement date. 
But it will not always be so. 

I have mentioned the privileges of Parliament. It may be that it would not be 
suggested that such an advisory opinion as to the construction of a statute not yet in 
force would be an affront to them or to any of them. But I think it is worth 
discussing the approach taken to such matters in a recent decision of the House of 
Lords in quite another context. Pepper v Hart'’ holds that in certain defined 
circumstances the court, in seeking to construe main legislation, may look at 
Ministerial statements reported in Hansard for assistance in ascertaining the 
intended effect of the legislation. The case was not, of course, concerned with any 
question about advisory declarations. The House was of the view that the process 
of having recourse to Hansard would not violate Parliamentary privilege or 
Article 9 of the Bill of Rights 1688, which, as every student of constitutional law 
knows, provides: 


17 [1993] AC 593. 


© The Modern Law Review Limited 1994 221 


The Modern Law Review [Vol. 57 


That the freedome of speech and debates or proceedings in Parlyament ought not to be impeached or 
questioned in any court or place out of Parlyament. 


Lord Browne-Wilkinson said this: 


In my judgment, the plain meaning of Article 9, viewed against the historical background in which it 
was enacted, was to ensure that Members of Parliament were not subjected to any penalty, civil or 
criminal for what they said and were able, contrary to the previous assertions of the Stuart monarchy, to 
discuss that they, as opposed to the monarch, chose to have discussed. Relaxation of the rule will not 
involve the courts in criticising what is said in Parliament. The purpose of looking at Hansard will not 
be to construe the words used by the minister but to give effect to the words used so long as they are 
clear. Far from questioning the independence of Parliament and its debates, the courts would be giving 
effect to what is said and done there. 

Moreover, the Attorney-General’s contentions are inconsistent with the practice which has now 
continued over a number of years in cases of judicial review. In such cases, Hansard has frequently 
been referred to with a view to ascertaining whether a statutory power has been improperly exercised for 
an alien purpose or in a wholly unreasonable manner." 


Lord Browne-Wilkinson went on to hold that no privilege of the House of 
Commons, extending beyond that protected by Article 9, had been identified 
which the proposed change in practice might offend. It is to be noted that the Lord 
Chancellor, though dissenting as to the result of the appeal, agreed that an 
assumption by the House of a rule that Hansard might be resorted to was not 
capable of involving a breach of Article 91°; so that on this issue the Committee of 
seven Law Lords, presided over by the Lord Chancellor, was unanimous. 

It seems to me that the approach of the House to the issues of Parliamentary 
privilege and the Bill of Rights is important for reasons going beyond the question 
whether the courts might look at Hansard. The construction adopted of Article 9 
shows that the Bill of Rights of itself sets no limit to the extent to which the court 
may examine proceedings of Parliament where it perceives that to be necessary in 
order to carry out its judicial function; and what is important for present purposes 
is that it certainly creates no impediment to the judicial examination of a statute not 
yet in force. 


E Constitutional Implications 


Where, then, does all this lead us? If the courts develop, as an established arm of 
their public law jurisdiction, the distinct practice of making advisory declarations 
concerning the legality of forthcoming measures, there will I think be a changed 
perception of what they do. Slowly perhaps, but surely enough, such a proactive 
function will nourish the growth of a more clearly marked constitutional role; and 
this will happen in the way in which the common law always develops: not by the 
sudden gust of a new code, but in the calmer process by which new law is built 
case by case. The beginnings which I have proposed are in truth very modest 
themselves. They involve no more than an increased readiness to exercise a 
jurisdiction that already exists. Yet it is inherent in such an evolution that the 
courts will come to give expression to their task less in terms of battle joined 
between contesting litigants in the matrix of an individual dispute, but rather as the 
medium by which new laws are impressed with rigorous legal standards of 
constitutional propriety; and this sets the context for what I should like to say about 
the constitution in the longer term. 


18 ibid pp 638G—639A. 
19 ibid p 614E. 
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We are living through a period in which calls for constitutional change are 
increasing made, not merely by strident eccentric voices, but across a spectrum of 
opinion representing a kaleidoscope of differing social and political positions; we 
are not, as the French would say, comfortable ‘dans notre peau.’ I do not propose 
to catalogue the arguments, some of which, such as that concerning proportional 
representation, involve questions of political calculation upon which my opinion, 
even if were appropriate to voice it, could lay no respectable claim to be worth 
attention. Much of the concern, however, engages the relationship between 
Legislature, Executive and Judiciary, an area of our national life which may be 
coloured even by something as dry and undramatic as the pronouncement by the 
courts of advisory opinions. The sovereignty of Parliament is, of course, a feature 
of that relationship. It is, I think, an irony that this doctrine may come under 
critical scrutiny, not because Parliament is too strong, but because it is too weak: 
too weak to vindicate to the just satisfaction of the citizen its historic power to 
control the Executive in the name of the people. That was the very purpose for 
which the Bill of Rights of 1688 was passed. 

In a democracy, the rule and the power of the elected legislature must command 
a unique authority, to which other public bodies, such as unelected judges, must 
pay unequivocal respect: they cannot share it, nor should they think of doing so. 
With the ordering of the state’s economy, its foreign relations and all the major 
issues which are in active political question, the judges, whatever the rancour and 
asperity of the debate, have nothing to do. 

The notion that Parliament is entirely free to legislate as it chooses, and that the 
courts lack all power to review anything done by main legislation in proper form, 
is a received nostrum: it is a cornerstone of Dicey’s work on Constitutional Law, 
and has not in recent times been doubted by the courts themselves. But it is, I 
think, important to remember that the constitutional struggles of the seventeenth 
century which are the ultimate source of this doctrine have no analogue in modern 
political debate. It is because the struggle was between the Executive and the 
Legislature. Nowadays, if the party in power commands a good effective majority 
in the House of Commons there is rarely such a struggle, because the sovereignty 
of Parliament itself gives the trump card to the Executive. There may, from time to 
time, be a backbench revolt; sometimes it may be highly effective. Legislation 
which the Executive seeks to introduce may perhaps be stymied on its merits by the 
course of debate, so that the government, politically, has to think again. The House 
of Lords may, for a time at least, throw out measures sought to be introduced into 
legislation and put up to them by the Lower House. Parliamentary Committees 
may do much good and powerful work in scrutinising the acts or intentions of the 
Executive. At the end of the day, however, at least while the governing party 
enjoys an overall majority ‘in the House of Commons, more often than not 
Parliament may be bent to the will of the Executive. 

These views are, of course, quite unoriginal and represent anxieties felt by many 
Parliamentarians themselves.. But they mean that, if the doctrine of Parliamentary 
sovereignty is in truth an absolute rule, our unwritten constitution makes no 
provision for the protection of the Queen’s subjects against encroachments on what 
should be regarded as their fundamental freedoms by measures which the 
Government of the day may persuade the Legislature to adopt. It is, by necessary 
logic, a function of the received doctrine that an insistent majority in the House of 
Commons may, for example, procure the passage through the Legislature of a law 
that would empower the Executive to deny the citizen access to the courts in 
circumstances of the Executive’s choosing, or nationalise the newspapers so as to 
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confer editorial control upon servants of the state. I do not for one moment suggest 
that any Government which in the late twentieth century we might envisage being 
elected would propose measures of this kind.”° But J am not much impressed with 
a constitution in which the freedoms of the people are in the end protected only by 
the expectation, however confident, that the Government will behave decently, 
though at law it might do otherwise. 

The panacea most frequently prescribed is the enactment of a new Bill of Rights, 
probably closely in line with the European Convention. Even if one might suppose 
that a party in government would seek legislation for the implicit purpose of setting 
enforceable limits to its own power, there is the familiar problem as to how sucha 
higher-order law might be entrenched against future encroachments: this problem 
is itself a function of Parliamentary sovereignty; and it is one that has engaged the 
ingenuity and intellectual resourcefulness of some of our most distinguished legal 
thinkers in the field. Sir William Wade?! thought that the solution to the problem 
lay in making changes to the judges’ oath. I do not propose to take time with this 
conundrum, save to say this: the logical difficulty in seeing how a sovereign 
Parliament can entrench a law that will bind its successors may not mirror the 
reality. The European Communities Act 1972 has been held (to put it shortly and 
therefore crudely) to imply into every statute later enacted what is in effect a 
proviso that the later Act, whatever its express words, is to be construed 
conformably with Community law: that is made clear by the first House of Lords’ 
decision in the Factortame case.” If Parliament were to pass a law along similar 
lines, providing that every future enactment is to take effect subject to certain 
fundamental rights which are to be directly enforceable (and which could be set out 
in a schedule that would draw on the European Convention), no later legislation 
would have effect without respect to those rights being given unless Parliament 
were in terms prepared to enact law which would expressly deny their enjoyment 
to the citizen. The political difficulties inherent in making law of that kind would 
be formidable: perhaps insuperable short of cataclysmic national circumstances in 
which it might persuasively be argued that the rights of individuals should be 
consigned to second place. 

Parliamentary sovereignty would be no more affronted by the enactment of such 
a measure than, upon a true analysis, the European Communities Act affronts it. 
To all intents and purposes, it may be that legislation of this kind would restore the 
present imbalance between the power of the Legislature and the power of the 
Executive. It would do so, of course, by putting into the hands of the British judges 
the duty to rule whether legislation passed after what might be called the 
‘Fundamental Rights Act’ required the application of the implicit proviso which 
that Act, if drafted on the model of the European Communities Act, would 
presumably prescribe: a duty which would mirror and in most cases effectively 


20 It may be said that an ouster clause, such as that litigated in Anisminic v Foreign Compensation 
Commission [1969] 2 AC 147, indeed denies access to the courts in circumstances (effectively) of the 
Executive’s choosing. But, of course, the judges construe the clause. Every law student knows that the 
one in Anisminic (s 4(4) of the Foreign Compensation Act 1950) was held in the circumstances of the 
case not to oust the court’s jurisdiction. It is notable that Parliament has made extremely sparing use of 
ouster provisions in recent years. I discuss the approach which, as I believe, would in principle be 
taken by the superior courts today to be a putative attempt to exclude their jurisdiction in Supperstone 
and Goudie, Judicial Review (London: Butterworths, 1992) ch 4, pp 61—67. 

21 Constitutional Fundamentals (The Hamlyn Lectures, 1980). 

22 Rv Secretary of State for Transport, ex p Factortame [1990] 2 AC 85. See Lord Bridge’s speech, at 
140B—D. 
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replace the functions now performed by the Human Rights Commission and Court 
at Strasbourg. 

All that said, I do not intend this article merely to amount to a plea for 
incorporation of the Convention, a plea made by many others with more 
authoritative voices than mine. But the plain fact is that if it were in effect 
incorporated, by some such means as I have discussed, the judges would have to 
review main legislation in order to ascertain its consonance or otherwise with the 
‘Fundamental Rights Act.’ In that event, the need for a settled jurisdiction to give 
advisory declarations might be all the greater. But the possibility remains that 
Parliament will not be asked to pass anything like the ‘Fundamental Rights Act.’ In 
that case, there remains a serious question whether, given our present party and 
Parliamentary arrangements, the vindication of basic freedoms must rest in the 
hands not of enforceable law but in the presumed goodwill of government. 

I should embark at this stage on what I acknowledge to be a digression: while I 
would attach a high importance to the need in a developed society to entrench and 
protect fundamental freedoms, such as that of speech, religion, political opinion 
and access to an impartial judiciary for the resolution of civil and criminal 
disputes, I consider that there is danger in regarding the health of a state as being 
measured solely by the extent to which its citizens enjoy rights. That.is an 
impoverished view, because it rejoices in what the people possess rather than what 
they can give; it is a crippled picture of individual humanity, because though it 
asserts the rights of the individual, it says nothing of his duties; it is morally 
incomplete, because it is silent upon the great themes which mark the 
characteristics of a civilised people and constitute the antithesis of barbarism: 
decency and self-restraint, honour and self-sacrifice. 

There are pitfalls, too, in an easy acceptance of liberal ideas in the name of an 
open and free society: the danger of liberalism is that it makes intolerance 
respectable. Sometimes the line between what liberal thought condemns, no doubt 
rightly as a shameful opinion, and those opinions which on the liberal view ought 
to be denied a public voice because they are so base, is dangerously thin. A free 
society is only free if its citizens are allowed to say what they think, however 
barbarous their views may be; and the only legitimate constraints on this principle 
are the need to avoid breaches of the peace, to safeguard the security of the state 
and to protect the legitimate rights of individuals, as is done (however imperfectly) 
by the laws of defamation and confidence. It is never enough to suppress free 
speech because its expression will hurt people’s feelings. That is why any attempt 
to attach sanctions against the use of what are called ‘politically incorrect’ 
expressions, or to require the use of ‘politically correct’ forms of speech, would be 
a neo-fascist exercise. Quite apart from the grotesque, if ludicrous, effects on the 
language created by claptrap of this kind, it is to my mind chilling that by the very 
phrase ‘politically correct’ its proponents necessarily lay claim to a monopoly of 
wisdom as to where the truth lies. 

The purpose of this digression is first to emphasise that we must always be on 
our guard against moral fashions which may become shibboleths, and to insist that 
it is a condition of a civilised society, and one which it is the judges’ duty to 
protect, that pluralist views have free rein. Freedom of expression, of course, is 
not the only value to which we should accord a special emphasis; but it may be 
realistic to fear more likely threats to its particular safety than to that of other 
principles which could only be put in jeopardy with much greater difficulty. 

There is, however, a deeper truth here, and one which should recall us to the 
relationship between the different arms of government. If there is no monopoly of 
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wisdom about how our society should be conducted, there should be no monopoly 
of power as to the means by which it is ruled: this is so because, it seems to me, 
rights such as freedom of expression are logically prior to the moral imperative 
which compels our approval of democratic government. 

Let me develop this. Free speech is a corollary of the power of reason, of 
intellect, which is as natural in Man as the power of muscles and sinews, though 
altogether more important. And it is a necessary condition for the very exercise of 
reason that its possessor should have the faculty to communicate, since reason only 
has effect through language. Thus, free speech is a moral construct whose 
existence depends upon and is required by the fact that humanity is social, not 
solitary. It is not a means to an end, but an end in itself. Without it humanity is not 
humanity. It may therefore be described as an inalienable right; and other rights 
may be categorised in the same way. The right not to be discriminated against on 
racial, political or religious grounds is not vindicated because one religion is as 
true as another (which is, I think, a logical impossibility since different religions 
make contradictory assertions), or because the members of one race are on average 
as intelligent as the members of another; it is vindicated because the communion of 
individuals in a society cannot presume a sub-class without denying that its 
members are people like themselves; and to deny that would be to consign the 
society in question to the status of a predatory jungle. Other rights too, including 
that of access to impartial courts, can only be denied at the same price. 

Pleas of this kind to the merits of fundamental rights are familiar enough. My 
concern is to see what light they throw on our perception of what is a healthy 
system of government. What they demonstrate, to my mind, is that such rights are 
logically prior to the insistent need, itself unquestionable, of democratic 
government. We do not have free speech in order to preserve democracy; we have 
democracy in order to preserve free speech, alongside other basic freedoms. I 
would say that a democratic constitution, because it tends to prevent tyranny, is a 
necessary but not sufficient condition for the preservation of essential freedoms. 
The logical priority of basic rights over democratic institutions is, I think, most 
clearly made out in a complicated modern state, as opposed for example to the 
direct democracy of ancient Athens or some present-day Swiss cantons. This is 
because the people are not the government; what they do is elect it; and so the 
pedant would say we have in this country not democracy, but psephocracy. At any 
rate, since all the citizens do not and cannot themselves take government decisions, 
their right to vote governments in and out of office is not a right to rule, but a right 
to decide who should rule. And since they cannot rule themselves, the value of this 
right to decide must rest in the protection which it affords to other, prior, 
freedoms. 

These considerations produce the result, as it seems to me, that the conditions of 
a civilised society cannot be presumed to be left safely in the hands of a Legislature 
with unlimited power, however respectable its democratic credentials. The balance 
of interests between the pressing, perhaps populist, political themes of the day and 
the preservation of inalienable rights demands a constitutional structure in which 
the elected Parliament is bound, not by its own choice but by the law, to respect 
these rights. National emergencies may sometimes call for them to be overborne; 
but if that is to happen, it must always be objectively justified.” 


23 The question what in any given case would count as objective justification will, of course, itself pose 
problems. Assistance is likely to be gained from the Strasbourg jurisprudence, in particular by drawing 
on the test of ‘pressing social need’ elaborated by the European Court of Human Rights. See, for 
example, The Sunday Times Case, Judgment of 26 April 1976, Series A, No 30, para 59. 
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What is to happen, then, if the ‘Fundamental Rights Act’ is not passed? In a 
recent article** I suggested that the courts might construe legislation subject to a 
presumption that Parliament did not intend to derogate from fundamental rights, 
and that where there was a question whether indeed it did, the respondent who 
asserted the power so to derogate would have to show that that was the 
unambiguous meaning of the statute and, even if it was, that there was sound 
objective justification on the facts of the case for such an exercise of power. It may 
be thought that something like this is the law already; but such a position entails the 
need to identify the nature of the rights in question with some rigour. This is a task 
upon which the courts may embark with confidence. In doing so, they will, 
increasingly, be articulating norms which will become part of our constitutional 
fabric; and, however desirable may be the incorporation of the European 
Convention, this process may continue apace without that being done. Nothing 
prevents the judges from having regard to the text of the Convention, not as a 
source of given law, but as a source from which they may derive law. 

To come full circle, the use of advisory opinions may be an important tool to be 
pressed into service to these ends; not least since, under what in this context I 
regard as the benign influence of European Community law, our canons of 
construction will become more purposive and less strictly linguistic. That is, 
indeed, the logic of Pepper v Hart itself; and it means that the class of cases where 
the issue can be decided in principle without reference to individual sets of facts 
will increase in number. If the courts indeed develop the salutary practice of giving 
opinions on public law issues on a proactive basis, the perception of their task and 
the reality of what they are doing may combine to produce a healthier balance in 
our Constitution. 

There remains the possibility that the sovereign Parliament may pass a law 
which unquestionably denies a fundamental freedom and authorises a public body 
to give effect to that denial. Some of my remarks evince, perhaps, a possible 
response to such a circumstance. But if the courts develop with sufficient energy a 
jurisprudence which sets firmly in place a set of norms which chime with those of 
the European Convention, and elaborate principles of statutory construction which 
will precisely facilitate that task, the sovereignty of Parliament will rest in its 
proper place, which is to scrutinise and, as it sees fit, to vouchsafe the policies of 
the government which the people have elected without infringing their inalienable 
rights. 

Though we may, today, sense a passage in our history in which the country is 
not at ease with itself, we should remember that constitutional development does 
not of itself entail institutional change. I began with the dry subject of advisory 
declarations in public law; no one would go to the barricades for such a bloodless 
little thing; but though of course I cannot make too grand a claim for it, within the 
peculiar alchemy of the British state an evolution of that kind may do its part to 
help mould our ancient institutions to a shape that matches the pressing claims of a 
modern people owing no subservience save to their own freedom. 


24 ‘Is the High Court the Guardian of Fundamental Constitutional Rights?’, [1993] Public Law 59. 
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Lucia Zedner* 
Introduction 


The recent history of criminal justice contains an apparent anomaly: the 
simultaneous renaissance of retributive and reparative models of justice. This 
article will explore the genesis and competing claims of these two models, how it is 
that their fortunes have coincided, and with what consequences. Many writing in 
this field have felt driven to champion the claims of one or the other.! Some of 
these writings read like missionary tracts whose proselytising purposes tend to 
obstruct measured analysis. Yet the greatest possibilities for illuminative debate 
have arisen where rival champions have entered into battle with one another to 
expose the inadequacies or undesirability of the other’s model.? The 
consequence, however, is that positions have become polarised. Retributive and 
reparative justice are posed as antinomies whose claims rival one another and 
whose goals must be in conflict. The most radical writers propose a major 
paradigm shift in which reparation would take priority over punishment as the goal 
of the criminal justice system.? From the opposing camp, adherents of 
retributivism generally argue that reparation is merely incidental to the main 
purpose of punishment. According to this latter view, the place of reparation 
within the criminal justice system serves pragmatic purposes but is conceptually 
anomalous. More recently, welcome attempts to bridge the gap traditionally posed 
between reparation and retributivism have been mooted by those who question the 
usefulness of this dichotomised approach to penal theory.4 





*Law Department, London School of Economics. 

This article draws upon my contribution to a comparative project ‘Wiedergutmachung im Strafrecht/ 
Reparation in Criminal Law’ at the Max Planck Institute for Foreign and International Criminal Law, 
Freiburg. The project looks at the relationship between punishment and reparation at the level of both 
theory and practice in sixteen countries. I am grateful to Andrew Ashworth, Michael Cavadino, James 
Dignan, Nicola Lacey, Andrew von Hirsch and Susanne Walther for their comments and suggestions. 


1 The best of such writings include: on reparative justice, Barnett, ‘Restitution: A New Paradigm for 
Criminal Justice’ (1977) 87 Ethics 279; Wright, Justice for Victims and Offenders (London: Sage, 
1991); and on retributivism, von Hirsch, Doing Justice (Boston: Northeastern University Press, 
reprint 1986); Ashworth, ‘Criminal Justice and Deserved Sentences’ (1989) CLR 340. 

2 For example, see the debate between Braithwaite and Pettit, and von Hirsch and Ashworth: 
Braithwaite and Pettit, Not Just Deserts: A Republican Theory of Criminal Justice (Oxford: Oxford 
University Press, 1990); von Hirsch and Ashworth, ‘Not Not Just Deserts: A Response to Braithwaite 
and Pettit’ (1992) 12 OJLS 83 and reply by Braithwaite and Pettit, ‘Not Just Deserts, Even in 
Sentencing: A Reply to von Hirsch and Ashworth’ (1992) 4(3) Current Issues in Criminal Justice 
225—239; Ashworth and von Hirsch, ‘Desert and the Three Rs’ (1993) 5(1) Current Issues in 
Criminal Justice 9. Another such debate is Van Ness, ‘New Wine and Old Wineskins: Four 
Challenges of Restorative Justice’ (1993) 4(1) Criminal Law Forum, and Ashworth, ‘Some Doubts 
about Restorative Justice’ (1993) 4(2) Criminal Law Forum 1. 

3 See, for example, Barnett, op cit n 1; Abel and Marsh, Punishment and Restitution: A Restitutionary 
Approach to Crime and the Criminal (Westport, Connecticut: Greenwood Press, 1984); Fattah, ‘From 
a Guilt Orientation to a Consequence Orientation’ in Kueper and Welp (eds), Beitraege zur 
Rechtswissenschaft (Heidelberg: C.F. Mueller Juristischer Verlag, 1993) 771—792. 

4 See Watson, Boucherat and Davis, ‘Reparation for Retributivists’ in Wright and Galaway (eds), 
Mediation and Criminal Justice: Victims, Offenders and Community (London: Sage, 1989); Cavadino 
and Dignan, ‘Reparation, Retribution and Rights,’ unpublished paper delivered at the British 
Criminology Conference, Cardiff, 1993. 
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This article asks whether the penal system can or should embrace both punitive 
and reparative goals simultaneously. It does so by analysing the genesis and the 
claims of retributive and reparative justice; by examining the central criticism of 
reparation — that it fails as punishment; and, finally, by asking whether and in 
what respects reparation and retribution can be reconciled. If reparation does have 
a place within the penal system, then what is, or ought to be, that place? This is 
neither a missionary tract nor a determined attempt at reconciliation. Rather, it 
seeks to subject both retributive and reparative justice to critical examination in 
order to tease out strands of congruity and accord as well as those of difference and 
incompatibility. In a criminal justice system which is characterised above all by 
diversity and tension, it would be curious for sentencing to enjoy unity or even 
coherence of aim. Sentencing embraces an array of diverse functions and rightly 
so. Pluralism is a necessary feature of our penal system and we should resist the 
temptation to seek intellectual elegance or unanimity at all costs. 


A Punishment as Retribution 


Before examining the genesis and claims of reparative justice, let us briefly 
recapitulate the present state of discussion regarding the purposes of our penal 
system. This history is familiar and it serves little purpose to rehearse it at length 
here. This said, if the import of the potential paradigm shift proposed by reparative 
justice is to be fully appreciated, then an overview of the prevailing paradigm is 
essential. 

Since the heyday of welfarism in the 1960s, the political agenda in sentencing 
has changed markedly: disillusionment with the welfare model of justice prompted 
growing calls for a ‘return to justice’, a movement which signifies both renewed 
regard for due process and the renaissance of retributivism in sentencing.” 
Propounded first and most vigorously in the United States by Andrew von Hirsch,° 
desert theories have more recently become highly influential in Britain. 
Using classical notions of free will, moral responsibility and culpability, desert 
theory reifies corresponding notions of censure and sanction as the ‘just’ response 
to offending behaviour. Within this framework, it claims to grade the gravity of 
crimes in order that sanctions of comparable severity may be applied. In Britain 
many academics, most notably Andrew Ashworth, have welcomed the attempt 
made by desert theory to develop a coherent, structured approach to sentencing 
and have applauded the move toward certainty and consistency in the imposition of 
penalties which it is said to promote.’ Early proponents of desert theory 
envisaged that it would serve to delimit levels of punishment, or even bring about a 
general lowering of the tariff. Instead, since the political swing towards 
conservatism in Britain in the 1980s, the retributivism of desert theory has been 
appropriated to serve demands for tougher penalties for serious crime.® 


5 See Ashworth, Sentencing and Criminal Justice (London: Weidenfeld and Nicolson, 1992) 66—68, 
for a discussion of the return to retributivism. 

6 von Hirsch, Past or Future Crimes (Manchester: Manchester University Press, 1986); von Hirsch and 
Ashworth (eds), Principled Sentencing (Edinburgh: Edinburgh University Press, 1992); von Hirsch, 
Censure and Sanctions (Oxford: Oxford University Press, 1993). 

7 Ashworth, op cit n 1, 350. 

8 Hudson, Justice through Punishment: A Critique of the ‘Justice’ Model of Corrections (Basingstoke: 
Macmillan, 1987) 22. 
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Replacing the prevailing ‘cafeteria system’ of choices with a clear commitment 
to proportionality, the Criminal Justice Act 1991 was hailed as the most important 
sentencing legislation in 40 years.? The preceding White Paper furnished perhaps 
the most useful statement of the Government’s objective of achieving ‘better 
justice through a more consistent approach to sentencing, so that convicted 
criminals get their “just desserts”? (sic).!° In outlining the aims of this new 
sentencing system, the Government declared that ‘the first objective for all 
sentencies is denunciation of and retribution for the crime.’ In so doing, it sought 
to relegate other purposes of ‘public protection, reparation and reform of the 
offender’ secondary to this main aim.'! Scarcely had the Act come into force,” 
however, than it was subject to intense criticism from sentencers who resented the 
‘straight-jacket’ imposed upon their exercise of discretion. Most controversial was 
the requirement that proportional sentences be handed down without reference to 
the offender’s past record. Under attack from magistrates, judges and, most 
fiercely, from Lord Chief Justice Taylor, the Government rapidly abandoned its 
adherence to desert theory.! Just nine months after the 1991 legislation had come 
into force, the Criminal Justice Act 1993 once more gave sentencers the discretion 
to consider previous convictions.‘ 

The current abandonment of desert theory in Britain probably owes more to 
certain political shibboliths concerning the independence of the judiciary than to 
doubts about its internal coherence or ability to deliver justice. However, 
retributivism is not free from criticism on philosophical, moral and, indeed, social 
grounds. Desert theory is predicated on assumptions of free moral choice and 
ignores the social context of structural disadvantage in which many offenders 
act.!5 Emphasis on proportionality thus seeks to detach justification for punishment 
from wider theories of social justice. Moreover, despite the importance it ascribes 
proportionality, it gives little concrete guidance as to the appropriate level of 
penalty. To say that a penalty should be proportional is immediately appealing. It 
appears instinctively ‘right’ that a penalty should be no more or less than that 
merited by the offence. But closer reflection raises difficult questions about 
whether one can so readily match the gravity of an offence with a number of years 
of imprisonment, still less with the myriad forms and conditions of probation. The 
problem becomes particularly acute in respect of more complex or diffuse crimes 
such as fraud, blackmail or perjury where it is far from obvious what the 
‘proportionate’ punishment might look like.!© Moreover, the quantum of 
punishment is always liable to shift according to extraneous criteria such as policy 


9 Ashworth, op cit n 5, p 308. The Criminal Justice Act 1991, s 2(1)(a) and s 6(2)(b) both state that the 
sentence should be ‘commensurate with the seriousness of the offence.’ 

10 Home Office, Crime, Justice and Protecting the Public (London: HMSO, 1990) 2. 

11 op cit n 10, p 6. 

12 In October 1992. 

13 Some flavour of these criticisms can be gleaned from the following quotation from a contemporary 
editorial in The Times: ‘the Criminal Justice Act should not become an instrument for the statutory 
suppression of common sense . . . The problems which afflicted the Criminal Justice Act in its first six 
months illustrate the difference between sensible guidelines and rigid prescription .. . the scales of 
justice cannot be reduced to an algorithm,’ The Times, 23 March 1993. 

14 It has been argued that the provisions of the 1993 Act provide sentencers with even greater discretion 
than they enjoyed prior to the 1991 Act: see Thomas, ‘Custodial Sentences: The Criterion of 
Seriousness,’ Archbold News (London: Sweet & Maxwell, 1993) 14. 

15 Hudson, op cit n 8. 

16 Lacey, State Punishment (London: Routledge, 1988) 17. The difficulties entailed in arriving at a 
proportional punishment for these ‘more complex’ crimes are recognised even by desert theorists; see 
von Hirsch and Jareborg, ‘Gauging Criminal Harm: A Living-Standard Analysis’ (1991) 11 OJLS 34. 


230 © The Modern Law Review Limited 1994 


March 1994] Reparation and Retribution: Are They Reconcilable? 


considerations, availability of resources and priority given to criminal justice 
expenditure. Thus, although just deserts may provide a framework for internal 
order and consistency, the scale itself is susceptible to external political, moral and 
economic pressures. The danger is that just deserts, far from introducing 
objectivity and fairness into punishment, will create a sentencing framework very 
much at the mercy of the prevailing political climate.!’ Finally, and perhaps most 
fundamentally, desert theory derives from eighteenth-century notions of divine 
justice which inevitably fail to address many of the problems of social order which 
late twentieth-century criminal justice is called upon to regulate. 


B The Renaissance of Reparative Justice 


The, renaissance of reparative justice derives its impetus from an even earlier 
historical tradition, for it harks back to the origins of Anglo-Saxon law when little 
distinction was made between public and private wrongs. Both were dealt with by 
a system for gaining compensatory redress via monetary payments known as the 
‘bot’ whose sum was fixed according to the nature and extent of the harm done.!° 
Only with the growth of royal jurisdiction in the twelfth century was direct 
restoration to the victim sacrificed to the wider purposes of securing the ‘King’s 
Peace.’ Crimes were differentiated from other social wrongs on the grounds that 
they were so serious as to offend not only against the interests of the victim but 
against King and community as well. Accordingly, the rights of the victim to 
compensation were usurped by fines payable to the Crown and personal apologies 
were supplanted by demands for atonement to God. Over time, the original 
restorative purpose of the ‘bot,’ the claim of the victim to redress and, indeed, the 
interest of the offender in making good have been effectively submerged beneath 
the wider social purposes of maintaining order. 

Only in the late twentieth century have proponents of reparative justice revived 
the argument that crime should be seen not only as a wrong against society but also 
as a dispute between offender and victim requiring resolution.”! Particularly 
influential were the demands of Nils Christie that the criminal justice system 
recognise and restore the property rights of participants to ‘their’ conflict.” But 
one might go further and argue that not only has the State ‘stolen’ the conflict, by 
the artifice of legal language it has transformed the drama and emotion of social 
interaction and strife into technical categories which can be subjected to the 
ordering practices of the criminal process. That small proportion of conflicts 
which enter the criminal justice system undergo an elaborate process of inquiry, 
classification and judgment by police, lawyers and judges by means of which they 
are translated to fit the legal categories of crime. The criminal justice process may 
thus be seen as a means of repackaging conflicts in order to render them amenable 

17 von Hirsch has argued that ‘a sentencing theory cannot, Canute-like, stop the waters from rising: 
where the law-and-order pressures in a particular jurisdiction are sufficiently strong, punishments will 
rise, and no penal theory can stop that’; von Hirsch, “The Politics of “‘Just Deserts” (1990) Canadian 
Journal of Criminology 402. The possibility remains, however, that desert theory is particularly 
susceptible to such pressures. 

18 As Fattah argues, belief in an avenging God who is satisfied only when wrongdoing is met with the 
infliction of equivalent pain has little resonance in our increasingly secular society; Fattah, op cit n 3. 

19 Roebuck, The Background of the Common Law (Oxford: Oxford University Press, 1988) 29. 

20 Greenberg, ‘The Victim in Historical Perspective’ (1984) 40 Journal of Social Issues 79. 


21 Wright, Justice for Victims and Offenders (London: Sage, 1991). 
22 Christie, ‘Conflicts as Property’ (1977) 17 Brit J Criminology 1. 
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to legal regulation. The adversarial system further distances and embattles the two 
parties, whilst high standards of proof demand absolute attribution of culpability. 
The intimate relations between many victims and offenders involved in crimes 
against the person,” the blurred distribution of victim and offender status and of 
causal responsibility which are inimical to securing a conviction are diminished 
and denied.” 

The renaissance of reparative justice may be seen in part, therefore, as a 
rebellion against law’s dominion and the reassertion of populist rights of 
participation. The proliferation of academic research about victims has contributed 
to this debate. And public attitude surveys have been particularly influential in 
revealing that many victims would welcome the opportunity to seek some 
reparation from, or even reconciliation with, ‘their’ offender in place of traditional 
punishment.? These findings come at a time when confidence in the criminal 
justice system to ‘do anything’ about crime is low. Disillusionment among many 
academics, policy makers and criminal justice professionals with the existing 
paradigm of punishment fuelled hopes that some limited good might be achieved 
by compensating victims for the wrongs they had suffered.” Politically also, 
reparative justice has attracted widespread support across the spectrum. Those on 
the Left see compensation to victims as a natural extension to national insurance 
and as an important corollary to welfarism. Conservative interest has been 
characterised as representing the softer face of the ‘Law and Order lobby,’ though 
one should note that the image of the deserving victim has also been used 
effectively as grounds for demanding tougher punishments. More generally, the 
financial backing given to Victim Support, to compensation, mediation and 
reparation schemes by the Conservative government during the 1980s has been 
seen as entirely consistent with its wider search for lost ‘community.’?® 

The arguments advanced for incorporating reparative elements into the criminal 
justice system are for the most part pragmatic and economic ones. At the most 
basic level, reparative justice is supported on the grounds that it is functional for 
the state to secure the payment of compensation or to support other ventures which 
seek to repair the damage done by crime. To the extent that reparative ventures are 
actually perceived by victims as having desirable effects, they reduce the 
possibility of a disgruntled victim taking the law into his or her own hands to seek 
redress. In the same vein, they lessen the likelihood that the victim will become so 
disaffected that they themselves turn to crime. Moreover, the prospect of 


23 Fattah, Understanding Criminal Victimisation: An Introduction to Theoretical Victimology (Canada: 
Prentice-Hall, 1991) ch 7. 

24 McBarnett, Conviction: Law, the State and the Construction of Justice (London: Macmillan, 1981). 

25 For example, Shapland et al, Victims and the Criminal Justice System (Aldershot: Gower, 1985); 
Maguire and Pointing (eds), Victims of Crime: A New Deal? (Milton Keynes: Open University Press, 
1988); Morgan and Zedner, Child Victims: Crime, Impact and Criminal Justice (Oxford: Oxford 
University Press, 1992). For an overview, see Zedner, ‘Victims’, in Maguire, Morgan and Reiner 
(eds), The Oxford Handbook of Criminology (Oxford: Oxford University Press, 1994). 

26 Hough and Moxon, ‘Dealing with Offenders: Popular Opinion and the View of Victims’ (1985) 24 The 
Howard Journal 160. 

27 This approach also raised questions about the responsibility of the state to compensate victims and was 
instrumental in the establishment of the Criminal Injuries Compensation Board in 1964. The provision 
of state-funded compensation has little bearing, however, on the questions concerning the purposes of 
punishment discussed here. 

28 In 1990, the British Government announced the ‘Victim’s Charter’ which reaffirmed the rights of 
victims, amongst other things, to compensation from the offender and the state. Though it should be 
noted that with these rights come also new responsibilities, see Miers, ‘The Responsibilities and Rights 
of Victims’ (1992) MLR 482. 
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reparation may encourage victims to report crimes, to cooperate with the police 
and to appear at trial, hence increasing the efficacy of the criminal justice 
process.” Given that the vast majority of crimes are detected only with the aid of 
the general public, it must be desirable for these forms of cooperation to be 
encouraged, 

A consequentionalist variant on this view is the recognition that to the social 
costs of crime are added the further costs of punishment. The financial costs of 
traditional punishments (above all imprisonment) to the taxpayer or to society 
generally are a heavy burden. To the extent that these penalties are seen to fail, 
their, costs become unjustifiable. Reparative sentences, by contrast, lessen the 
financial burden on the taxpayer and further shift the burden onto the offender (via 
the payments of fines, compensation orders and through community service). The 
cost of the criminal justice process to victims is also recognised: victims are 
required to give considerable time and energy to reporting crimes and assisting 
police investigations. For a few, there is the additional trauma of being required to 
give evidence as a witness in court. Reparation, it is argued, recognises the 
reliance of the criminal justice system on victims, either by ensuring that they 
receive financial compensation from the offender, ‘paying’ for their cooperation or 
compensating them for the further ‘secondary victimisation’ suffered at the hands 
of the criminal justice system. Finally, proponents of reparation suggest that the 
costs suffered by the offender (the stigma of conviction, the pains of 
imprisonment, the disadvantages faced on release from custody) are so 
burdensome as to be counterproductive. Reparative sentences would, it is argued, 
not only lessen the burden of punishment on the offender but offer the possibility 
for constructive, forward-looking sentencing. Making good, whether via monetary 
compensation or other reparative endeavour, is also applauded as having 
psychological advantages over traditional retributive penalties. Reparation, it is 
argued, relieves the offender’s feelings of guilt and alienation which may 
precipitate further crimes. The effect is said to be restorative not only to the victim 
but also to the offender, increasing their sense of self-esteem and aiding 
reintegration.” 

These pragmatic purposes are largely uncontroversial, such controversy as 
exists arising mainly from doubts about the ability of reparation to achieve them. 
The theoretical reorientation posed by a fully developed reparative schema is more 
challenging. Such a schema would demand the abandonment of culpability of the 
offender as the central focus of sentencing and, in its place, pay much closer 
attention to the issue of harm. It would reconceive crimes less as the willed 
contraventions of an abstract moral code enshrined in law but, more importantly, 
as signals of social disfunction inflicting harm on victims (and perhaps also 
offenders) as well as society. According to this view, criminal justice should be 
less preoccupied with censuring the code-breakers and focus instead on the process 
of restoring individual damage and repairing ruptured social bonds.*! In place of 
meeting pain with the infliction of further pain, a truly reparative system would 
seek the holistic restoration of the community. It would necessarily also challenge 
the sole claim of the state to respond to crime and would instead invite (or perhaps 
demand) the involvement of the community in the process of restoration. 


29 Though the ultimate consequence of full victim cooperation might be that the criminal justice system 
becomes impossibly overloaded with cases. 

30 Braithwaite, Crime, Shame and Reintegration (Cambridge: Cambridge University Press, 1989). 

31 Van Ness, op cit n 2. 
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Whilst early proponents of reparative justice hailed it as a new paradigm which 
should replace the existing model of punishment, such claims ring rather hollow 
now. Increasingly, demands for an entirely new paradigm have been abandoned in 
favour of more muted discussion about the possibilities of integrating reparative 
into prevailing retributive schema. At the level of practice, the criminal justice 
system has always embraced an eclectic array of aims and initiatives, but at a 
theoretical level this bid for reconciliation has met with resistance. Is reparative 
justice no more than a conceptual cuckoo in the criminal law nest??? 


C What is Reparative Justice? 


Before going on to consider the relationship between reparation and retribution in 
detail, it is worthwhile pausing to reflect upon what exactly is meant by reparative 
justice. For although it has attracted many proponents, it is far from clear that they 
share a common vision as to its shape and purpose. The tendency of the 
‘movement’ toward reparative justice (if one can call it that) to embrace an array of 
possibilities is reflected in the slippery quality of the language used to convey its 
key concepts. ‘Making good’ is suggestive only of restoration to the victim and 
conveys little of what involvement in reparative schemes may mean for the 
offender. ‘Compensation’ suggests a civil purpose analogous to damages and 
misses the penal character inherent in such disposals. ‘Mediation’ purports to be 
orientated toward dispute resolution, but commonly refers to projects which are 
often more concerned to divert offenders from prosecution or mitigate their 
sentence than to take account of the interests of the victim.*4 ‘Restitution’ seems to 
be too narrow a term, suggesting little more than the returning of property or its 
financial equivalent to the person from whom it was unlawfully taken.” As such it 
tends to conflate the functions of civil and criminal law. 

‘Reparation’ is not synonymous with restitution, still less does it suggest a 
straightforward importation of civil into criminal law. Reparation should properly 
connote a wider set of aims. It involves more than ‘making good’ the damage done 
to property, body or psyche. It must also entail recognition of the harm done to the 
social relationship between offender and victim, and the damage done to the 
victim’s social rights in his or her property or person. According to Davis, 
reparation ‘should not be seen as residing solely in the offer of restitution; 
adequate reparation must also include some attempt to make amends for the 
victim’s loss of the presumption of security in his or her rights.” This way of 
thinking echoes, consciously or not, the concept of ‘dominion’ developed by 
Braithwaite and Pettit.” For dominion to be restored, what is sought is some 





32 A question posed by Campbell, ‘Compensation as Punishment’ (1984) 7 Univ New South Wales 
LJ 338. 

33 Cavadino and Dignan have developed a typology which embraces six possible models of reparative 
justice (Conventional model with limited elements of reparation; ‘Victim allocution model’; Diversion 
model; Separatist model; Court-led hybrid model; and Integrated ‘restorative justice’ model), op cit 
n4, p4. 

34 Davis, Making Amends: Mediation and Reparation in Criminal Justice (London: Routledge, 1992). 

35 Hodgson Committee, Profits of Crime and their Recovery (London: Heinemann, 1984) 5. 

36 Davis et al, Preliminary Study of Victim-Offender Mediation and Reparation Schemes in England and 
Wales (London: Home Office RPU, 1987) 7. 

37 ‘An agent enjoys negative liberty . . . if and only if he is exempt from the constraints imposed by the 
intentional or at least the blameworthy actions of others in choosing certain options’; Braithwaite and 
Pettit, op cit n 2, p 61. 
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evidence of a change in attitude, some expression of remorse that indicates that the 
victim’s rights will be respected in the future. Achieving such a change in attitude 
may entail the offender agreeing to undergo training, counselling or therapy and, 
as such, these may all be seen as part of reparative justice. A forced apology or 
obligatory payment of compensation will not suffice; indeed, it may even be 
counterproductive in eliciting a genuine change of attitude in the offender. But is 
‘symbolic reparation’ alone sufficient? According to Braithwaite, if reparation is 
not to come too cheap it must be backed up by material compensation.*® 
Accepting Braithwaite’s view, the distinctions made between material and non- 
material or symbolic reparation tend to lose significance. It would seem that in 
most cases for full reparation to be achieved some mixture of the two will be 
required. Let us examine each in turn. 

The most obvious and concrete form of reparative justice is compensation.” 
Mo:ietary compensation recognises the fact that crime deprives its victim of the 
means to pursue life choices: it seeks to recognise that deprivation and to restore 
access either to those means which have been denied or to comparable alternative 
means. Compensation orders payable by the offender were introduced by the 
Criminal Justice Act 1972, which gave the courts the power to make an ancillary 
order for compensation in addition to the main penalty in cases where ‘injury, loss 
or damage’ had resulted. Ten years later, under the Criminal Justice Act 1982, it 
became possible to make compensation orders as the sole penalty against an 
offender. Where fines and compensation orders were given together, the 1982 Act 
required that payment of compensation should take priority over the fine. The 
importance given to compensation was enhanced further under the Criminal 
Justice Act 1988, which required the courts to consider making a compensation 
order in every case of death, injury, loss or damage and, where the court failed to 
give such an order, to furnish reasons for not doing so.” Difficulties remain in 
determining what constitute reasonable grounds for failing to make such an order 
or, where such an order is made, in determining the degree of harm caused and 
hence the level of compensation payable. In practice, compensation orders are set 
with reference to the ability of the offender to pay and, given that the majority of 
offenders are of limited means, they rarely result in complete restoration. In so far 
as reparation also seeks to promote the reintegration of the offender, it would 
surely be counterproductive to heap intolerable burdens on him. Although in 
seeking to embrace both reintegration and restoration simultaneously, reparative 
justice is necessarily riven by tensions, we should not see these aims as competing 
or necessarily in conflict: they are rather two sides of the same coin. 

_ Less tangible but nonetheless important is what we might call ‘symbolic 
reparation.’ This might be an.apology made by the offender to the victim or other 
attempts at reconciliation. The reparation here is ‘symbolic’ in that it does not 





38 Braithwaite, Crime, Shame and Reintegration (Cambridge: Cambridge University Press, 1989). 

39 For extensive discussion of the role and form of compensation, see Miers, Compensation for Criminal 
Injuries (London: Butterworths, 1990). 

40 In 1991, 58 per cent of offenders sentenced in magistrates’ courts for offences of violence, 37 per cent 
for burglary, 40 per cent for robbery, 51 per cent for fraud and forgery, and 58 per cent for criminal 
damage were ordered to pay compensation. Overall, 26 per cent of offenders sentenced for indictable 
offences in magistrates’ courts were ordered to pay compensation. In Crown Courts, the figures were 
lower — only 12 per cent of those sentenced (partly because compensation orders are not normally 
combined with custodial penalties). The comparable figures of those ordered to pay compensation are 
proportionately lower: 25 per cent for violence, 8 per cent for burglary, 18 per cent for fraud and 
forgery, and 19 per cent for criminal damage. Barclay, Digest 2: Information on the Criminal Justice 
System in England and Wales (London: HMSO, 1993) 20. 
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entail the return of money or material goods. Proponents of reparative justice 
argue that if the apology is not merely an empty gesture but one which conveys 
remorse and a genuine change of attitude, then such symbolic reparation is quite as 
important as more tangible returns.’ Mediation seeks to provide a way for parties 
to resolve disputes without recourse to the vagaries of the courts. It aims to allow 
both parties to retain control over the dispute and to voice their grievances under 
the supervision of a mediator, whether a trained professional or lay volunteer.*? In 
theory, the mediator acts only as a conduit and ideally any resolution is reached by 
the mutual agreement of the two parties. In practice, the form and organisation of 
mediation schemes vary considerably and it is worth examining a little more 
closely their development and form. 

One of the first mediation schemes in Britain arose out of a discussion group set 
up by Philip Priestley in 1969 on behalf of NACRO.* This initiative sought to 
provide a forum in which both victims and offenders could express their views-and 
feelings. Many early mediation and reparation schemes, however, were as much 
concerned with diverting the offender from punishment as with the interests of the 
victim.“ Reparation ‘in the service of diversion’ both saved the offender from the 
pains of punishment and reduced the ever growing burden on the courts.“ Early 
initiatives begun by Juvenile Liaison Bureaux (for example, in Devon and 
Northamptonshire) focused mainly on young offenders. Used in conjunction with 
police cautions, these schemes aimed to promote diversion of young offenders out 
of the criminal justice system. It was less clear what benefits they provided to 
victims. The National Association of Victim Support Schemes,“ as the voice of 
the victims’ lobby, was notably circumspect about the benefits of mediation for 
victims and remained reluctant to give wholehearied support. 

The early 1980s saw several important developments in the promotion of 
reparative programmes. Probation services were instrumental in establishing local 
mediation schemes, the first being in South Yorkshire and the West Midlands in 
1983.4” Those seeking to promote mediation and reparation schemes joined 
together in 1984 to found a central organising body — FIRM (Forum for Initiatives 
in Reparation and Mediation).** In 1984, the then Home Secretary Leon Brittan 
agreed to fund a number of reparation projects in Cumbria, Leeds, 
Wolverhampton and Coventry on an experimental basis. These and other 
voluntary schemes take a variety of forms. Most seek to bring about some 
communication between victim and offender (though not necessarily face-to-face) 
using a mediator (often a probation officer). Their aims also vary from simply 
providing a conduit for communication enabling the parties better to understand 
one another, to eliciting an apology or some tangible form of restitution from the 





41 Indeed, Launay claims that ‘British victims are reluctant to accept material reparation from their 
offenders and are usually content with their explanations and apologies’: Launay, ‘Victim-Offender 
Conciliation’ and McGurk et al (eds), Applying Psychology to Imprisonment: Theory and Practice 
(London: HMSO, 1987) 12. 

42 Davis, op cit n 34; Davis et al, op cit n 36. 

43 The National Association for the Resettlement and Care of Offenders. 

44 Davis, op cit n 34, p 23. 

45 Davis et al, ‘Reparation in the Service of Diversion: The Subordination of a Good Idea’ (1988) 27 The 
Howard Journal 129. 

46 NAVSS has since been relaunched as Victim Support. 

47 Though given the role of the probation service, it is hardly surprising that these early schemes focused 
primarily on the offender. 

48 Later relaunched as Mediation UK. 
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offender (often with the hope of a reduced sentence in return), to attaining 
resolution of the conflict or even reconciliation.” 

Mediation may be introduced into the criminal justice process at various points. 
Some schemes operate primarily as agents of diversion at the pre-prosecution 
stage, for example the police may issue a formal caution but recommend 
mediation. Most pre-prosecution schemes are organised by Juvenile Liaison 
Bureaux as a means of diverting young offenders from court.°! Others may be 
court-based providing for mediation before court proceedings or on adjournment 
before sentence. In England and Wales it is possible for the prosecutor or the court 
to discontinue, but not defer, a case in its preliminary stages and recommend 
mediation.” In Scotland the Procurator Fiscal may defer cases for mediation 
provided that they are deemed to be of sufficient seriousness to merit prosecution. 
Yet another type of mediation is introduced after conviction but before sentence.*? 
Finally, mediation may take place post-sentence, for example in relation to 
Intermediate Treatment, as a condition of probation or community service, or 
(more rarely) during a prison sentence. The latter type of mediation scheme was 
developed at the youth custody centre in Rochester, Kent.** Under the so-called 
Victims and Offenders In Conciliation (VOIC) programme, young offenders 
serving sentences for burglary meet with victims of burglary in groups for one and 
half hour sessions over three weeks to discuss the impact of the crime. 

Sceptics continue to question whether mediation schemes can ever really operate 
properly ‘in the shadow of the court.’ Victim Support has warned of the additional 
burdens — in terms of time, energy and goodwill — which mediation may place on 
victims.” As a consequence, its development has been slow. By 1990 there were 
just fourteen mediation schemes in operation. In the consultation period preceding 
the 1991 Act, the Government was anxious to glean attitudes towards schemes 
which elicited direct reparation, whether by some personal service or an apology 
to the victim. They found that court-based reparation schemes, in particular, 
enjoyed ‘little support ... there was often confusion whether reparation was for 
the benefit of the victim or a means of rehabilitating the offender.’ Moreover, it 
was found that victims felt under pressure to cooperate, a consequence which the 
Government considered wholly undesirable. As a result, ‘the Government has 
concluded that reparation to victims should not be a requirement of orders made by 
the courts.’ This waning of support at the level of central government has 
dulled, but certainly not eradicated, enthusiasm for mediation at the local level. 


49 Davis et al, op cit n 36. A study by the Home Office over two years (1985—87) found that in six 
schemes dealing with juveniles cautioned by the police, 57 per cent of all agreements involved an 
explanation and apology with just over 25 per cent involving material reparation. Marshall, ‘Victim- 
Offender Mediation,’ 30 HORS Research Bulletin (London: HMSO, 1991) 9. 

50 As in Exeter, London, Corby and Northamptonshire. 

51 Davis et al, op cit n 36, p 3. 

52 Though under s 23 of the Prosecution of Offences Act 1985, the accused can demand that the 
prosecution be continued: Wright, op cit n 21, p 86. 

53 As in Home Office funded schemes set up in Leeds, Coventry and Wolverhampton or locally funded 
schemes in Rochdale, South Glamorgan, South Yorkshire and Southampton. Most court-based 
schemes deal with less serious adult offenders appearing in magistrates’ court; an exception is the 
Leeds scheme, set up explicitly to deal with high-tariff offenders. 

54 Launay, ‘Bringing Victims and Offenders Together: A Comparison of Two Models’ (1985) 24 The 
Howard Journal 200. 

55 Reeves, ‘The Victim and Reparation’ (1984) 31 Probation Journal 136. 

56 Home Office, op cit n 10, p 24. 

57 ibid. 
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Mediation is, as we have seen, modelled (even predicated) upon the bringing 
together of two individuals to express their views and seek resolution. But what 
should happen, for example, where the offender is a large corporation and the 
victim is the community? Who then should speak on their respective behalves? The 
problem of the absence of ‘authoritative consent’ to speak on behalf of a group has 
been recognised by Fiss in respect of civil dispute resolution: it is no less pressing 
in criminal cases.** The problem is particularly acute where the victim is a 
‘nebulous social entity,’ such as an ethnic or racial minority group subject 
perhaps to persistent criminal damage, abuse and assaults but who have no formal 
organisational structure and lack procedures for generating authoritative consent. 
Is it possible to envisage a model of reparative justice which might deal adequately 
with such a problem? Proponents of reparative justice might respond in two ways. 
First, it is not difficult to think of ways by which a representative might be elected 
to speak on behalf of the victim group. Nor must mediation necessarily take the 
form of bilateral negotiation; rather, it might well bring together the various 
parties in group discussion.” Second, even if there are problems of who should 
speak, at the very least the reparative model acknowledges the right of the parties 
to retain some say over resolution. In court neither party is allowed a voice other 
than in so far as their knowledge is deemed legally relevant to establishing the facts 
of the case. Any voice, it might be argued, is better than none. 

It was argued above that it is theoretically desirable that reparation entail both 
material and symbolic elements. Happily, it would appear that in practice the 
dichotomy between material and non-material reparation is rarely so complete as it 
may first appear. Sums paid in compensation seldom approach the actual value of 
the loss suffered and the significance of the payment may often be largely 
symbolic. In turn, mediation may lead to practical actions making good damage 
done, and thus its impact is also material.®' So far so good, but the question 
remains in what proportions respectively should the material and the symbolic (or 
perhaps better, the psychological) elements of reparation apply and who should 
determine the nature and weight of these ingredients. The danger remains that, 
without careful consideration of questions such as these, the ‘recipe’ for reparation 
remains elusive. 


D Is Reparation Compatible with Punishment? 


So far we have explored the case for reparative justice and how it might best be 
realised. But if its aims are to be pursued within the terrain of the criminal process, 
the question arises whether, or to what extent, reparation can plausibly fulfil the 
purposes of punishment.® To answer this we need to ask rather basic questions 
about the nature of punishment and the principles upon which it should be applied. 





58 Fiss, ‘Against Settlement’ (1984) 93 Yale L Rev 1078. 

59 ibid 1079. 

60 As in the VOIC programme discussed above. 

61 For example, young offenders who commit acts of vandalism may be called upon to make good the 
damage done or to do other practical work for the victim. 

62 An analogous point is made by Ashworth and von Hirsch respecting the problematic relationship 
between ‘recognition and recompense’ in Braithwaite’s promotion of restorative justice, ‘Desert and 
the Three Rs,’ 5(1) Current Issues in Criminal Justice 10. 

63 Though this begs the question whether a just response to crime must necessarily be punitive. A more 
radical critique of the prevailing paradigm might well challenge the assumption that offending 
behaviour must always be met by the infliction of further pain in order for justice to be done. 
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This is not the place to enquire into the philosophical foundations of the criminal 
law nor to explore at length theories of punishment. It is enough to recognise that 
certain basic elements of the prevailing paradigm must be fulfilled if reparation is 
to claim a place within it. These include: first, the imposition of ‘pain’ ;®* second, 
that the sanction is invoked in response to social wrongs (crimes); and, third, that it 
is applied against culpable offenders. Reparative justice must satisfy each of these 
elements if it is to escape the tag of ‘conceptual cuckoo’. Let us examine them in 
turn. 


(a) Punitive Quality 


Perhaps the most telling objection to reparative justice is that it has no intrinsic 
penal character and that to enforce civil liabilities through the criminal courts is 
not, of itself, to punish. Lacey argues that ‘there must be some idea of additional 
loss, inconvenience or stigma in order to preserve ... a genuine distinction 
between punishment and compensation.’® To the extent that a disposal is solely 
concerned with securing compensation, its punitive quality seems to be in doubt. 
In 1970, the Advisory Council on the Penal System supported compensation orders 
solely on the grounds that it was unreasonable to expect most crime victims to 
pursue claims for damages through the civil courts. The Dunpark Committee 
(1977), which examined the role of compensation within the Scottish system, 
likewise concluded that restitution could only be justified on the grounds of ‘doing 
something for victims.’® In the view of the Committee, compensation orders had 
no penal function, providing no more than a convenient means of settling civil suits 
within the criminal process. In 1974 the Court of Appeal described them as ‘a 
convenient and rapid means of avoiding the expense of resort to civil litigation.’® 
Certainly, the argument for pragmatism has some merits. It is unnecessarily 
burdensome on victims’ time and resources to expect them to pursue a separate 
claim via the civil courts. Neither does it make good administrative or economic 
sense to require a separate court to consider the case all over again. On grounds of 
efficiency, therefore, the victim is spared the effort of-a civil action to obtain 
redress. To accept this view would be to conclude that although the pursuit of 
reparation may be pragmatic, it is conceptually incoherent. 

It is questionable, however, whether a compensation order can properly be seen 
as no more than a civil instrument riding on the back of a criminal trial. Unlike the 
French device of the partie civile, compensation in English law is fully 
integrated into the criminal process and has the formal status of a penalty. 
Moreover, a shift in the attitude of the courts is discernible. A decision of the 
Court of Appeal in 1984 established that a criminal court may make a 
compensation order against an offender even where there was no right to sue in the 
civil courts.” The Lord Chief Justice stressed that although compensation orders 


64 Or what Lacey terms ‘unpleasant consequences,’ op cit n 16, p 7. 

65 ibid 35. 

66 Advisory Council on the Penal System, Reparation by the Offender (Widgery Report, 1970) para 50. 

67 Lord Dunpark, Reparation by the Offender to the Victim in Scotland (Edinburgh: HMSO, 1977) Cmnd 
6802. : 

68 Scarman J in Inwood (1974) 60 Cr App R 70, 73. 

69 Or the German Adhaesionsverfahren, though interestingly this device for attaching civil proceedings to 
the criminal process is rarely used; see Mueller-Dietz, ‘Compensation as a Criminal Penalty?’ in 
Kaiser, Kury and Albrecht (eds), Victims and Criminal Justice (Freiburg: Eigenverlag Max-Planck- 
Institut, 1991) 202. 

70 Chappell (1984) Cr App R 31. 
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were commonly used as an easy means of ensuring that a victim received 
compensation without the expense of resort to civil proceedings, it was not the case 
that ‘the criminal remedy is the mirror of an underlying civil remedy.’ The 
implication here was that compensation orders were an integral part of the criminal 
process, justifiable even where no civil liability existed.’! One might conclude 
that compensation orders do not have a ‘given’ meaning but can become more or 
less punitive according to the manner in which they are imposed. 

It is significant also that compensation orders extort money which, in the vast 
majority of cases, offenders would not otherwise have been required to pay. First, 
the action for recovery is brought about without financial cost to the victim. And, 
secondly, the state has the coercive mechanisms to ensure that repayment is 
actually made. In this sense, it may be said that the compensation order inflicts 
‘pain’ which is ‘additional’ to that which civil law would otherwise exact. These 
factors also help to ensure that compensation orders are perceived both by 
offenders and society as ‘real’ punishment. But the danger here is that to claim 
compensation orders operate as a punishment may lead us to the unhappy 
conclusion that for the offender the compensation order is undifferentiated from 
the fine and has little or no reparative quality. If the goal of restoring the recipient 
to a position akin to that which existed prior to the offence is obscured in the 
offender’s mind by the punitive bite of the penalty, then it is unlikely that its 
avowed reintegrative aspects will be effective. 

The objection that compensation lacks ‘penal value’ becomes even more difficult 
to maintain in light of the fact that, since 1973, it has been possible to impose 
compensation as the sole penalty.” Stigma attaches to conviction whatever the 
subsequent penalty and, where compensation is ordered alone, it too is 
accompanied by the shaming mechanism of the guilty verdict. We might do well to 
separate out notions of censure and sanction. It is possible to argue that the public 
drama of the trial, the naming of the defendant and, in particular, the formal 
attribution of guilt goes a long way toward fulfilling the requirements of censure. 
Once the demands of reproof have thus been met, is it not excessive to demand that 
penal sanctions also be endowed with censuring qualities?” 

In respect of mediation and reparation, the issue of punitive quality becomes 
more complex still. Purists might argue that the offender must enter into the 
process voluntarily and participate willingly in seeking an outcome. To the extent 
that participation is coerced, the reintegrative impact of mediation may be lost. But 
such a view is predicated upon reaching a resolution which is fully agreed upon by 
both parties. If the offender is a less than willing participant who agrees only 
reluctantly and under pressure, then it is more likely that he or she will fail to abide 
by the resolution reached. How, then, should enforcement be assured? Should 
mediation agencies have access to the full coercive powers of the court and, if they 
were to do so, would there not be a danger that the reparative potential would be 
undermined? Proponents of reparative justice might argue that discussion about 
enforcement is to miss the very point of mediation — that the outcome should be 
freely agreed and its terms willingly met. The experience of mediation in other 


71 See also Campbell, op cit n 32, for the development of this view. Cf. Att Gen’s Ref No. 10 of 1992 (Rv 
Cooper) [1993] Crim. L.R. 631. 

72 Powers of the Criminal Courts Act 1973, s 35(1). 

73 The answer may vary according to the broader social context in which the criminal justice process 
operates. On the relationship between censure and sanction, and the counterarguments for adding 
sanctions or ‘hard treatment’ to censure, see Narayan, ‘Appropriate Responses and Preventive 
Benefits: Justifying Censure and Hard Treatment in Legal Punishment’ (1993) 13 OJLS 166. See also 
von Hirsch, op cit n 6, ch 2. 
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areas (for example, the settlement of family disputes)” suggests that we would do 
well, however, to reflect further on what should happen if offenders fail to fulfil 
their part of the bargain. Should offenders be brought back to court, as would 
happen on breach of any other community disposal, and, if so, by whom and with 
what consequences? 


(b) Recognition of Social Wrong 


As we have seen, the original appeal to reparative justice was made through an 
evocation of a nostalgic vision of a bygone community in which disputes were 
settled by the parties to them.” Present mediation practice reflects this view and 
tends to treat crime as a personal issue between offender and victim. Not only does 
mediation take the private conflict as its sole object, but its organisational context 
sets it apart from the public symbolic processes of criminal justice. Most schemes 
promote mediation as an alternative to formal procedures, as a way of diverting the 
offender away from public prosecution. They host discussions between the 
immediate parties alone with only the mediator in attendance and shield their 
participants from media exposure. Whilst proponents might argue that all these 
measures are purposively designed to ensure that the parties retain a sense of 
ownership over ‘their’ dispute, such tactics tend also to overlook the wider 
interests at stake. They tend also to strip the process of its power to signify public 
disapprobation and to inflict shame upon the offender. To this extent, it is arguable 
that reparation, narrowly conceived, fails to recognise that it is not only the victim 
but also society that has been wronged by the disregard shown for its norms and 
the general threat posed to public dominion. Another objection is that to make 
reparation to identifiable victims the primary aim of criminal justice would be 
effectively to decriminalise the mass of ‘victimless’ offences. The model of 
mediating a dispute between two parties may operate with some plausibility in 
respect of interpersonal crimes of violence or theft, but offers little by way of 
resolution to crimes such as motoring violations, vandalism or public order 
offences. 

It is surely possible, however, to put forward a broader conception of reparative 
justice which recognises that the rights infringed by crime are not those of the 
victim alone but are held in common socially.” It is this social aspect which 
distinguishes crime from the private harms inflicted by torts. Thus, even where 
there is no identifiable victim, reparation to the wider community for actual harms 
or public ‘endangerment’ is owed. Is it possible also for reparative forms of justice 
to fulfil the public functions (both recognition of the social wrong and public 
shaming) demanded by infringement of the criminal law? Proponents might 
legitimately argue that it is misplaced to look upon compensation and mediation as 
the only means to reparation and that penalties such as community service orders 
are better placed to make reparation to the wider community. One might then ask 
how far, or indeed whether, the community feels itself to be ‘repaired’ by such 
activities. Until there is empirical research which offers evidence as to the 
psychological impact of ‘community service’ on the community it purports to 
serve, it is probably unwise to make assertions about its wider reparative quality. 


74 Roberts, ‘Mediation in Family Disputes,’ 46 MLR 537. 

75 Christie, op cit n 22. 

76 See Watson, Boucherat and Davis, ‘Reparation for Retributivists’ in Wright and Galaway (eds), 
Mediation and Criminal Justice (London: Sage, 1989) 19. See also Braithwaite and Pettit, op cit n 2. 
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Even to propose such research raises questions about the very entity of 
‘community’ and whether it actually refers to more than the geographical location 
in which mediation, reparation or community service orders take place. 

If reparative justice, as currently conceived, fails to respond adequately to the 
social wrong which has been perpetrated, is it possible to envisage modifications 
which would allow it better to fulfil the public purposes of punishment? One would 
be to open up the mediation process, either by allowing the public to observe the 
proceedings or by permitting the media to report on both process and outcome. 
This would meet the requirement that the offender’s offence be publicly known 
and censured. The danger in using the media as instruments of censure in this way 
is, however, that, as Dignan has pointed out, ‘the kind of shaming indulged in by 
much of the media is highly stigmatising and might well make the process of 
reintegration all the more difficult.’”” A stronger and perhaps more controllable 
version of public participation would be to elevate the mediator from the position 
of go-between in an essentially bilateral negotiation to that of a third party 
representing the public interest. If mediation is to respond adequately to the social 
wrong which has been done, then it must take due heed of the wider social 
purposes of the criminal trial. These include the reassertion of normative order, 
the reestablishment of the rights and obligations of citizens, the interpretation and 
development of doctrinal law and of policy, and even the elaboration and 
maintenance of legal ideology.’ One may debate how and to what ends these 
goals should be pursued, but a system which wholly failed to acknowledge their 
place would scarcely merit the label of criminal justice. 


(c) Response to Culpability 


A third charge laid against reparative justice is that it shifts the focus on to harm 
and, in so doing, risks ignoring the fundamental basis of criminal liability for 
serious offences — the offender’s mens rea. Ashworth has argued that a reparative 
approach: 
ignores one cardinal element in serious crimes — the offender’s mental attitude . . . Criminal liability 
and punishment should be determined primarily according to the wickedness or danger of the 


defendant’s conduct: that should depend on what he was trying to do or thought he was doing, not upon 
what actually happened in the particular case.” 


To make harm the focus of the debate thus ignores the current centrality of intent 
as the determinant of moral wrong. Attempts, conspiracy, conduct crimes (such as 
careless driving), precursor offences (such as possessing firearms or explosives), 
fraud and theft (which requires no more than the intention permanently to deprive) 
are all deemed to be criminal irrespective of any harm done. Some attempts, most 
notably attempted murder, are serious crimes involving high levels of culpability, 
though the physical harm caused may be negligible. Is there not a danger that a 
penal system predicated upon response to harm would miss much that we currently 
conceive of as crime? 


77 Dignan, ‘Reintegration through Reparation: A Way Forward for Restorative Justice?’ (unpublished 
paper delivered at the Fulbright Colloquium: Penal Theory and Penal Practice, University of Stirling, 
September 1992) 7. 

78 See the analogous arguments made in respect of settlement and the civil process in Fiss, op cit n 58, 
p 1085. 

79 Ashworth, ‘Punishment and Compensation: Victims, Offenders and the State’ (1985) 6 OJLS 97. 
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In answering this question, we should recall that the vast majority of petty (and 
not so petty) offences are crimes of strict liability. Here the requirement of moral 
responsibility has long been abandoned in recognition of the need to regulate and 
sanction a wide variety of socially harmful actions. An appraisal of the Canadian 
criminal statistics leads Fattah to the dramatic conclusion that ‘while the abstract 
concept of moral guilt does still have some proponents in the legal community, it 
has lost any practical significance and could easily be abandoned without dire 
consequences. ’*! A less radical response may be to argue that to pose culpability 
and harm as antinomies fails to recognise the intimate relationship which generally 
exists between them. Responding to harm necessarily entails close attention to its 
origins, although under a reparative schema the emphasis may shift away from 
attributing moral guilt to ascertaining causal responsibility.’ Moreover, if 
reparation is to respond appropriately and in a symbolically apt way, then it will 
need to differentiate between more or less responsible offenders. According to this 
view, whilst culpability would no longer be the primary determinant of 
punishment, the offender’s state of mind would nonetheless remain integral to the 
choice of disposal. 

It is also worth questioning whether a harm-orientated system would necessarily 
draw a penal map so very different from that which we currently employ. The 
answer depends rather on the scope of our notion of harm. It may be possible to 
fashion a broader understanding of harm based on the presumption that we have 
the right as citizens to go about our lives without fear of others intentionally or 
recklessly injuring us in any way. According to this view, to the extent that an 
offender threatens our presumption of security, he or she inflicts harm upon us and 
should be held liable for so doing. Thus attempts, conspiracies and even 
recklessness which threaten the social and legal order, and our place within it, can 
all be seen as potential harms. Critics might object that this is to stretch the notion 
of harm too far, but the evidence of criminological research clearly indicates that 
the impact of crime extends far beyond the person formally noted in police records 
as the victim. A generalised sense of insecurity is a major social cost of crime 
which constrains life choices and diminishes quality of life.84 To recognise these 
costs as harms would allow us to bring within the reparative model offences which 
are normally considered to be ‘victimless’. For example, the Second Islington 
Crime Survey revealed that fear of crime in the city arises largely in reaction to 
‘local incivilities’ such as graffiti, vandalised street lighting, boarded-up shop 
fronts, youths or drunks loitering on street corners and other signals of a hostile 
environment.’ The sense of insecurity thus engendered may lead those vulnerable 
to remain at home at night, to limit their movements outside the home to ‘safe’ 
areas and even to move to another ‘safer’ neighbourhood. Whilst we might readily 
concur that these are real and tangible harms, correlating the relationship between 
them and actual crimes is highly problematic. To relate diffuse harms such as these 
with the culpability of individual offenders is probably impossible and it is 


80 It has been estimated that over half the 7,000 offences in English criminal law require no proof of fault; 
see Ashworth, Principles of Criminal Law (Oxford: Oxford University Press, 1991) 142. 

81 Fattah, op cit n 3, p 774. 

82 A complicating factor is that the causal responsibility of the victim may also acquire a new importance: 
see Fattah, op cit n 23. 

83 See, for example, Morgan and Zedner, Child Victims: Crime, Impact and Criminal Justice (Oxford: 
Oxford University Press, 1992) 27ff. 

84 Maxfield, Fear of Crime in England and Wales (London: Home Office Research Study 78, 1984). 

85 Crawford et al, The Second Islington Crime Survey (Middlesex, 1990) 82. 
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questionable upon what grounds liability might then be imposed. The danger here 
is that, in responding to the cumulative impact of such ‘incivilities’, we overstate 
our collective claim to protection and condone intrusion into the lives of vandals, 
drunks and young delinquents out of all proportion to their, individually petty, 
offences. 

Finally, whilst culpability is the central component of criminality, we should not 
overlook the place of harm in determining the gravity of the offence. In many areas 
of crime, harm already determines which offence will be charged and what 
sentence will follow. An obvious example arises in the case of interpersonal 
violence. Without any change in the offender’s mens rea, the crime charged may 
vary between simple assault and manslaughter, depending on the degree of harm 
caused. Harm here (and in many other areas of crime) is a determinant both of 
liability and of the seriousness of the crime. But as von Hirsch and Jareborg have 
pointed out: ‘virtually no legal doctrines have been developed on how the gravity 
of harms can be compared.’®’ By explicitly recognising that harm has a place 
alongside culpability in determining both liability and offence seriousness, 
something already tacitly recognised by criminal law and penal practice, a 
reparative approach might offer the possibility of developing a more coherent basis 
for our penal system. 

The case for full and proper recognition of harm as a basis for liability can be 
made most strongly in respect of modern environmental and corporate crimes 
which have the potential to cause very grave and widespread harms.*® Under the 
present system, as Fattah has argued: 

grave negligence causing a serious nuclear disaster and claiming hundreds of thousand lives or 


irreparable harm to the environment leads to much more lenient response than the wilful killing of a 
single individual because in the first instance there was no deliberate intent to cause harm.® 


The orientation toward culpability limits both the scope of the criminal law and its 
ability to respond adequately to the proliferating array of crimes in which 
culpability is often low but where the consequences for the community are liable to 
be very high. i 


E Can Reparation Comply with the Principles of Punishment? 


So far we have examined the capacity of reparative justice to mirror or incorporate 
the chief elements of punishment. If reparative justice is to claim a full place within 
the penal system, then it must also accord with the principles which delimit the 
intrusive powers of the state. Can reparation satisfy the requirements for fairness, 
consistency and proportionality which currently underpin and frame our penal 
system? Once again, let us look at each element in turn. 


86 If no harm ensues the crime would be simple assault attracting a maximum of six months imprisonment 
(Criminal Justice Act 1988, s 39); if injury follows then the maximum rises to five years imprisonment 
for assault occasioning actual bodily harm (Offences Against the Person Act 1861, s 47); and finally, 
if the victim dies, then the offender might be guilty of constructive manslaughter and liable to a 
maximum of life imprisonment. 

87 von Hirsch and Jareborg, op cit n 16. See also Feinberg, Harm to Others (Oxford: Oxford University 
Press, 1984). 

88 The examples of Bhopal, Chernobyl, Exxon Valdez, Piper Alpha and Zeebrugge immediately spring 
to mind. 

89 Fattah, op cit n 3, p 782. 
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(a) Fairness 


A primary criticism faced by the reparative approach is that it would create a 
system of penalties which would have little regard to the means of the offender and 
so impinge differently on rich and poor. At worst it might allow the very rich to 
‘buy’ their way out of punishment by paying off their victim for harms suffered. 
Such payments might even become part of the calculus carried out by the rational 
offender as an ‘acceptable cost’ readily offset by the benefits of the crime. 
Particular problems arise in respect of reparative conduct by the offender put 
forward in mitigation at trial, the difficulty being that an offender with the means 
to make good may receive a more lenient sentence than an impoverished one. In 
the case of Crosby and Hayes (1974) the two offenders sought to make amends, 
one had the means to pay compensation and the other had not. On appeal, it was 
held that it was wrong in principle to give differential sentences on grounds of 
financial means. As Ashworth has argued, to allow mitigation in such cases could 
become a source of discrimination contravening the principle of equality before the 
law and allowing rich offenders to be treated more leniently than poor ones.?! 
The point was reiterated in Copley (1979) in which Lord Lane insisted that it 
should not be open to offenders to buy their way out of prison or to secure shorter 
sentences by offering money in the way of compensation.” On the same logic, 
neither should impoverished offenders suffer longer sentences because of their 
inability to compensate. 

In practice, in the interests of fairness to the offender, the amount payable in 
compensation is often scaled down below that which is proportional to the harm 
done. Critics of reparation would argue that it is right that fairness to the offender 
should take priority over that to the victim. But a pure restitutionist approach might 
insist that the harm be ‘made good’ at whatever cost is necessary. Can it be right 
that an offender with meagre resources suffers, in real terms, a greater punishment 
than the wealthy offender for whom the payment is no burden at all? Is it desirable 
that an impoverished offender might work for years to pay off a compensation 
order (perhaps to a victim whose own wealth makes the sum received negligible)? 
All these factors clearly do considerable damage to the idea of fairness in criminal 
law. Yet one might argue that this conception of justice is predicated on being fair 
to the offender and that an alternative version might equally well be predicated on 
the rights or interests of the victim and be prepared to sacrifice fairness to the 
offender to this end. 


(b) Consistency 


The attempt made by desert theory to develop a coherent, structured approach to 
sentencing has been applauded as a move toward certainty and consistency. 
For the same reason Ashworth has objected to reparative justice on the grounds 
that it would allow the victim to influence sentencing, as happens in the United 
States through the use of victim-impact and victim-opinion statements. In so doing, 
it would be damaging to the pursuit of consistency.” If victims are given the 


90 Crosby and Hayes (1974) 60 Cr App R 234. 

91 Ashworth, op cit n 5, pp 179—180. 

92 Copley (1979) 1 Cr App R (S) 55. This point has been reaffirmed in Att Gen’s Ref No. 10 of 1992 (Rv 
Cooper) {1993] Crim. L.R. 631 and Att Gen’s Ref No. 5 of 1993 (R v Hartland) [1993] Crim. L.R. 
794. 


93 Asworth, op cit n 1, p 350. 
94 Ashworth, ‘Victim Impact Statements and Sentencing’ (1993) CLR 498—509. 
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right to influence the penalty, a twofold danger arises. Both the form of the penalty 
(be it reparative or retributive) and its size (be it monetary value or duration) may 
vary according to the temperament of the victim. But are such criticisms 
well-grounded? 

First, there is a danger of presuming that the objective calculus posited by desert 
theory is in practice feasible or realistic. Individual sentences will always depend 
in part on subjective assessments regarding the gravity of the offence made by the 
sentencer. Thus, while just deserts may promise consistency, it cannot guarantee 
it.5 Second, Ashworth’s objection makes certain assumptions about the 
reparative justice model which are questionable. It is not necessarily the case that 
reorientating the system around ‘making good’ must inevitably entail allowing the 
victim to usurp the role of the state in determining the appropriate sentence. 
Reparation is owed not just to the victim but to all those whose interests are 
threatened, and the author would agree that it is not appropriate for the victim to 
determine the nature or extent of reparation.” The harm suffered is a social one 
and it is for society to determine what is necessary to effect reparation. Just as the 
state now makes judgments about the seriousness of the offence and the severity of 
punishment deserved or, indeed, about the harm done and the quantum of 
compensation owed, so within a reparative model the state could retain the right to 
determine the penalty. One might even envisage a system which imports a 
standardised scale for determining the seriousness of harm analogous to that 
suggested by von Hirsch and Jareborg in their development of a ‘living standard 
analysis’ for gauging criminal harm.” Whereas their model is backward-looking 
and concerned solely with ‘how much harm a standard act of burglary did,’ a 
reparative schema would need to furnish criteria for assessing what would be 
necessary to ‘make good’ the harms done. Within this schema, victim-impact 
statements might furnish necessary information about the harm inflicted and the 
consequent needs of the victim upon which impartial judgments might be made 
about the reparation required. By developing a framework for making such 
judgments systematically, the risk that offenders would find themselves at the 
whim of vindictive or overly forgiving victims is surely overcome. 


(c) Proportionality 


The final and most important claim of desert theory is that it secures 
proportionality between offence and punishment.” If reparative penalties are to 
be made proportional to the harm done, by what standard is compensation to be 
made? Should the car thief who has stolen a Mercedes pay ten times that demanded 
of the thief who has taken only a Mini though the intention in each case is to steal? 
Or should one base the calculation on the basis of the harm actually suffered by the 
victim? Or, as has been suggested above, should it reflect what is necessary to 
‘make good’? It may be that the owner of the Mercedes is a wealthy woman who 





95 Above all in a criminal justice system which places such a high value on the independence and the 
exercise of discretion by sentencers. The mechanistic formulae of the Minnesota Guidelines would 
simply not be acceptable in England, as the judicial response to the attempts to impose proportionality 
under the Criminal Justice Act 1991 bears witness. 

96 Ashworth, op cit n 2. 

97 von Hirsch and Jareborg, op cit n 16. 

98 op cit n 16, p 16. 

99 Though see criticisms of this claim above. 
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has a fleet of cars and the loss of one is immaterial, whereas the owner of the Mini 
relies on her car as the sole means of mobility. Desert theory requires that the car 
thief should bear responsibility only for his own conduct, but reparative justice 
would insist that responsibility extends to the harm caused by his conduct. In 
deciding to ‘throw the dice,’ the offender must bear responsibility for the way it 
falls.!° A particular difficulty arises in respect of mitigation or incapacity. The 
offender who is drunk, drugged or insane may bear less culpability but his victim 
suffers no less harm as a consequence of his actions. Why should the victim of an 
intoxicated offender receive less compensation than the victim of a fully competent 
offender inflicting the same level of harm? 

The difficulties which arise in relating monetary payments to loss or damage to 
property become infinitely greater in respect of loss of life or limb, or 
psychological harm. Critics question the feasibility of assessing harm done without 
recourse to extensive medical and/or psychiatric evidence, victim impact 
statements and the like. More tellingly still, they argue that there can be no rational 
relationship between monetary payments and these forms of loss. Yet tort law 
relies every day on making just such calculations. Similarly, desert theory relies on 
making tenuous estimations of proportionality between offence and sentence 
length. Deciding how many years imprisonment are merited by a rape or a robbery 
is no more or less contrived than fixing on some value (monetary or other) in 
relation to harm. And even if the calculation is based on a series of inadequate 
equivalences, at the very least reparation provides for some tangible or symbolic 
compensation to the victim, whereas punishment alone provides none at all. 


Conclusion: Can Reparation and Punishment be Reconciled? 


In reality, reparation in its pure form has nowhere replaced the paradigm of 
punishment. In Britain, demands for the replacement of punishment by reparative 
justice have been muted. Instead, provision for compensation only to identifiable 
victims is incorporated into the existing stigmatising and retributive array of 
penalties. Incapacitation, for example, is generally regarded as appropriate for the 
most serious of crimes such as murder, rape and assault. Yet an offender 
imprisoned is effectively deprived of their ability to repay in the very cases where 
the harm caused (and therefore the claim to compensation) is greatest. Whilst it is 
often possible for compensation to run in tandem with other penalties, problems 
arise where the two are in conflict: custody may be inimical to compensation. For 
example, in Huish, Croom-Johnson LJ stated that ‘very often a compensation 
order is made and a very light sentence of imprisonment is imposed, because the 
court recognises that if the defendant is to have an opportunity of paying the 
compensation he must be enabled to earn the money with which to do so.’!%! In 
general, however, unless an offender clearly has the means to pay! or has good 
prospects of employment on release from prison, it would be inappropriate to 
impose a compensation order alongside custody. The concern is that the burden of 


100 Honoré, ‘Responsibility and Luck’ (1988) 104 LQR 530; O’Malley, ‘Punishment and Moral Luck’ 
(1993) Irish CLR 40. 

101 Huish (1985) 7 Cr App R (S) 272. 

102 See Dorton (1987) 9 Cr App R (S) 514, in which the Court of Appeal commented that where a court is 
satisfied that the offender has, or will have, funds available then a compensation order in addition to a 
custodial sentence was appropriate. 
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paying compensation on release from a custodial sentence is liable to be 
‘counterproductive and force him back into crime to find the money.”!% 

Difficulties also ensue where retributive and reparative sentences are in 
competition with one another. For example; fines and compensation orders both 
make financial demands on the offender’s, often limited, resources: which, then, 
should take priority? Since 1982, English law has given priority to the imposition 
of a compensation order over a fine.! The effect is for courts to reduce the sum 
payable as a fine or to refrain from fining altogether in order to allow the 
compensation order to be paid. In this respect, it might be said that the 
compensation order does indeed allow the offender to ‘buy his way out of the 
penalties for crime.’' More recently, the Court of Appeal has conceded that 
other penalties may be reduced to enable a compensation order to be paid. Most 
acute of all are the problems faced when different rationales point to differential 
levels of punishment: the harm caused in the instant case may be slight but the 
malice of the offender great. Which penalty should then prevail? 

So far attention has been focused on areas of conflict and difficulty. Let us close 
by considering some points at which reparation and retributive punishment 
coincide. First, both retribution and reparation are predicated upon notions of 
individual autonomy. Unlike rehabilitative or ‘treatment’ orientated models of 
justice, both reparation and retribution presume that offenders are rational 
individuals able to make free moral choices for which they may be held liable. The 
offender may thus be legitimately called to account, whether by making good or 
suffering a proportionate punishment. However, both approaches are open to the 
objection that they ignore the structural imperatives of deprivation and 
disadvantage under which many offenders act. Both assume that all offenders are 
rational, free-willed individuals despite the disproportionate incidence of mental 
illness and disorder, social inadequacy and poor education among our offending 
population. 

Secondly, it might be argued that both reparation and retribution derive their 
‘authority’ from the offence itself and impose penalties according to the 
seriousness of the particular crime. Unlike the utilitarian aims of general 
deterrence or rehabilitation which import wider notions of societal good, both 
retribution and reparation exclude (or nearly exclude) consideration of factors 
beyond the particular offence. The offender’s personal history, the social or 
economic causes of crime or the need to prevent future offending (all of which 
extend the limits of intrusion by the state under deterrent or rehabilitative theories) 
are here deemed irrelevant. As such, both retributive and reparative justice, it is 
said, impose strict constraints on the intrusion of the state into the lives of 
offenders. This apparent congruity is not, however, as close as it first seems. The 
seriousness of the offence is set according to two different sets of criteria. 
Retribution demands punishment proportional primarily to the intent of the 
offender, whereas reparative justice derives its ‘proportionality’ from the harm 
inflicted on the victim. Whilst intent is generally focused on outcomes, and intent 
and harm may thus coincide, the two may point to very different levels of gravity. 
If reparation and retribution were to be wholly reconciled, then it would be 
necessary to devise a measure which integrated intent and harm in setting offence 
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seriousness. A greater difficulty still is that, if reparative justice is to be more than 
a criminal analogue to civil damages, then it should go beyond the offence itself to 
enquire about its wider social costs and the means to making them good. !% 

Finally, reparation and retribution have been described by Davis as each a 
‘species of distributive justice, the root metaphor in each case is that of justice as 
balance, the object being to restore the distribution of rights which existed prior to 
the offence.’!°? Whilst one seeks to restore equilibrium by depriving the offender 
of his rights, the other pursues the same goal by recompensing those whose rights 
were injured by the crime. This redistribution of rights is analogous to Ashworth’s 
notion of criminal justice as a ‘form of social accounting.’!* In respect of 
mitigation, for example, laudable social acts by the offender are balanced against 
crimes to arrive at the appropriate penalty. Ashworth suggests that this calculus is 
based upon rehabilitative reasoning which sees the offender’s subsequent conduct 
as evidence of his reform. Another possible view is that mitigation is justified here 
on the grounds that some restoration of the legal order has been made. 

These ‘distributive’ or ‘accounting’ metaphors go some way to describing the 
common ethos of retributive and reparative justice. But they rely on a very narrow 
conception of reparative justice as solely restitutive in intent, seeking only to 
return to the preceding legal order.!°? Moreover, the legitimacy of a justification 
based on ‘restoring the balance of rights’ is open to question on a number of 
counts. First, to use the criminal justice system solely as a means of restoring the 
balance of rights which existed prior to the offence is to condone the reinforcement 
of pre-existing social inequality. Secondly, many of those activities defined as 
criminal and those groups identified as offenders reflect the interests and values of 
a socially dominant group. If reparation, with retribution, seeks to restore the 
values which criminalisation underpins, it is likely not merely to recreate but to 
accentuate social inequality.!!° Thirdly, as Davis has also argued, to demand that 
offenders bear the full burden of restoring the distribution of rights is to expect too 
much from that ‘unrepresentative and generally impecunious group of citizens who 
come to the attention of the criminal courts,’ both practically and as a matter of 
principle.!!! A powerful objection to the increased use of compensation orders, 
for example, is that they ignore the fact that very many offenders are in straitened 
financial circumstances. To impose further financial burdens upon impoverished 
offenders may simply be counterproductive. 

In the light of these conceptual links, the concurrent re-emergence of retributive 
and reparative thinking is perhaps less surprising than it first appears. Ironically, 
however, the very points at which reparative and retributive justice coincide 
appear on closer inspection to be the points of greatest weakness within the 


106 The danger here is that this process of making good will necessarily entail wider social intervention of 
the sort that was so troublesome in respect of traditional crime prevention. Though we should 
remember that it is also arguable that retribution should properly take into account structural factors 
which limit the free will or culpability of the offender. 

107 Davis, op cit n 34, p 11. 

108 Ashworth, op cit n 5, p 133. 

109 They may also be inadequate as the foundation for desert theory. Significantly, von Hirsch has also 
now disavowed his earlier subscription to the idea that sanctions can be justified on the basis of 
restoring a balance, on the grounds that this does not provide a sufficient reason to invoke the coercive 
powers of the state, nor does it provide an adequate basis for determining ‘how much’ punishment is 
owing under a retributivist schema: von Hirsch, ‘Proportionality in the Philosophy of Punishment’ 
(1990) 1 Criminal Law Forum 265. 

110 Hudson, op cit n 8. Though victim surveys have gone a long way toward illustrating that the least 
powerful in society are most likely to suffer as victims of crime. 

111 Davis, op cit n 34, p 12. 
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reparative justice model. Its frailty is greatest in respect of its ‘redistributive’ 
purposes which, while theoretically attractive, are predicated on a fictitious just 
society in which the only imbalance of rights is caused by crimes themselves. A 
truly reparative model might better recognise that much crime is not simply a cause 
but also the consequence of social injustice and that the victim, the community and 
the offender are probably in need of repair if criminal justice is to contribute 
toward a more reintegrated society. 

We began with the questions ‘can and should’ the penal system embrace both 
punitive and reparative goals: let us return to them by way of conclusion. From our 
discussion it would seem that whilst ‘making good’ entails certain difficulties 
within a criminal justice system, reparation is quite capable of fulfilling the basic 
demands of punishment and, thus far, is reconcilable with retribution.!!? The 
danger, however, is that the attempt to accommodate reparative justice to the 
rationale of punishment so perverts its underlying rationale as to strip it of much of 
its original appeal, not least its commitment to repairing ruptured social bonds. We 
are accustomed to seeing criminal justice as the repressive arm of the state, but 
might it not better be conceived as one end of a continuum of practices by which 
social order is maintained? Punishment has a very limited ability to control crime 
and, to the extent that it is disintegrative, it inflicts further damage on society. 
Given that the high profile ‘law and order policies’ of the past decade have done 
little to stem spiralling crime figures, perhaps it is time to explore the integrative 
potential of reparative justice on its own terms. 


112 A conclusion also reached by differing routes by Campbell, op cit n 32, and Watson et al, op cit n 4. 
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LEGISLATION 


The Education Act 1993 and Local Administration of 
Education. 


Neville Harris* 


Introduction 


The Education Act 1993, the longest education measure ever to reach the statute 
book in the UK,' makes important, wide-ranging and controversial changes to 
the education system in England and Wales. The Act aims ‘to set in place a new 
framework for primary and secondary schools that will endure well into the next 
century.’ Most of the changes were first proposed in the White Paper, Choice 
and Diversity,’ in July 1992, but the Government had a number of after-thoughts 
— so many, that, in all, 55 clauses were added to the Bill via Government 
amendments as it progressed through Parliament. The changes made by the Act 
must be seen in the light of the legislation underpinning and effecting education 
reforms between 1980—92, which has subjected the education system to 
increasing regulation, centralisation and consumerism.* The reforms have 
changed fundamentally the power structure in the education system by giving 
parents more say, schools more autonomy and central government more control. 
As a direct or indirect consequence of the reforms, local education authorities 
(LEAs) are being placed in an increasingly marginalised position in the education 
system. 

Of all the new provisions to be introduced as the Act is implemented, it is those 
affecting local administration of education in particular that are set to have the 
most profound impact on the schools system and on central-local relations with 
regard to education. This article focuses primarily on these key changes.° 
Nevertheless, a review of some of the other reforms is also necessary to appreciate 
the importance of the legislation as a whole. 


*Senior Lecturer in Law, University of Liverpool. 


1 The Act has 308 sections and 21 Schedules, beating the previous record held by the Education Reform 
Act 1988 (a mere 238 sections and 13 Schedules). Over 1,000 amendments to the Bill were tabled 
during its passage through Parliament. 

2 per Mr John Patten, Secretary of State for Education, HC Deb vol 213, col 627 (9 November 1992). 
Having stressed that the Bill was a ‘landmark Bill’ (ibid), Mr Patten was criticised by the Opposition 
for not serving on a Standing Committee. 

3 Cm 2021. 

4 See Harris, Law and Education: Regulation, Consumerism and the Education System (London: Sweet 
& Maxwell, 1993) pp xix— xxiv, 1—24. 

5 Note also the recent proposals of the National Commission on Education to place local responsibility 
for educational provision with local Education and Training Boards: Learning to Succeed (London: 
Heinemann, 1993) pp 350—360. 

6 The Act is considered at far greater length in various sections of Harris, op cit n 4. See also Harris, 
The Education Act 1993: Text and Commentary, Current Law Statutes Reprint (London: Sweet & 
Maxwell, 1993). 
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In addition to a set of important changes which are designed to extend the grant- 
maintained (GM) schools sector and provide for the transfer of certain key 
functions from LEAs to Government-appointed funding authorities, the Act also 
makes a considerable number of key changes in the areas of special educational 
needs, the curriculum, discipline, quality assurance, rationalisation of provision 
and alternative arrangements for the education of excluded pupils. It also makes 
changes to education appeal committees and extends the jurisdiction of the Local 
Government Ombudsmen. 

The Act strengthens the rights of parents of pupils with special educational 
needs, partly by introducing a new independent appeals system and extended 
grounds of appeal,” but also by tightening up on the procedures for assessment 
and issuing of statements of special educational needs — including making 
provision for time limits for completion of the various stages in the procedures and 
a Code of Practice on special educational needs.® In the area of discipline, the Act 
removes the power to exclude pupils indefinitely from school (described by the 
minister as a power to put pupils into ‘educational limbo”) and, in the light of 
concern about schools’ increasing propensity to use the power of exclusion,!° 
provides financial disincentives to exclusion!! and limits the number of days a 
pupil can be subjected to fixed term exclusion in any term. Another of the 
changes to the law on school discipline is a new requirement that, in schools which 
are still permitted to inflict corporal punishment (viz independent schools, but only 
in respect of pupils whose education is not wholly or partly state funded’), such 
punishment ‘cannot be justified if [it] was inhuman or degrading.’* This 
represents, therefore, an incorporation of a specific part of the European 
Convention on Human Rights (part of Article 3) into domestic law, albeit in a 
limited context.'5 Truancy has been another area of concern, and the Act tightens 
up on the enforcement of school attendance!® and puts LEAs under a duty 
(previously there was only a power) to ensure that alternative provision is made 
available for pupils who have been excluded from or who are otherwise unable to 
attend school.!” There is also a power to direct a school to admit a pupil who has 
been excluded from another school or who has been refused admission to a 
school. 





7 Parents’ new appeal rights relate to a refusal to reassess a pupil, a decision by the LEA to cease to 
maintain a statement of special educational needs in respect of their child and the school named in the 
statement. Appeal will lie to a new Special Educational Needs Tribunal. 

8 1993 Act, Pt III, and Scheds 9 and 10. LEAs, governing bodies and, generally, SENTS, will have to 

take regard to the code. 

HL Deb vol 547, col 173 (21 June 1993), per Baroness Blatch. 

Permanent exclusions increased from 2,910 in 1990—91 to 3,833 in 1991—92, and a survey for the 

BBC Panorama programme (15 March 1993) found an increase of 60 per cent in exclusions over a two 

year period: see Harris, supra n 4, at 215—216. 

11 1993 Act, s 262. These disincentives had been recommended by OFSTED, Exclusions — A Response 

to the DFE Discussion Paper (London: OFSTED, 1993). 

12 1993 Act, s 261. 

13 See the appendix to Harris, ‘Discipline in Schools: The Elton Report’ (1991) JSWFL 110, at 127. 

14 1993 Act, s 293(2), adding new subs (1A) to s 47 of the Education (No 2) Act 1986. 

15 The relevant case law on the application of Article 3 includes the recent decision in Costello-Roberts v 

UK (1993) The Times, 26 March. See further Harris, op cit n 4, at 213—217. 

16 1993 Act, Pt IV. 

17 1993 Act, s 298(1). 

18 1993 Act, s 13. 
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In the area of quality assurance, the 1993 Act builds on the Education (Schools) 
Act 1992, which made provision for the partial privatisation of the school 
inspection system.!® The Act does so by introducing new powers to deal with 
‘failing’ schools (schools which inspectors find to be failing to provide an 
‘acceptable’ standard of education for pupils).7° Such schools may be removed 
from the control of their governing body and-put under the control of a DFE- 
appointed Education Association of approximately five persons (usually with a 
full-time chairman). 

Illustrating the centralising thrust of the Act (which is particularly evident in the 
provisions on funding authorities: discussed below), and in furtherance of the 
Government’s policy of reducing surplus capacity from schools,”! the Secretary 
of State is given a new power to direct LEAs and others to publish proposals for 
rationalisation of schools where provision in an area is considered ‘excessive.’ 
In relation to the curriculum, over which central power has increased considerably 
with the introduction of the National Curriculum under the Education Reform Act 
(ERA) 1988,” the Act introduces a new School Curriculum and Assessment 
Authority in place of the National Curriculum Council and School Examinations 
and Assessment Council.74 The Act also requires changes to the composition of 
standing advisory councils on religious education (RE)* and local Schedule 5 
conferences on RE,” and requires all RE syllabuses not revised since the ERA 
1988 came into force to be reconsidered.”’ It also introduces a definition of ‘sex 
education’ (stating that it includes education about HIV/AIDS and other sexually- 
transmitted diseases) and makes sex education part of the ‘basic curriculum’ which 
a school must provide, while at the same time empowering parents to withdraw 
their children from it (save in respect of the biological aspects of human 
reproduction covered as part of the National Curriculum).”* This parental right to 
opt their child out of sex education seems incongruous with the Government’s 
support for HIV/AIDS awareness and its persistent castigation of teenage mothers, 
but is claimed to be consistent with the Government’s commitment to the extension 
of parental choice. Indeed, the 1993 Act places a duty on the Secretary of State to 


19 See Harris, ‘Quality Control and Accountability to the Consumer — An Evaluation of the Education 
(Schools) Act 1992’ (1992) Education & the Law 109. 

20 1993 Act, Pt V. 

21 Various initiatives were taken in the 1980s to reduce surplus capacity in schools, resulting in 1.25 
million places being eliminated through rationalisation by 1987: see Maclure, Education Re-formed 
(London: Hodder & Stoughton, 3rd ed, 1992) p 34. However, the Government estimated that there 
were 1.5 million excess school places in schools in England and Wales in 1992: Department for 
Education/Welsh Office, Choice and Diversity — A New Framework for Schools (London: HMSO, 
1992) Cm 2021, para 4.2. 

22 1993 Act, s 232; see n 90 infra. ‘ 

23 See eg Bash and Coulby (eds), The Education Reform Act: Competition and Control (London: Cassell, 
1989); Graham and Tytler, A Lesson for Us All — The Making of the National Curriculum (London: 
Routledge, 1993). 

24 1993 Act, ss 244—248, Sched 14. Members of the SCAA are, like those of the NCC and SEAC 
before them, appointed by the Secretary of State. 

25 See 1993 Act, ss 16 and 255. These councils decide, inter alia, whether the requirement in the 
Education Reform Act 1988, that a county school should in the majority of cases provide broadly 
Christian collective worship, should be modified or lifted in respect of all pupils or classes or year 
groups, etc (see ERA 1988, s 12). 

26 See 1993 Act, ss 15 and 254. 

27 1993 Act, s 256. Syllabuses which were revised after the 1988 Act came into force must be revised 
within five years of the commencement of s 256. 

28 1993 Act, s 241. 
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exercise his powers of regulation of educational provision with ‘a view, amongst 
other things, to ... increasing opportunities for choice.’ 

Admission and exclusion appeal committees in grant-maintained schools are 
brought within the jurisdiction of the Local Ombudsman,” and admissions appeal 
committees in respect of all LEA-maintained schools are now to have a lay 
member, a change designed to strengthen their independence, the lack of which 
has long been a criticism.*! The extent of governing bodies’ ever-widening range 
of responsibilities, especially since the introduction of local management of 
schools (LMS) under the Education Reform Act 1988, coupled with the risk of 
personal liability for individual governors (despite the protection for financial acts 
in ‘good faith’ provided by the 1988 Act*?), have justified the conferment of 
corporate status on governing bodies under the 1993 Act. 

All of these changes made by the Act are important. But perhaps the most 
fundamental of all are those relating to local administration by LEAs. The Act, 
according to the Minister, ‘marks . . . the end of the long-standing local education 
authority monopoly of state school provision.’** The remainder of the article 
concentrates on this key aspect of the legislation. 


Changes to the Local Administration of Education 


The Education Act 1944 established an education system based on ‘a national 
service, locally administered.’ The Secretary of State had a duty to ‘promote’ the 
education of the people of England and Wales and secure the execution by LEAs of 
the national education policy.’ LEAs? were given a duty to contribute towards 
the spiritual, moral, mental and physical development of the community by 
ensuring the availability of efficient education at all (post-nursery school) stages of 
a child’s development,*” and were required to ensure the provision of ‘sufficient’ 
schools for delivering primary and secondary education.’ 

The ‘partnership’ between central and local government for the provision of 
education in England and Wales established by the Education Act 1944 survived 
even the intense battles over secondary school comprehensivisation in the 1960s 


29 1993 Act, s 2(2). 

30 1993 Act, s 269, amending the Local Government Act 1974. 

31 See Council on Tribunals, Annual Report, 1987— 88 (1988) para 2.34. 

32 Education Reform Act 1988, s 36(6). 

33 See 1993 Act, ss 238 and 239. Note that governing bodies of GM schools and GM special schools are 
also bodies corporate: 1993 Act, ss 34, 183(3) and 186(3). 

34 per E. Forth MP (Under-Secretary of State), HC Deb vol 220, cols 395—396 (3 March 1993), 

35 1944 Act, s 1. See now 1993 Act, ss 1 and 2. 

36 LEAs are defined in s 6 of the 1944 Act, as subsequently amended, as the county councils, district 
councils (in metropolitan areas) and (following the abolition of the ILEA in 1990) the inner and outer 
London boroughs. There are 109 LEAs in England and Wales. 

37 Education Act 1944, s 7 (which is still in force). LEAs were, and still are, empowered to provide 
nursery schools: 1944 Act, s 9(4) and Education Act 1980, s 24. 

38 1944 Act, s 8(1). A duty to ensure the provision of further education was put on a firmer footing by 
s 120 of the Education Reform Act 1988 (substituting s 41 of the Education Act 1944), but was 
subsequently reduced in scope by the Further and Higher Education Act 1992 which has transferred 
much of this responsibility to the further education funding councils. The ‘sufficient’ schools duty is 
discussed in Harris, ‘Education By Right? Breach of the Duty to Provide “Sufficient” Schools’ (1990) 
53 MLR 525. 
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and 1970s, although central-local relations were never to regain their former 
harmony. Indeed, Ganz sees the struggle over comprehensive schools as a classic 
illustration of the wider breakdown of central-local relations.” Nevertheless, 
when the Education Select Committee recommended,“ little more than ten years 
ago, that the Secretary of State’s default powers over LEAs*! should be extended 
(one of which having been shown by the Tameside case to be more limited than had 
been thought to be the case“), the Secretary of State (Mr M. Carlisle MP) 
opposed more central power, arguing that it would be contrary to the notion of 
partnership established by the 1944 Act.*? (This approach may be contrasted with 
the greater centralised control over local government which was being instigated 
by the Conservative government in the early 1980s.) Indeed, when the initial 
reforms designed in part to reduce the control of LEAs over schools were 
introduced, they were relatively modest in scope, as for example in the changes in 
school government made initially by the Education Act 1980, under which LEA 
domination of school governing bodies was undermined by changes in their 
required composition.“ Nevertheless, after the White Paper Better Schools* had 
in 1985 launched an assault on the falling standards of provision in schools and put 
much of the blame on local government, LEAs had control of the secular 
curriculum wrested away from them by the Education (No 2) Act 1986.” 
Furthermore, parental and community representation on governing bodies was 
increased. 

The process of reducing the role of LEAs began in earnest with the Education 
Reform Act 1988, with its provision for self-governing grant-maintained (GM) 
status for schools, under direct DES (now DFE) funding,**® where parents wanted 
it, and financial delegation to schools remaining under the LEA.” The process 
was continued under the Further and Higher Education Act 1992, with the 
establishment of Government-appointed further education funding councils and the 
removal of FE colleges and sixth form colleges from the LEA sector.5 The 1993 
Act has now advanced the process considerably. 


39 Ganz, Quasi-Legislation: Recent Developments in Secondary Legislation (London: Sweet & Maxwell, 
1987) 76-77. 

40 Second Report of the House of Commons Education Committee, Session 1981—82, The Secondaiy 
School Curriculum and Examinations, HC 116-I, paras 9.16—9.17. 

41 These comprise powers to issue directions to an LEA (or governors) on the grounds of their 
unreasonableness (s 68) or default (s 99). See further Harris, Law and Education, supra n 4, at 
31—37. 

42 Secretary of State for Education and Science v Tameside MBC [1977] AC 1014, which concerned 
s 68.. 

43 Initial Observations on the Second Report from the Education, Science and the Arts Committee Session 
1981—82, Cmnd 8551. 

44 See eg Loughlin, ‘Municipal Socialism in a Unitary State’ in McAuslan and McEldowney (eds), Law, 
Legitimacy and the Constitution (London: Sweet & Maxwell, 1985) 82, at pp 90—92; ibid, ‘Law, 
Ideologies and the Political-Administrative System’ (1989) 16 JLS 21; Grant, ‘Central-Local 
Relations: The Balance of Power’ in Jowell and Oliver (eds), The Changing Constitution (Oxford: 
Clarendon Press, 2nd ed, 1989) 247; and John, Recent Trends in Central-Local Relations (York: 
Joseph Rowntree Trust, 1990). 

45 See Harris, supra n 4, pp 65—75. 

46 Cmnd 9469. 

47 s 23 of the Education Act 1944, which had placed the secular curriculum under LEA direction, was 
repealed by the Education (No 2) Act 1986. 

48 See also Self-Governing Schools etc (Scotland) Act 1989. 

49 See Meredith, ‘Educational Reform’ [1989] 52 MLR 215. 

50 LEAs were left with fairly minimal responsibility for further education: see the Further and Higher 
Education Act 1992, s 11. 
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Expansion of the GM Schools Sector 


The 1993 Act has extended the opportunities for acquiring GM status,°! 
streamlined the procedure for opting out? and curtailed LEAs’ scope for 
campaigning locally against opting out. It has offered as an incentive to opting 
out a limited right for the governing body to apply for a significant change in the 
character of their school at the same time that they apply for GM status.*4 The Act 
has also enabled new schools to be established as GM schools®; the Government 
concedes that it is now in theory possible for an independent school to become 
state-maintained by being established as a new GM school (providing, 
paradoxically, an exception to the general privatisation thrust of Government 
policy towards public services, including education’). Until now the GM sector 
has had to be made up solely of extant schools which have applied successfully for 
the acquisition of GM status following a parental ballot in favour. Another new 
route to GM status arises where an LEA-maintained school has been deemed to 
require ‘special measures’ because of its failure to provide an acceptable standard 
of education, and a subsequent inspection confirms that this is still the case. Where 
the school has improved sufficiently to justify control by a governing body once 
more, the expectation is that it have GM status conferred on it (bypassing several 
of the usual formalities).°* This will also contribute to the expansion of the GM 
sector and the removal of schools from the LEA sector following the Act. 
Particular difficulty resulting from the development of the GM sector has arisen 
from the fact that GM schools handle their own admissions. LEAs act as 
admissions authorities for county schools, and there have been severe problems in 
some areas in ensuring an appropriate allocation of school places, as a result of 
lack of coordination between maintained and GM sectors.°® The Act seeks to 
tackle this by permitting GM schools, LEAs and voluntary schools (all of which 





51 For example, schools will be able to apply for GM status as a group: 1993 Act, s 127. Regulations will 
make the necessary provision. 

52 For example, the governing body no longer has to pass a second resolution agreeing to publish 
proposals for the acquisition of GM status. 

53 The Government claims that LEAs have been attempting to undermine governors’ efforts to inform 
parents properly about GM status (see Choice and Diversity, op cit n 3, para 7.4). There have been 
claims that LEAs have been ‘bombarding parents on their doorstep and at school gates with anti-grant- 
maintained literature’: per Mrs A. Rumbold, HC Deb vol 213, col 643 (9 November 1992). S 36(3) 
of the 1993 Act provides that an LEA may not make payments ‘for the purpose of influencing the 
outcome of ballots . . . if the aggregate of the payments for that purpose . . . would exceed the limit’ 
(to be set by regulation). 

54 See below pp 259—260. 

55 1993 Act, ss 48 and 49, 

56 One of the first schools expected to seek to capitalise on this is the Islamia Primary School in Brent (see 
The Times, 25 October 1993). The school has waged a lengthy campaign for voluntary-aided status but 
has so far been unsuccessful (apart from a High Court decision to compel the Secretary of State to 
reconsider his decision that state support for the school was not warranted: see R v Secretary of State 

` Jor Education and Science, ex p Islam (1992) The Times, 22 May (QBD); after the ruling, the 
Secretary of State reconsidered the matter but came to the same conclusion as before). 

57 Examples of privatisation include the assisted places scheme (providing for payment of fees of a 
limited number of pupils attending independent schools, subject to a means test: Education Act 1980, 
s 17), the new schools inspection system introduced under the Education (Schools) Act 1992 (under 
which the private sector may tender for inspections and private individuals may be approved as 
registered inspectors), the contracting out of training via the Training Agency, and competitive 
tendering for services such as school meals and cleaning services following the Local Government Act 
1988. 

58 Choice and Diversity, op cit n 3, para 11.13; 1993 Act, s 224. The only alternative provided for by 
the 1993 Act is the closure of the school (s 225). 

59 See ‘A Poor Choice for Some,’ The Guardian, 4 August 1993. 
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are admissions authorities) to enter into approved coordinated arrangements for 
admissions and by empowering the Secretary of State to impose an admissions 
coordination scheme.” 

The biggest threat to LEAs’ influence and control comes not so much from the 
presence of GM schools per se, but rather the possibility of the local involvement 
of funding authorities (FAs) (in England, the Funding Agency for Schools; and in 
Wales, the Schools Funding Council for Wales) in sharing or taking over key 
functions once a prescribed proportion of pupils attending state-funded schools in 
the area are pupils at GM schools. Thus, while the establishment of GM schools 
(and, under the 1993 Act, GM special schools as well!) may be presented as 
central to the Government’s policy of ‘choice and diversity,’ the growth of the 
GM sector now also presents a more tangible threat to the ability of LEAs to shape 
and direct local schools provision. The White Paper suggests that by 1996 ‘most of 
the 3,900 maintained secondary schools, as well as a significant proportion of the 
19,000 maintained primary schools, could be grant-maintained,’® although at the 
time of writing (autumn 1993), before the changes in opting out introduced by the 
1993 Act have been able to have an impact, less than 1,000 schools in total have 
acquired GM status. This slow progress has prompted the Government to fund new 
local advice centres on opting out. Nevertheless, the Government clearly hopes 
that the measures taken by the 1993 Act to extend the opportunities for GM status 
and provide for the creation of new GM schools will, together with the 
increasingly evident financial incentives to opting out,“ reinvigorate the growth 
of this sector. 


The Funding Authorities 


The creation of the new FAs epitomises the fundamental shift in the nature of 
central-local government relations® and the weakening of the local democratic 
underpinnings of several key public services% associated with post-1979 public 
policy. As in comparable sections of the rest of the burgeoning Non-Departmental 
Public Body (NDPB) sector,” the agency members are appointed by and 
removable by the Secretary of State alone. Reinforcing the centralising thrust of 
recent Government education policy (and emphasising that it is not restricted to 


60 See 1993 Act, s 260. 

61 Special schools are defined in s 182 of the 1993 Act. 

62 See, for example, the Prime Minister’s Foreword to, and para 1.5 of, the White Paper, Choice and 
Diversity, op cit n 3. 

63 ibid para 3.2. 

64 See in particular OFSTED, Grant-maintained Schools, 1989—92 (London: HMSO, 1993), which 
reports that a survey of the first 143 schools to opt out confirmed the general financial advantage 
flowing from the change of status. 

65 See op cit n 44. This shift has been described as resulting from ‘the most radical switch of power away 
from local government in modern times’: de Smith and Brazier, Constitutional and Administrative Law 
(Harmondsworth: Penguin, 6th ed, 1989) p 420. 

66 See Oliver, Government in the United Kingdom: The Search for Accountability, Effectiveness and 
Citizenship (Milton Keynes: Open University Press, 1991). 

67 See Lewis, ‘Regulating Non-Government Bodies: Privatization, Accountability and the Public-Private 
Divide’ in Jowell and Oliver (eds), op cit n 44. 

68 1993 Act, ss 3 and 4, and Sched 1, para 4. The Secretary of State must ‘have regard to the desirability 
of including,’ inter alios, persons with experience and proven capacity in education and those with 
experience/expertise in industrial, commercial or financial matters. The Government’s intention is that 
members of the funding authorities (10—15 for the Funding Agency for Schools and 8— 12 for the 
Schools Funding Council for Wales) should be ‘drawn from various backgrounds to reflect a broad 
mix of educational and other experience’: Choice and Diversity, op cit n 3, para 3.8. 
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control of the curriculum), the Act provides (next to a sidenote reading 
‘Supervision of funding authorities by the Secretary of State’) that the funding 
authorities must comply with directions contained in an order made by the 
Secretary of State® and must also comply with conditions attached to grants made 
to them. 

The FAs will administer funds to GM schools in place of the DFE”! and must 
make arrangements for value-for-money studies of these schools.?2 The 
Government argued that ‘as the number of GM schools grows, it will become 
increasingly inefficient and inappropriate for these essentially executive tasks to be 
performed by a Department of State’? — similar to the arguments used to justify 
the establishment of other Government-appointed executive agencies.” There is 
also provision for a number of specific, relatively minor, functions of the 
Secretary of State to be transferred to FAs by order, such as the power of approval 
of changes to GM schools’ instruments and articles of government.” But if 
various important duties and powers in respect of local public sector schools in 
general are to become vested in an FA, it is necessary in most cases for an order to 
have been made under section 12(1) of the Act, which is therefore a pivotal 
provision. 

Under section 12(1), the Secretary of State may make an order giving a funding 
authority sole responsibility or joint responsibility with the LEA for ensuring the 
provision of sufficient school places in an area. Such an order may relate to 
primary education, secondary education or both, depending on whether the 
appropriate threshold figure has been reached in the sector(s) in question. There 
are two thresholds. The first, described in Chapter 4 of the White Paper as the 
‘entry point,’’° is reached when at least 10 per cent of the aggregate number of 
pupils attending county, voluntary and GM schools in the area are pupils at GM 
schools.”’ If that threshold is reached, the Secretary of State may make an order 
under section 12(1)(a) for joint responsibility or, if the LEA requests it (which 
seems unlikely to happen in practice), an order under section 12(1)(b) giving sole 
responsibility to the FA. The second threshold, described in the White Paper as the 
‘exit point,’ is reached when the aforementioned proportion has reached 75 per 
cent. At this point, the only order that can be made is a section 12(1)(b) sole 
responsibility order (the LEA’s consent not being required). The sector(s) of 
education (primary or secondary education or both) covered by an order under 
section 12(1) is/are defined as ‘relevant education.’”® 

FAs acquire automatically various powers and duties once an order under 
section 12(1) has been made. For example, they can establish new GM schools and 
GM special schools,” propose a significant change of character or enlargement of 





69 1993 Act, s 9(1). 

70 1993 Act, s 6. 

71 See 1993 Act, ss 81—85. The establishment of the Schools Funding Council for Wales will in fact be 
delayed until there are sufficient Welsh GM schools to justify it. The DFE or the Welsh Office will 
continue to perform this function in Wales; see 1993 Act, ss 86—91, and Choice and Diversity, op cit 
n 3, para 14.22, 

72 1993 Act, s 8. 

73 Choice and Diversity, supra n 3, para 3.5. 

74 See Efficiency Unit, Improving Management in Government: The Next Steps (London: HMSO, 1988). 

75 1993 Act, ss 17—19. 

76 Choice and Diversity, op cit n 3, para 4.5.. 

77 1993 Act, s 12(4)(a). 

78 1993 Act, s 12(7). 

79 1993 Act, ss 48 (GM schools) and 183 (GM special schools). 
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the premises of an existing GM school? and make statutory objections to 
proposals by the LEA under section 12 of the Education Act 1980 for the closure 
or alteration of county schools.®! Also, they can be required to publish proposals 
to remove or reduce a surplus of available school places.®* But the most important 
consequence of an order under section 12(1) of the 1993 Act concerns the role of 
ensuring that there are sufficient school places in the area. As noted above, section 
8(1) of the Education Act 1944 requires LEAs to ensure that there are in their area 
‘sufficient’ schools for primary and secondary education.®? Where an order is 
made under section 12(1)(a) of the 1993 Act (for shared responsibility) then, in 
relation to ‘relevant education,’ the LEA will retain its responsibility under 
section 8 of the 1944 Act but, in addition, ‘a separate duty will be placed on the 
funding authority so that wherever schools which are available for an area 
providing relevant education are not sufficient, the funding authority will be under 
a duty to publish proposals for securing the availability of sufficient school 
places.’% For this purpose, the FA’s duty to publish proposals for additional 
places only extends to the GM sector.® However, if an order under section 
12(1)(b) is made (sole responsibility given to FA), ‘the duty under section 8(1) of 
the Education Act 1944 shall be discharged by the funding authority instead of the 
local education authority.’®© The LEA will retain its power to provide schools?’ 
but, with the exception of certain types of school, the LEA may not establish a 
school unless the school replaces an existing one which it is ceasing to maintain. 

Even before an FA acquires responsibility in their area under a section 12(1) 
order, LEAs face additional problems in planning local provision, as a result of 
opting out. In many areas, LEAs have been reorganising schools to remove surplus 
capacity at a time of falling rolls.” Consequently, some schools threatened with 
closure have been applying for GM status as an escape route. Of the first 340 
schools which acquired GM status, 63 had been under threat of discontinuance.®! 
The Government recently issued a statement claiming that most applications for 
GM status by closure-threatened schools would be rejected in future; but, at the 
same time, the Government has also been indicating that each proposal will be 
considered on its merits.” 


80 1993 Act, s 97. 

81 1993 Act, s 231(3). 

82 1993 Act, s 232(2). 

83 For general discussion of s 8 and analysis of the case law, see Harris, supra n 38. 

84 per Baroness Blatch, Minister of State, HL Deb vol 544, col 1503 (20 April 1993). The duty is 
contained in the 1993 Act, Sched 2, para 3. Note that the FA is not, in furtherance of this duty, 
required to take action that would represent an efficient use of their resources (para 3(4)). 

85 1993 Act, Sched 2, para 3(5). 

86 ibid para 5(1). 

87 ibid para 6(1). 

88 These are special schools, nursery schools and either primary or secondary schools if they are not 
within the class of school providing ‘relevant education’ covered by s 12(1). 

89 1993 Act, Sched 2, para 7. 

90 In fact, the Government argues that this has not been occurring on a sufficient scale (Choice and 
Diversity, op cit n 3, para 4.2). As a result, provisions were incorporated into the 1993 Act giving the 
Secretary of State a power to compel a reduction in surplus capacity by directing the FAs, LEAs and 
governing bodies of voluntary schools to present him with proposals for rationalisation (s 232). He can 
also in some circumstances present a rationalisation scheme himself (s 234). 

91 HC Deb vol 213, col 651 (9 November 1992), per Mrs A. Rumbold. 

92 The Times, 19 June 1993. A blanket policy of rejection of applications by schools under threat of 
closure could well amount to ultra vires fettering of discretion: see generally Craig, Administrative 
Law (London: Sweet & Maxwell, 2nd ed, 1989) pp 310—319. 
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The planning difficulty for LEAs has been arising largely from the fact that the 
Education Reform Act 1988 has permitted schools to apply to opt out at the same 
time that rationalisation proposals are being put to the Secretary of State by the 
LEA. Under section 73 of the 1988 Act, the Secretary of State was required to 
consider both sets of proposals together and not to determine the LEA’s proposals 
until he had made a decision on whether the school in question should be granted 
GM status. The 1988 Act also provided that if the Secretary of State considered 
that the GM application should be granted he was required to reject the LEA’s 
proposals. These rules have been replicated in section 273 of the 1993 Act, so the 
problems that have arisen may continue and could worsen if the scale of opting out 
increases. 

The extent of the Secretary of State’s discretion to approve GM status for a 
school even where the LEA’s reorganisation plans are thrown into disarray in 
consequence has been confirmed by the courts. In the Avon case,” the High 
Court originally quashed the Secretary of State’s decision to permit Beechen Cliff 
Boys’ School in Bath to opt out (the governors had wanted to avoid closure under 
the LEA’s schools reorganisation scheme), because (inter alia) of the ‘disruption, 
delay and prolonged uncertainty for the majority of children and their parents in 
Bath’ that would otherwise have been caused.” However, that left the way open 
to the Secretary of State to make a fresh determination. As he was able to 
demonstrate that in coming to his subsequent decision he had considered other 
possibilities for the city’s schools, the challenge to this subsequent decision to 
approve GM status for Beechen Cliff School failed.” In another case,” the 
Secretary of State’s decision to confer GM status on a closure-threatened school in 
Newham was challenged on the basis that he had attached too much weight to the 
need to extend parental choice in the inner city area in question at the expense of 
the LEA’s claim to be offering viable and cost-effective rationalisation proposals. 
Schiemann J, accepting the Secretary of State’s view that choice arose from the 
fact that GM schools were different from LEA schools because of their 
independence from LEA control and their direct government funding, said that the 
Secretary of State was entitled to depart from a national policy of reduction of 
surplus capacity in schools where he considered local variation to that policy to be 
appropriate. 

Further difficulty for LEAs has resulted from the decision in R v Birmingham 
City Council, ex parte Equal Opportunities Commission (No 2).” The decision 
confirms that the duty on LEAs, when carrying out their ‘sufficient’ schools duty 
under section 8(1) of the Education Act 1944, not to discriminate on the grounds of 
sex (so that they must ensure that there are equal opportunities for boys and girls to 
have single sex schooling),* requires LEAs to take account of provision made in 
all state-maintained schools, including GM schools. This means that pupil entry to 
schools not under the control of the LEA may have a bearing on the extent to which 





93 R v Secretary of State for Education and Science, ex p Avon CC (1990) 88 LGR 716 (QBD). 

94 ibid, per Hutchinson J, at 735. 

95 Rv Secretary of State for Education and Science, ex p Avon CC (No 2) (1990) 88 LGR 737 (CA). For 
discussion of the Avon cases, see Meredith, Government, Schools and the Law (London: Routledge, 
1992) pp 169— 177, and Harris, Law and Education, op cit n 4, at pp 54—56. 

96 R v Secretary of State for Education and Science, ex p Newham LBC (1991) The Times, 11 January. 

97 [1994] 1 ELR (forthcoming). 

98 Sex Discrimination Act 1975, s 23(1); see R v Secretary of State for Education and Science, ex p 
Keating (1985) 84 LGR 469 and R v Birmingham City Council, ex p Equal Opportunities Commission 
[1989] AC 1155. 
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the LEA is fulfilling its non-discrimination duty. (Note that the 1993 Act extends a 
non-discrimination duty to FAs in the exercise of any of their functions.”) 

Given this background, the arrival of FAs with joint responsibility for ensuring 
the provision of school places prompts particular concern about how local schools 
provision is to be managed in the future. Cordingley and Kogan’s study of models 
of education management led them to conclude that the ‘funding agency ... is 
likely to be weak on planning, needs assessment, connection between services and 
care for those with special needs.’!© The dual involvement of two bodies, FAs 
and LEAs, is likely to create numerous difficulties of coordination and 
demarcation,!°! as well as conflict between the FA’s more value-neutral emphasis 
on efficiency and the LEA’s wider and more value-based approach to local 
administration.!°? The Shadow Education Secretary (Mrs A. Taylor MP) 
commented that the provision for the transfer of the sufficient schools 
responsibility to FAs would ‘cause chaos in our education system for a long time’ 
and would give rise to a ‘planning nightmare.’ At the very least, there is reason 
to be apprehensive about the new system provided for by the Act. The 
Government’s argument! that the projected growth of the GM sector will make 
it ‘increasingly difficult for the LEA to secure . . . that there are sufficient, suitable 

. School places available in the area’ may stand up to scrutiny, but their 
proposed solution to the problem — ‘a new body (the FA) which can share their 
duty’ — appears not to. 


Conclusion 


The Government accepts that the reforms aim to achieve ‘a transformation in 
education that will take a least a decade to work through.’!© At the completion of 
the process, LEAs will be left as mere ‘enablers.’!°© Their role will be 
‘increasingly concentrated on those functions for which an LEA is best fitted; for 
example, assessing and statementing pupils with special educational needs, and 
enforcing school attendance.’!°” There is great symbolic significance to the 1993 
Act’s removal of the requirement that LEAs have education committees. !°8 
Although, on the one hand, described as simply aiming to provide LEAs with more 
flexibility as to their committee structure,’ this change is clearly intended to 
emphasise the much reduced role which LEAs are expected to play in the 


99 Sex Discrimination Act 1975, s 23C, added by Sched 19, para 57 (and see also Race Relations Act 
1976, s 18C, added by para 65). 

100 Cordingley and Kogan, In Support of Education — The Functioning of Local Government (London: 
Jessica Kingsley, 1993) 111. 

101 Perhaps recognising the latter, the 1993 Act makes provision for disputes between the FAs and LEAs 
as to the division of responsibilities to be resolved by the Secretary of State: 1993 Act, s 20. 

102 See Cordingley and Kogan, op cit n 100, who cite social cohesion and equality as goals or values likely 
to be pursued by LEAs. 

103 HC Standing Committee E, col 335 (1 December 1992). 

104 Choice and Diversity, op cit n 3, pata 3.6. 

105 ibid para 15.1. 

106 per Mr J. Patten, Secretary of State, HC Deb vol 220, col 162 (2 March 1993). 

107 per Baroness Blatch, Minister of State, HL Deb vol 544, col 168 (23 March 1993), 

108 See 1993 Act, s 296. The Secretary of State is given a power to appoint to council committees 
exercising education functions in place of education committees, representatives of religious 
foundations who appoint foundation governors of voluntary schools: s 297. 

109 per Mr T. Boswell (Under-Secretary of State), Hansard, HC Standing Committee E, col 1400 
(4 February 1993). 
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future.!!° The downgrading of LEAs is also emphasised by the terms in which the 
general duty of the Secretary of State to use his powers to promote primary and 
secondary education in England and Wales are expressed. The powers must be 
used to promote such provision by ‘those bodies in receipt of public funds’ which 
carry responsibility for it.!!! Previously, the Secretary of State was required to 
promote the provision of education ‘by local authorities.’ 1! 

The Government has argued that the fact that parents have the initial say, via a 
secret ballot, on whether a school should proceed to apply for GM status, has 
increased the responsiveness of the education system to the wishes of parents and is 
part of the general move to reduce ‘producer domination’ and ‘empower’ 
consumers.!! Although the fostering of opting out may be seen as part of the 
overall promotion of consumerism, which has also been reflected in, for example, 
the choice of school provisions of the Education Act 1980, the school performance 
information provisions in the Education (Schools) Act 1992,!!4 and formula 
funding and ‘open enrolment’ under the Education Reform Act 1988,!!5 it clearly 
represents a key strategy in the Government’s policy of weakening the control 
exerted by LEAs. Many of the ills considered to be afflicting the education system 
in the 1970s, notably falling standards (which prompted the ‘Great Debate’ on 
education in the late 1970s) and increased encroachment of the ‘loony Left’ into 
the classroom, were blamed by the Right on local authorities and their general 
approval of large comprehensive schools and uniformity of provision — policies 
which have been regarded by the Right as achieving little more than an overall 
levelling-down of educational standards and expectations of pupils. The 
introduction of city technology colleges and GM schools, both of which lie outside 
the LEA schools sector, offered the Right a means of achieving greater diversity 
(to counter the prevalent uniformity) and, as noted above, a reduction in LEA 
influence. The new provision, under the 1993 Act, for diverting power from LEAs 
to the new FAs as the GM contingent of local schools expands may be seen as 
offering the means of dealing the nearest thing to a fatal blow to LEAs by central 
government. It goes considerably further than any previous measure adopted in 
relation to the schools sector post-1979, with the exception of the removal of sixth 
form colleges from the LEA sector and the abolition, under the Education Reform 
Act 1988, of the Labour-controlled Inner London Education Authority.!!7 As 
Cordingley and Kogan say, it seems that the Government’s aim is ‘to cause the 
LEA as a significant entity to wither away.’!!® This may be seen as just another 
element of the sustained Government policy of stifling and weakening local 


110 See HC Deb vol 213, col 765 (10 November 1992), per Mr N. Forman (Under-Secretary of State for 
Further and Higher Education). 

111 1993 Act, s 2(1), emphasis added. 

112 EA 1944, s 1(1), repealed by EA 1993, Sched 19, para 4; emphasis added. 

113 See Harris, Law and Education, op cit n 4, ‘Introduction.’ 

114 Education (Schools) Act 1992, ss 16 and (in relation to Scotland) 17. See also the Education (School 
Performance Information) (England) (No. 2) Regulations 1993, SI 1993 No 2077, and (Wales) 
Regulations 1993, SI 1993 No 2194. 

115 Harris, Law and Education, op cit n 4, pp 159— 161; see also Meredith, ‘Educational Reform,’ op cit 
n 49, 

116 To a certain extent this view has recently been shown to have some foundation. A report by the Office 
of Her Majesty’s Chief Inspector of Schools on educational provision in seven urban areas 
characterised by high levels of social and economic disadvantage found, for example, that ‘pupils have 
only a slim chance of receiving sufficiently challenging and rewarding teaching throughout their 
educational career’: Access and Achievement in Urban Education (London: OFSTED, 1993) para 72. 

117 Harris, Law and Education, op cit n 4, pp 39—42. 

118 op cit n 100, p 43. 
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government.!!® The arguments concerning the threat to local democracy resulting 
from increasing centralisation in education are by now well rehearsed.!2° The 
limited accountability of FAs (the Act makes them subject to the jurisdiction of the 
Audit Commission,'2! requires them to keep proper accounts’? and puts them ' 
within the scope of the Secretary of State’s default powers under sections 68 and 99 
of the Education Act 1944125) will serve to intensify, rather than alleviate, 
legitimate concern. 


119 See op cit n 44. 

120 See eg McAuslan, ‘The Constitution: Does the Bill Offend it?’ in Haviland (ed), Take Care Mr Baker 
(London: Fourth Estate, 1988) pp 266—267; Simon and Chitty, SOS — Save Our Schools (London: 
Lawrence and Wishart, 1993) ch 4. 

121 1993 Act, s 10, amending s 220 of the Education Reform Act 1988. 

122 Sched 1, para 15. 

123 See supra nn 41, 42. These sections state that the power (to issue directions enforceable in the courts) 
may be exercised ‘on complaint or otherwise.’ The FAs will also, presumably, be required by the 
Secretary of State to publish annual reports. 
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REPORTS 


A Reply to Bridges and McConville on the Report of 
the Royal Commission 


Michael Zander* 


A reader of a review article who has not read the text under review relies on the 
writer of the commentary not to give him a misleading account of its contents. If 
the article appears in an academic journal, he may also expect a minimum quotient 
of objectivity and balance. This is especially so if the journal is generalist since it 
can be assumed that many, indeed probably most, readers are non-experts who 
will not have read the original text. A non-expert reader might therefore assume 
that, in reading in the MLR! a fifteen-page critique of the Royal Commission’s 
Report by authors of good repute, he could rely on their commentary having that 
necessary minimum quotient of objectivity and balance required for a contribution 
to a scholarly generalist journal. In my view, in the case of the article by Dr Lee 
Bridges and Professor Mike McConville, such reliance would, sadly, have been 
misplaced. Their article raises a whole raft of detailed substantive issues on which 
we disagree. An adequate response on these issues would require much more space 
than is available here.” This reply, however, is about something different, 
namely to suggest that the Bridges/McConville review demonstrates a mindset 
that, on this subject at least, is incapable of allowing a fair judgment. 

Needless to say, I have no objection (though naturally I regret) that their views 
about the Report are negative. Anyone is entitled to his or her views. But I do 
object to a commentary that presents a seriously distorted view. I regard it as a 
serious distortion that in a long review article on a Report that makes 352 
recommendations there is hardly a sentence that suggests that the Report has any 
constructive value at all. Both tone and content are bleakly and consistently 
negative. Could a fair-minded person who had read the Report accept that view? 
The 352 recommendations are aimed at many different targets — Government, the 
Bar Council, the Law Society, the police, the courts and judges, etc. The 
Commission clearly takes the view that most parts of the system need reform and 
that the performance of all the actors in the system shows the need for higher 
standards. Large numbers of recommendations are directed to achieve such 
improvements. There is no recognition whatever of this from Bridges/McConville. 

On my count, around 90 recommendations are aimed specifically at 
strengthening the position of the suspect/defendant, about 25 are aimed at 
strengthening the position of the prosecution, whilst the rest are aimed at 
improving the system generally.’ The great majority of the recommendations of 
the Report have so far proved uncontroversial and I imagine that Bridges and 
McConville agree with most of them. But, again, there is not a word of this. 


*Professor of Law, LSE; a member of the Roval Commission. 


1 Lee Bridges and Mike McConville, ‘Keeping Faith with their Own Convictions: The Royal 
Commission on Criminal Justice’ (1994) 57 MLR 75. 

2 Some have been raised in our exchanges in (1993) New Law Journal. See issues of 24 September, 1, 
15, 29 October and 5 and 12 November. Others are new. 

3 [have prepared a nine-page summary of these first two categories which I would be happy to send 
anyone who writes to me at LSE. 
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Taking the specific issue to which they devote most of their article, the danger of 
miscarriages of justice* occurring, they give the impression that, apart from the 
proposal for the establishment of the Criminal Cases Review Authority, the 
Commission made no worthwhile proposals in that regard. In fact, however, the 
Commission made dozens of proposals to change the balance of the criminal 
justice system to the end of better protection of the suspect/defendant and the 
reduction of the risk of miscarriages of justice.> There is not even a hint of that in 
anything Bridges/McConville have written here (or, for that matter, elsewhere). I 
regard that as a grotesque misrepresentation. 

The second illustration of my point is the way the authors deal with the 
Commission’s approach to its terms of reference. These required it to examine ‘the 
effectiveness of the criminal justice system in securing the conviction of those 
guilty of criminal offences and the acquittal of those who are innocent, having 
regard to the efficient use of resources.’ This is a central issue because it underpins 
the whole of Bridges and McConville’s critique. They start with the remarkable 
assertion (p 80) that the Commission ‘misread’ its terms of reference. This, one 
has to say, is an inherently improbable proposition. They seek to justify it by the 
false allegation that the Commission made ‘the fundamental error of elevating the 
background resource context to co-equal status.’ In fact, they go even further 
(p 81): ‘The instruction to conduct their investigation having regard to the efficient 
use of resources became for them [ie the Commission] not only an organising 
principle but a systemic objective® of criminal justice which could, willy-nilly,’ 
take precedence over and frustrate the other conventionally-accepted objectives.’ 
This is a really outrageous statement. 

They make their allegation despite the fact that I have already answered them in 
print (obviously in vain). The Commission’s approach was to give appropriate, 
which does not mean equal, weight to each of the three parts of the remit.® 
Though it seems to me to be a wholly unexceptionable statement, it appears to give 
Bridges and McConville great difficulty. But it means exactly what it says: the 
Commission looked at each topic in turn and, after weighing up all the arguments, 
principles and data that seemed relevant, came to a conclusion on each topic. They 
say that this explanation ‘unfortunately [does not] provide an explanation of how 
the Commission decided which of the three elements of its remit were relevant — 
or irrelevant — to any topic.’ They want to know how the Commission made up its 
mind and, more particularly, what was ‘the underlying rationale of the 
Commission’s work.’ 

As to how the Commission made up its mind, I can only say that we decided on 
each issue having considered the mountains of evidence and all the arguments put 
to us, plus any others we thought of ourselves. What more could one say to explain 
the process? As to underlying rationale, it was the need to strike the right balance, 
first on each topic and then overall between the three parts of the remit. Bridges 
and McConville find this dissatisfying. Their proposition seems to be that the 





4 In the normally understood sense of the innocent being convicted. 

5 To take just two that go directly to the point at issue: the Commission recommended the reversal of 
Galbraith to enable the judge to stop a case where he thinks the prosecution’s case is weak and 
recommended that the Court of Appeal be readier to overturn a jury’s verdict. One might have thought 
that such recommendations deserved at least a mention. 

Emphasis in the original. 

Emphasis supplied. 

They actually quote (p 81) my statement that due does not mean equal weight — but then proceed to 
ignore it. 
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-Commission should have had only one agenda, that of better protection for the 
suspect/defendant and the reduction of miscarriages of justice. This plainly cannot 
be accepted — if only because of the clear terms of reference. 

It is, of course, right that the primary or highest value is given by most people 
(including I believe all eleven members of the Commission) to the need to see that 
the innocent are not convicted.? But when it comes to each specific topic, it does 
not follow from this general proposition, as Bridges and McConville seem to 
think, that paramountcy is given to the concern to see that the innocent are not 
convicted. Otherwise, the system: would be tilted in favour of the suspect/ 
defendant to such a degree that it would be difficult or impossible to convict 
anyone. What is required is that the overall balance of the system should be such as 
to give adequate and appropriate recognition; first, to the importance of not 
convicting the innocent, then to the lesser, but still important, need to see that the 
guilty are convicted, and then to the lesser still, but also important, need to see that 
the system is efficient. 

So, to take a concrete example, the Commission would not have made the 
proposal for ‘sentence canvass’ to achieve more and earlier guilty pleas if it had 
thought it would increase the risk of innocent persons pleading guilty. It 
concluded, however, that there was no greater risk to the innocent than already 
exists in the form of the sentence discount, which, it is generally agreed, should 
remain. It therefore gave weight in this instance to the likely advantages to the 
system (as well as defendants) of promoting earlier and more guilty pleas. It is not, 
as Bridges and McConville suggest, that efficiency considerations ‘were the 
dominant concern in considering guilty pleas’ (p 81), but that in this context, after 
weighing all the pros and cons, it seemed right to give them emphasis where one 
could do so without increasing the risks to the innocent. Of course, Bridges and 
McConville think that ‘sentence canvass’ would increase the risk that innocent 
persons may plead guilty. They are entitled to that opinion. They are, however, 
not entitled to allege that the Commission preferred economic considerations over 
risks to the innocent when in the Commission’s view there were no increased risks 
to the innocent. 

My third issue is the way Bridges and McConville consistently treat the 
Commission’s position as problematic and their own position as unproblematic. 
Thus, in criticising the concept of sentence canvass as an efficiency-driven threat 
to the innocent, they do not mention that it should bring significant benefits to the 
mass of defendants anxious to get information about their options. They allege that 
the Commission has an ‘implicit assumption . . . that the vast majority of non-jury 
outcomes in criminal cases, especially convictions, are correct’ (p 82) — implying 
that the Commission’s assumption ought to have been that they are incorrect. What 
could possibly justify such an assumption? They criticise the Commission for 
passing to the Law Society and the Legal Aid Board responsibility for dealing with 
the inadequacies of defence solicitors (p 87), although there is clear evidence that 
both are now seized of the issue and are concerned to do something about it. 
(Moreover, who but the Law Society and the Legal Aid Board could do anything 





9 Bridges and McConville, it seems to me however, are incorrect in suggesting (n 25) that an objective 
of the system is to acquit those who may be innocent. The objective is to acquit those who are factually 
innocent. But because of its importance and difficulty, the burden of proof is set high — with the result 
that the category of acquittals will include not only some who may be innocent but many who are 
factually guilty. But the system does not in fact ask whether the defendant is, or may be, innocent. It 
asks the more limited question whether the prosecution can prove him to be guilty beyond a reasonable 
doubt. 
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about it?) They equate more guilty pleas with more miscarriages of justice (p 90). 
— a proposition for which there is no evidence.’ They say that the system’s 
‘overall presumption of guilt’ would be ‘reinforced .. . by greater powers for the 
police to obtain evidence from suspects’ (p 90), when the evidence in question is 
mainly physical or real evidence, such as samples for DNA analysis, which ought 
to be better evidence of guilt (or for that matter, non-guilt) than is usually 
available. They speak of ‘new limitations on the Court of Appeal’ (p 90), when the 
Report’s proposals regarding the Court of Appeal are mainly in the direction of 
better protection of the defendant. They suggest that the Report’s recom- 
mendations provide a useful ‘law and order’ agenda, when they could equally well 
have pointed to the longer (indeed, much longer) list of useful reforms to aid the 
defence. On each topic Bridges and McConville present only what serves their 
thesis and ignore everything to the contrary. 

In short, this is not so much a review worthy of a scholarly journal as a 
hatchet-job. 


A Brief Rejoinder to Michael Zander 
Lee Bridges and Mike McConville 


Despite the deep sense of anger and betrayal the Commission’s report evoked in 
many quarters, we attempted in our original article to adopt an academic and 
analytical approach. We did not see it as our purpose to summarise the whole of 
the Commission’s recommendations, let alone to categorise and count them as 
‘pro’ or ‘anti’ the defence or prosecution — an exercise we regard as devoid of 
intellectual merit and academic credibility. Rather, as we made clear at the start of 
our article, we sought to place the work of the Commission in a wider political 
context and, from that perspective, to analyse the broad direction in which their 
recommendations might take the criminal justice system. The examples we cited 
from the Report to illustrate our thesis were necessarily selective, although within 
the limited time and space available to us we did in fact cover a substantial range of 
the Commission’s recommendations. 

Nor are we alone in criticising the Commission’s terms of reference and their 
interpretation of them; this has been a central theme of many critical responses to 
the report. The Commission were instructed to examine the effectiveness of the 
criminal justice system in terms of two fundamental objectives: the conviction of 
the guilty and the acquittal of the innocent. They were intended to have regard to 
the ‘efficient use of resources’ only as a background context when considering the 
two main objectives.! The Commission went astray by first confusing 


10 Do they believe that there are fewer miscarriages of justice in London and the South East than in the 
North of England on account of a much higher rate of not guilty pleas? If so, on what ground? 


1 Thus, to take some examples, in rejecting proposals for video recording of confessions, the 
Commission were right to consider the resource costs of such an innovation. On the other hand, we 
have criticised the Commission for not considering the resource implications for private defence 
solicitors and legal aid (as well as other more serious consequences) of their recommendation to allow 
police questioning of suspects to extend beyond charge. And the Commission’s failure to give detailed 
consideration to the likely costs of a Criminal Case Review Authority has provided the Government 

. with a ready excuse to postpone implementation of this recommendation. 
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‘efficiency’ with ‘economy,’? and then elevating economy into a separate and 
distinct objective? which could be taken to justify, on its own, major changes to 
the criminal justice system.4 We are supported in our view that this was a 
misapplication of their brief by the fact that the specific matters listed in the terms 
of reference for their consideration did not include any reference to subjects such 
as mode of trial decisions or plea bargaining. 

We did not deal at length in our article with the Commission’s treatment of plea 
bargaining. In their Report, the Commission accept both that ‘it would be naive to 
suppose that innocent persons never plead guilty because of the prospect of the 
sentence discount’> and that ‘to face defendants with a choice between what they 
might get on an immediate plea of guilty and what they might get if found guilty by 
a jury does amount to unacceptable pressure.’ It is our contention that, given 
these acknowledged effects, the Commission’s primary duty under the terms of 
reference was to consider whether the sentence discount as it now operates should 
continue or what further restrictions should be placed on it to limit its existing 
consequences in inducing innocent persons to plead guilty. This was also the 
conclusion put before the Commission in Roger Hood’s major research study on 
race and sentencing and supported by the Commission for Racial Equality.’ Yet, 
we can find no evidence in the Report that the Commission ever adopted this line 
of enquiry. 

Instead, as Michael Zander now confirms, the Commission, once having 
decided on the basis of no evident investigation that reinforcing the sentence 
discount through the introduction of a ‘sentence canvass’ would create ‘no greater 
risk to the innocent than already exists’ (emphasis added), felt free to give way to 
‘likely advantages to the system (as well as defendants) of promoting earlier and 
more guilty pleas.’ We can think of no clearer statement that, in this instance, 


2 This is clear in the Commission’s Report and has been confirmed on many occasions by Michael 
Zander as in the following passage: ‘The remit therefore had three distinct component elements — the 
need to convict the guilty, the need not to convict the innocent and due economy’: M. Zander, ‘Where 
the Critics got it Wrong’ (1993) 143 NLJ 1338, at p 1338, col 2. 

3 In describing our statement that the Commission elevated the background resource context into a 
systemic objective of criminal justice as ‘a really outrageous statement,’ Michael Zander has failed to 
check sources. The authority for our statement (apart from the Commission’s Report) is Michael 
Zander himself: ‘Our conception . . . was to look at each part of the criminal justice process and to 
consider how it contributed to the three overall objectives we were asked to consider: securing the 
conviction of the guilty, the avoidance of convicting the innocent and efficiency in the use of 
resources’ (emphasis supplied): M. Zander (1993), ibid at p 1364, col 1. 

4 We fail to understand how Michael Zander can object to this point since it simply reflects what he has 
remarked about the Commission’s approach as, for example, their giving more emphasis to cost 
effectiveness over other ‘objectives’ as justifying sentence canvass proposals: M. Zander (1993), ibid 
at p 1338, col 3. 

5 Report, para 42, p 110. The Commission, however, seek to minimise the scale of such miscarriages 

by citing evidence from the Crown Court Study that had already been discredited, since it was based on 

an ineptly phrased survey question to defence barristers (see M. McConville and L. Bridges, 

‘Pleading Guilty Whilst Maintaining Innocence’ (1993) 143 NLJ 160—161). At the same time, the 

Commission completely ignored another finding of the Crown Court Study that showed that in a 

quarter of all ‘cracked trials’ (a tenth of all Crown Court guilty pleas) the prosecution considered that 

the defendant would have stood a good or fairly good chance of acquittal had the matter gone to trial: 

see M. Zander and P. Henderson, The Crown Court Study (London: HMSO) pp 156— 157. 

Report, para 50, p 113. 

R. Hood, Race and Sentencing: A Study in the Crown Court (Oxford: Clarendon Press, 1992). 

There are a number of contradictions in this statement. First, if the existing sentence discount does lead 

to some innocent persons pleading guilty, would not changes designed to ensure that more defendants 

plead guilty as a result of it also mean that it is likely that the number of innocent persons so affected 
would also increase? Second, Michael Zander presumably sees the sentence discount as being of 
advantage to defendants because they will receive shorter sentences. There are reasons for doubting 
that this would be its long-term effect and, indeed, Hood’s research shows that for black defendants it 
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the Commission treated efficiency as a separate objective distinct from their 
primary duty to protect the innocent from false conviction. 

Nor does it follow that, in criticising the Commission’s assumption of the 
correctness of non-jury determinations of criminal cases, we in any way implied 
that the equally blanket assumption that all such outcomes are incorrect should 
have been adopted instead. What our criticism did imply is that the Commission, in 
line with their terms of reference, should have at least questioned whether guilty 
pleas might entail miscarriages of justice and conducted some enquiries into this 
issue. Or, if the Commission felt unable to investigate this issue (or, for that 
matter, the quality of justice in magistrates’ courts) they might have at least had the 
humility not to step outside their brief in order to recommend such major changes 
as the formalisation and strengthening of plea bargaining or the abolition of the 
right to elect jury trial purely on cost-efficiency grounds. 

We could go on to point out other contradictions and illogicalities in Michael 
Zander’s position (not least in respect of his interpretation of the burden of proof)? 
and to deal with his string of complaints against us. But, to return to the main 
burden of his accusation against us, we might simply ask where (other than his 
Notes of Dissent which we acknowledged in our article) in his stream of rejoinders 
to the Commission’s critics has he accepted that the Commission made mistakes, 
even in their arguments and use of evidence, let alone in the overall balance of 
their recommendations. Confusing criticism with hatchets tends to occur when 
insiders over-identify with a collective product to such an extent that they are no 
longer able to see the wood for the trees. 





tends to have the opposite consequences. In any event, the Commission explicitly state that sentencing 
was outside their terms of reference. 

9 The objective of the system is to acquit any who may be innocent and not simply to acquit the factually 
innocent. This is precisely why the burden of proof is so strict and not, as Michael Zander sees it, an 
accidental by-product of its formulation. 
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The Right of Silence: Judicial Responses to 
Parliamentary Encroachment 


John Jackson* 


The government’s intention to curtail the right of silence in England and Wales 
despite the recommendation by the Royal Commission on Criminal Justice to the 
contrary has to be seen against the background of increasing legislative willingness 
to make inroads into the right and into the privilege against self-incrimination from 
which it derives. The areas where Parliament has already intervened to curtail the 
right can be broadly categorised as areas of commercial and corporate activity,' 
public safety,? national security,’ the prevention of terrorism,* the protection 
and custody of children, and private litigation involving property rights.° 
Although it has been claimed that statutory interference with the privilege against 
self-incrimination is almost as old as the right itself,’ there have been a number of 
very serious inroads in recent years and there are other specific areas where 
Parliament has been asked to interfere.* All this makes it increasingly important 
to consider the question of how the courts should respend to this diminution of the 
right. 

The courts have for some time taken a rather Janus-faced attitude towards the 
right of silence. On the one hand, it has frequently been pointed out that the 
privilege against self-incrimination is rooted in history and is one of the rationales 
underlying the rejection of improperly obtained confessions.’ On the other hand, 
the courts have also expressed reservations about the restrictive rules preventing 
judges from commenting on the failure of defendants to answer police questions 
before trial, although they have stressed that it is not for them to make any 
changes to the status quo.!! Behind these reservations lies a basic conflict between 
the exercise of the right and the need to secure information in order to convict 
those responsible for criminal activity.'* Aside from the context of police 
interrogation, the courts have increasingly shown a lack of sympathy for the 
exercise of the privilege against self-incrimination in civil proceedings on the 





*Faculty of Law, University of Sheffield. 


1 See eg ss 232(2), 290(1), 433 of the Insolvency Act 1986, s 434(5) of the Companies Act 1985, 
ss 105, 177 of the Financial Services Act 1986, and ss 1—11 of the Criminal Justice Act 1987. 
See eg s 728 of the Merchant Shipping Act 1894, and s 27 of the Merchant Shipping Act 1979. 

s 6 of the Official Secrets Act 1920, as amended by s 1 of the Official Secrets Act 1939. 

s 17 and Sched 7 of the Prevention of Terrorism (Temporary Provisions) Act 1991; s 23 of the 
Northern Ireland (Emergency Provisions) Act 1991. 

s 33 of the Family Law Act 1986; ss 48, 50 and 98 of the Children Act 1989. 

s 31 of the Theft Act 1968; s 9 of the Criminal Damage Act 1971; s 72 of the Supreme Court Act 
1981. 

Smith v Director of Serious Fraud Office [1992] 3 All ER 456, 472 per Lord Mustill. 

The National Society for the Prevention of Cruelty to Children, for example, has recently called for a 
review of the right of silence in cases where parents are charged with the murder or assault of their 
children: J. Laurance, ‘Silent Right “Frees Violent Parents”’,’ The Times, 18 March 1993. 

9 See eg Rv Sang [1979] 2 All ER 1222, 1230; Lam Chi-ming v R [1991] 3 All ER 172, 178. 
10 See eg R v Gilbert (1977) 66 Cr App R 237, and R v Alladice (1988) 87 Cr App R 380. 
11 Rv Gilbert (1977) 66 Cr App R 237, 245. 
12 For further discussion, see A.A.S. Zuckerman, The Principles of Criminal Evidence (Oxford: 

Clarendon Press, 1989) ch 15. 
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ground that its exercise can defeat the ends of justice. In this note it will be 
argued that the courts need to pay more attention to the procedural context in 
which the right of silence is exercised when interpreting legislation which curtails 
the right. It is proposed to illustrate this by examining two recent House of Lords 
cases which have interpreted provisions of recent legislation abrogating the right of 
silence in the two quite different procedural contexts of serious fraud 
investigations and police interrogation in Northern Ireland. '4 


The Investigation of Serious Fraud 


In R v Director of Serious Fraud Office, ex parte Smith,'> the House of Lords had 
to interpret the precise ambit of section 2 of the Criminal Justice Act 1987 which 
gives the Serious Fraud Office powers to serve a notice requiring persons under 
investigation to answer questions relevant to the investigation or produce 
documents relating to it. The managing director of a company was arrested and 
charged by the police with carrying on the business of a company with intent to 
defraud its creditors contrary to section 458 of the Companies Act 1985. The 
Serious Fraud Office then informed him that it was investigating his activities and 
a notice under section 2 of the Criminal Justice Act 1987 was served requiring him 
to attend for interview. He was told that a number of topics would be discussed at 
the interview, including the whereabouts of certain accountancy books and records 
and the existence and whereabouts of assets which should have been in the 
possession of companies under his control but which could not be traced. He 
applied for judicial review to quash the section 2 notice on the ground that the 1987 
Act did not authorise the Director of the Serious Fraud Office to serve such a 
notice upon a person who had already been charged with a criminal offence. 
Alternatively, it was argued that if such a notice could lawfully be served, the 
applicant must be cautioned that he is not obliged to answer any questions 
concerning the subject matter of the charge in accordance with paragraph 16.2 of 
Code C on the Detention, Treatment and Questioning of Persons by Police 
Officers issued under the Police and Criminal Evidence Act 1984 which requires 
persons to be cautioned after being charged. 

The Divisional Court considered that the investigation of a serious and complex 
fraud does not necessarily or even normally stop with the charging of an accused 
person, but it was going a crucial step further to suggest that the 1987 Act 
permitted potentially incriminating information to be demanded from the accused 
person himself once that stage is reached. Only the clearest statutory language 
could produce such a result and there was nothing in the language of section 2 of 
the 1987 Act to allow it. Section 2 authorised the issue of a notice against a person 
whose affairs were being investigated and the language did not contemplate the 
exercise of the power against a person whose affairs had already been investigated 
to the extent of a charge being laid against him. The Court recognised that section 
2(8) of the Act does not permit a statement made by a person in response to a 
section 2 notice to be used as evidence against him in any prosecution except in 





13 See eg Re London United Investments pic [1992] BCLC 91, [1992] 2 All ER 842; AT & Y Istel Ltd v 
Tully [1992] 3 All ER 523. 

14 Smith v Director of Serious Fraud Office [1992] 3 All ER 456; Murray v DPP [1994] 1 WLR 1. 

15 ibid. 
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limited circumstances, but there was no restriction upon the use by the prosecution 
of incriminating information or evidence obtained as a result of such a statement. 
The Court would therefore have been persuaded to have quashed the notice on the 
ground that the power of the Serious Fraud Office to require information from a 
person suspected of an offence came to an end when he was charged with that 
offence. But it felt unable to do this because of an earlier decision of the Court 
arising out of a section 2 notice served on the Guinness company,!* in which the 
Court had made certain obiter observations to the effect that the Serious Fraud 
Office did have the power to issue a notice against a person charged with an 
offence, provided the questions put were limited to the kind of questions allowed 
after charge under paragraph 16 of the PACE Code and provided they were 
preceded by a caution. The Court therefore upheld the applicant’s objection to the 
proposed interview on the alternative ground that the applicant had to be cautioned 
before being called upon to comply with the requirements of the notice. The effect 
of this was to provide the applicant with a reasonable excuse under section 2(13) 
for failing to comply with the requirements of the notice. 

When the Director of the Serious Fraud Office appealed against the decision to 
the House of Lords, counsel for the respondent conceded that the declaration could 
not stand as it was. The House of Lords agreed that there could be no logic in 
Parliament empowering the Serious Fraud Office to put questions without being 
able to compel answers to them. Therefore, either the Director was empowered to 
issue a section 2 notice with powers to compel answers when the respondent was 
charged or she was not. The respondent argued the appeal on two grounds. First of 
all, it was argued that on a true interpretation of the statute the investigation and 
with it the Director’s compelling powers came to an end when the respondent was 
charged. Lord Mustill, who delivered the only speech in the House of Lords, 
found this proposition impossible to sustain. The statute plainly permitted the 
Director to require a person being investigated to answer questions on any matter 
relevant to the investigation and it was unrealistic to think that an investigation 
ended at the point of charge. If it did so, the Director would be prevented from 
questioning not only persons charged but also other parties who might have 
information relevant to the investigation. This was quite out of line with the 
extensive inquisitorial powers created by the Act.” 

The second, more substantial, argument of the respondent was that, whatever 
the words of the Act may say, they must be understood as qualified by a tacit 
exception preserving the ancient right of silence as manifested in the immunity 
from being asked questions after charge as laid down in the PACE Code. Lord 
Mustill agreed that it could not be doubted that ‘there is a strong presumption 
against interpreting a statute as taking away the right of silence, at least in some of 
its forms.”!8 But earlier in his judgment he explained that the right of silence did 
not denote any single right but rather referred to a disparate group of immunities, 
which differed in origin, incidence and importance, and which were each 
prompted by distinct motives. He identified the different immunities as follows”: 





16 Rv Serious Fraud Office, ex p Saunders (1988) 138 NLI 243. 

17 The Court of Appeal has recently held that the Serious Fraud Office has the power to require third 
parties to produce documents relevant to an investigation after persons under investigation have been 
charged (In re Arrows Lid (No 4); Bishopsgate Investment Management Ltd and Another; Headington 
Investments Ltd [1993] 3 All ER 861). See P. Paulden (1994) 57 MLR 280. 

18 [1992] 3 All ER 456, 471. 

19 ibid pp 463—464. 
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(1) a general immunity, possessed by all persons and bodies, from being compelled on pain of 
punishment to answer questions posed by other persons and bodies; (2) a general immunity, possessed 
by all persons and bodies, from being compelled on pain of punishment to answer questions the answers 
to which may incriminate them; (3) a specific immunity, possessed by all persons under suspicion of 
criminal responsibility whilst being interviewed by police officers or others in similar positions of 
authority, from being compelled on punishment to answer questions of any kind; (4) a specific 
immunity, possessed by accused persons undergoing trial, from being compelled to give evidence, and 
from being compelled to answer questions put to them in the dock; (5) a specific immunity, possessed 
by persons who have been charged with a criminal offence, from having questions material to the 
offence addressed to them by police officers or persons in a similar position of authority; (6) a specific 
immunity . . ., possessed by accused persons undergoing trial, from having adverse comment made on 
any failure (a) to answer questions before the trial, or (b) to give evidence at the trial. 


In this case, what the respondent had to show was that despite the power under 
the 1987 Act to require individuals under investigation by the Serious Fraud Office 
to furnish information, Parliament must have intended to preserve the specific 
immunity against questioning after charge. His Lordship then engaged in an 
historical explanation designed to show that this particular immunity was much 
less ancient than others grouped under the rubric of the ‘right of silence.’ In his 
view, this immunity was not directly linked to the privilege against self- 
incrimination but was rather a development of the law relating to the admissibility 
of confessions. To ensure that confessions made to the police were truly voluntary, 
it was considered that there was a need to prohibit questioning beyond a certain 
point and that answers given to questions after this point were not admissible in 
later proceedings. But since it was clear that Parliament had specifically 
established an inquisitorial regime in relation to serious or complex fraud which 
was designed to compel answers to questions and since the answers were not able 
to be used against the person under investigation in subsequent proceedings, there 
was no reason for qualifying the Serious Fraud Office’s powers by any prohibition 
against questioning once the person was charged. 

In his judgment, Lord Mustill provides a useful analysis of the various 
immunities grouped under the right of silence. In breaking up various aspects of 
the right, he points to the need for more precision when speaking about a right 
which is too often referred to as a monolithic principle deeply embedded in English 
law. More debatable is his assertion that although the separate immunities are all 
concerned with the protection of citizens against the abuse of powers by those 
investigating crimes, they are not all different ways of expressing the same 
principle. No doubt the particular motives that prompted each of them can be 
distinguished, but this is not to say that there is not a unifying principle underlying 
each, namely that individuals should not be put in the position of having to answer 
questions put to them, especially when the questions asked may incriminate them. 
So, although the immunity against being questioned after charge may have been an 
historical development of the law relating to the admissibility of confessions, the 
rules on confessions can themselves be derived from this general principle. It is not 
therefore, with respect, sufficient to argue that Parliament could not have intended 
to exempt charged persons from the exceptional powers given to the Serious Fraud 
Office on the ground that the immunity against questioning charged persons was 
historically developed from the law governing the admissibility of confessions. If 
there is a clear link in principle between this particular immunity and the privilege 
against self-incrimination, the strong presumption against interpreting a statute as 
taking away the privilege against self-incrimination comes into play in relation to 
this particular immunity. 

Lord Mustill’s judgment is deeply historical in orientation and there is little 
discussion of the justification for permitting the Serious Fraud Office to question 
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charged persons. What is missing from both the judgments of the Divisional Court 
and the House of Lords is any clear analysis of the procedural context in which the 
powers given to the Director of the Serious Fraud Office are to be exercised. In the 
Divisional Court, Nolan LJ drew a sharp distinction between the position of a 
suspect before charge at which stage in his view Parliament clearly intended that 
the powers of the Director could be exercised and his position after charge when 
his status had changed and he had become the subject of criminal proceedings. But, 
as Lord Mustill said in the House of Lords, it is not strictly accurate to regard the 
moment of charging as marking a watershed in the relationship between the 
suspect and the police, because the police ought to abstain from questioning as 
soon as they have sufficient evidence against the suspect for a prosecution to 
succeed.” 

More important than this, however, is the fact that the entire context in which the 
powers of the Director are exercised is altogether different from that in which a 
suspect is being questioned by the police. Lord Mustill recognised that Parliament 
has created an entirely different regime to govern the investigation of serious 
fraud. This is a regime which he described as inquisitorial, but it is not without its 
safeguards for accused persons. One of these is the protection that any statement 
made in response to a section 2 notice shall not be admitted against the suspected 
person at his trial. Another is that when a person attends an interview under a 
section 2 notice he does so in very different conditions from those which pertain 
when someone is questioned in a police station. Attention has been drawn to the 
difference of procedural context between an examination by DTI inspectors or 
questioning in insolvency proceedings and questioning in the police station.?! The 
difference is just as evident in the case of persons required to attend for interview 
at the Serious Fraud Office. The person who is required to attend is given advance 
notice in writing of what is required from him and he is positively advised to have a 
legal adviser present during the interview. By contrast, police interrogation of 
persons in custody in a police station takes a quite different form. Although the 
Code of Practice issued under PACE therefore imposes strict requirements on the 
police as to when suspects should be charged and on what may be asked after 
charge, these conditions are imposed for the purpose of protecting persons in 
police custody, and they are arguably less necessary in the very different 
conditions which operate when persons are being questioned by the Serious Fraud 
Office. It is this reason rather than, with respect, any suggestion that the Code 
requirements are not directly linked to the privilege against self-incrimination 
which justifies the decision to permit questioning by the Serious Fraud Office after 
the point of charge. 

Of course, there may come a point along the criminal process when it may 
become oppressive to require information from an accused person. The Divisional 
Court was much concerned at the prospect of an accused person throughout his 
trial being subjected outside court hours to a parallel process of investigation by 
the Serious Fraud Office. Lord Mustill believed that, in the unlikely event of such 
a scenario, there would be ample remedies to ensure that the Director’s powers 
were not abused. Presumably, this may be one situation where a defendant’s 
refusal to comply with the requirements of a section 2 notice would be considered 
to be reasonable and the defendant would therefore have a reasonable excuse under 


20 Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers, 
para 11.4. 
21 See A.A.S. Zuckerman, The All England Law Reports Annual Review (1991) pp 165— 168. 
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section 2(13) of the Act for not complying. There remains scope for argument as to 
whether a refusal may be reasonable at an earlier stage of court proceedings, for 
example during the course of a preparatory hearing. 


The Criminal Evidence (Northern Ireland) Order 1988 


The other recent House of Lords’ decision on the right of silence has involved the 
interpretation of the Criminal Evidence (NI) Order 1988, which was introduced in 
Northern Ireland to curtail the sixth specific immunity identified by Lord Mustill 
in Smith, namely that possessed by an accused pérson at trial from having adverse 
comment made on his failure to answer questions before or at trial.” The 
particular provision that came under scrutiny in Murray v DPP”? was Article 4 of 
the Order which enables a court or jury to draw such inferences as ‘appear proper’ 
from an accused’s refusal to testify or answer questions in court. In this case, the 
defendant was convicted of the attempted murder of a UDR soldier on the basis of 
a certain amount of forensic evidence linking him with the shooting and on the 
basis of his refusal to give evidence in court. When the police searched his home 
on the morning of the shooting, he told them that he had been staying at a friend’s 
house at the time of the shooting and, when he was asked to account for a pair of 
muddy jeans found in his house which had particles on them consistent with 
cartridge discharge residue, he told the police he had been out hunting. But he 
refused to testify at his trial. 

It is clear that inferences may be drawn at common law from a refusal to testify 
when the facts raise what has been called a ‘confession and avoidance’ situation‘; 
that is, when the accused’s defence involves admitting certain aspects of the 
prosecution case and providing an innocent explanation for these. The trial judge 
believed that the facts in this case raised just such a situation and he went on to 
draw the inference that the accused’s innocent explanations were untrue because of 
his failure to give sworn factual foundation to them. But he then went on to 
consider the 1988 Order which he believed entitled him to draw whatever 
inference was proper as a matter of common sense whether the facts raised a 
confession and avoidance situation or not, and concluded that in this case it was 
only common sense to infer that the accused was not prepared to assert his 
innocence on oath because that was not the case. 

The defence appealed on the ground that Article 4 was only declaratory of the 
common law so far as drawing inferences from the failure of the accused to give 
evidence was concerned, as it did not expressly extend the nature or scope of the 
inferences which could be drawn at common law. The problem with this argument 
was that the common law has been very unclear on the kind of inferences that may 
be drawn from an accused’s silence in court. Apart from uncertainty surrounding 
the meaning of ‘confession and avoidance’ situations, there are conflicting dicta on 
the extent to which triers of fact are entitled to draw inferences from a refusal to 
testify.” The Court of Appeal referred extensively to the Eleventh Report of the 


22 For background and discussion of the Order, see J.D. Jackson, ‘Recent Developments in Criminal 
Evidence’ (1989) 40 NILQ 105. 

23 supra n 14. For further discussion of this case, see J.D. Jackson, ‘Inferences from Silence: From 
Common Law to Common Sense’ (1993) 44 NILQ 103. 

24 See R v Mutch [1973] 1 All ER 178. 

25 cf Haw Tua Tau v Public Prosecutor [1982] AC 136, 152; Rv Cullen, McCann and Shanahan [1990] 
CLR 535. 
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Criminal Law Revision Committee and concluded that the defect in the law at 
which Article 4 was aimed was that the law and practice were not clear on the 
important issue of the extent to which, where there was a prima facie case against 
the accused, the judge could comment to the jury on the failure of the accused to 
give evidence or could draw an inference in his judgment from such failure. if he 
were trying the case without a jury. The Lord Chief Justice, Hutton LCJ, said that 
it appeared that under the existing law and practice the judge was not permitted to 
invite the jury to draw such inferences as common sense dictated from the failure 
to give evidence. It was clearly the intention of Parliament to change this position 
and to enable judges and juries to draw adverse inferences. Article 4 provided that 
the court or jury may draw such inferences from the failure or refusal to give 
evidence as appear proper. What was proper under the Order was dictated not by 
common law but by the circumstances of the particular case applying ordinary 
common sense. Furthermore, there could be no objection to drawing an inference 
which leads to the conclusion that the accused is guilty, because Article 4(4) stated 
in express terms that the court or jury in determining whether the accused is guilty 
of the offence charged may draw such inferences from a refusal to testify as appear 
proper. In this case, the accused had failed to go into the witness box to give 
explanations as to how the various pieces of evidence adduced by the Crown, such 
as the firearms residue on the jeans, could have got there in a way consistent with 
the reasonable possibility of his innocence. This justified the inference that there 
was no reasonable possibility of an innocent explanation to rebut the inference 
which the Crown submitted should be drawn from the evidence, namely that the 
appellant was one of the gunmen who used the car and shot the victim and that he 
was therefore guilty. 

The House of Lords did not think it necessary to consider exactly what the 
position was at common law as the Order clearly intended to change the law and 
practice and the only question to be decided was whether in the light of the Order 
the judge was entitled to do what he did. Lord Slynn of Hadley approved Lord 
Diplock’s dictum in Hau Tua Tau v Public Prosecutor,” interpreting similar 
legislation applying to Singapore that ‘what inferences are proper to be drawn. 
from an accused’s refusal to give evidence depend upon the circumstances of the 
particular case, and is a question to be decided by applying ordinary common 
sense.’ He continued”*: 

[If aspects of the evidence taken alone or in combination with other facts clearly call for an explanation 

which the accused ought to be in a position to give, if an explanation exists, then a failure to give any 


explanation may as a matter of common sense allow the drawing of an inference that there is no 
explanation and that the accused is guilty. 


In this case the circumstantial evidence linking the accused with the shooting, 
including the cartridge residue on the jeans and the mud on the trousers, and the 
evidence that he was not at home during the night clearly taken in combination 
called for an explanation in all the circumstances of the case and the judge was 
entitled as a matter of common sense to infer that there was no innocent 
explanation to the prima facie case and that the accused was guilty. 

It is hardly surprising that the Court of Appeal and the House of Lords both 
rejected the argument that Article 4 was merely declaratory of the common law, 
given the state of confusion that the common law was in on the question of what 





26 Emphasis added by the Court of Appeal. See p 69 of the unreported judgment. 
27 [1982] AC 136, 153. 
28 [1994] 1 WLR 11. 
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inferences could be drawn from a refusal to testify. But it did not follow that the 
only possible interpretation open to their Lordships was to construe the Order as 
permitting the court or jury to draw whatever common sense inferences as could be 
inferred from silence. Again, the House of Lords failed to give sufficient 
consideration to the procédural context in which the right of silence immunities 
were being withdrawn by Parliament. The right of silence in the criminal trial is 
commonly associated with the adversarial process and the criminal burden of 
proof. The result is that when-the courts or juries are permitted to draw inferences 
from silence, it is not only the right of silence that is affected. Other principles long 
considered a part of the adversarial trial are affected as well. This is particularly so 
in the case of a refusal to testify. In the only other speech given in the House of 
Lords, Lord Mustill seemed to recognise this when he said that although the Order 
does not expressly say so, it must be assumed that after the close of the prosecution 
case and before the accused is warned that he will be called upon to give evidence, 
there should be some opportunity for a submission on behalf of the defendant that 
there is no case to answer. Otherwise, he said the Order would have a fundamental 
effect on the long-established rules concerning the burden and standard of proof. 

It is certainly true that if the defence were prevented from making a submission 
of no case before being warned about the consequences of not testifying, 
defendants would feel required to respond to what may be a flimsy case and this 
would in effect reverse the burden of proof.” But the onus on the prosecution is 
not merely to produce a prima facie case against the accused but to prove its case 
beyond reasonable doubt. A prima facie case is not necessarily a strong case and it 
is arguable that if the Order permits the trier of fact at the end of the trial to draw 
whatever common sense inferences are appropriate from an accused’s silence in 
order to bolster a prosecution case which falls short of proving guilt beyond 
reasonable doubt, this in itself has a fundamental effect on the rules concerning the 
burden of proof. The traditional conception of the accusatorial criminal trial is that 
it is more than an inquiry into the accused’s guilt; it is a demonstration by the 
prosecution of the accused’s guilt, and it is arguably inconsistent with the principle 
that it is for the prosecution to demonstrate the accused’s guilt to allow the 
accused’s refusal to participate in the trial by testifying to play a part in this 
demonstration. Whatever the intention of Parliament, it is therefore arguable that 
any change to this fundamental principle ought to have been expressly provided for 
under the terms of the Order. 

Adherence to this principle would not mean that there would not be occasions 
when inferences could quite properly be drawn from silence under the Order. A 
distinction has been made between inferences which are drawn directly to bolster 
the prosecution case and inferences which are drawn to undermine the defence 
case.*° In his judgment, Lord Mustill considered that inferences may be drawn 
under Article 4 both when no explanation is forthcoming from the accused and, as 
he put it, when ‘the defendant seeks to outflank the case for the prosecution by 
means of a “positive” defence.’?! In practice, of course, inferences drawn from a 
failure to substantiate the defence case have the effect of bolstering the prosecution 
case, but there is arguably a distinction in principle here. It may be argued that the 
prosecution’s task in a criminal trial is to exclude every explanation consistent with 


29 See Royal Commission on Criminal Procedure, Report (1981) Cmnd 8092, para 4.35. 

30 See J.D. Heydon, Evidence: Cases and Materials (London: Butterworths, 3rd ed, 1991) pp 148— 149; 
Working Group on the Right of Silence, Report (13 July 1989). 

31 [1994] 1 WLR 1, 5. 
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innocence.” If this is so, it is contrary to principle to permit it to rely on the 
failure on the part of the accused to provide an innocent explanation for the 
evidence to draw the inference that there is no innocent explanation. However, it is 
practically inipossible for the prosecution to counteract every possible exculpatory 
argument which might conceivably be relied upon by the accused, and the defence 
therefore has the burden of raising certain issues if it wishes them to be considered 
in the trial. This burden on the defence does not necessarily require the defendant 
to testify — the prosecution has the duty of negativing any issue raised. However, 
it can be argued that when the defence raise a possible innocent explanation, the 
prosecution is entitled to rely on any failure on the part of the accused to make the 
explanation that is being relied on more convincing by testifying. 

Although the House of Lords did not have to deal with the interpretation of other 
Articles in the Order, it may be argued that there should be a similar prohibition 
against positive inferences of guilt being drawn from an accused’s silence on other 
occasions. This would mean that in relation to Article 3 which permits inferences 
to be drawn from a failure to mention a fact later relied on in defence, the 
inferences which are entitled to be drawn under the Order should be limited to 
drawing the inference that the defence is untrue.*? To go further and allow silence 
to become positive evidence of guilt shifts the burden of proof on to the suspect at 
the stage when he is being questioned by the police. The suspect is forced to speak 
to his innocence or run the risk of an inference of guilt being drawn against him at 
the trial. At this stage of questioning, the suspect is in a particularly vulnerable 
position and the courts should arguably go further and require certain minimum 
procedural safeguards to be provided before permitting any inferences to be drawn 
under the Order. Article 3 specifically requires that inferences may not be drawn 
unless the accused could reasonably have been expected to mention the fact relied 
on, but no indication is given as to how this test should be applied. Arguably, what 
is at stake here is not merely the evidential question whether innocent persons 
would at this stage mention facts relevant to their defence, but whether and in what 
circumstances it is reasonable in principle to expect persons to cooperate with the 
police, whether they are innocent or not.” No mention is made in Article 3 of the 
caution that has subsequently been drawn up to be given to suspects in this situation 
and it can be argued that it needs to be made clear that it is not reasonable to expect 
persons to mention facts before they have been cautioned. Beyond this, a suspect 
now has a statutory right of access to legal advice,” and it can be argued that it is 
not reasonable to require persons to mention facts or, indeed, to account for 
matters before they have been told about their right of access and before they have 
been able to exercise it. 


The Importance of the Procedural Context 


As Parliament shows an increasing tendency to diminish the right of silence, the 
courts need to be clear about what contemporary significance the right of silence 





32 See Zuckerman, supra n 12, pp 134—135. 

33 See Report, supra n 30, para 83. 

34 For further argument, see J.D. Jackson, ‘The Criminal Evidence (NI) Order 1988: The Need for 
Statutory Guidance on Drawing Inferences from Silence?’ (1991), Sixteenth Annual Report of the 
Standing Advisory Commission on Human Rights, 233, 240. 

35 The relevant provisions in Northern Ireland are Article 59 of the Police and Criminal Evidence (ND 
Order and s 45 of the Northern Ireland (Emergency Provisions) Act 1991. 
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has and what principles underlie it. It has been argued that the courts’ task is to 
search for the general moral principles which underlie legal rules and doctrines in 
the past and to attribute contemporary meanings to the ideas expressed by these 
principles.’ At this point we need to return to Lord Mustill’s speech in Smith. 

Lord Mustill drew attention to a number of motives that caused the right of silence 
to be embedded in English law. First of all, there is the consideration that one 
person should, so far as possible, be entitled to assert his privacy and tell another 
to mind his own business. Second, there is a long history of reaction against abuses 
of judicial interrogation. Third, there is the instinct that it is contrary to fair play to 
put the accused in a position where he is exposed to condemn himself out of his 
own mouth and, finally, there is the desire to minimise the risk of false 
confessions. Lord Mustill argued that these motives have to be kept distinct but he 
did not explain what their significance was so far as the courts are concerned. 

It has been argued in the context of constitutional judicial review that it is not for 
the courts to enforce political values but rather to enforce ‘process rights.’ This 
distinction has been criticised on the ground that substantive issues of political 
morality underlie the process rights that are identified.** In the criminal process, 
however, it is possible to distinguish between the general balance that has to be 
struck between the need to suppress crime and the need to protect individual liberty 
and privacy, and the more limited task of particular concern to the courts to ensure 
that wherever this balance is struck the integrity of the process is maintained as far 
as possible by facilitating the acquisition of information whilst at the same time 
safeguarding key procedural rights. It follows that an important distinction can be- 
drawn between the first and third and the second and fourth of the motives 
identified by Lord Mustill. His Lordship said that there was a need to draw a line 
between personal liberty and privacy and the need for the state to be provided with 
information. Where this line should be drawn is a matter for Parliament and on 
occasions Parliament may deem it necessary for accused or suspected persons to 
incriminate themselves. The courts” function, on the other hand, is, arguably, to 
ensure due process in those situations when Parliament has deemed it necessary for 
persons to provide information. 

The courts have for some time recognised that they have a responsibility to 
ensure a fair trial to defendants.*? Lord Diplock clarified what is meant by this 
when he said in R v Sang that a fair trial involves in the case of a trial on indictment 
that it should take place before a judge and jury and that the case against the 
accused should be proved to the satisfaction of the jury beyond reasonable doubt on 
evidence that is admissible in law.* The need to safeguard the presumption of 
innocence requires that at the trial the prosecution produce the fruits of its 
investigation and prove the charges brought against the accused beyond reasonable 
doubt. Beyond this, however, Lord Diplock recognised that historically the courts 
have exercised control over the admission of confessions and this had to do 
principally with the privilege against self-incrimination. It is now recognised that 
what goes on in the pre-trial phase of investigation has a considerable impact on 
what happens at trial, and that the courts therefore need to take a supervisory role 


36 A. Stein, ‘From Blackstone to Woolmington: On the Development of Legal Doctrine’ (1993) 14 J 
Legal History 13, 24. 
37 John Hart Ely, Democracy and Distrust: A Theory of Judicial Review (Cambridge, Mass:  Haryard; 
University Press, 1980). ; Iya > 
38 Ronald Dworkin, A Matter of Principle (Oxford: Clarendon Press, 1986) pp 57— 69. ; ig Co pee 


39 See eg Rv Sang [1979] 2 All ER 1222. ci eh. a 

40 ibid p 1230. é y 
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over this pre-trial phase.*! This requires that the courts guard against procedural 
unfairness in the pre-trial phase and in particular against the abuse of interrogation 
of suspects. Abuses occur here when individuals are not provided with certain key 
safeguards such as the right to legal representation and the right to be given some 
indication of the case against them. In the absence of these safeguards, there is a 
risk that individuals will be so intimidated that they may provide false information. 
Even if in individual cases there may be no risk of this, it is, arguably, still the 
responsibility of the courts to see that adequate standards of investigation are 
maintained. 

This suggests that the courts have an important role in upholding the right of 
silence, but as a procedural protection for individuals rather than as a political 
principle which must be adhered to in all contexts. Instead of the courts upholding 
a strong presumption against a statute taking away the general right of silence, the 
courts should be more concerned to uphold a strong presumption against a statute 
taking away the right of silence in conditions of procedural unfairness and at the 
trial stage when the prosecution bears the burden of proving the accused’s guilt. 
This offers a way out of the equivocal attitude which the courts have hitherto 
displayed towards the right of silence and suggests an approach towards the right 
which is consistent with the contemporary role of the courts in the criminal 
process. 


Corporate Fraud: Civil Disclosures in Criminal 
Proceedings 


Peter Paulden* 


The investigation and prosecution of corporate fraud is an area of the law which 
has attracted considerable recent notoriety. To some extent this notoriety has 
reflected the increasing excesses of corporate mismanagement as well as the much 
publicised difficulties which fraud prosecutions have encountered. At the same 
time, concern has been expressed over the role and powers of the Serious Fraud 
Office (SFO) established by the 1987 Criminal Justice’ Act.! Much of the 
controversy has focused on the SFO’s powers of questioning under section 2(2), 
the abrogation of the right of silence which these powers entail and the exercise of 
these powers in respect of persons who have already been charged with criminal 
offences. Given the importance of these issues, it is not surprising that less attention 
has been paid to other aspects of the SFO’s powers, in particular its powers under 


eee 
41 See D. Feldman, ‘Regulating Treatment of Suspects in Police Stations: Judicial Interpretations of 
Detention Provisions in the Police and Criminal Evidence Act 1984’ [1990] CLR 452. 


*Lecturer in Law, University of Hull. 


1 The 1987 Act, s 1 empowers the SFO to investigate and/or prosecute ‘alleged offences involving 
serious or complex fraud. Under s 2(2), the SFO may by written notice require a person under 
investigation (or any other person having relevant information) to answer questions or furnish 
information. Under s 2(3), the SFO may by written notice require a person under investigation or any 
other person to produce specified documents relating to matters relevant to the investigation. Under 
s 2(13), failure without reasonable excuse to comply with these requirements is made a summary 
offence. 
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section 2(3) to demand specified documents. Generally these powers are simply 
used to obtain relevant background information — but not always. In a trio of cases 
— Re Arrows Ltd (No 4), Re Bishopsgate Investment Management Ltd and Re 
Headington Investments Ltd? — the Court of Appeal was concerned with a more 
contentious exercise of these powers, raising important questions as to the use of 
enforced civil disclosures in corporate fraud prosecutions. 

All three cases involved individuals who had been directors of companies which 
had gone into compulsory liquidation (or receivership). In compliance with the 
corporate insolvency investigations, they had made detailed statements to the 
liquidators and been subject to private examination (under sections 235 and/or 236 
of the 1986 Insolvency Act). The individuals were now facing criminal charges 
(theft, conspiracy to defraud) and were the subject of investigation by the SFO. 
The SFO, anticipating that the insolvency disclosures would provide useful 
evidence, invoked its section 2(3) powers to demand the documents. The 
liquidators were content to hand them over, but the individuals facing prosecution 
sought to invoke Chancery’s supervisory jurisdiction over insolvency to prevent 
this happening. Each of the three cases came before Vinelott J. He rejected 
arguments that the documents were protected by reason of their incriminatory and/ 
or confidential nature and ruled that they should be handed over to the SFO. At the 
same time he accepted the force of the argument that the use of the documents as 
evidence should be restricted. Since section 2(8)? of the 1987 Act restricted the 
use which the SFO could make of incriminating statements obtained under its 
section 2(2) powers, a similar restriction should apply to the SFO’s use of 
incriminating documents obtained under its section 2(3) powers. These rulings, not 
surprisingly, pleased neither side. The Court of Appeal was, therefore, faced with 
appeals (or applications to appeal) against Vinelott J’s decisions that the insolvency 
documents should be made available to the SFO and an appeal by the SFO against 
Vinelott J’s ruling restricting the use which could be made of the incriminating 
disclosures as evidence. 

The judgments of the Court of Appeal are uncompromising in their tone and 
substance. Once the law had required the incriminating disclosures to be made, 
they became available for use in criminal proceedings. The SFO was plainly 
empowered to obtain the documents under its section 2(3) powers and arguments 
that the insolvency disclosures were protected by reason of their confidential 
nature were untenable. The powers under section 2(3) could be exercised at any 
stage of the criminal investigation and it was immaterial that the individuals 
concerned had now been charged with criminal offences. It followed, therefore, 
that Vinelott J was correct in ruling that the documents had to be handed over to the 
SFO. On the other hand, Vinelott J’s attempt to restrict the use which could be 
made of the documents as evidence was held to be wholly unjustified. The 
protection provided by section 2(8) was restricted to incriminating statements 
obtained under section 2(2) interrogations and there was no basis for extending its 
operation to the civil disclosures which were plainly admissible as evidence. Each 
of these issues will be explored in greater detail before considering the wider 
significance of the cases in the light of current policy towards corporate fraud. 


2 [1993] 2 All ER 801. 

3 Under s 2(8), para (b), a statement made in response to a requirement imposed by s 2 may not be 
adduced as part of the prosecution case; it may only be used for cross-examination purposes to 
challenge inconsistent testimony. 
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The incriminating insolvency disclosures had been made in consequence of the 
Court of Appeal’s earlier decision in Bishopsgate Investment Management Ltd v 
Maxwell, which had ruled that the common law privilege against self- 
incrimination had been impliedly abrogated in corporate insolvency investigations 
by the 1986 Insolvency Act. According to the Court of Appeal,’ the implications 
of its earlier decision were clear: in requiring the disclosures to be made, the Court 
had plainly envisaged that they could be used as evidence in subsequent criminal 
proceedings. It may be helpful, therefore, to examine briefly the issues raised by 
this earlier decision, since it was seen as initiating the policy which was now being 
confirmed. . 

The significance of the decision in BIM v Maxwell lay in the Court’s insistence 
that the privilege against self-incrimination had been excluded not only as regards 
public examinations in open court but, more significantly, as regards informal and/ 
or formal private examinations as well. The decision was reached on two main 
grounds. The first was that the procedural requirements under sections 235 and 
236 of the 1986 Act imposed specific duties on those being examined to cooperate 
fully and on those conducting the investigation to ensure such cooperation was 
forthcoming. These duties would not be discharged if the person being examined 
could decline to provide information and answer questions on the grounds of 
possible self-incrimination. The second was the need for a consistent approach to 
personal and corporate insolvency, given that the 1986 Act had combined the 
procedures for both in a single legislative framework.® Since the privilege could 
not be invoked by a bankrupt in personal insolvency, it now followed that it could 
no longer be invoked by a former director in corporate insolvency. Although the 
decision has been criticised,’ a policy of enforced disclosures seems plainly 
justified in order to ensure the efficacy of corporate insolvency investigations.® 
What is perhaps more controversial is the use of the enforced disclosures for a 
criminal prosecution.’ 

The effect of the decision in BIM v Maxwell was to extend to corporate 
insolvency the policy that had long applied in personal insolvency.!° The use of a 
bankrupt’s enforced disclosures in criminal proceedings had hitherto reflected two 
important considerations. First, since the disclosures sought to be used as evidence 
had been obtained by procedures which Parliament had directly sanctioned, the 
element of compulsion ceased to be a valid ground of objection to the use of the 
disclosures as evidence. Second, the fact that Parliament had failed in the context 
of bankruptcy legislation to provide protection against the enforced disclosures 
being used in criminal proceedings (when it had provided such protection in other 


[1992] 2 All ER 856. The defendant in this case was Kevin Maxwell, who features again in the present 
cases. 

See the main Arrows judgment, n 2. $ 

For public examinations, see ss 133 (corporate insolvency) and 290 (personal insolvency). For formal 
private examinations, compare ss 236 (corporate insolvency) and 366 (personal insolvency). 

On the grounds (1) that ss 235 and 236 fall far short of being an explicit abrogation of the privilege 
against self-incrimination, and (2) that the analogy between personal and corporate insolvency is 
inappropriate since the company is a separate legal entity. Former directors, assisting the investigation 
into the company’s affairs, should therefore be protected. 

See Vinelott J’s judgment in Re Jeffrey Levitt Ltd [1992] 2 All ER 509. 

See A. Tomkins and B. Bix, ‘The Sounds of Silence — A Duty to Incriminate Oneself?’ [1993] PL 
336. 

10 See R v Scott (1856) Dear & B 47, and Re Paget [1927] 2 Ch 85. 
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contexts) was seen as indicative that no such protection was intended.!! These 
considerations are plainly germane to the legislative framework of the 1986 Act 
which applies to both personal and corporate insolvency. Not only does the 
legislation conspicuously refrain from providing protection against the use of 
enforced disclosures in criminal proceedings, but it goes one step further, having 
regard to the wording of section 433. 

The judgments in the present cases placed considerable emphasis on section 433, 
which provides: 

In any proceedings (whether or not under this Act) — (a) a statement of affairs . . . and (b) any other 


statement . . . made in pursuance of a requirement imposed by this Act, may be used in evidence against 
any person making or concurring in making the statement. 


According to the Court of Appeal, section 433 had the effect of explicitly 
endorsing the use of enforced insolvency disclosures in criminal proceedings. This 
emphasis may seem a little surprising given the somewhat vague wording of 
section 433. It is clear, however, that the opening words are seen as being of 
general application and that the use of the permissive ‘may’ signifies that the 
evidence will normally be admissible, unless there are other factors which require 
its exclusion. The inference that section 433 extends to criminal proceedings 
becomes more apparent when regard is had to the long-established position in 
personal insolvency (as indicated above), the obligations imposed on those 
conducting insolvency investigations to report any criminal wrongdoing which 
their investigations have revealed’? and the fact that section 433 is one of 
numerous legislative provisions which provide that incriminating statements 
obtained from various civil investigations may be used as evidence in any 
proceedings. 

The Court of Appeal referred briefly to the compromise effected by legislative 
provisions such as section 31(1) of the 1968 Theft Act, which provides for 
incriminating disclosures to be made in civil proceedings, while at the same time 
prohibiting their use as evidence in criminal prosecutions.'4 As the Court 
indicated, it was clear that section 31(1) had no application to disclosures made in 
insolvency investigations. First, since section 31(1) excludes the privilege against 
self-incrimination, it presupposes a situation in which the privilege would 
otherwise arise and consequently does not apply where the privilege has been 
excluded by other statutory provisions. Second, section 31(1) plainly has no 
application if Parliament has elsewhere provided (as it has in section 433) that 
particular civil disclosures are to be admissible in criminal proceedings.!° As the 
Court indicated, section 31(1) also gives rise to its own difficulties. It only 
provides protection in respect of prosecutions for Theft Act offences (theft, 
deception, false accounting, etc) and therefore does not apply to prosecutions for 


11 See Lord Campbell CJ in R v Scott (op cit), cf Coleridge J’s dissenting judgment. For criticism of the 
R v Scott doctrine, see J.D. Heydon, ‘Statutory Restrictions on the Privilege Against Self- 
Incrimination’ (1971) 87 LQR 214. 

12 1986 Act, ss 218 and 219. 

13 See eg ss 432 and 434 of the 1985 Companies Act (DTI investigations), R v Seelig [1991] 4 All ER 
429. See also ss 41—44 of the 1987 Banking Act and ss 94, 105 and 177 of the 1987 Financial 
Services Act. 

14 Under the 1968 Theft Act, s 31(1), which applies to civil proceedings for the recovery or 
administration of property etc, a person is not excused from answering questions or complying with 
other orders on the ground that to do so may incriminate that person (or a spouse) of an offence under 
the Act. Any resulting statement or admission is rendered inadmissible as evidence against that person 
(or a spouse) in prosecutions for a Theft Act offence. 

15 See R v Karsal [1992] 3 All ER 844 (a case on public examination in personal insolvency). 
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conspiracy to defraud since this is not a Theft Act offence. While there is clearly a 
need for a wider legislative provision, !® this would not encompass those situations 
in which Parliament clearly intends disclosures obtained in civil investigations to 
be used for the purpose of a criminal prosecution. 


The SFO’s Entitlement to Obtain the Insolvency Disclosures 


The Court of Appeal!” recognised that the right of the SFO to obtain relevant 
documents under section 2(3) of the 1987 Act was subject to two possible 
limitations. First, under section 2(9) Parliament had provided that a person was not 
required to produce documents if they were protected by a claim to legal 
(professional) privilege. Second, the court was also prepared to accept that 
confidential documents need not be produced if they were protected by public 
interest immunity.'® A significant part of the judgments is taken up with refuting 
arguments that these limitations applied to disclosures made in a corporate 
insolvency examination. The argument based on legal privilege was plainly 
untenable. Even if the circumstances had given rise to a claim to privilege, which 
was highly doubtful, the privilege would have been that of the liquidator and not 
that of the person making the disclosures. The argument based on public interest 
immunity raised more interesting issues. 

A stratagem which forces individuals in civil investigations to make disclosures 
which can be used against them in criminal proceedings is open to two possible 
objections. Not only may it seem unduly harsh but, more significantly, it may 
prove to be counter-productive if it has an inhibitory effect on the civil 
investigation.'? It was argued that insolvency investigations would be conducted 
more speedily and efficiently if those being examined were given protection 
against their disclosures being used against them and if liquidators were able to 
offer assurances of confidentiality. The objection to this argument was that it flew 
in the face of the legislative policy implemented by the 1986 Act. Far from 
imposing a system in which confidentiality was the basis for cooperation, the 
legislation adopted a strict regulatory approach and made it clear that the enforced 
disclosures were not intended to be protected, given the plain effect of section 433. 
There was, therefore, no incompatibility between the right of the SFO to demand 
the insolvency disclosures and the basis on which corporate insolvency 
investigations had now to be conducted. 


The Denial of Protection to Persons Already Charged 


A further matter which the Court of Appeal” had to consider was whether the 
SFO was empowered to obtain the incriminating disclosures once the individuals 
concerned had been charged with criminal offences. The Court was pressed with 


16 The difficulties arise in those situations where the obligations imposed under the Theft Act, s 31(1), 
may be circumvented by invoking the risk of prosecution for conspiracy to defraud and claiming the 
privilege against self-incrimination. See eg Tate Access Floors Inc v Boswell [1991] 3 All ER 303. 

17 See the main Arrows judgment, n 2. 

18 On the potential applicability of this principle in criminal proceedings, see Ex parte Osman [1992] 1 
All ER 108. ow 

19 See the concerns expressed in Re Atherton [1912] 2 KB 251. See also R v Pike [1902] 1 KB 553. 

20 See the judgments in the second and third cases, n 2. 
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an ingenious argument which suggested that this would be incompatible with the 
protection afforded to persons being prosecuted and undermine the basic 
distinction between the investigatory and accusatorial stages of criminal process. 

As the Court indicated, the argument appeared to ignore the implications of the 
decision of the House of Lords in SFO v Smith.?! That decision had established 
that the SFO’s powers of questioning under section 2(2) of the 1987 Act could be 
exercised even where the individuals concerned had already been charged. If, as 
the House of Lords had made clear, the SFO’s powers under section 2(2) 
continued up to the time of trial (provided they were not exercised in an oppressive 
manner), then the SFO’s powers of information-gathering under section 2(3) could. 
likewise be exercised after the individuals concerned had been charged. It was 
argued, however, that the decision in SFO v Smith required reconsideration. In 
allowing persons who were being prosecuted to be questioned in the same way as 
persons who had yet to be charged, the House of Lords had overlooked two 
matters. First, allowing questioning after charge under section 2(2) was 
incompatible with the case-statement procedure for preparatory hearings under 
section 9 of the 1987 Act, since such questioning effectively required disclosure by 
the defence prior to any statement of the prosecution case.”* Second, given that 
this would be the effect of the questioning, a person who had been charged with 
offences had a reasonable excuse under section 2(13) for declining to answer the 
questions put to him. This argument was rejected by the Court of Appeal. It was at 
variance with the plain effect of section 2, which required.a person under 
investigation to answer questions at any stage of the investigation. Moreover, 
section 9 was simply concerned with ensuring adequate pre-trial disclosure by 
both sides and was not intended to preclude the exercise of the investigatory 
powers conferred by section 2. The criticism made of SFO v Smith was therefore 
unfounded. It was also dismissed as being irrelevant, since there was a crucial 
difference between the situation in SFO v Smith (as regards section 2(2) powers) 
and the present situation (as regards section 2(3) powers). 

As the Court pointed out, the issue in SFO v Smith was whether individuals 
could be subjected to questioning after being charged. That issue did not arise in 
the present situation. The individuals who had been charged were not being 
subjected to further questioning or being forced to provide information which 
would incriminate them. The incriminating civil disclosures had been made before 
and not after the criminal charges were laid. The SFO was simply using its section 
2(3) powers to obtain existing documents which could be used as evidence under 
section 433 of the 1986 Act. The fact that the evidence was being obtained when 
the individuals concerned had been charged was immaterial. There was no 
requirement that the prosecution had to go to trial confining itself to the evidence 
on which the original criminal charges were based. If additional evidence already 
existed or if additional evidence came to light, such evidence could clearly be 
obtained and used (provided proper notification was given to the defence). This 
principle applied as much to the insolvency disclosures as to any other type of 
evidence. It followed, therefore, that there were no grounds for preventing the 
SFO from obtaining the insolvency documents.” 


21 [1993] AC 1. 

22 The 1987 Act, s 9(4), provides for a prosecution ‘case-statement’ to be supplied to the court and the 
defendant. Under s 9(5), compliance with s 9(4) is made a precondition to the outline disclosure 
requirements imposed on the defendant. 

23 The Court also rejected arguments that it should order the obtaining of the documents to be deferred 
until after notice of transfer to the Crown Court had been given or that it should order simultaneous 
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28) Non-Availability of the Limited Protection Under Section 


Perhaps the most controversial feature of the judgments” is the Court of Appeal’s 
insistence that the insolvency disclosures could be used as evidence without regard 
to the restriction in section 2(8)”> of the 1987 Act. As the Court indicated, section 
2(8) was restricted to statements made in consequence of the requirements imposed 
by section 2. The insolvency disclosures had not been made in consequence of 
section 2, but in pursuance of the obligations imposed by the 1986 Insolvency Act. 
Furthermore, the admissibility of the insolvency disclosures as evidence was 
governed by section 433 of the 1986 Act, which was expressed in unqualified 
terms. There was therefore no justification for invoking any implied qualification 
(based on parity of reasoning with section 2(8)) since this would be inconsistent 
with the plain effect of section 433. It followed, therefore, that Vinelott J had erred 
in seeking to restrict the use which the SFO could make of the insolvency 
disclosures as evidence. Moreover, Vinelott J’s approach (which had required the 
SFO to give an undertaking that the insolvency disclosures would not be used as 
evidence save in accordance with section 2(8)) was seen as raising more general 
objections. There could be no justification for a civil court seeking to fetter the 
exercise of the SFO’s powers under section 2. It was also inappropriate for a civil 
court to seek to exercise a supervisory function over the conduct of criminal 
proceedings or the evidence which prosecution authorities might wish to use.?6 
Questions relating to the admissibility of evidence in criminal proceedings were 
matters for the criminal courts alone to determine, particularly given their powers 
to exclude evidence under sections 76 and 78 of the 1984 Police and Criminal 
Evidence Act. 

In fairness to Vinelott J,” it is worth considering the alternative argument that 
may be put forward. The starting point is to ask what section 2(8) is designed to 
achieve. If it reflects a reluctance to allow individuals to be prosecuted on the basis 
of incriminating statements obtained by a process of compulsory questioning, its 
rationale applies not only to section 2(2) statements but the insolvency disclosures 
as well. Moreover, although the insolvency disclosures are not made in 
consequence of any section 2 requirement, the obtaining of these disclosures by 
the SFO for use as evidence is effected under its section 2(3) powers. That being 
the case, it seems anomalous to differentiate between an incriminating statement 
made directly to the SFO (under its section 2(2) powers) and an incriminating 
statement obtained by the SFO from other sources (under its section 2(3) powers). 
If section 2(8) applies to the one, it should logically extend to the other. 
Furthermore, extending the operation of section 2(8) in this way need not be seen 
as being incompatible with the operation of section 433. The insolvency 
disclosures remain admissible evidence under section 433; what is restricted is 
merely the use which the SFO may make of such evidence. Such an approach has a 
further advantage: it avoids a situation in which the SFO can effectively bypass the 
restriction on its powers by obtaining and using enforced civil disclosures as 





disclosure of the documents to the defence. Not only were such orders perceived to be unjustified, but 
the Court was also concerned to ensure that civil courts did not become embroiled in procedural 
disputes relating to criminal process. 

24 See the main Arrows judgment, n 2. 

25 Seen3. 

26 See Istel Ltd v Tully [1992] 2 All ER 28 (CA), [1992] 3 All ER 523 (HL). 

27 See Re Arrows Ltd (No 4) [1992] BCC 987. 
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evidence. The insolvency disclosures, like section 2(2) statements, can only be 
used for the wholly justified purpose of challenging inconsistent testimony. 
Should the rejection of this compromise be regretted? Two quite different issues 
arise. On the wider issue, the Court of Appeal was surely right to caution against 
civil courts becoming unnecessarily involved in controversies relating to criminal 
process. On the more specific issue, the arguments in support of Vinelott J’s 
approach are outweighed by other considerations. The decision of the Court of 
Appeal needs to be considered in the light of the long-established policy as regards 
personal insolvency disclosures, its extension to corporate insolvency disclosures 
and the further extension to disclosures resulting from other civil investigations (eg 
DTI investigations, banking investigations, etc). In all these situations, Parliament 
has indicated that disclosures obtained from the civil investigation may be used as 
evidence in criminal proceedings.”* If the SFO becomes involved, the disclosures 
will be obtained as evidence under its section 2(3) powers. It cannot have been 
Parliament’s intention in enacting section 2(8) that the involvement of the SFO 
would alter the position as regards the use of these civil disclosures in criminal 
proceedings. The fact that section 2(8) is narrowly expressed, so as to exclude 
incriminating statements not made in compliance with section 2, may be seen as 
preserving the established legislative policy. 
This raises a more fundamental issue. Is there any logic in a legislative policy 
which restricts the use of section 2(2) statements but allows for the wider use of 
enforced civil disclosures? Two possible explanations may be considered. The first 
is that the divergence of approach reflects a distinction between statements 
obtained from suspects during a police-type interrogation under section 2(2) and 
disclosures resulting from a formal regulated investigatory process. To attach 
greater credence and significance to the latter may seem wholly appropriate, 
particularly if the civil interrogation is conducted by a judge (as is the case with 
section 236 insolvency examinations). The second possibility is that the section 
2(8) restriction reflects the wide scope of the section 2(2) powers. As made clear in 
SFO v Smith,” the powers may be used even where individuals have been charged 
with offences. In the case of enforced civil disclosures, the proceedings may well 
have preceded any criminal investigation. Even if this is not the case, civil 
investigatory powers are not normally used to question individuals about matters 
for which they have already been charged. Taken together, these two 
explanations may seem persuasive, but each raises its own difficulties. First, the 
supposition that section 2(2) interviews equate more closely to police questioning 
in general than to civil interrogation procedures is open to question, given the 
context in which such interviews take place, the requirement of advance notice and 
the involvement of specialist defence lawyers. Moreover, there are close 
similarities between SFO investigations and civil investigatory procedures ‘other 
than insolvency, in particular DTI investigations. Second, the section 2(8) 
restriction applies to section 2(2) statements generally, however early in the 
investigation they are made. This can have unfortunate consequences. It leads to a 
situation in which the SFO, precluded from using section 2(2) statements as 
evidence, has to put criminal proceedings on hold and wait for civil investigatory 
procedures to produce incriminating disclosures that can be used as evidence. This 
inevitably results in protracted investigations and allegations that the SFO is using 





28 Seen 13. 
29 Seen2l. 
30 See Re London United Investments plc [1992] 2 All ER 842 (DTI investigations). 
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backdoor methods to circumvent the restriction on its powers. These tensions were 
manifest in the present cases and produced very different responses from 
Vinelott J and the Court of Appeal. 


Conclusion 


The Court of Appeal has given its firm approval to procedures which plainly assist 
the investigation and prosecution of corporate fraud by allowing civil process to be 
used as an adjunct to criminal prosecutions.?! Given the difficulties posed by 
corporate fraud cases, it surely makes sense for evidence secured by one 
investigatory process to be made available for the other. That said, the implications 
are clear. Individuals at risk of prosecution can be forced to incriminate themselves 
by way of civil process and be prosecuted making use of their enforced 
disclosures. This needs to be considered in the light of the legal compulsion that 
also arises in consequence of the SFO’s wide powers of questioning under section 
2(2) and the element of self-incrimination that can occur if section 2(2) statements 
lead to the discovery of other incriminating evidence.” 

This raises the question whether there are compelling reasons for removing 
corporate fraud cases from the traditional framework of protection against 
compulsory self-incrimination. It may be objected that it is illogical to single out 
one type of criminal wrongdoing for such a draconian policy (and that there is a 
danger that this may all too soon become the thin end of the wedge). Such 
concerns, however, need to be balanced against the perception that the sheer scale 
of serious corporate fraud, the investigatory difficulties to which it gives rise and 
the challenge in time and resources it poses for the criminal justice system make it 
a system-threatening phenomenon.*? Viewed from this perspective, the policy 
being pursued becomes defensible.” The complexity and enormity of certain 
recent cases serve only to strengthen this perception.’ 

Such considerations raise one further issue. Is there an argument for dispensing 
with the section 2(8) restriction and allowing the SFO to make wider use of section 
2(2) statements as evidence? Given the continuing problems posed by the length 
and complexity of fraud trials, it may seem difficult to justify a restriction which 
prevents potentially vital evidence being used to help establish the prosecution case 
and which precludes such evidence being used at all if the defendant declines to 
testify.” These difficulties may be avoided if (following on from the present 





31 This, of course, has long been the position in personal insolvency, see n 10. 

32 Although the statements may not be adduced, s 2(8) does not preclude the prosecution making use of 
incriminating evidence obtained in consequence of the statements. See Lord Mustill in SFO v Smith, 
n21. 

33 For 1992, the total sum alleged in charges brought in British courts to have been fraudulently 
mishandled was twice the figure for 1991; and the figure was on course to double again for 1993, to 
over £1 billion (The Economist, July 1993). , 

34 The recommendations of the Royal Commission not only endorsed the current policy towards 
corporate fraud (Recommendation 84), but proposed more detailed pre-trial disclosure by the defence 
(Recommendation 166). See further Michael Levi, ‘The Investigation, Prosecution and Trial of 
Serious Fraud,’ Royal Commission Research Study No 14. 

35 The alleged fraud in any one of the most serious cases — Barlow Clowes, BCCI, Maxwell and Polly 
Peck — approached or exceeded the total annual cost of car crime in England and Wales, ie 
£400— £500 million. In 1992, there were 21 SFO cases where more than £50 million was estimated to 
have been involved (Levi, op cit n 34, p 11). 

36 The normal assumption in SFO cases is that the defence will confine itself to challenging the 
prosecution case and not call the defendant to give evidence. The extent to which s 2(8) is an inhibitory 
factor is unclear (Levi, op cit n 34, p 38). 
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cases) the SFO is able to make use of civil disclosures as evidence. This strategy, 
however, has its drawbacks. It presupposes that an incriminating ‘civil 
investigation will have been completed before criminal proceedings are initiated. It 
may also have the effect of unduly prolonging the criminal investigation.’ Given 
the protracted nature of SFO inquiries, the logic of the present strategy appears 
open to question. If the SFO is empowered to use enforced civil disclosures as 
evidence, does it make sense to preclude the equivalent use of section 2(2) 
statements? The difficulty arises from the fact that the section 2(2) powers, as 
made clear in SFO v Smith,’ may be exercised where the person concerned has 
been charged with offences. Once the prosecution process is under way, it might 
seem unfair and oppressive to require persons facing trial to make incriminating 
statements which could be used as evidence. In the present cases, the Court of 
Appeal was at pains to emphasise that the use of the enforced civil disclosures did 
not involve any element of compulsory incrimination after charge. The Royal 
Commission, it may be noted, concluded that the SFO’s existing powers had 
proved effective and that the section 2(8) restriction should remain.” Perhaps the 
Royal Commission was wise to urge caution. Any extension of the SFO’s powers, 
which permitted incriminating statements obtained during post-charge questioning 
to be used as evidence, would probably infringe the right to a fair trial under 
Article 6 of the European Convention on Human Rights.” 


A Development in the Tort of Private Nuisance 
Elizabeth Cooke* 


Background: The Gap in Domestic Violence Law 


It is well known that where violence or harassment occurs between persons who 
are neither married nor ‘living with each other in the same household as husband 
and wife’! the protection of legislation specifically tailored to domestic violence 
is not available. This is so even if the parties are in a close relationship such as 
mother and son, a gay couple, or a man and woman who have had a sexual 


37 The difficulty arises where incriminating s 2(2) statements are made at early stages of SFO 
investigations and the SFO has to rely on pending civil investigations to produce incriminating 
disclosures as evidence. Criminal charges may have to await the completion of the civil investigations. 

38 Seen 21. 

39 See Report of Royal Commission, ch 4, para 29 (p 56). 

40 In Funke v France [1993] 1 CMLR 897, the European Court referred in the context of Article 6 to ‘the 
right of anyone charged with a criminal offence to remain silent and not to contribute to incriminating 
himself.’ The case concerned a conviction for not disclosing potentially incriminating bank statements 
to customs officials, who were investigating F for alleged tax offences. The decision that Article 6 had 
been infringed may seem surprising, since (1) F was not being required to incriminate himself in 
respect of the offence charged, viz the non-disclosure of the documents, (2) the issue of self- 
incrimination related to the alleged tax offences in respect of which F was never formally charged. 
Does this decision have implications for the SFO’s existing powers under s 2(2)? 


*Lecturer in Law, University of Reading. 
I should like to thank my colleague David Wilde for his helpful comments on an earlier draft on this note. 


1 Domestic Violence and Matrimonial Proceedings Act 1976, s 1(2). 


© The Modern Law Review Limited 1994 289 


The Modern Law Review [Vol. 57 


relationship but have not lived together. Such persons must instead, if they wish to 
take civil proceedings, seek an injunction in tort. However, conduct which might 
be described as pestering or harassment and which is readily recognised as 
‘molestation’? for the purposes of the Domestic Violence and Matrimonial 
Proceedings Act 1976 is not necessarily tortious. ‘In the present state of the law 
there is no tort of harassment’?; equally, there is no tort of invasion of privacy.* 
There is thus a lacuna in the law. Behaviour which is harmless in itself — 
unwanted letters or telephone calls, an ex-boyfriend hanging about in the street 
outside the house — may be distressing and damaging because of a relationship, or 
a past relationship, with the culprit. Yet the victim may have no civil remedy. 

The Report of the Committee on Privacy and Related Matters? rejected 
arguments for the introduction by statute of torts of harassment or of invasion of 
privacy as solutions to the problem of press harassment. The Review of Press Self- 
Regulation® has now recommended that the government re-examine the position 
and, as a result, the Lord Chancellor’s Department in July 1993 issued a 
consultation paper on ‘Infringement of Privacy.’ The paper proposes the creation 
of a new Statutory tort of infringement of privacy which, although introduced as a 
result of concern about the activities of the press, would be a general civil wrong 
encompassing domestic situations as well. However, the proposed new tort would 
seem to be of little use in a domestic context since legal aid would not be available, 
and since the procedure envisaged is not suitable for a situation where what is 
needed is the emergency protection of an injunction.’ 

The problem would be solved for certain categories of people in a range of 
‘family’ relationships by the implementation of the reforms recently proposed by 
the Law Commission, in its report ‘Domestic Violence and the Occupation of the 
Family Home’®; they would all be treated on the same basis in a statute providing 
a new, unified system for civil remedies for this sort of violence and molestation.’ 
However, the categories proposed by the Law Commission are not all-embracing; 
a couple who had had a close but non-sexual relationship, for example, would not 
be included.'° 

Meanwhile, there have been developments in the law of tort, in the area of 
trespass to the person. It has been suggested!! that there is now a tort of ‘personal 
injury by molestation’ where the defendant has interfered with the plaintiffs right 


2 ‘Molestation’ in the context of s 1 of the 1976 Act ‘applies to any conduct which can properly be 
described as such a degree of harassment as to call for the intervention of the Court,’ per Ormrod LJ in 
Horner v Horner [1983] 4 FLR 50, at 51G. 

3 Patel v Patel [1988] 2 FLR 179 per Waterhouse J, at 182. Thus, an injunction restraining the 
defendant from approaching within 50 yards of his father-in-law’s house was discharged. By contrast, 
there is no difficulty in making such an order under the Domestic Violence and Matrimonial 
Proceedings Act 1976, s 1(1)(c). 

See, for example, Kaye v Robertson [1991] 18 FSR 62. 

(1990) Cm 1102. 

(1993) Cm 2135. 

See paras 6.21 and 6.27 of the Consultation Paper. If, as is suggested later in this note, the gap in the 
law could be filled by legislation, such legislation will have to be specifically designed for that 
purpose; a solution is unlikely to appear as a by-product of a statute aimed at something quite different. 

8 Law Commission Report No 207. The family connections covered include former cohabitants, 
engaged or formerly engaged couples, couples in a sexual relationship and people sharing a household 
on a non-commercial basis. 

9 Fora helpful summary of the proposals, see [1992] Fam Law 266. 

10 See the seven categories listed at para 3.26 of the Report. 
11 By Fricker [1992] Fam Law 158, and Brazier [1992] Fam Law 346. 
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to personal safety by doing acts calculated to cause harm to the plaintiff. That harm 
can include impairment of mental health or nervous shock. Thus in Burnett v 
George,” where the plaintiff had been subjected to assault, unwelcome visits and 
unwanted telephone calls, the defendant was restrained not only from entering her 
property but also from ‘assaulting, molesting or otherwise interfering with the 
plaintiff by doing acts calculated to cause her harm.’ Similarly, in Pidduck v 
Molloy,'? the defendant was forbidden ‘to speak to the plaintiff in an intimidatory, 
threatening or abusive manner.’ This is not a tort of harassment; it is narrower, 
involving the intended or likely impairment of the victim’s health. Its roots lie in 
Wilkinson v Downton" and Janvier v Sweeney,'5 where it was established that 
lies or threats which the speaker knows are likely to cause physical injury, 
including injury through shock, are actionable. 

In the decision of the Court of Appeal (Peter Gibson J, as he then was, 
dissenting) in Khorasandjian v Bush,'° we see a further development involving 
the tort of nuisance. 


The Facts and Decision in Khorasandjian v Bush 


Miss Khorasandjian was 18 years old and lived with her parents. She had been 
persecuted for many months by Mr Bush, formerly a close friend, by persistent 
telephone calls, not only to her, but also to her mother and current boyfriend.!” 
She and Mr Bush had never lived together, so she sought an injunction in tort. An 
order was made that he be restrained from ‘using violence to, harassing, pestering 
or communicating with the plaintiff in any way.’ 

Mr Bush appealed on the ground that his actions did not constitute a tort. He 
conceded that the plaintiff's mother could have sued in respect of the telephone 
calls, in nuisance, if she had a freehold or leasehold interest in the family home. 
But he argued that Miss Khorasandjian could not do so as she was only a licensee 
there. Nevertheless, in the Court of Appeal Dillon LJ, with whom Rose LJ agreed, 
held that the defendant’s conduct amounted to a nuisance. He rejected a submission 
that Miss Khorasandjian could not sue because she did not have an interest in land; 
he considered that the requirement of damage was met by ‘the inconvenience and 
annoyance to the occupier by such calls, and the interference thereby with the 
ordinary and reasonable use of the property.’ 

The decision is a welcome one insofar as it gave much-needed protection to a 
victim of intolerable conduct. However, it is suggested that the approach in the 
case to the tort of nuisance, arising from the need to provide that protection in the 
absence of a remedy under domestic violence legislation, is disturbing. 





12 [1992] 1 FLR 525 (CA, 1986). 

13 [1992] 2 FLR 202. P 

14 [1897] 2 QB 57. 

15 [1919] 2 KB 316. 

16 [1993] 3 WLR 476. 

17 Mr Bush had served a short prison sentence during 1992 for threatening to kill Miss Khorasandjian, 
and had been fined later that year for offences under s 43(1)(b) of the Telecommunications Act 1984 
for making calls for the purpose of causing annoyance, inconvenience or needless anxiety to others. 
However, it seems that later his conduct fell short of being criminal, so that the victim was left to seek 
her own remedy in the civil courts. 
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The decision in Khorasandjian v Bush is a startling one, standing with Thomas v 
National Union of Mineworkers'* in giving a plaintiff a cause of action in spite of 
the principle that to sue in nuisance one must have an interest in land. !° 

Dillon LJ, in his judgment, noted the historical development of private nuisance 
as an action to protect private property. He quoted Clerk & Lindsell on Torts”: 
‘the essence of nuisance is a condition or activity which unduly interferes with the 
use or enjoyment of land.’ However, he drew support from the decision of the 
Appellate Division of the Supreme Court of Alberta in Motherwell v Motherwell.” 

In Motherwell, the defendant had persecuted her father, her brother and her 
brother’s wife by letters and telephone calls. The sister-in-law had no proprietary 
interest in the family home, and yet sought and obtained an injunction in her own 
right rather than relying upon the protection she would have had from the 
injunction sought by her husband. The defendant, on appeal, therefore relied, as 
did the appellant in Khorasandjian, on Malone v Laskey,” where a licensee was 
not permitted to recover in nuisance when a boiler fell on and injured her as a 
result of vibration from neighbouring premises. The plaintiff was the wife of the 
manager of the premises who lived there as licensee of the tenant. 

Clement JA, giving the judgment of the court in Motherwell, pointed out that the 
plaintiff's husband in Malone v Laskey was a licensee and so could not himself 
have sued in nuisance; he suggested that the wife might well have succeeded had 
her husband been a tenant. He disagreed with the decision in Cunard v Antifyre 
Ltd,® where the wife of a tenant was held to be unable to recover in nuisance. 
Having referred to Foster v Warblington Urban Council, where a plaintiff 
successfully sued in nuisance for interference with oyster ponds on the foreshore 
which he had used for many years, and where it was said obiter that he would have 
succeeded even without any legal title to the land, Clement JA concluded that there 
was a distinction to be drawn ‘between one who is “‘merely present” and 
occupancy of a substantial nature.’ In Motherwell, the wife had ‘a status, a right to 
live [in the matrimonial home] with her husband and children.’ She was therefore 
entitled to the same relief as her husband who owned the house. 

By arialogy with Motherwell, the Court of Appeal in Khorasandjian granted an 
owner’s daughter an injunction. Dillon LJ concluded that the Court of Appeal 
could take the same approach as had Clement JA, reconsidering earlier decisions 
in the light of changed social conditions: 


18 [1986] Ch 20, where mineworkers successfully brought an action in respect of the interference by 
pickets with their right to go to work. Scott J said, at p 64, that the law should protect rights other than 
the enjoyment of the plaintiff's own land and considered that there could be ‘a species of private 
nuisance, namely unreasonable interference with the victim’s right to use the highway. But the label 
for the tort does not, in my view, matter.’ 

19 The principle is well established; see in particular Malone v Laskey [1907] 2 KB 141, and 
Metropolitan Properties Ltd v Jones [1939] 2 All ER 202. A less rigid approach is seen in Newcastle- 
under-Lyme Corporation v Wolstanton Ltd [1947] Ch 92, where it was held that a corporation’s 
statutory right to lay pipes under land would found an action. However, an important factor in the 
decision was the fact that the corporation had an exclusive right to the possession of the land occupied 
by the pipes. 

20 16th ed, para 24-01. 

21 [1977] 73 DLR (3d) 62. 

22 [1907] 2 KB 141. 

23 [1933] 1 KB 551. 

24 [1906] 1 KB 648. 
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To my mind, it is ridiculous if in this present age the law is that the making of deliberately harassing and 
pestering telephone calls to a person is only actionable in the civil courts if the recipient of the calls 
happens to have the freehold or a leasehold proprietary interest in the premises in which he or she has 
received the calls.” 


Accordingly, ‘if the wife of the owner is entitled to sue in respect of harassing 
telephone calls, then I do not see why that should not also apply to a child living at 
home with her parents. ’* 

Yet the decision in Motherwell was a departure from authority. It is suggested 
that Foster v Warblington Urban Council’ does not justify it. There the Court of 
Appeal found that the plaintiff was in adverse possession of the foreshore and 
could, if necessary, have proved title to it. Obviously, if the plaintiff was in 
adverse possession then, even if the limitation period had not expired, he had a fee 
simple in the land so as to be able to defeat all with a weaker claim than his own.” 
Thus, the plaintiff in Foster v Warblington Urban Council did have an interest in 
the land. Moreover, the decision in Khorasandjian goes a great deal further than 
Motherwell. Dillon LJ argued that if the wife of the owner was entitled to sue in 
respect of harassing telephone calls, then there was no reason why that should not 
also apply to a child living at home with her parents. Yet the wife has ‘a status, a 
right to live there’ which, while not an interest in land, is legally quite different 
from the position of an adult living with her parents. The latter is simply a licensee. 
We might ask: if the daughter can sue, why cannot an owner’s lodger, or his 
employee working on his premises, or a student living in a hall of residence?” 
And why should they not do so even if the owner has not suffered the same 
harassment? In both Khorasandjian and Motherwell, the owner had so suffered, 
but that factor does not seem to have been essential to the reasoning in either case. 

Peter Gibson J in his dissenting judgment in Khorasandjian insisted that the 
court could only grant an injunction to restrain a tort, and that there is no tort of 
harassment or pestering. To the extent that Scott J in Thomas v NUM” was 
holding that there was now a tort of unreasonable harassment, he disagreed; he 
quoted with approval the decision in Patel.*! Equally, he held that English law has 
not recognised a right of privacy. So far as nuisance is concerned, he stressed that 
an action in nuisance is to protect the use and enjoyment of land. Without expressly 
disapproving Motherwell, he stressed that that decision does not assist a person 
such as Miss Khorasandjian who has no right of occupation.” 





25 [1993] 3 WLR 476, 481. 

26 [1993] 3 WLR 476, 482. 

27 supra. 

28 ‘Possession is good title against all but the true owner’: Asher v Whitlock (1865) 1 LR QB 1. 

29 Other jurisdictions have gone much further than ours in extending the right to sue in nuisance; see 
Kodilinye (1989) 9 Legal Studies 284. In particular, it is well established in Canada that a minor child 
may sue in nuisance for interference with his enjoyment of occupation of the family home. The 
decision in Khorasandjian was made without reference to the Canadian cases; it appears to rest simply 
on the reasoning: ‘if the one is entitled, why should not the other be?’ (or what is sauce for the goose is 
sauce for the gander). 

30 supra. 

31 supra. 

32 A further aspect of Peter Gibson J’s dissent from Dillon LJ is the different view taken of the legitimate 
extent of an interlocutory injunction. Dillon LJ stressed that such an injunction can be an order quia 
timet, and can be granted before a tort has been committed in a form which would not necessarily be 
appropriate for a final order, so as best to safeguard the interests of the parties. Peter Gibson J, on the 
other hand, insisted that the actions restrained must be actionable wrongs. 
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The Scope of the Order in Khorasandjian 


A further disturbing aspect of Khorasandjian is that the behaviour restrained 
apparently need have nothing to do with the enjoyment of land. The writer has no 
quarrel with the view that unwanted telephone calls may amount to a private 
nuisance, and indeed that point was not at issue in Khorasandjian.» If smell or 
persistent noise can amount to nuisance, so, surely, can the ceaseless ringing of the 
telephone and what is heard over the telephone. What is perhaps surprising is that 
the order made potentially included telephoning the plaintiff not only at home, but 
also at work, or on a mobile phone. It could have covered speaking to her in the 
street, or getting a mutual acquaintance to pass on a message to her. Nuisance is 
the interference with the plaintiff's use and enjoyment of land, and this order 
would restrain behaviour which would not have been an interference with the 
enjoyment of premises. The same can be said of the order made in Motherwell; the 
point does not appear to have been raised or considered by the court in either case. 


Alternative Approaches 
(a) In Tort 


It may be that this enlargement of the tort of nuisance — in terms both of who can 
sue and of what actions can be restrained — was not in fact necessary to protect 
Miss Khorasandjian. Consider the development™ of the tort of ‘personal injury by 
molestation,’ seen in the decision in Burnett v George% and based on the 
authority of Wilkinson v Downton and Janvier v Sweeney.’ Dillon LJ, in his 
judgment, indeed drew support from those cases, since they make it clear that 
physical injury may be inflicted through the medium of the mind, from shock or 
stress. He pointed out that although the plaintiff was not as yet suffering from any 
physical or psychiatric illness, there was a risk that the continuing of the 
defendant’s harassment could result in that. Why, then, could not an injunction 
have been granted in the form seen in Burnett v George, ie qualified by the 
addition of the words ‘by doing acts calculated to cause the plaintiff harm’? It is 
hard to see any objection from either party’s point of view. The effect must have 
been much the same as an injunction without that qualification, given the ready 
acceptance by the Court of Appeal that the plaintiff’s health was at risk because of 
the defendant’s persecution. 

However, Dillon LJ declined to make such an order, pointing out that the court’s 
attention in Burnett v George was not directed to nuisance, and holding that the 
decision did not preclude taking a wider view. He went on to reject the inclusion of 
any qualification on the ground that it would make enforcement more difficult. The 





33 Although it was the major point at issue in Motherwell (supra). It was argued there that telephone calls 
were merely an invasion of privacy for which no action lay and that the common law could no longer 
create new categories of nuisance. In answer to this, Clement JA held that persistent harassment by 
telephone was within the principle of private nuisance. It ‘cannot but affect the senses in time, and 
operate on the nervous system’; it constituted ‘loss of the amenities of the premises in substantial 
degree.’ Clement JA concluded that this amounted to a new category of nuisance, distinct from already 
recognised ones. 

34 Seen 11 and associated text. 

35 supra. 

36 Both supra. 


294 © The Modern Law Review Limited 1994 


March 1994] Private Nuisance 


concern seems to have been that an individual act of the defendant — say, the 
sending of a letter containing not threats but unwanted expressions of affection — 
might well not be harmful in itself. Yet as part of a cumulative campaign of 
pestering, and against the background of threats in the past, such an act would 
cause extreme distress. With respect, the writer finds it impossible to see why, 
therefore, that act should not be said to be calculated to cause the plaintiff harm, 
albeit not viewed by itself but in its context.*” 


(b) In Domestic Violence Legislation 


It is suggested that it would be preferable to tackle the issues raised by 
Khorasandjian within the statutory framework of domestic violence. We have 
tailor-made statutory protection for cases of violence and harassment between 
certain couples and their children. The reforms proposed by the Law 
Commission’? widen the categories of person for whom this protection is 
available. Yet, according to Peter Gibson J, Miss Khorasandjian would probably 
not be one of those protected by the reformed legislation. Presumably, this was 
because she had not had any sort of sexual relationship with the defendant. This 
must raise the question of whether or not the Law Commission’s categories are 
sufficiently wide. 

There is, of course, a problem as to where to draw the line. The Law 
Commission describes the relevant category as follows”: 

Such relationships are possibly easier to recognise than to describe, but we envisage that there would be 

a degree of mutuality and participation in sexual activity, although not necessarily amounting to sexual 


intercourse. This group would not include an unbalanced stranger who develops an obsession from a 
distance, as this would not involve the necessary family connection. 


It is suggested that the line should be drawn a little wider, leaving the ‘unbalanced 
stranger’ to the law of tort and, if necessary, to the criminal law, but so as to 
include couples who have been closely involved with each other without sexual 
activity. The emotional element in a relationship may be just as intense where 
there has not been sexual contact as where there has been. The consequent 
vulnerability of the victim may be just as great and the law of tort just as 
inappropriate in procedure and in substance. 

To give Miss Khorasandjian and others like her access to domestic violence 
legislation would give them ‘flexible, cheaper and simpler remedies’*! than are 
available in tort. It would avoid the need to explore the problems of awarding 
damages for this sort of harassment,*? which would often be inappropriate. And it 
would leave the law of tort intact from the ad hoc manipulations needed to fit it to 
situations it was not designed to meet. 





37 Peter Gibson J, on the other hand, would have been prepared to grant an injunction on the principle in 
Burnett v George, restraining actions which do amount to a crime or a tort. Indeed, he preferred that 
wording to an injunction restraining ‘molestation,’ as in Patel, since some forms of molestation are 
tortious while some are not. 

38 Seen 8 above and associated text. 

39 Law Commission Report No 207, para 3.24. 

40 At the risk of sounding prudish, it seems a pity that chastity should be a disqualification from 
protection. 

41 op cit para 3.20. 

42 A whole can of worms proferred by the Khorasandjian decision which this note has not ventured to 
open. 
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It is suggested, with great respect, that the decision in Khorasandjian sits uneasily 
within the law of tort for two reasons. First, it gives a plaintiff without an interest 
in land the right to sue in nuisance. Support is drawn for the decision from 
Motherwell, which has not previously been followed in this jurisdiction and is not 
itself consistent with authority; yet the ratio decidendi goes even further than that 
in Motherwell. Second, it granted an order which restrains actions which have 
nothing to do with the enjoyment of land. 

It is clearly necessary to protect persons in Miss Khorasandjian’s position, but it 
cannot be desirable to stretch the definition and boundaries of a tort so far that they 
become meaningless. It would be preferable to see the needs of this type of 
plaintiff met either by the use of the Burnett v George line of authority, or by the 
reform of the law relating to domestic violence and molestation. The writer’s 
preference is for the latter. It would be good to see the Law Commission’s 
recommendations in Report No 207 implemented as soon as possible. However, 
the decision in Khorasandjian indicates that some further thought is needed 
beforehand. 


Re F: ‘The Gooseberry Bush Approach’ 
Jane Fortin* 


‘Don’t worry dear, you were found under a gooseberry bush.’ If E ever reads the 
decision of the Court of Appeal in Re F,! she may consider this to be the court’s 
message to her. E was a little girl of thirteen months, caught up in a paternity 
dispute and, at one level, the court’s refusal to direct blood tests seemed eminently 
sensible; after all, she had a happy home with her mother and the man she would 
grow up to know as her father. Was there any real need for her to know exactly 
who fathered her? 

The facts in Re F were relatively straightforward. At the time of E’s conception, 
her mother, Mrs F, had been having sexual relations with both the appellant, B, 
and her husband, Mr F, but she had broken off her relationship with B before E 
was born. From the time of her birth, E was brought up by Mr and Mrs F as a 
child of their marriage and she had never had any contact of any kind with B. 

B, convinced that he was E’s real father, applied to the magistrates’ court for a 
parental responsibility order and a contact order. His application was opposed by 
Mrs F, who with her husband, wished to bring up E undisturbed by B. The 
magistrates transferred B’s application to the Principal Registry of the Family 
Division. The District Judge referred to the High Court the question whether there 
should be a direction for blood tests to determine, through DNA profiling, whether 
B was indeed E’s father. Judge Callman declined to make such a direction. 
Undeterred, B appealed to the Court of Appeal who confirmed Judge Callman’s 
decision. 


*Senior Lecturer in Law, King’s College London. 
1 [1993] 1 FLR 598. 
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The Court of Appeal, though less impressed than Judge Callman by the need to 
preserve the protection provided E by the presumption of legitimacy, nevertheless 
remained adamant that E’s welfare was best served by being brought up 
undisturbed as the child of Mr and Mrs F. Balcombe LJ said: 

E’s welfare depends for the foreseeable future primarily upon her relationship with her mother: Mr B 
expressly conceded that he did not dispute the right of Mrs F to have E living with her. Anything that 
may disturb that relationship or the stability of the family unit within which E has lived since her birth is 
likely to be detrimental to E’s welfare, and unless that detriment is shown to be counter-balanced by 
other positive advantages to her which an order for the taking of blood tests could confer, then the 
judge’s refusal to order blood tests was not merely an exercise of his discretion with which we cannot 
interfere, but one with which in the circumstances of the case we agree.’ 


Although B suggested a number of positive advantages to E of blood tests being 
carried out, Balcombe LJ was unconvinced that these could outweigh the risks they 
posed to E’s stability in the light of her mother’s strong opposition. Perhaps B 
should not have been over-surprised by this. He was not offering E anything better 
than she was already receiving from Mr and Mrs F in terms of material care or 
affection. He had never met E, so it was unlikely that he would ever obtain a 
contact order, even if blood tests proved him to be E’s father. 

Despite the apparent good sense underlying the decision in Re F, a further 
reading leaves one with a sense of unease that is difficult to dispel. This unease 
stems from two main concerns. In the first place, it is disputable whether the 
decision was indeed in the child’s best interests. Second, the decision gave a hardly 
adequate weight to the putative father’s case. 


A Child’s Right to Know 


When discussing whether blood tests could benefit E, the Court of Appeal seemed 
to place very little weight on the value to E of knowing the truth about her 
parentage, as a benefit in its own right, quite detached from the potential value of a 
parent-child relationship with B. Balcombe LJ gave a cursory response to B’s 
submission that it must inevitably be in E’s interests to know the truth about her 
parentage and that her interests should not be subordinated to those of Mr and 
Mrs F: 

This may well be true, but now and for the first few years of her life E’s physical and emotional welfare 

are inextricably bound up with the welfare of the family unit of which she forms part: any harm to the 

welfare of that unit, as might be caused by an order for the taking of blood tests,, would inevitably be 

damaging to E.’ 

Balcombe LJ appeared to take rather less seriously E’s psychological need for 
information about her origins than the importance of her receiving accurate 
information about her genetic background. He acknowledged B’s claim that access 
to this information might avoid her marrying within the prohibited degrees of 
relationship and that it might be medically important in the event of future ill 
health. Nevertheless, he considered that although the absence of such information 
might involve possible risks, even these were ‘infinitesimal when brought into 
balance against the harm that might be caused to her if B were able to proceed with 
his applications.’* 





2 ibid at pp 604—605. 
3 ibid at p 603. 
4 ibid at p 604. 
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It is very doubtful whether allowing her mother to block B’s application for 
blood tests would ultimately benefit E. Indeed, it is unclear whether it was really 
E’s welfare that the court was so anxious to protect or that of her mother. It is 
submitted that the court should have given far greater weight to the psychological 
value to E of knowing the truth about her origins. The importance of this factor 
merited further consideration in its own right and not linked with B’s hope to 
establish an ongoing relationship with E if she turned out to be his child. That these 
two issues were not seriously discussed separately in Re F was perhaps due to B’s 
own clear wish to apply for parental responsibility and contact on the back of blood 
tests establishing his paternity. Had the two issues been separated, Balcombe LJ 
might not have allowed the question whether to direct blood tests to be determined 
partly by the probable outcome of B’s application for parental responsibility and 
contact. On this, he agreed with Judge Callman in the court below, that since there 
was no realistic prospect of B succeeding on either application, there was little 
point in exposing E to the possible disadvantages of a blood test. This link was 
illogical; it is, after all, perfectly possible for a court to decide that though it will 
not benefit a child ever to meet her natural parent, it is psychologically important 
for her to know the truth about her origins. Indeed, over twenty years earlier, both 
Lord Hodson and Lord Morris of Borth-y-Gest acknowledged this need in their 
judgments in the leading case of $ v McC; W v W.5 Lord Hodson said: 


it must surely be in the best interests of the child in most cases that paternity doubts should be resolved 
on the best evidence, and, as in adoption, the child should be told the truth as soon as possible.* 


It is interesting to note that Lord Hodson used the analogy of adoption, bearing 
in mind that $ v McC etc was decided in 1970, at a time when a new interest was 
being shown in the need of adoptees to be told the truth about their parentage. In 
the early 1970s, John Triseliotis had carried out research in Scotland? indicating 
the need for adopted people to be given information about their biological and 
social background at as early an age as possible. His findings impressed the 
Houghton Committee.’ Their report referred particularly to the shock felt by 
some adopted people when discovering by accident that they had been adopted, 
from documents or letters or by chance remarks by people outside the family, and 
to the fact that many found it difficult to come to terms with a late disclosure of this 
information.’ It is well known that the Houghton Committee’s call for greater 
openness in adoption was taken to heart by legislators and practitioners alike. ! 
Few in the adoption field would now doubt the truth of the recent statement of the 
Inter-Departmental Review of Adoption Law: ‘It is now generally undisputed that 
many adopted people experience the need to know about their origins.’!! Indeed, 
it comes as no surprise that the Review went further, stating: ‘It is essential that an 
adopted child of sufficient age and understanding is told that he or she is adopted 
and what this means,’ and recommending that all agencies be obliged to advise 
adoptive parents that ‘it is fundamental to the welfare of the child that he or she is 


E E Y 
5 [1972] AC 24. 
6 Atp 59. : 
7 In Search of Origins: The Experiences of Adopted People (London: Routledge and Kegan Paul, 1973). 
8 The Departmental Committee on the Adoption of Children [1972] Cmnd 5107. ; 
9 ibid at paras 300—301. i 
10 See Adoption Act 1976, s 51 which enables adopted persons to obtain access to their birth records, and 
51(A) which establishes an Adoption Contact Register. See also Review of Adoption Law, Report to 
Ministers of an Inter-Departmental Working Group Consultation Paper (DoH, 1992) paras 4.1—4.10. 
11 op cit at para 31.3; see also p 121, at para 15. : 
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told (when of sufficient age and understanding) about his or her adoptive status. ’!? 
This recommendation reflects what is already current nationwide practice of UK 
adoption agencies. Moreover, it should be stressed that there is an increasing 
emphasis on this information being imparted to adopted children as early in their 
lives as possible, consistent with their overall powers of comprehension. It is felt 
that unless this is done early, the child’s shock at discovering the truth about his 
adoptive status at a later stage in childhood is partly increased by his realisation 
that his adoptive parents have, to date, allowed him to believe in a falsehood; this 
being that he was their natural child. The knowledge that his adoptive parents have 
implicitly lied to him over a long period considerably undermines his sense of 
security. 

-The relevance of adoption research and practice for this discussion of Re F is 
that it is intrinsically unlikely that adopted children are alone in experiencing a 
psychological need to know their origins. Katharine O’ Donovan has discussed the 
doubts and insecurities experienced by all children if there is secrecy surrounding 
their birth. In particular, she has pointed out that a damaging secrecy about their 
genetic background may now place children born by any of the new reproductive 
technologies in a similar position to that of adopted children in the past.” There 
certainly seems no reason to suppose that the need to know and assimilate the truth 
about her origins, as early in her life as possible, was any less important for the 
child in Re F than for any other child. l 

There is a further reason for the experience gained from the adoption field being 
of some relevance to the decision in Re F. It indicates that adopted children’s need 
for information about their parentage is not necessarily associated with an 
additional need to establish a relationship with their natural parents. This is borne 
out by the fact that many adopted children who obtain copies of their original birth 
certificates do not intend to seek out their natural parents.'* Family lawyers 
brought up on the views of Goldstein, Freud and Solnit, that the child’s psychological 
parent need have no blood tie with the child, do not find this surprising: 

Whether any adult becomes the psychological parent of a child is based thus on day-to-day interaction, 

companionship, and shared experiences. The role can be fulfilled either by a biological parent or by an 


adoptive parent or by any other caring adult — but never by an absent, inactive adult, whatever his 
biological or legal relationship to the child may be." 


Consequently, it is easily comprehensible that whilst adopted children experience a 
psychological need to complete the details of their genetic history, their need for a 
loving child-parent relationship is usually satisfied by their adoptive or social 
parents. 

A full appreciation that many children may find it damaging not to be given 
accurate information about their origins at an early stage in their lives was not 
apparent in Re F. The Court of Appeal’s view that blood testing was not in E’s best 
interests was based on E’s short-term need for stability in her mother’s care, free 
of the disruptive influence of B’s claims for contact. But had the blood tests 
proceeded and indicated that B was indeed E’s father, there was no need for the 


12 op cit at para 27.4. See also Adoption: The Future, Adoption White Paper [1993] Cmnd 2288, paras 
4.18—4.20. 

13 K. O'Donovan, ‘What Shall we Tell the Children?’ in Lee and Morgan (eds), Birthrights: Law and 
Ethics at the Beginnings of Life (London: Routledge, 1989) p 100. See also The Family Secret is Out 
[1992] The Times, 29 September. 

14 See [1983] 7(2) Adoption and Fostering 51. 

15 J. Goldstein, A. Freud and A.J. Solnit, Beyond the Best Interests of the Child (London: Collier 
Macmillan, 1973) p 19. 


© The Modern Law Review Limited 1994 299 


The Modern Law Review [Vol. 57 


court to allow him to establish an ongoing relationship with E in the immediate 
future, or indeed at any time. Either way, the tests would have provided accurate 
information about the identity of her father which E might grow to value. 

Indeed, it is arguably unlikely that E will be grateful to the court for its decision 
to block B’s application, particularly if she discovers accidentally in later life the 
uncertainty surrounding the identity of her father. The court’s decision appeared to 
place considerable faith in the strength of her mother’s present relationship with 
Mr F; and this, despite her own admission that she had had an adulterous 
relationship with B. A breakup of the Fs’ marriage at some stage in the future 
could well provoke one or other adult to tell E about the existence of B, by which 
time it might be too late to establish the truth. Indeed, discovery of the truth might 
be initiated by a child support officer in the event of Mrs F relying on income 
support and Mr F denying paternity. In such circumstances, the Secretary of State 
could encourage Mrs F to clarify the identity of E’s father and doubts on this could 
be resolved by an application to the court for a declaration whether or not Mr F or 
B is E’s parent.!° The pre-existence of the Court of Appeal’s decision to refuse 
blood tests on B’s application might present the Secretary of State with an 
interesting dilemma, since when ‘considering the exercise of any discretionary 
power conferred by this Act, he shall have regard to the welfare of any child likely 
to be affected by his decision.’!? Would he then decide it to be in E’s welfare to 
pursue such a declaration? A confused situation might be achieved if he did so, for 
in that event, the court might feel obliged to direct blood tests to be carried out to 
clarify E’s paternity.!8 If the tests established clearly that B after all was E’s 
father, E would be in the anomalous position of having a father for the purposes 
only of the Child Support Act.!° 


The Rights of the Natural Father 


In Re F, the Court of Appeal based its refusal to direct blood tests on its clear 
perceptions of E’s best interests. But in this context, it is unclear why Judge 
Callman in the Family Division and Balcombe LJ in the Court of Appeal felt able 
to discount with such ease the definitive statement of the House of Lords in S v 
McC etc,” that a court does not need to be satisfied that the outcome of blood tests 
will benefit the child and that the general interests of justice require that the truth 
should not be suppressed. According to Lord Hodson, although a child might need 
protection, that was no justification for making his rights superior to those of 
others. Morover, even if the child’s best interests had been the appropriate 
criterion, in most cases this would dictate the need for paternity doubts to be 
resolved.7! 

Comparing the outcome of his own application with that of the two husbands in S 
v McC etc, B might justly feel unfairly treated by the court. After all, his belief that 


16 Child Support Act 1991, s 27(1). 

17 Child Support Act 1991, s 2. 

18 See s 27(2) of the Child Support Act 1990; ‘If, on hearing any application under subsection (1), the 
court is satisfied that the alleged parent is, or is not, a parent of the child in question, it shall make a 
declaration to that effect.’ 

19 See s 27(3) of the Child Support Act 1990: ‘A declaration under this section shall have effect only for 
the purposes of this Act.’ 

20 [1972] op cit. 

21 op cit at p 58. 


300 © The Modern Law Review Limited 1994 


March 1994] Re F: ‘The Gooseberry Bush Approach’ 


he was E’s father was perfectly reasonable; Mrs F admitted that she had been 
having a sexual relationship with him at the time E was conceived. And, as Judge 
Callman himself pointed out, the use of DNA profiling had, in the intervening 
years since the decision in S v McC etc, made the use of blood tests an even more 
accurate method of establishing parentage. Why, then, was B’s application for 
access to the only evidence which could establish clearly the truth of his claim dealt 
with so differently from the applications of the two husbands in the earlier case? 

Although there were obvious factual differences in the two cases, these alone 
cannot justify the Court of Appeal’s rejection of the House of Lords’ preference 
for the truth. In S v McC etc, the two applicants were married men who strongly 
rejected the suggestion that they were the fathers of their wives’ children and were 
seeking to rebut the presumption of paternity. In Re F, the mother’s husband was 
happy to rely on the presumption of legitimacy because he believed himself to be 
E’s true father. Indeed, he and the mother intended bringing E up whatever the 
outcome of B’s paternity claim. But the fact that the applicant for the tests was a 
man seeking to prove his paternity, rather than the other way about, seems hardly 
relevant. In each case, the main thrust of the applicant’s argument was the 
desirability of allowing him to have the best evidence available, rather than it being 
suppressed to protect the child. Why should it be more important to allow a 
cuckolded husband access to scientific evidence than a man seeking to prove his 
paternity in the face of the claims of the cuckolded husband? The answer in Re F, 
implicit though unstated, was that the court at both levels concluded that E’s 
welfare would actually be endangered by B’s application and this outweighed the 
interests of justice to B. 


The Unmarried Status of the Applicant 


A further and more fundamental reason for the failure of B’s application for blood 
tests may have been that at. best B could only attain the status of unmarried father 
— a Status that the judiciary continue to view with a degree of ambivalence. 
Indeed, it is interesting to speculate on the outcome of the application for blood 
tests, had the facts of Re F been subtly different, with the application emanating 
from the husband of Mrs F and not from her ex-boyfriend. Thus, we may 
construct a hypothetical scenario involving Mrs F breaking off her relationship 
before E’s birth, not with B but with Mr F. Despite their separation, Mr F and 
` Mrs F remain married and Mr F later attempts to gain contact with E. In such 
circumstances of course, the presumption of legitimacy applies and Mr F is 
presumed to be E’s father. But Mrs F denies this, alleging that B is E’s father and 
refusing to allow Mr F any contact with E. She and B also refuse to litigate to 
establish the truth of her claim. In such circumstances, Mr F is forced to apply for 
a contact order and, in order to clarify the situation, he seeks a direction for blood 
tests. It is arguable that, in circumstances like this, the court would be far more 
tempted to follow S v McC etc and accede to the husband’s request for blood tests 
than to follow Re F, because of its greater faith in the potential value of the child’s 
relationship with a married father than that with an unmarried father. 

This difference in attitude was very apparent in the Court of Appeal’s recent 
decision in Re R.” There, Butler-Sloss LJ’s disapproval of the mother’s refusal to 





22 Re R [1993] 2 FLR 762. 
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tell her daughter the identity of her real father contrasted markedly with the Court 
of Appeal’s refusal in Re F to allow B to discover the truth about E’s parentage. 
But in Re R, the approach of Butler-Sloss LJ appears to have been very much 
coloured by the fact that the father was married and the child was his legitimate 
daughter. In that case, the Court of Appeal was in no doubt of the need for a girl, 
now aged five and a half, to be told the truth about the identity of her father, whom 
she believed to be her mother’s cohabitee. The mother had steadfastly refused to 
allow her ex-husband, the child’s real father, to have any contact with his 
daughter, her reasons being not unlike those given by the mother in Re F, that she 
feared the disruptive effect of the father’s entry into the family unit. Although 
Butler-Sloss LJ accepted that there was no question of the little girl having 
immediate contact with a father she did not even know existed, she was adamant 
that the child had a right to be told the truth about her parentage. In her view, there 
were real dangers to the child of not being told the true facts and, if the mother 
would not tell her daughter the truth, Butler-Sloss LJ directed that a child 
psychiatrist should do so for her.” 

In Re R, Butler-Sloss LJ showed an awareness that even if it ultimately proved 
impossible for the child to be reintroduced to her father, it was nevertheless 
important for her to know the truth about her birth, even if the mother found this 
information disrupted her family unit with her present cohabitee. But although she 
stated clearly that ‘it is the right of a child to have a relationship with both parents 
wherever possible,’ her following words make it clear that all her remarks were in 
the context of the parents being married: 

This principle has been stated again and again in the appellate courts. It is underlined in the United 

Nations Convention on the Rights of the Child and endorsed in the Children Act 1989. When parents 

divorce, in general the parent with whom the child does not live has a continuing role to play, which is 

recognised by section 2(1) of the Children Act 1989 . . . One needs to look at this case in stages. This 
child was born to a married couple who parted and the normal consequence, as I have already pointed 
out, would be continuing contact. This father has automatic parental responsibility which includes rights 


. . . But it is unrealistic and indeed dangerous to try to reintroduce him without prior information being 
given to the child.” 


These remarks imply that the reaction of Butler-Sloss LJ to the father’s application 
might have been very different had he not been married to the mother. Although it 
must be just as psychologically important for the child to know the truth about his 
origins, whether or not his parents had at one time been married, Re F indicates 
that a man claiming to be a child’s father has little hope of establishing this unless 
the mother agrees to blood tests. 


The Mother’s Veto 


In Re F, it was the mother’s refusal to allow E to undergo blood tests which 
presented B with a final and insurmountable hurdle. It appears that had B 
successfully persuaded the Court of Appeal that E’s best interests required her to 
be given accurate information about the identity of her father, he would still have 
failed in his application. Balcombe LJ indicated that the court would not ‘order a 
blood test to be carried out against the will of the parent who has since birth had 
sole parental responsibility for the child.” He referred to Lord Reid’s doubt on 


23 ibid at p 768. 
24 ibid at pp 767—768. 
25 [1993] op cit at p 604. 
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this point in $ v McC etc.** Lord Reid stated that no case had ‘yet occurred in 
which a court has ordered a blood test to be carried out against the will of the 
parent who has the care and control of the child, and J am not at all certain that it 
would be proper to do that or that it will be possible to do that after Part III of the 
1969 Act comes into operation.” Nevertheless, Lord Reid went on to say that this 
was an unlikely scenario since ‘surely a reasonable parent would have some regard 
to the general public interest and would not refuse a blood test unless he thought 
that would clearly be against the interests of the child?’?® Lord Reid’s words of 
qualification are, of course, problematic. Re F clearly demonstrates that there may 
be differing interpretations of what is in an individual child’s best interests and 
that, in a dispute, parents’ own thoughts on this are often highly coloured by their 
own self-interests. Surely it is unnecessarily acquiescent of the courts to suggest 
that, whatever their own views on the need for blood tests, the outcome will 
depend on the caring parent’s willingnéss to allow blood tests to proceed??? 
Indeed, this is not an attitude characteristic of the courts’ approach in other 
- contexts. In Re J,3° Sheldon J granted an injunction restraining a mother departing 
for South Africa before the completion of DNA tests to determine the paternity of 
her baby whom she had placed in the care of the local authority. In parental battles 
over contact, it is not unknown for the court to order an obdurate mother to allow 
her estranged husband contact with their child against her own strongly held views 
about the child’s best interests. 

It is suggested that a mother might drop her resistance to blood tests if the court 
not only indicated its own extreme disapproval of her attitude, but also, as B 
himself suggested in Re F, told the mother that her continuing obduracy could be 
taken as corroboration of B’s paternity. Although Balcombe LJ brushed aside this 
suggestion as being ‘very slim grounds for the court to direct blood tests,’ arguably 
it would serve as effective encouragement in circumstances where the court was 
itself convinced that blood tests were desirable. By failing to reserve such a back- 
stop position, the Court of Appeal appears to have restricted the powers of future 
courts to deal forcefully with a parent’s opposition in such circumstances. 


The Declaration of Parentage Procedure 


It is clear that had B successfully persuaded Mrs F to proceed with blood tests and 
had these indicated that B was E’s father, English law provides him with no 
procedure whereby he could obtain any declaration to that effect. It may be 
recalled that, in 1982, the Law Commission recommended the introduction of a 
new declaration of parentage procedure?! and that this recommendation was 
implemented some years later by section 56(1) of the Family Law Act 1986. 


26 [1972] op cit at p 44. 

27 ibid at p 44. 

28 = ibid at p 44. 

29 See also Re T [1993] 1 FLR 901. In this case, doubt over the paternity of a child, previously assumed 
to be the child of the marriage, arose in the course of divorce and custody proceedings between a 
married couple. Because of the mother’s opposition to blood tests, the Court of Appeal agreed that the 
court below had been correct to refuse the husband’s application for the determination of the child’s 
paternity. By the time the Court of Appeal heard the husband’s appeal against this decision, the mother 
had withdrawn her opposition to tests and, in those circumstances, the Court of Appeal felt able to 
make the order applied for. 

30 [1987] 137 NLJ 613. 

31 Family Law Report on Illegitimacy, Law Com No 118 (1982) para 10.14. 
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Nevertheless, the Law Commission had been particularly concerned by the 
- implications of the then recent decision in Re JS??; a case which they considered 
illustrated only too clearly the potential disruption that might be caused by the 
unrestricted availability of such a procedure. k 
The facts of Re JS were similar to those in Re F, but J, the man claiming to be 
the child’s father, had already persuaded the mother to undergo blood tests, and to 
allow the child to be tested as well. Far from the tests excluding J, they pointed to 
the likelihood of his being the child’s father. The Court of Appeal, exercising its 
wardship jurisdiction, pointed out that it had no power to make an order declaring J 
to be the child’s father; a gap in the law which, as mentioned above, was 
subsequently filled by the declaration of parentage procedure introduced in 1986. 
Despite its lack of power, however, the Court of Appeal went on to consider the 
merits of J’s claim. By the time of the hearing, J had, through his behaviour 
towards the mother, clearly forfeited all judicial sympathy for his application. 
Ormrod LJ’s views in Re JS mirror those of Balcombe LJ in Re F: 
With hindsight it is now clear that it was unnecessary to consider the biological parentage of this child in 
order to reach a conclusion about access, which was the only live issue. The child is securely based ina 
two-parent family with the mother and Mr R, who fully accepts his role as de facto father, with the 
knowledge of the doubt of his being the biological father; the plaintiff is, to all intents and purposes, a 
stranger to the child. To allow the paternity issue to disturb this settled relationship was, in our view, an 
undoubted mistake and we find ourselves in full agreement with the mother’s attitude. We can only 


regret that she allowed herself to be persuaded into providing samples of her own and the child’s 
blood.” 


It is clear from his words that there was never any suggestion that the child had a 
need to know the truth about his parentage without a concomitant need for contact 
with J. One explanation for this must be that DNA profiling was as yet 
undiscovered and blood tests could then only indicate probabilities, not certainties 
about parentage. ; 

Re JS usefully illustrated the need for the new declaration of parentage 
procedure; it also alerted the Law Commission to the dangers of allowing 
unrestricted applications being brought by third parties, ‘by the deluded and 
obsessed, or even for blackmailing and vindictive purposes.’** Such was their 
concern that, on their firm recommendation,® the new declaration of parentage 
procedure was confined to child applicants.* It is interesting to note, however, 
that when recommending this restriction, the Law Commission failed to consider 
that the child’s own emotional need to know the truth might itself be a good reason 
for allowing a third party to apply for a declaration. Presumably they assumed that 
the child’s interests would always be identical with those of the mother and that if 
the child needed to discover the truth, then the mother would apply on the child’s 
behalf for the declaration. Arguably, Re F indicates that the child’s interests may 
not always be identical to those of his mother. It is submitted that the growing 
awareness of the psychological importance of a child discovering the truth about 
his parentage should lead to section 56(1) of the Family Law Act 1986 being 
amended, making the declaration procedure available to interested third persons. 





32 [1980] 1 All ER 1061. 

33 per Ormrod LJ, at p 1066. 

34 Family Law Report on Illegitimacy, Law Com No 118 (1982) para 10.7. 

35 Family Law Report on Illegitimacy, Law Com No 118 (1982) para 10.18. 

36 Under s 56(1) of the Family Law Act 1986, an application can only be brought by a person seeking 
confirmation of his own parentage. 
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It is interesting to speculate whether a fresh approach to decisions like Re F and 
also to the question whether a third party should have the right to apply for a 
declaration of parentage, might be provoked by the continuing calls for a reform of 
the law on the status of unmarried fathers. The Scottish Law Commission in their 
recent Report on Family Law?” firmly recommended that ‘in the absence of any 
court order regulating the position, both parents of the child should have parental 
responsibilities and rights whether or not they are or have been married to each 
other.’ It is submitted that reform along these lines is inevitable in England and 
Wales where the proportion of children born outside marriage is now nudging 30 
per cent of all live births.” If under a reformed law all unmarried fathers were to 
be given automatic parental responsibilities, the courts might then find it difficult 
to block a man’s application for a blood test, since it would effectively bar the 
applicant from establishing an important legal relationship which might otherwise 
be his automatically. Pressure may also come from international sources. In Re F, 
B claimed a breach of Article 7 of the United Nations Convention on the Rights of 
the Child, which provides that a child shall have ‘as far as possible, the right to 
know and be cared for by his or her parents.’ Balcombe LJ, ignoring the first part 
of Article 7, focused on the child’s right to be cared for by both parents, and 
discounted B’s claim by noting merely that joint care by B and Mrs F was 
acknowledged to be impossible.“ It would have been interesting had he clarified 
his views on the alleged breach of the first part of Article 7 — the child’s right to 
know both parents.*! 


The Coherence of the Law 


For the immediate future, the judiciary should pursue a greater clarity on the 
importance they attach to the blood tie betwen children and their genetic parents. 
The inconsistency in the case law on this is becoming increasingly marked. Thus, 
as discussed above, Butler-Sloss LJ showed considerable enthusiasm in Re R for 
the view that the legitimate child had a right to know the identity of her father. But 
in Re F, the possibility that B, rather than Mr F, might be E’s father carried little 
weight with the court. Moreover, in contact applications, the value placed on the 
blood tie between an unmarried father and his children is often insufficient to 
counterbalance the strong opposition of a hostile mother and her new boyfriend or 
husband. It was this approach which clearly influenced Judge Callman in his 
decision in Re F. He referred in his judgment to two decisions of this kind, 





37 Scot Law Com No 135. 

38 At para 2.50. 

39 29.8 per cent in the UK: Social Trends (1993) Table 2.21. 

40 ibid at p 604. 

41 There may also be scope for claims being brought under the European Convention on Human Rights. 
See K v United Kingdom, Application No 11468/85, in which the applicant, an unmarried father, 
alleged, inter alia, breach of Article 6 arising from his inability to participate in care proceedings 
relating to his child. See Bainham [1989] 3 ILF 208, at p 214. See also K, Zand S v The Netherlands, 
Application No 18535/91: The European Commission of Human Rights recently declared admissible 
an application brought by a Dutch couple claiming violation of Articles 8 and 14, They claimed that 
Dutch law prevented family law relations being established between the unmarried father and his child, 
because the mother was married to another man and the child was legally presumed to be that man’s 
offspring. 

42 [1993] op cit. 
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Re W® and Re SM“; others continue to emerge.** This inconsistency becomes 
even more exaggerated in disputes between the child’s natural parent and a third 
party, when at times the blood tie appears to be exalted out of all proportion to its 
true importance to the child himself. Thus, Lord Templeman in Re KD“ stated 
firmly that: 

The best person to bring up a child is the natural parent. It matters not whether the parent is wise or 


foolish, rich or poor, educated or illiterate, provided the child’s moral and physical health are not in 
danger. 


This dictum was applied by Butler-Sloss LJ in the recent case of Re O,” with the 
result that the natural father’s obvious defects of character were deemed to be of 
insufficient importance to displace the parental right of the child to be cared for by 
his natural father, as opposed to a stranger. 

The case law might become more coherent if, as suggested above, the courts 
detached the issue of the child’s biological parentage from the issue of the child’s 
social relationship with adults in his life. This approach is consistent with 
Eekelaar’s views. Pointing out that English law has already developed a complex 
structure of parenthood which accommodates biological parenthood, legal 
parenthood and parental responsibility, Eekelaar questions the rationale for 
decisions like Re F, which appear to be reached because biological parentage will 
not be accompanied by social parentage and because its confirmation may disturb 
an existing parentage. He also questions the assumption that biological parenthood 
and social parenthood should be linked in this way, particularly when the Children 
Act 1989 allows parental responsibility to be detached from legal and biological 
parenthood, and attached instead through a residence order, to persons exercising 
social responsibility.** This leads to his radical suggestion that in view of the near 
certainty with which biological parenthood can now be established, and the 
growing tendency of people to take their genetic origins seriously, biological 
parenthood should now be legally recognised in all cases. By contrast, however, he 
considers that parental responsibility should always be associated with the exercise 
of social parenthood. This he considers should be exercised automatically by 
married couples, but might be acquired by longer term cohabitees and 
step-parents.? 

Although a clearer approach to parenthood, as advocated by Eekelaar, is 
desirable, its attainment is presently hampered by fast changing social attitudes. 
Society is certainly becoming more tolerant of the extended family networks 
created by increasing unmarried birth, family breakdown and family re-creation, 
where children’s surnames may all differ from those of their half-brothers or 


43 [1989] 1 FLR 163. 

44 [1991] 2 FLR 333. 

45 See Re C [1992] 2 All ER 86 — although the court felt unable to allow the unmarried father contact 
with his two young children, because of their mother’s implacable opposition to this, they nevertheless 
granted him a parental responsibility order. See also Re H [1993] 1 FLR 484 — the Court of Appeal 
ensured the success of the blackmailing tactics of the mother’s new husband by refusing the unmarried 
father contact despite his genuine and loving relationship with his son now aged two. The court held 
that the stability of the home could not be undermined by giving the father contact, in the face of the 
stepfather’s threats to leave home if this happened. The father was nevertheless granted a parental 
responsibility order. 

46 [1988] AC 806, at p 812. 

47 [1992] 1 FLR 77. 

48 J. Eekelaar, ‘Parenthood, Social Engineering and Rights,’ paper presented to the UK Association for 
Legal and Social Philosophy, Cardiff, forthcoming. 

49 J. Eekelaar, ibid. 
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sisters and even from their own mothers. Despite this, there is still considerable 
uncertainty about the importance society attaches to the blood tie, an uncertainty 
reflected in judicial decision making. When the child’s need for knowledge of 
origins is eventually recognised as being separate from his need for social 
parenthood, the decision in Re F may come to be viewed simply as a Luddite 
refusal to face up to the implications of DNA profiling and such a ‘gooseberry 
bush approach’ as unnecessary paternalism. 


Structural Discrimination Unrecognised: Jones v 
University of Manchester 


Tamara K. Hervey * 
The Decision 


In Jones v University of Manchester,! Ms Jones, aged 46, applied for a post as a 
careers adviser at Manchester University. The post was advertised for a ‘graduate, 
preferably aged 27—35, with varied work experience.’ Not meeting the preferred 
age requirement, Ms Jones was not short-listed for interview. 

Ms Jones alleged that the recruitment procedure was indirectly discriminatory 
on grounds of sex under section 1(1)(b) of the Sex Discrimination Act 1975. Ms 
Jones claimed that the relevant pool for comparison was that of mature students, 
that is, those aged 25 or above. She brought statistical evidence showing that 
although the proportion of male mature students aged 25 to 29 was greater than 
that of female mature students of that age, in the group of mature students aged 30 
or over, the proportion of women was significantly greater. It was argued that the 
reasons for this included the ‘historical reason,’ that many women were not given 
the opportunity for which their ability qualified them to progress to higher 
education because of parental views that such education was wasted on a girl, and 
the ‘family reason,’ that many women have children in their early twenties and, 
because of their family commitments, are unable to study for a University degree 
until their children have reached at least school age. 

The employer argued the relevant pool was that of all graduates with appropriate 
experience. Within that pool, the proportions of men and women are 
approximately equal, therefore no direct discrimination could be established. The 
employer also contended that, even if there were indirect discrimination, it was 
justified either by the desirability of appointing a careers adviser close in age to the 
students to whom advice would be given, or by the need to have a spread of ages 
within those employed in the careers department. 

Ms Jones was successful before the Industrial Tribunal (IT). It was accepted that 
the relevant pool was that of graduates who had obtained their degrees as mature 
students, and that therefore Ms Jones’ statistical evidence showed that the age 
requirement was one with which the proportion of women who could comply was 
significantly smaller than the proportion of men who could comply. The IT found 


*Jean Monnet Lecturer in EC Law, Department of Law, University of Durham. 
1 [1993] IRLR 218. 
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that the requirement could not be justified, since the age of a person dealing with 
undergraduates as a careers adviser bears no relation to their ability to perform the 
job; that is to say, that there is no causal link between age and personality. On the 
facts, the age profile of the careers department was not such that all the careers 
advisers currently employed would retire within a very few years of each other; in 
short, the purported justification relating to the age spread within the department 
was unsupported by the evidence. In conclusion, the IT considered that when the 
reasonable needs of the employer were balanced against the very considerable 
detriment to Ms Jones and ‘thousands of women enrolled as mature students,’ the 
requirement could not be justifiable. 

The Employment Appeal Tribunal (EAT) overturned the decision of the IT. The 
appeal focused on the question of the relevant ‘pool.’ This was a question of fact 
for the IT but, in this case, the IT had chosen to make the comparison within an 
area of society which was ‘irrationally inappropriate.’ According to the EAT, the 
IT had, in effect, redrafted the advertisement so as to refer only to mature 
graduates: the advertisement had actually referred to all graduates, therefore the 
relevant pool must be all graduates. On the question of justification, the EAT 
found that the IT had erred in carrying out the balancing exercise between the 
needs of the employer against the discriminatory effect of the requirement. The 
‘balance had been effected subjectively, with reference to the particular 
disadvantage to Ms Jones, rather than objectively in relation to mature women 
students as a class. The IT should have allowed for the fact that any discriminatory 
effect would be to the detriment of only a very small proportion (3 per cent) of the 
total of women eligible for the job. 

The decision of the EAT was appealed on two counts: the conclusion concerning 
the relevant pool, and the conclusion concerning justification of the requirement. 
The Court of Appeal agreed with the EAT on both counts, considering that the IT 
had erred in law in its decision, through misinterpretation of the provisions of 
section 1(1)(b) of the Sex Discrimination Act 1975.? 

The Court of Appeal held that the IT had erred in its application of section 
1(1)(b), in particular in the way in which it determined the relevant pool for 
comparison in deciding an indirect discrimination claim. The reasoning in all three 
judgments focuses on the construction of section 1(1)(b), with reference to 
previous case law. Section 1(1)(b) refers to the ‘proportion’ rather than the 
‘number’ of men and women who can comply with a particular requirement. 
Therefore, those men and women who can comply with the requirement are to be 
considered as a proportion of another number, and that number must be the 
relevant total of men and women to whom the requirement is or would be applied 
(per Ralph Gibson LJ). The proportions of men and women in the group of those 
who can comply with the requirement (‘the smaller group’) should correspond 
with the proportions in the larger ‘pool’ of those who can satisfy all the other 
criteria for the job. The larger pool could comprise ‘all humanity’ (in which case, 
the proportions in this group would be approximately 50 : 50), or could comprise 
only the ‘relevant population,’ meaning all persons who satisfy the relevant criteria 
apart from the requirement under consideration. Authority exists for both 
possibilities, but the latter is to be preferred (per Evans LJ). In this case, therefore, 
the relevant pool was all graduates with the appropriate experience. By 


2 ‘The proper construction of a statute is a question of law,’ per Lord Reid in Brutus v Cozens [1973] AC 
854, at 861. 
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considering a narrower pool of mature graduates with experience, the IT had erred 
in law. 

The correct test for justification of indirect discrimination, in UK law, ‘requires 
an objective balance between the discriminatory effect of the condition and the 
reasonable needs of the party who applies the condition.’ The IT had formulated 
the test correctly, but had failed to carry out the balancing exercise correctly. The 
essence of the decision of the Court of Appeal was that the IT had not given due 
weight to the ‘reasonable needs’ of the employer (see Sir David Croom Johnson). 
Ralph Gibson LJ considered that the error of the IT was to consider the potential 
effect of the application of age requirements by employers in general, rather than 
the justification of the age requirement in this particular case. Evans LJ was more 
specific in his criticism, in that he pointed out that the balancing exercise had not 
taken into account the situation of the complainant alone, but also ‘someone like 
the complainant,’ and ‘thousands of women enrolled as mature students in English 
Universities who will not obtain their degree until they are aged 30 or more.’ This 
was far removed from the need to weigh the reasonable needs of the University 
against the discriminatory effects of an age limit ‘irrespective of sex.’ 


Comment 


Two main issues arise from this decision. The first is concerned with the prima 
facie establishment of a case of indirect sex discrimination, in particular which 
groups of persons are to be compared to establish such a case. The second is the 
issue of justification of a prima facie case of indirect sex discrimination. 

An indirect sex.discrimination claim involves the application of a sex neutral 
requirement or condition, the impact of which is more detrimental to persons of a 
particular sex, usually women. The disproportionate impact may be shown by 
reference to a statistical comparison of the sex of those who can comply with the 
requirement or condition. The question in Jones was which pool or group of 
persons should be used in making the statistical comparison. 

No authoritative ruling exists, either in UK law or in decisions of the European 
Court of Justice (ECJ), as to precisely how the pool should be determined. The 
determination of the relevant pool was fatal to Ms Jones’ case; the Court of Appeal 
held that in the relevant pool there was no significant statistical difference between 
the proportions of women and men who could comply with the requirement to be 
aged between 27 and 35. 

UK case law reveals a number of acceptable possibilities for the pool. The 
largest possible pool for comparison is that of ‘all men and all women’; that is to 
say, the whole population. The population pool was accepted in the early case of 
Meeks‘ and more recently as one possible pool in Briggs.° A slight variation on 
the whole population pool is the pool of the economically active population, 
accepted in Lea.® A narrower pool is that of the ‘relevant population’; in hiring 
cases, this can be the group of those who actually apply for the post (the applicant 
pool), or those who could apply (the potential applicant pool). The potential 


See Hampson v Department of Education and Science [1989] ICR 179 (CA). Now approved by the 
House of Lords in Webb v EMO [1993] 1 WLR 49, 56. 
Meeks v National Union of Agricultural and Allied Workers [1976] IRLR 198 (IT). 
Briggs v North Eastern Education and Library Board [1990] IRLR 180 (CA). 
Greater Manchester Police Authority v Lea [1990] IRLR 372 (EAT). 
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applicant pool was accepted in Price,’ and in the race discrimination cases of 
Bohon-Mitchell® and Perera.? In cases not concerned with discrimination in 
hiring of employees, the ‘relevant population’ may be broadly expressed to be the 
group of those particularly affected by the requirement or condition. In Kidd, 10 
this group comprised members of households where there was a need to provide 
home care for children; in Briggs,!! one pool considered was that of those 
employed as teachers. In two cases concerning discrimination in social security 
provision, Schaffier'? and Jones v Chief Adjudication Officer,” the pool for 
comparison was those who, but for the requirement or condition, would have 
received the benefit concerned; that is to say, those on whom the requirement or 
condition had a particular or special impact. 

In accordance with Community law, indirect discrimination!* takes place where 
a requirement applied by an employer affects a much greater number of women 
than men, unless the employer shows that the requirement is objectively justified. 8 
Decisions of the ECJ do not use the term ‘pool’ in their analysis of 
indirect discrimination, but in some instances use the concept of a pool, along with 
statistical analysis, to determine whether indirect discrimination has occurred. In 
the leading case of Bilka,'® the Advocate General considered the pool of all full- 
and part-time employees of Bilka. The ECJ’s judgment does not make it clear 
which pool the ECJ used for comparison: ‘If it were found that a considerably 
smaller percentage of women than men work full-time, the exclusion of part-time 
workers from the occupational pension scheme would be contrary to Article 119” if 
not otherwise justified. It seems the pool was either all employees of Bilka or the 
whole population pool. In Rinner-Kuhn,"” the ECJ was asked to give a ruling in 
the context of a challenge to general legislative provisions excluding all part-time 
workers from certain benefits. The relevant pool must therefore have been that of 
all workers. The ECJ relied on statistical evidence.'® It seems it is consistent with 
Community law to consider either the whole population pool or the pool of the 
relevant population. The decisions of UK courts and tribunals which rely on 
comparison with the applicant pool and potential applicant pool (the relevant 
population) are therefore not inconsistent with Community law. 

A cursory glance at the case law suggests that the pool chosen by the IT in Jones 
was indeed inconsistent with previous case law. According to the terms of the 
advertisement, the applicant pool or the potential applicant pool would comprise 
all graduates with relevant experience. The group of persons who would be 
qualified for the job (were it not for the age requirement which was alleged to be 





7 Price v Civil Service Commission [1977] IRLR 291 (EAT). 
8 Bohon-Mitchell v Common Professional Examination Board and Council of Legal Education [1978] 
IRLR 525 (IT). 
9 Perera v Civil Service Commission [1983] ICR 428 (CA). 
10 Kidd v DRG (UK) Ltd [1985] ICR 405 (EAT). 
11 Seen 5 above. 
12 Rv Secretary of State for Education, ex p Schaffter [1987] IRLR 53 (High Court). 
13 Jones v Chief Adjudication Officer [1990] IRLR 533 (CA). 
14 Directive 76/207, OJ 1976, L39/40; Article 2(1) defines the principle of equal treatment as ‘no 
discrimination whatscever on grounds of sex either directly or indirectly.’ 
15 Case 170/84, Bilka Kaufhaus v Weber von Hartz [1986] ECR 1607 (ECJ), para 29. 
16 ibid. 
17 Case 171/89, Rinner-Kühn v FWW Spezial Gebdudereingigung GmbH [1989] ECR 2743 (ECJ). 
18 The EC Commission was asked by the Court to supply figures concerning the number of men and 
women who work less than 10 hours a week — including percentages of all male and female employees 
— for all Member States, except Germany. The statistics were taken from the 1987 Eurostat Labour 
Force Survey, Tables 37, 38 and 51. 
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indirectly discriminatory on grounds of sex) is the group of all graduates, not a 
subgroup of that pool, mature graduates, as Ms Jones had contended. However, a 
number of considerations militate against the conclusion that the Court of Appeal 
was entitled to overturn the decision of the IT. It is settled in UK law that the 
choice of pool is a question of fact for the IT.!° It is only in cases where the IT has 
chosen to make the comparison within an ‘irrationally inappropriate’ pool that the 
tribunal can be said to have erred in law and its decision be overturned. The Court 
of Appeal itself accepted that the IT is not required to follow one particular process 
of reasoning in a section 1(1) claim.” 

It is difficult to conclude that the pool accepted by the IT in Jones was 
‘irrationally inappropriate.’ There is no strong reason to require a wide pool, or to 
include younger students in the pool. The pool should comprise the relevant 
population. Those particularly affected by the age requirement were graduates 
who had been mature students, because the age requirement excluded all those 
students from applying for the job.?! Authority exists for the proposition that the 
relevant pool is that of those specially affected by the requirement or condition.” 

Moreover, there is much to suggest that the decision of the IT concerning the 
relevant pool was in fact rational and appropriate. First, such a conclusion is 
consistent with existing case law, which establishes that exclusive reliance on 
statistical evidence concerning a narrow pool is not essential to a prima facie 
showing of indirect discrimination. Instead, the tribunal may rely on its own 
knowledge and experience, which may be combined with reference to statistical 
proportions in a wider pool. 

Like Jones, the case of Price? concerned an age requirement,** which was 
alleged to be indirectly discriminatory. The IT relied on the population pool and, 
although the EAT considered that the potential applicant pool, consisting in this 
case of women with one Advanced Level, would have been more appropriate, the 
EAT did not overturn the IT’s choice of pool. Moreover, in reaching its conclusion 
on disproportionate impact, the EAT did not rely exclusively on statistical 
evidence. Rather, the EAT referred to statistical evidence to confirm its decision 
that ‘knowledge and experience’ show that a considerable number of women 
between the mid-twenties and mid-thirties are engaged in bearing and caring for 
children and cannot take up employment at that time; therefore, that the age 
requirement would affect significantly more women than men. Similarly, in 
Clymo,»> the EAT was prepared to assume, without detailed statistical proof, that 
women will find it significantly more difficult than men to work full-time. It is 
open to the tribunal to rely, at least in part, on the reason for the adverse impact on 
women of the requirement concerned. Indeed, in Perera,” it was expressed to be 
‘most undesirable’ that in all cases of indirect discrimination elaborate statistical 
evidence be required. These decisions were cited with approval in Briggs?’ and 
Lea. 


19 Kidd v DRG Ltd [1985] ICR 405, 415 (EAT). 

20 [1993] IRLR 218, 226, para 44. 

21 This more or less tautological construction of the facts cannot, it is submitted, be so inappropriate as to 
be irrational(!) 

22 See above, although it should be noted that these decisions are not concerned with the situation of 
hiring employees. 

23 Seen 7 above. 

24 In this instance, a requirement of under 28 years. 

25  Clymo v Wandsworth LBC [1989] ICR 250 (EAT). 

26 Seen 9 above. 

27 Seen 5 above. 

28 Seen 6 above. 
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The ECJ has also found cases of prima facie indirect discrimination without 
relying exclusively on statistical evidence. Even in the leading case of Bilka,? the 
ECJ considered, in addition to statistical evidence, the reason that women are less 
able than men to meet the requirement of working full-time.*° But it is particularly 
in the more recent cases before the ECJ that no statistical proof of indirect 
discrimination has been required. In these cases, the requirement has been 
assumed to be indirectly discriminatory, almost as a matter of judicial notice. In 
Kowalska,*! the ECJ held that detrimental treatment of part-time workers, as 
compared to full-time workers, ‘in practice results in discrimination against female 
workers in relation to male workers where it is clear that in fact a considerably 
greater percentage of women than men works part-time. Such [treatment] must in 
principle be considered as contrary to Article 119 of the Treaty’ unless justified.” 
In Nimz,*? the Advocate General points to a consistent line of case law of the ECJ, 
that, ‘where a measure discriminates against part-time workers, and it is 
established that that measure affects a much greater number of women than men or 
vice versa, it is contrary to the principle of equal treatment’ unless it can be 
justified. Admittedly, the absence of detailed statistical proof in Kowalska% and 
Nimz* can be explained by the fact that previous case law concerning part-time 
workers has involved statistical proof that measures disadvantaging part-time 
workers have a disproportionate impact on women. Nevertheless, the statistics 
relied upon are general in nature, referring to the wider population pool rather than 
the narrower relevant pool in the individual case. In Jones, statistics taken from the 
wider population pool, combined with the reason for the discriminatory impact on 
women, would have shown that the age requirement was prima facie indirectly 
discriminatory .** Second, that the pool chosen by the IT in Jones was appropriate 
may be supported by its consistency with the purpose of section 1(1)(b), in the light 
of Community law concerning indirect sex discrimination, in outlawing indirect 
discrimination on grounds of sex. The strength of measures which combat indirect 
discrimination is that they permit challenge to historical inequality and to 
inequalities which are perpetuated by the structure of society, or of a part of 
society; in this instance, the spheres of education and employment. 

It is sometimes argued that to allow claims of indirect discrimination to take into 
account such ‘structural’ differences between women and men?” is tantamount to 
perpetuation of discrimination by the very mechanisms which are intended to 
eliminate discrimination on grounds of sex. Such an argument is based on the 
notion of formal equality, that women be treated the same as men; it ignores the 
real differences between the current positions of women and men. A more 
sophisticated and more pragmatic analysis begins with the position of women in 
the prevailing male hegemony in the social hierarchy. Such an approach strives 
towards equality of opportunity (as opposed to the same treatment) for women in 
(inter alia) the employment sphere. The approach is therefore equipped to take 


29 Seen 15 above. 5 

30 ‘Taking account of the difficulties encountered by women in arranging matters [of childcare and 
domestic duties] so as to be able to work full-time’: Bilka, see n 15 above, para 29. 

31 Case C-33/89, Kowalska v Freie und Hansastadt Hamburg [1990] ECR 1-2591 (EC)). 

32 Kowalska, see n 31 above, para 13, italics added. 

33 Case C-184/89, Nimz v Freie und Hansastadt Hamburg [1991] ECR I-297 (ECJ). 

34 See n31 above. 

35 See n33 above. 

36 See below. 

37 That is to say, differences which are not biological, but which arise through gender stereotypical roles, 
such as that of primary child-carer. 
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into account the fact that employment is still based on a model of a male worker. 
Measures which rely on such a model may properly be recognised as inimical to 
equality of opportunity. 

In principle, therefore, with regard to the pool of all women, or all economically 
active women, any age requirement would be indirectly discriminatory on ground 
of sex, if that age requirement were premised on the ‘normal’ career patterns of 
working men, since the career patterns of a considerable proportion of women 
differ from that male norm.*8 In Jones, what was really at issue was that the career 
patterns of mature students (a group composed predominantly of women, due to 
the ‘family’ and ‘historical’ reasons referred to by Ms Jones) do not fit the (male) 
norm; that is to say, the pattern of completing one’s studies between the ages of 
18—21, or at least before the age of 25. The Court of Appeal failed to address this 
issue.. 

Where reliance on statistical evidence concerning a particular pool, here the pool 
of all graduates with relevant experience, leads to a finding of no prima facie 
discrimination, whereas reliance on statistical evidence concerning another 
relevant pool, here the pool of mature students, coupled with ‘knowledge and 
experience’ concerning the whole population, leads to the opposite finding; it is, it 
is submitted, consistent with the purpose of section 1(1)(b), in the light of the 
obligations of the UK under Community law, to rely on the second pool. The 
decision of the IT in Jones concerning the relevant pool cannot, therefore, be said 
to be irrationally inappropriate. 

Once a prima facie case of indirect discrimination has been established, the 
burden shifts to the employer to show that the requirement or condition is 
‘justifiable irrespective of the sex of the person to whom it is applied.’ 

In UK law, the leading case concerning the standard of justification required is 
Ojutiku v Manpower Services Commission.” A requirement or condition may be 
justified by ‘sound and tolerable reasons.’4! The requirement need not be 
necessary, but must meet a reasonableness test. The ECJ’s threefold test setting out 
the standard for justification is outlined in Bilka**: a requirement must (i) meet a 
genuine need of the enterprise, (ii) be suitable for attaining the objective pursued 
by the enterprise, and (iii) be necessary for that purpose. The UK courts consider 
that the Ojutiku test satisfies the requirements of Community law.*? However, a 
close comparison of the two standards reveals that the more sophisticated Bilka test 
is more difficult for an employer to satisfy, in particular since it requires that the 
means chosen by the employer to meet its ‘genuine need’ must be proportionate to 
the ends.“ 

One ground of justification put forward by the employer was the need to have a 
spread of ages within those employed in the careers department, purportedly to 
avoid the possibility of all members of staff retiring within a few years of one 
another. As the IT pointed out, this was unlikely to occur; the need was therefore 
not ‘genuine,’ but merely a pretext for the discriminatory requirement. As for the 


38 Unless it can now be said that, since the time that Price was decided, the career patterns of women, and 
arrangements for child care, have altered so significantly that there is no difference between women 
and men as far as availability for work at a particular age is concerned. 

39 Sex Discrimination Act 1975, s 1(1)(b)(i). 

40 [1982] IRLR 418 (CA). 

41 per Eveleigh LJ, p 420. 

42 Seen 15 above. 

43 Rainey v Greater Glasgow Health Board [1986] 3 WLR 1017 (HL). 

44 See Hervey, ‘Justification for Sex Discrimination in Employment’ (1991) 40 ICLQ 807. 
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justification relating to the desirability of appointing a careers adviser close in age 
to the students to whom advice would be given, this is also insufficient to satisfy 
Bilka. The need to have careers advisers who are sympathetic to and aware of the 
needs and position of those being given advice. is-indeed a genuine one, but one 
which could be satisfied by appointing persons of a particular character or who 
showed awareness in ways other than being close in age to the students. Since the 
genuine need could be met in such a manner, which would have less discriminatory 
impact than the age requirement, that requirement could not be said to be 
proportionate. It is submitted, therefore, that neither ground of justification put 
forward by the employer would meet the Bilka test. Had the Court fulfilled its 
Community law obligation to apply that test, the requirement would not have been 
justified. 

The recognition that it is not sufficient to identify and outlaw direct sex 
discrimination, but that practices and policies which discriminate indirectly on 
ground of sex must also be challenged, represents a significant advance for the 
promotion of equality of women and men. However, such a step forward remains 
ineffective as long as the courts insist on a narrow, literal approach to the proof of 
indirect sex discrimination, in particular proof of the first stage of a claim. It is 
unfortunate that the Court of Appeal in Jones opted for such a narrow and literal 
approach. 
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Jacques Derrida, The Other Heading: Reflections on Today’s Europe, 
translated by P-A Brault and M. Naas, Bloomington: Indiana University Press, 
1992, lix + 129 pp, hb £13.50. 


Discovering critical approaches to European legal studies is, to use Eisenhower’s 
familiar adage, like trying to catch lightning in a bottle — possible but it just never 
seems to happen. There are, of course, one or two notable exceptions, but it is fair 
to say that, to the extent that we in the UK encounter theoretical and critical 
approaches to Community law, it tends to be necessarily through the translation of 
continental writings.' Of course, the reason for this in substantial part is the 
notorious paucity of critical approaches in UK law as a whole. Again, there are 
exceptions, but relative to critical theory in North America or continental Europe, 
Dworkin’s early criticism in 1977 that UK jurisprudence is characterised by its 
insularity and analytical obsession still holds true.” In order to engage in a thought- 
provoking and critical approach to Europe and European legal studies, it is thus 
necessary to look beyond our own shores. The greatest tradition in critical 
philosophy, since Sartre appropriated Heidegger’s engagement with Kant, is 
undoubtedly the French, and there are few more revered (and reviled?) figures in 
contemporary critical theory than Jacques Derrida.* The publication of Derrida’s 
influential essay, The Other Heading, first presented in 1990, thus provides us 
with a welcome opportunity not just to engage with the heart of one particularly 
intensive critical theory, but to do so as it engages with the politics of Europe. In 
the first part of this review, I want to explore Derrida’s essay, and then in the 
second and third parts to explore the extent to which it demands very specific 
questions of any putative ‘European legal studies.’ 





*Faculty of Law, University of Durham. I should like to thank members of the Faculty of Comparative Law 
at Comenius University, Bratislava, for their comments on an earlier draft of this article, presented to them. 
I should also like to thank Clare McGlynn and Pat Twomey. 


1 The most notable exceptions are Francis Snyder’s ‘New Directions in European Community Law’ in 
Fitzpatrick and Hunt (eds), Critical Legal Studies (Oxford: Blackwell, 1987) pp 167—182, the 
arguments of which were subsequently developed in his New Directions in European Community Law 
(London: Weidenfeld and Nicolson, 1990), Neil MacCormick’s ‘Beyond the Sovereign State’ (1993) 
56:1 MLR 1— 18, and, most recently, Joxerramon Bengoetxea’s The Legal Reasoning of the European 
Court of Justice (Oxford: Clarendon Press, 1993). All three will be considered subsequently. But even 
the most casual glance at the major English language specialist European law journals immediately 
reveals the conspicuous absence of genuine critical commentary. 

2 Exceptions must include, most notably, the work of Peter Goodrich and Alan Hunt. But again, only a 
brief perusal of UK published law journals reveals the comparative absence of critical material when 
compared with any major North American journal or review. For Dworkin’s comments, see Taking 
Rights Seriously (London: Duckworth, 1977) pp 1—3. 

3 For the seizure of the Heidegger-Kant dialogue, see most recently Schalow, The Renewal of the 
Heidegger-Kant Dialogue (Albany: SUNY, 1992). 
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It is difficult to know whether the word deconstructionism or the name Derrida 
holds most fear in established philosophical circles. Both have given rise at times 
to little short of hysteria. Indeed, the reaction against deconstructionism and its 
challenge to textual objectivism has made the reaction against Critical Legal 
Studies in jurisprudential circles look positively insipid. To date, overt 
deconstructionism in legal studies has been somewhat rare. Perhaps its most 
famous exponent is Stanley Fish, and of course the writings of such as Mark 
Tushnet and Peter Gabel are implicitly deconstructionist.t When presented in a 
more recognisably political or jurisprudential guise, however, ‘deconstruction’ has 
triggered the predictable moans and groans.° Given the insular nature of UK 
jurisprudence in particular, it is perhaps not too surprising that deconstructionism 
and Derrida himself have received only scant attention. So before considering 
his essay The Other Heading, it is perhaps useful to consider, at least briefly, some 
of the basic concepts in Derrida’s thought and, most importantly, to lay some 
ghosts to rest. Most immediately, and most importantly, deconstructionism is not 
nihilist; no more than was Critical Legal Studies.’ In fact, as literary 
deconstructionists are more aware, textual deconstruction is directed towards 
ethical and/or political reconstruction. This is the Heideggerian inheritance which 
Derrida himself repeatedly acknowledges, most famously perhaps in Of Spirit: 
Heidegger and the Question, in which he stresses again and again that the ultimate 
ambition of any critical legal theory, though always initially directed by a 
deconstruction of a text, is an ethical reconstruction.? The deconstruction of a 
text reveals its codes. So it is at once a semiotic exercise, at least in part. These 
codes reveal a politics and thus an ethics, which is everywhere present in any text. 
It is in this sense that deconstruction clears the way for an ethical or political 
reconstruction.? The key to this reconstruction is the appreciation of what 





4 A number of Fish’s more recent essays can be found in Doing What Comes Naturally: Change, 
Rhetoric and the Practice of Literary and Legal Studies (Oxford: Oxford University Press, 1989), 
although it was in his earlier Js There a Text in this Class? The Authority of Interpretive Communities 
(Cambridge, Mass: Harvard University Press, 1980) that Fish first advanced literary theory into legal 
studies. For Tushnet, see particularly ‘An Essay on Rights’ (1984) 62 Texas L Rev 1363— 1402, 
‘Following the Rules Laid Down: A Critique of Interpretivism and Neutral Principles’ (1982) 96 
Harvard L Rev 781—827, and ‘Critical Legal Studies and Constitutional Law’ (1984) 36 Stanford L 
Rev 623—647. For Gabel, see ‘The Phenomenology of Rights-Consciousness’ (1984) 62 Texas L Rev 
1563 — 1599. 

5 For a recent evaluation of post-modern critical theory and reactions to it, see Hunt, ‘The Big Fear: 
Law Confronts Postmodernism’ (1990) 35 McGill LJ 507—540. 

6 Again there are one or two notable exceptions, though few and far between. See Douzinas and 
Warrington, ‘On the Deconstruction of Jurisprudence: Fin(n)is Philosophiae’ (1987) 14 JLS 33—46, 
and Norris, ‘Law, Deconstruction and the Resistance to Theory’ (1988) 15 JLS 166— 187. There are, 
of course, writings of other inevitably North American scholars, most recently Matthew Kramer’s 
Legal Theory, Political Theory and Deconstruction (Bloomington: Indiana University Press, 1991). 

7 For the comprehensive refutation of this accusation, see Singer, “The Player and the Cards: Nihilism 
and Legal Theory’ (1984) 94 Yale LJ 1—70. 

8 Derrida, Of Spirit: Heidegger and the Question (Chicago: University of Chicago Press, 1989). This 
theme is strongly represented by Jack Balkin in what is so far undoubtedly the best jurisprudential 
analysis of Derrida and deconstructionism. See Balkin, ‘Deconstructive Practice and Legal Theory’ 
(1987) 96 Yale LJ 743—786. 

9 For a useful exploration of these possibilities, see Cornell, ‘Towards a Modern/Postmodern 
Reconstruction of Ethics’ (1985) 133 U Pennsylvania L Rev 291—380, discussing in part Unger’s 
attempts to redefine a critical Heideggerian ethics. See also, more recently, Douzinas and Warrington, 
‘A Well-Founded Fear of Justice”: Law and Ethics in Postmodernity’ (1992) 2 Law and Critique 
114—157. 
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Heidegger referred to as ‘the other,’ and which Derrida terms ‘difference.’ The 
issue is one of defining, or co-defining terms, in order to define ethics and ethical 
values. The tradition of western philosophy, according to Derrida, is one in which 
certain objects are ‘presenced,’ at the cost of removing or ‘absenting’ the ‘other.’ 
The purpose of deconstruction is to retrieve this ‘other,’ because this exercise will 
discover the politics underpinning any supposed conceptualisation. In other words, 
how is something defined and what structures are used to define the object and thus 
to exclude its ‘other’?'° 

This may all seem, paradoxically, rather abstract and metaphysical. But what it 
really demands is that any intellectual pursuit should continually question what is 
presented, in order to subvert it. In other words, how is something symbolised and 
why? If something is being objectively and definitively empowered, why? And 
what is being disempowered? The Other Heading is precisely such an exercise in 
semiotics, designed ultimately to question the very semiotics of Europe. Europe 
has always been a symbol, just as it is argued currently that the Maastricht Treaty 
has become very much a multifaceted symbol, now devoid of its original meaning, 
and representing, seemingly, almost everything to everybody.!! This is Derrida’s 
point of departure. Europe is a symbol — but of what? How does Europe present 
itself? It is not then a discussion about the object ‘Europe,’ but rather about the 
European discourse. In other words, when people discuss Europe, in what terms 
has Europe already tried to define itself, because that definition will determine how 
the discourse continues (pp x— xi). Discourse is power — this has always been the 
mainstay of Derrida’s writings — and thus control of discourse is the primary 
mechanism for disempowering. So it becomes very important to ascertain who 
determines the discourse about Europe (pp Xlii— xliii). This is a critical question 
which will be addressed with particular regard to European Law in the next 
section. In order to clarify Derrida’s often complex and deliberately ambiguous 
arguments, I shall concentrate on the theme of temporality as the fulcrum of the 
essay, and present the argument in three sections, the Europe of ‘yesterday,’ the 
Europe of ‘today,’ and the Europe of ‘tomorrow.’ 


I The Europe of Yesterday 


According to Derrida, the most important quality of European discourse is that it is 
historical. This history cannot be ignored, and any reformulation of Europe must 
take notice of this (pp xxxv—xxxviii). Derrida openly doubts whether the 
designers of the new Europe have taken this notice. It is often mistakenly thought 
that Derrida is somehow suggesting that modern philosophy has failed to 


10 Many of Derrida’s terms and concepts are notoriously abstruse. The ‘other’ is one of them. It is also 
one of the key terms in the Heideggerian tradition. Heidegger used it to question the Cartesian 
distinction between self and other, which he suggested characterises western philosophy since Plato 
and which gives a false sense that there is something else ‘out there’ outside of the individual. This use 
is developed in Richard Rorty’s Philosophy and the Mirror of Nature (Oxford: Blackwell, 1980). It is 
used slightly differently by Derrida, particularly in Of Spirit, where he uses the ‘other’ as a textual 
signifier, and as a means of determining the identity of object and the object’s subject, rather than 
merely as a determinant of object and subject. For a commentary on Derrida’s conceptualisations, 
particularly on the idea of ‘difference,’ see Balkin, n 8 above. 

11 See, for example, the headline comments in two of the UK’s leading newspapers on the day that the 
Danes voted for the second time on whether to accept the Maastricht Treaty. The Times, at 42, 
suggested that ‘The shimmering visions of a new European order enshrined in the Maastricht Treaty is 
a mirage, forever just out of reach.’ The Guardian commented similarly, at 19, that the Danes were 
being ‘asked to vote for Maastricht because, like Everest, it is there . . . The question, stripped of all 
detail and legalities, has become one of simple, emotional response.’ 
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understand the force of the ‘other.’ In The Other Heading, Derrida stresses that the 
critical tradition in European philosophy has always shown itself to be aware of the 
‘other,’ and its tradition is one of presenting itself to the ‘other’ in a critically self- 
determinative fashion. The Europe of ‘yesterday’ has thus always been critical. At 
least until ‘today.’ ‘Today’ there is ‘something unique afoot in Europe.’ Europe is 
trying to redefine itself, but is doing so by trying to ignore its own cultural history. 
Derrida very consciously plays with the word ‘today.’ First, because it projects the 
temporality of thought, but, secondly, because it separates today from the past. It 
does not ignore the past, but uses the past as a mechanism for creating a 
‘difference.’ The past allows us to prioritise and at the same time distinguish the 
present. The pervasive theme of The Other Heading is the suggestion that the 
Europe of ‘today’ is in danger of losing track of the ‘other.’ It is failing to define 
itself, to self-determine. The new Europe is trying to ignore its history, a futile but 
debilitating project, and one which is particularly tragic if done unintentionally. 
Today, Europe singularly fails to acknowledge the temporality of ‘today,’ and can 
thus neither distinguish itself from, nor determine itself through, its past 
(pp 3—5, 12). 

The discourse of the European tradition runs deeper still. Derrida suggests that 
Europe has always protected itself as a universal that is defined by its internal 
‘differentness,’ as an object that was different or ‘exemplary’ in its pluralism, 
intellectual and politically; heterogenous not homogenous. If something is 
‘exemplary,’ it is making a historical claim, aligning itself with a tradition 
(pp xvii— xxxiii). The European discourse is thus defined by its particular history. 
Europe has never before attempted to deny its discourse or its particular quality of 
differentness. Indeed, it has repeatedly championed it as the essence of ‘Europe.’ 
‘Today’ however, for the first time, according to Derrida, the new Europe is trying 
to ignore this ‘differentness’ and this tradition. It is trying to determine itself 
immanently, in ignorance of the ‘other’ (pp 24—25). This itself may be a bad 
thing, but worse still, the failure to appreciate this process is the ultimate act of 
irresponsibility. It is, of course, a cultural issue. All discourses are cultural at root, 
and culture is always determined by its component ‘differentness,’ from itself and 
from others. Culturalism is pluralist by definition. We must take the 
responsibility for appreciating the essential differentness of culture and of 
European culture, and develop a discourse appropriate to ‘today’s Europe which is 
pluralist and heterogenous. The question of ‘responsibility’ is one which demands 
an alternative approach to Europe, which transcends the raw political polarities of 
Eurocentrism or anti-Eurocentrism, and seeks instead to establish a new cultural 
discourse for a new Europe (pp 10—12). 


II The Europe of Today 


The raw politics of today’s Europe is a ‘crisis’ of ‘memory’ (pp 29—32). The 
‘crisis’ has two roots, which Derrida explores by his familiar mechanism of 
uncovering linguistic ambiguity. Indeed, the heart of The Other Heading is the 
development of two particular words; capitale and capital. Capitale denotes 


12 Fora similar thesis, see Clifford Geertz, The Interpretation of Cultures (New York: Fontana, 1973). 

13 This is Heidegger’s metaphor, taken from Nietzsche. As is Derrida’s complementary suggestion, that 
the root of ‘today’s’ limited ahistorical politics is a ‘crisis of spirit.’ According to Nietzsche, mankind 
was in a constant state of crisis, forever trying and forever failing to break free from the constraints of 
the past. The constant state of crisis is reflected as political crisis, which is always geared to a refusal to 
admit the power of these constraints. 
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cultural dominion, whilst capital denotes economic dominion. The cultural 
dominion of Europe has already been noted. It is a double-edged sword, as Derrida 
suggests; itself a ‘contradiction,’ at once defining the spirit of ‘Europe,’ but at the 
same time attempting to establish cultural homogeneity. This contradiction is ever- 
present, but must still be resisted. The ambition must be to ‘invent’ a medium 
between dominion and non-dominion. At present, in Derrida’s perception, the 
pervasive European attitude is one of centralisation and the diminution of 
particularity through the appropriation of nationalism (pp 47—48). 

According to Derrida, the new European ‘discourse’ is a discourse of capital and 
technology (pp 50—55). It, more than anything else, threatens Europe, because it 
threatens to establish an ‘ethos’ of capital, which is of course a thoroughly 
metaphysical ‘ethos,’ directed teleologically towards given ends. It is no 
coincidence that the most brutal jurisprudential in-fighting in recent years has been 
between critical legal philosophers and economic analysts, for whom the European 
Community legal order is an unparalleled laboratory of opportunity. Capital is 
thus the weapon which threatens to champion universalism over differentness. 
Moreover, it thus threatens to ‘close off the future, as of course does any 
teleological metaphysics. "4 


Til The Europe of Tomorrow 


The Other Heading is itself an ambiguous term. It both suggests an alternative 
direction and a recognition of the ever-presence of the ‘other.’ The alternative 
direction must be taken from a place, from ‘today’ and thus from yesterday (p 27). 
To rectify the perceived tendency towards ahistoricism, to determine historically 
through differentness, Derrida suggests that we must search for an identity which 
includes a respect for both universal values and for differentness. Precisely, of 
course, the ambition of any critical political philosophy, from Kant to Dworkin. 
Only a truly pluralist discourse can defeat the centralising ambitions of political 
homogeneity. Today’s Europe has become ends-orientated. Pluralism will subvert 
any attempt to establish objective ends of the human condition. So we must, above 
all, come to appreciate again the ‘experience’ of ‘antinomy.’ ‘Responsibility’ 
demands of us that we continually seek definition and redefinition, and we can only 
do that by establishing ‘exemplars’ which are at once universal and particular. 

This is the European ‘idea,’ encapsulated by Husserl’s ‘paradox of the paradox’; 
every universal is the creation of a particular individual (pp 72—75). To define 
itself in terms of substantive moral universal values is to represent the traditional 
determination of ‘Europe,’ but to recognise the ever-presence of ‘difference’ is to 
appreciate the contingency and historicity of particular examples (pp 22—26, 29). 
‘Europe’ is at once of course, as we have already noted, both a universal and a 
particular, and must, like anything else, define itself as such. It is, as Derrida 


14 The two, capitale and capital, are themselves part of a uniform problem: 


What puts cultural capital as ideal capital into a state of crisis . . . is the disappearance of these men 
who ‘knew how to read — a virtue now lost,’ these men who ‘knew . . . how to hear, and even how 
to listen,’ who ‘knew how to see,’ ‘to read, hear, or see again’ — in a word, these men also capable 
of repetition and memory, prepared to respond, to respond before, to be responsible for and to 
respond to what they had heard, seen, read, and known for the first time (pp 69—70). 


15 Fora discussion on the nature of responsibility in critical thought, see Ward, ‘Responsibility in Critical 
Legal Thought: An Interdisciplinary Investigation’ (1993) 20 Studies in the Humanities 49—62. 
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recognises, an ‘interminable’ critique, but also a necessary one.!® What we must 
do, above all, is avoid the disempowering which accompanies ‘homogenous 
discourse.’!” Discourse must remain critical and plural. 


B Towards a Critically Reconstructive Jurisprudence 


The European discourse of ‘today,’ then, must open up the discourse for 
tomorrow. But what shape will this discourse take? It must first be truly critical. 
Secondly, like all truly critical discourses, it must be reconstructive. It must 
reconstruct an ethics from within. In other words, it must construct from 
empowering the creative moral person in the true Kantian tradition. According to 
Derrida, the critical duty: 

dictates assuming the European, and uniquely European, heritage of an idea of democracy, while also 

recognising that this idea, like that of international law, is never simply given, that its status is not even 


that of a regulative idea in the Kantian sense, but rather something that remains to be thought and to 
come ... the memory of that which carries the future, the to-come, here and now (p 78)." 


The most particular responsibility, Derrida further suggests, lies with those who 
determine the discourse, the intellectuals, the writers and the teachers. There is no 
such thing as a neutral discourse. Discourse, as Derrida is always reminding us, is 
inherently political. The particular role of universities must remain one of criticism 
and disruption (pp 1— lii). It will be asked in the following sections whether or not 
UK law schools fulfil this responsibility, not adequately, but at all. The Europe of 
‘today,’ Derrida repeats, is trying to deny pluralism by overcoming European 
discourse, by denying the past and becoming ahistorical. This cannot be done. It 
irreducibly ‘resembles’ by the very fact of its self-defining process, which 
establishes its own differentness, which demands comparison, and which then 
turns back on itself by constructing ‘resemblances.’ The time of that turning back, 
Derrida suggests, is now long overdue (pp liii— liv). 

So what does Derrida’s essay suggest to the European lawyer? First, and most 
importantly, it questions the very existence of European law. What is European 
law? One thing that it is not, is the law relating to Europe. This might seem a trite 
observation, but it does reveal the chronic indeterminacy of European law. Ina 
recent commentary on the Maastricht Treaty it has been suggested, with something 
of an understatement, that ‘[o]ne of the problems with the European Communities 


16 Such apparent contradictions are inevitable in a deconstructionist approach, but need not be feared. As 
Balkin suggests in ‘Deconstructive Practice,’ n 8 above, at 786: ‘Deconstruction thus reveals the 
antinomal character of legal thought, a characterisation which is at first disturbing, but in the end is the 
best description of our actual experience in using legal concepts.’ 

17 In his Introduction to The Other Heading, at xlvi, Michael Naas observes that: 


Derrida argues not only that Europe must be responsible for the other, but that its own identity is in 
fact constituted by the other. Rejecting the easy or programmatic solutions of either complete 
unification (‘The New World Order’) or total dispersion, Derrida argues for the necessity of 
working with and from the Enlightenment values of liberal democracy while at the same time 
recalling that these values are never enough to ensure respect for the other. Derrida thus seeks a 
redefinition of European identity that includes respect for both universal values and difference — 
since one without the other will simply repeat without submitting to critique the politics of the 
example. 


18 The surrounding paragraphs articulate a series of particular ethical values, drawn from the 
Enlightenment traditions, which Derrida suggests must be presented as the foundations for any ‘new’ 
Europe. These include such things as minority rights and religious rights. 
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is that they have always suffered from a bit of an identity crisis.” Exactly what is 
‘Europe,’ or more accurately what does it appear to think it is? The problem, as 
Derrida’s essay suggests, is a problem of definition. European law, one way or the 
other, is clearly not domestic law. Somewhere someone recognises a distinction 
between the two. In European legal studies, the current tendency is to distinguish 
rather crudely the law of European Institutions or Integration, from substantive 
European law, in the assumption that it might be in the former sphere that 
European law becomes quasi-domestic, whilst in the latter it somehow remains 
discrete. There is obviously no normative basis to this distinction.”° An alternative 
distinction, more normative in form, though rougher still, is the more ad hoc 
distinction between domestic law which is affected in some way by European 
political measures, or European Court Judgments and purely European law; that 
is, law which exists sui generis, solely concerning European rights or the 
administration of European political or economic affairs. Laws which need have 
no impact on domestic law. The latter is more obviously Derridean in that it 
concentrates on distinguishing European law, not from itself, but from an external 
other, ie domestic, law. Either way, lawyers tend to adopt one or the other of these 
two cultures of ‘difference.’ This, of course, is not how it should be. The declared 
aim of European politicians, and most importantly the generally implicit, but at 
times explicit, ambition of the European Court of Justice is to achieve complete 
legal harmony. The only way this can be achieved, short of total integration, is of 
course in some sort of federal system. A federal system would stand a better 
chance of presenting clear definitional boundaries.?! 

In a curious way, then, the concept of European integration is itself a paradox, 
suggesting as it does integration towards a vanishing point of disintegration, or 
complete assimilation. This then leads to the next question: is European integration 
the study of differentness or sameness? By definition it must be the former, by 
ambition it is surely the latter. If, as Derrida suggests, the responsibility for 
definition lies with academics and teachers, as well as practitioners, judges and 
politicians, then it is for us to answer these questions. There is then a need for a 
critical approach to European legal studies, in both senses of the word. To use 
Dworkin’s familiar distinction, there is a need for an external criticism, to note 
that what already exists does not work, and also for an internal criticism, to 
suggest how an alternative approach might be designed.” The critical potential in 
European legal studies is vast, as Derrida suggests. The overt politics of the 
European Court of Justice is exceptional by anyone’s standards. To a common 
lawyer, the championing of certain political ambitions in legal judgments often 
appears, if not dangerous, at the least bizarre. The complementary empowering of 
economic norms by the Court, as well as the various Institutions of Europe, is a 
potential for critical legal analysis. Francis Snyder noted the exceptional 
possibilities presented for the legal critic by a system characterised by an ‘intricate 


19 Bidwell, Maastricht and the UK (Oxford: PACE, 1993) p 262. 

20 This is, of course, invariably the distinction adopted in European textbooks. See Snyder, n 1 above, 
p 168, criticising the inadequacy of current working definitions of European legal studies, and 
particularly in the way in which it is taught as an academic subject along these lines. 

21 For a comprehensive discussion of the possibilities of a federal Europe, see Cappelletti, Seccombe and 
Weiler, Integration Through Law: Europe and the American Federal Experience (Berlin: Walter de 
Gruyter, 1985). 

22 For a commentary on the alternative approaches to critique, see Dworkin, Law’s Empire (Cambridge, 
Mass: Harvard University Press, 1986) pp 274—275. 

23 See Snyder, n 1 above, pp 167—181, and also Joanne Scott’s brief observations in The Critical 
Lawyer’s Handbook (London: Pluto Press, 1992) pp 120—121. 
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web of politics, economics and law’ as long ago as 1987. He also noted that the 
established style of teaching European legal studies, by its concentration on 
European Institutions as distinguished from substantive law and again from 
domestic law, merely necessitated an economic approach to legal analysis, rather 
than facilitated its critique.” 

To the extent that the Community already possesses a jurisprudence and in its 
conspicuous refusal to adopt an ethical basis, and instead champion purely 
economic determinants, this might be thought to be a jurisprudence of economic 
analysis.» It is, of course, no coincidence that economic analysis which, like its 
jurisprudential forerunner, utilitarianism, is goal-based, has attracted the most 
bitter criticism, not only from critical legal scholars, but also from liberal social 
philosophers such as Rawls and Dworkin.” Such criticism, however, has barely 
been applied to the Community legal order, and certainly there has been very little 
presented by way of an alternative. A failure adequately to define the Community 
legal order by other than economic norms is implicit in current European legal 
studies. Its continuation achieves the suppression of critical European legal 
studies. Snyder closed his essay by appealing, among other things, for the 
development of a jurisprudence which, though necessarily alien to the UK 
tradition, addresses the nature of pluralism and by appealing for a new critical 
approach to European legal studies.*” Six years have since passed, and it has to be 
said that European ‘Law’ is still taught as the ‘law’ relating to the institutions of the 
Community and to its substantive economic norms, and moreover defined, without 
criticism, as such. 

Having established the external critique of the European legal order, we should 
now address the possibilities presented by a more constructive critical philosophy. 
The first move might be to establish a normative European Community 
jurisprudence. The most notable recent attempt here is Neil MacCormick’s 
concentration on the nature of pluralism, ‘beyond’ the sovereign state. Another is 
Bengoetxea’s analysis of the decisions of the European Court of Justice. But we 
are still a long way from a critical Community jurisprudence. By his own 
assertion, Bengoetxea dismisses the role of a critical legal process and presents 
instead a ‘legal science’ which is strikingly formalist in style and substance.”8 
There is, as has already been suggested, some sort of determinable European law, 
that is a bunch of rules relating to the politics and the economics of Europe. 
However, as Derrida suggests, there is as yet conspicuously no European ethic, 
nothing to give a European Community jurisprudence any sort of ethical, as 
opposed to analytical, normative basis. Until we know precisely what the 
philosophical and cultural basis of the Community is, that will remain the case. 
Without definition, European law must and will remain without a comprehensive 
theoretical foundation. It could not be otherwise. Moreover, at initial blush, as 
Derrida again intimates, the attempt to uncover or develop a Community 


24 Snyder, n 1 above, pp 167—172. 

25 Though even this has been hardly pursued in the pages of European legal journals. 

26 The liberal critique has suggested that Law and Economics present allocative efficiency as an 
alternative to moral principle. This is something of a caricature, but remains a popular one. See 
Demsetz, ‘Social Responsibility in the Enterprise Economy’ (1978) 10 Southwestern U L Rev 1—11, 
and Posner, ‘Law and Economics is Moral’ (1990) Valparaiso U L Rev 163—173. 

27 Synder, n 1 above, p 181. 

28 See MacCormick, n 1 above, and also Bengoetxea, n 1 above, pp 8—9, 35—37, 75—79, 101—102 
and 179, aligning himself with an undeniably formalist approach to normativity. 
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jurisprudence promises to be a tortuous one. The European ‘idea’ is one of 
pluralism, of a universal ‘difference’ and its tradition militates against ‘universal’ 
political organisations. 

Should the ambition of any putative Community jurisprudence, then, be to seek 
an understanding of these differences, to acknowledge them and to strive to 
accommodate them, or should it be to present some ‘new’ European jurisprudence, 
based solely upon the jurisprudence of the European Court and other EC 
institutions? It is suggested that only the former approach will really work, because 
only it can present a principled moral basis for the Community, and thus in turn 
provide an adequate normative juridical basis by which the Community can then 
define itself and operate consistent with principles of political morality. The two 
most comprehensive and influential theories of political morality, in recent years at 
least, have been those presented by John Rawls and Ronald Dworkin, both of 
whom, to varying extents, are engaged in the same continuing dialogue as Derrida, 
with the critical inheritance bequeathed by Kant.”? In the Rawlsian, and to a 
certain extent Dworkinian variant, the relativism of the Kantian political model has 
been translated into the idea of political constructivism.” Common to both is an 
adherence to the notion of the creative self-assertive moral person, and the 
constructive and articulate community which established a juridical order on 
certain common principles. What they also agree upon is the centrality of two key 
Kantian concepts in any constructive philosophy of law, whether it be international 
or simply domestic law; equality and freedom. These two concepts represent the 
twin pillars of Dworkin’s idea of principled integrity, and Rawls’s justice as 
fairness.>1 Any European jurisprudence, it is suggested, must be constructed 
around precisely these two fundamental concepts. So constructed, a legal order 
will then be an order of right.?? A Derridean jurisprudence for the European 
Community would be built around the Kantian idea of right, encapsulated in the 
integrity of political morality and political constructivism. A Kantian model 
establishes, first, morally derived rights vested in the individual and, second, 
pluralism or indeterminacy as a necessary component in any stable and coherent 
legal order. Such a jurisprudence allows for the plurality of difference, whilst 
founding legal norms in certain ‘constructed’ juridical principles and 


29 For the extent to which Rawls and Dworkin are engaged in a Kantian dialogue, see Ward, ‘The 
Sorceror and his Apprentices: Kant and the Critical Legal Project,’ Archiv fuer Rechts- und 
Sozialphilosophie (forthcoming). 

30 So pervasive is this idea that political constructivists appear across a seemingly vast spectrum of 
critical philosophies — from Dworkin to Rawls to Unger to Rorty. For a general discussion, see Ward, 
n 29 above. 

31 See, for example, Rawls, A Theory of Justice (Oxford: Oxford University Press, 1973), and Dworkin, 
n 23 above. They also lie at the heart of Unger’s more overtly critical ‘models of transformative 
action.’ See his The Critical Legal Studies Movement (Cambridge, Mass: Harvard University Press, 
1983) and, more recently, Politics: A Work in Constructive Social Theory (Cambridge: Cambridge 
University Press, 1987) 3 vols. 

32 As has been asserted on many occasions, to talk a rights language is to talk a Kantian language. See 
Weinrib, ‘Law as a Kantian Idea of Reason’ (1987) 87 Columbia L Rev 472—508. It is interesting that 
amidst the various suggested ‘fathers’ of the European Community idea, from Charlemagne to 
Monnet, Kant has received relatively little attention. In Perpetual Peace and again in The Metaphysics 
of Morals, Kant suggested that European transnational order might arise, driven by a desire to develop 
a wider economic order. Such an order, he emphasised, would have to be based on right, just like any 
other legal order. Perhaps Kant is carefully forgotten because of his suggestion that over-expansion 
would always threaten to destroy any transnational political order. See Reiss, Kant: Political Writings 
(Cambridge: Cambridge University Press, 1991) pp 93— 130, and Kant, The Metaphysics of Morals 
(Cambridge: Cambridge University Press, 1991) pp 150— 159. 
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institutions.33 The constraints of principle or fairness are the only ones which can 
retrieve a European legal studies from the political abyss which the critical 
approaches of such as Derrida suggest lurk in a legal order which lacks any 
ethically normative base. It is not, thus, a matter of indeterminacy. It is a matter of 
indetermination. It is indetermination which breeds incoherence, inconsistency 
and injustice.34 It is to such examples of incoherence and injustice in the European 
Community legal order that we now turn. 


C Critical Jurisprudence — Who Needs It? 


Does any of this matter? At first blush, you might think not. However, the 
European discourse does claim, loudly, to be a rights-discourse. It thus implies a 
philosophical basis. In doing so, it brings upon itself certain responsibilities; of 
justice, fairness and coherence. It must, above all, found a legal order upon the 
two key concepts of freedom and equality. This unfortunately it does not. Even the 
most ardently supportive European lawyer will acknowledge the peculiar 
inconsistencies and injustices which have been thrown up by European ‘law.’ In 
this section, I want briefly to suggest two areas in which ‘European law’ and its 
intersection with ‘domestic law’ have proved to be anomalous. Both concern 
supposed European law ‘rights.’ First, there is the problem of administrative 
inconsistency and, secondly, the more emotive issue of legal ‘ethics.’ 


I Administrative Inconsistencies 


The suggestion that there should be a greater integration between ‘European’ and 
domestic administrative law is not new. The demands for this integration are, 
however, becoming increasingly vociferous. At present there are, due solely to the 
lack of a coherent normative basis to European law, a range of wholly 
unacceptable inconsistencies. Two examples are illustrative. First, there is the 
issue of reasons for decisions, which has long been the subject of some contention 
in domestic UK administrative law. In the UK, administrative bodies are under no 
legal obligation to furnish reasons for decisions which can effect individual 
‘rights.’ In a recent case, ex parte Cunningham, Lord Donaldson MR reaffirmed 
that any suggestion that there was is ‘unarguable.’ However, he also expressed 
considerable disquiet that such an anomaly should still continue in domestic law. 
The problem is brought into even sharper focus when Cunningham is compared to 


av a Esta 


33 Ina sense, of course, this is not so far from what is today in operation within the Community. 
Certainly, it might bear resemblance to the declared ambitions of the European Court of Justice. It is 
not, however, an established constitutional ambition. The failings of the constitutional order, to the 
extent that the Community has one, will be examined in the final part of this essay. Moreover, in the 
next section of the essay we will examine a series of examples whereby the absence of a firmly 
established jurisprudence, based on moral and constructive principles, has led to incoherence and 
injustice. 

34 In recent literature, perhaps the most eloquent description of a legal order which, in its deliberate 
failure to determine an identity, established an order of totalitarian tyranny, is Hannah Arendt’s 
account of justice in Hitler’s Germany. The failure of justice in the Third Reich was a conscious failure 
of identity. See Part 3 of The Origins of Totalitarianism (New York: Harcourt Brace Jovanovich, 
1951). 

35 R v Civil Service Appeal Board, ex p Cunningham [1991] 4 All ER 310. For a discussion of recent 
developments in this area and of the general disquiet, see Ward, ‘Reasons for Decisions — A Way 
Forward?’ (1993) 45 Administrative L Rev 283—286. 
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the leading equivalent ‘reason for decisions’ case in European law, UNECTEF v 
Heylens. In Heylens, the European Court of Justice made one of its strongest 
judgments concerning individual rights against government bodies, and suggested 
that a right to reasons for decisions was a fundamental Community right. The clear 
implication was that such a right is so fundamental that it should apply not only to 
European law issues, but also across all Member State legal orders.*° Heylens has 
become one of the cases most often cited by Juergen Schwarze in his advocacy of a 
unified administrative law within the Community.” But as yet Heylens remains 
only as an authority for the infringement of rights in European law. The current 
position, then, is wholly inconsistent and unjust: that the ‘right’ to reasons depends 
purely upon whether or not the alleged right was infringed in European or a 
domestic law. Such a ‘right,’ as Schwarze suggests, is not a right in any 
meaningful sense of the concept. To the extent that it is a ‘right,’ it is purely 
economic in genesis, with no moral substance whatsoever. Moreover, it destroys 
any possible coherence that a putative European legal order may wish to assert. 

A second example of injustice and incoherence in the administration of justice is 
the particular area of the availability of remedies against the government. It has 
long been suggested that harmonisation of European and domestic administrative 
law will come about through the gradual enforcement of remedies against 
government bodies. Meanwhile, a number of anomalies still remain, as certain 
remedies are available against the government for breach of European legal rights, 
which are still unavailable for breach of domestic law, the primary reason being 
that there is no jurisprudential tradition in the UK which invests ‘rights’ in the 
individual. Judicial disquiet here has been recently articulated in the case of M v 
Home Office. In the Court of Appeal, Lord Donaldson MR stated quite 
categorically that it was ‘anomalous, and in my judgment wrong in principle’ that, 
with regard to injunctive relief against ‘central government,’ there was now a clear 
dichotomy between ‘rights’ in domestic law and those in European law.*® As in 
Cunningham, Lord Donaldson was clearly unsettled by the increasing incoherence 
which European law is creating in the already incoherent world of domestic 


36 Case 222/86, UNECTEF v Heylens (1987) ECR 4097, at Judgment point 15, the Court held: 


Effective judicial review, which must be able to cover the legality of the reasons for the contested 
decision, presupposes in general that the court to which the matter is referred may require the 
competent authority to notify its reasons. But where, as in this case, it is more particularly a 
question of securing the effective protection of a fundamental right conferred by the Treaty on 
Community workers, the latter must also be able to defend that right under the best possible 
conditions and have the possibility of deciding, with a full knowledge of the relevant facts, whether 
there is any point in their applying to the courts. Consequently, in such circumstances the 
competent authority is under a duty to inform them of the reasons on which its refusal is based, 
either in the decision itself or in a subsequent communication made at their request. ` 


37 See his ‘Tendencies Towards a Common Administrative Law in Europe’ (1991) 16 European L Rev 
3—19, suggesting, at 14, that Heylens evidences: 


first of all the potential overlapping of the general principles of constitutional and administrative 
law. In order to guarantee a fair administrative procedure and adequate judicial review, the Court 
refers to the constitutional traditions common to Member States and also to the relevant articles of 
the European Convention for the Protection of Human Rights and Fundamental Freedoms. This 
judgment also shows that the Court aims at an optimum of procedural guarantees for the citizen in 
the Community, orienting its standards for the protection of individual rights and judicial review in 
the Community on the most developed national administrative systems. 


38 Mv Home Office [1992] 4 All ER 139. In the House of Lords judgment, Lord Woolf agreed that the 
inconsistency was, at the very least, an ‘unhappy’ one: see Jn re M [1993] 3 WLR 448. 
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administrative law remedies. Implicit in Lord Donaldson’s criticism is the belief 
that Lord Bridge’s much debated dictum in Factortame is itself wrong, and that the 
very strict dichotomy outlined by Lord Bridge, between ‘rights’ in UK law and 
‘rights’ in domestic law, is doubtful.2? As Lord Donaldson observed, since 
Factortame (No 2) various remedies have become available against government 
bodies in European law which remain unavailable in domestic law. The problem, 
then, is precisely the same as in Cunningham. The existence of the two sets of 
‘rights’ is, of course, merely symptomatic of a deeper malaise. It is not simply the 
dichotomy which is problematic. It is quite feasible that there could be alternative 
remedial rights for breaches of domestic and European law, and that the overall 
legal system would remain structurally coherent. However, as Schwarze suggests, 
this would clearly need a fundamental clarification of the nature of the relationship 
between the two systems of law. In other words, there would need to be a clearly 
demarcated and federated system of law, within which there could be residual 
fundamental rights, universal to that system, and then, on a separate plane, any 
number of secondary economic or political rights. It has already been suggested 
that the European Court of Justice is proceeding to institute an ad hoc quasi-federal 
legal order, particularly as Schwarze suggests, in the area of administrative law. 
This, however, is not enough. Without clarity and consistency there will be 
injustice and incoherence. The problem, as ever, is one of identity. 


II Ethical Uncertainties 


The second suggested failure of justice, in the area of what can be putatively 
termed European ‘legal ethics,’ has been brought into most immediate focus by the 
literature written in the shadow of the Grogan case.*! According to one critical 
commentary, Grogan represented nothing less than the ‘encroachment’ of 
Community law on fundamental ethics as enshrined in a domestic legal order. In 
their opinion, the European Court in Grogan, and in a number of other cases, 
which include Heylens, has adopted the discourse of fundamental ‘rights,’ but not 
the substance.42 There is no doubt that this is true. An even more virulent 
criticism has suggested that the decision represents a ‘low watermark’ in European 
constitutionalism, and threatens ‘an approach with enormous moral implications’ 
through ‘its recharacterisation of the rights in issue.’ The reason for the 
‘recharacterisation’ is the court’s pervasive ‘socio-economic vision’ and its 
determination to effect rights derived solely from an immanently economic 





39 See R v Secretary of State for Transport, exp Factortame Ltd [1989] 2 ELR, particularly 
pp 1021—1022. Lord Woolf, in the House of Lords judgment in M, continues this criticism, at 
447—448. See also Wade’s critical observations in ‘What has Happened to the Sovereignty of 
Parliament?’ (1991) 107 LQR 4, suggesting that the dichotomy is ‘simplistic.’ If Lord Donaldson is 
not making this statement, there is no particular reason why the ‘anomaly’ should bother him. 

40 See Cappelletti, Seccombe and Weiler, n 22 above, particularly Jacobs and Klarst, “The Federal Legal 
Order: The USA and Europe Compared. A Juridical Perspective,’ pp 170—233. See also Koopmans, 
‘The Role of Law in the Next Stage of European Integration’ (1986) 35 ICLQ 925—931. Monnet 
always envisaged the European Court of Justice to be a federal institution of integration, promoting a 
two-step integration, institutionalism followed by instrumentalism. See Lenaerts’ comments in his 
‘Constitutionalism and the Many Faces of Federalism’ (1990) 38 American J Comparative Law 
206—233. 

41 The Society for the Protection of Unborn Children (Ireland) Ltd v Grogan [1991] 3 CMLR 689. 

42 Coppel and O’Neill, ‘The European Court of Justice: Taking Rights Seriously’ (1992) 12 Legal 
Studies 227—245. 
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teleology.*? Again, there can be little doubt that these reservations are valid. 
However, it is suggested that any ‘fault’ in Grogan does not lie solely with the 
European Court. It can only effect those ‘rights’ which exist in European law. The 
fault, as intimated, clearly lies in the inadequacy of the notion of ‘right’ in 
European law.“ European law ‘rights’ are economic, not moral rights, and thus 
the European Court, whilst it might articulate a rights discourse and may even 
fervently wish to execute a coherent system of moral rights, can only, in the 
instance of a conflict between fundamental European ‘rights’ and fundamental 
domstic rights, effect the former. Thus, an economic right must in the existing 
legal order be enforced over any domestic though substantively ethical right. This 
is precisely what the Court did in Grogan.*® Only in a properly determined and 
constituted legal order which entrenched fundamental ethical or principled rights 
could anything else be reasonably expected.“ The unavoidable conclusion in the 
light of Grogan and, of course, of Cunningham and of M, is that a right in a strict 
juridical sense can never be simply a political or an economic right. Such rights 
always and unavoidably impinge upon rights which are themselves based on the 
two fundamental Kantian rights, of freedom and equality. A right that is not a 
moral and principled right, as Kant, Rawls, Dworkin or Derrida would all agree, 
is no right at all. In the area of European legal studies, more than anywhere else 
today, we are going to have to take rights very much more seriously than we have 
been doing. The European legal order must seek to define itself as a morally 
derived legal order, based on morally derived legal rights. 


D Conclusion 


Lest it be thought that Derrida’s ‘warnings’ with regard to the problems of identity 
in international or transnational politics are somehow singular and particular to 
him alone, it is perhaps worth listening also to Hannah Arendt, another 
philosopher who increasingly found herself drawn towards a Kantian theory 


43 See Phelan, ‘Right to Life of the Unborn v Promotion of Trade in Services: The European Court of 
_Justice and the Normative Shaping of the European Union’ (1992) 55 MLR 670—689, suggesting, at 
689: 


The direction of the ECJ’s jurisprudence dealing with the effects of national fundamental rights 
appears from the Grogan case to be subject to an internal independent rationale and momentum 
towards objectives drawn from essentially economic Treaties between national governments . . . 
SPUC v Grogan was the product of a contingent mode of legal thought which, if unchecked, will 
shape both the normative structure and the substance of fundamental rights in the European Union. 


44 See Phelan, n 43 above, at 676—677: 


The reasons for this do not lie in the judges’ personal opinions; it is a product of legal structures and 
doctrines. The ECJ historically lacks competence in fundamental rights, as the Treaty establishing 
the EEC contained no centrepiece Bill of Rights focused on a humanist vision and drawing 
inspiration from a natural law, political or ethical philosophy. 


45 This problem has already been briefly suggested by one commentator in regard of the earlier Demirel 
case. See Scott, n 23 above, at 119— 126. 

46 Judgment para 20. See also Coppel and O’Neill’s comments, n 42 above, pp 240—241, and Phelan’s, 
n 43 above, p 673. 

47 It is sometimes suggested that the incorporation, by the European Court, of ‘fundamental’ rights 
enshrined in the European Charter on Human Rights represents a move in this direction. However, it is 
also suggested that this, in practice, proves to be wholly inadequate and, moreover, has effectively 
been ignored in the Maastricht Treaty. See Twomey, ‘The European Union: Three Pillars without a 
Human Rights Foundation’ in O’Keeffe and Twomey (eds), Legal Issues of the Maastricht Treaty 
(London: Chancery Press, 1993; forthcoming). 
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of political ethics.*® In a series of essays which addressed the particular problems 
of world politics in the later part of the twentieth century, Arendt also noted that a 
critical politics was a politics based on ‘differentness,’ which made it also a politics 
of pluralism. In words which strikingly pre-empt MacCormick’s recent essay, she 
went on to suggest that such an approach to European or world politics required a 
political theory which went ‘beyond sovereignty,’ towards what she termed was 
ultimately a kind of ‘horizontal federalism.’ What must be avoided, above all, she 
added, was an international order which refused to define itself normatively, and 
which instead tried to present a ‘universalist world-view’ which, driven solely by 
economic ambitions, could not be anything but normatively incoherent and 
substantively unjust.” 

Arendt also stressed, like Derrida, that with regard to politics in general and 
international politics in particular, the overriding responsibility lay with educators. 
The key to maintaining the nature of ‘differentness’ in the modern age lay in 
education, and in particular in critical education.*° Thus, for Arendt, as for 
Derrida, in any political critique the first issue is to identify the discourse and its 
interlocutors. Thus, with particular regard to European legal studies, if there is a 
failure to take responsibility it lies with teachers of European legal studies. The 
interlocutors are the academics, the practitioners and indirectly the politicians, 
who ‘talk’ about European law. They establish the codes and ‘invent’ the language 
of Europe. It is a language wholly alien to any familiarly established legal 
discourse, and deliberately so. Certain key words are, of course, familiar within 
jurisprudential circles. Most obviously, as has already been suggested, there is a 
kind of ‘rights’ discourse. But here, the language itself is wholly deceptive, and 
again, deliberately so. The language of rights remains consciously 
unconceptualised, and there is conspicuously no jurisprudential literature which 
reveals the fundamental differences which lie between the raw economic-political 
rights advanced in European law and the various conceptualisations of moral 
rights, whether they be Kantian, Rawlsian, Dworkinian or whatever. Derrida’s 
answer to this, of course, is that there is no substance to these rights, because they 
are generated purely as political, or more accurately economic rights, which have 
never been intended to furnish substantive moral or principled rights. In other 
words, they are unhistorical rights, and unhistorical rights can never be critical 
moral rights. To rectify this failing, at least as far as is possible, is the first 
responsibility demanded of a genuinely critical and constructive European legal 
studies. As Kant famously commented, a legal order without morally generated 
rights is like the wooden head of a horse, beautiful but empty. ; 

The rectification will then require a return to a principled jurisprudence, one 
which recognises the nature of political morality and political constructivism. 
What a critical European legal philosophy must do, above all, is provide a 


48 For the extent to which Arendt became increasingly engaged with Kant, see her Lectures on Kant’s 
Political Philosophy, edited by Ronald Beiner (Chicago: University of Chicago Press, 1982). 

49 See her Crises of the Republic (New York: Harcourt Brace Jovanovich, 1972), particularly the essays 
‘Lying in Politics’ and ‘Thoughts on Politics and Revolution.’ Arendt further shared with her teachers, 
Heidegger and Karl Jaspers, an overwhelming fear of the universalising tendencies of modern science 
and economics, and in particular the evolution of a world-order defined by economics alone. In 
another essay, on Jaspers, she again stressed that the specific ‘European idea’ was one of humanism 
rather than science and of political pluralism rather than universalism. See Arendt, ‘Karl Jaspers: 
Citizen of the World?’ in Men in Dark Times (New York: Harcourt Brace Jovanovich, 1955) 
pp 81—94. 

50 See her ‘The Crisis in Education’ in Between Past and Future (Harmondsworth: Penguin, 1977) 
pp 173-- 196. 
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structural and ethical normative basis for the Community legal order. This can 
only be founded upon certain constructed principles which are themselves founded 
on a conception of political morality. This foundation will provide the first crucial 
definition of a ‘European’ jurisprudence, as it does of course in any jurisprudence. 
The second definition will then be provided by the recognition of political and legal 
pluralism within the Community. It is precisely this pluralism which constitutes 
the universal whole of Derrida’s ‘European idea.’ To a certain extent, this is akin 
to one of the possible definitions of subsidiarity, as now established within the 
Treaty structure of the Community. Unfortunately it is only one, and there are 
others.>! The confusion would not exist if there was a proper determination of an 
identifiable European Community jurisprudence. It is perhaps fitting to close with 
subsidiarity. Entrenched for the first time in the Treaty structure, its singular ill- 
definition is a golden example of precisely what is wrong with today’s Europe, and 
precisely why Derrida’s essay is so timely.’ When I suggested that European law 
was conspicuous, in the UK at least, in its uncritical approach to itself, I did not 
mean to suggest that European lawyers do not criticise the Community legal order, 
just that they do not critique it. As a matter of periodic criticism, the singular 
absence of a clearly defined European Constitution has long caused varying 
degrees of disquiet. The recent abortive attempt to address this problem, the 
Maastricht Treaty, is conspicuous not just in this failure, but in the almost 
universal opprobrium which it has attracted. Perhaps the most venomous criticism 
has come from Deirdre Curtin, who suggests that the Treaty was flawed from its 
very inception because it proceeded without any clear idea as to where it wanted to 
go, and with no constitutional blueprint which might have served to guide it. It is, 
in her opinion, a politician’s fudge, the effect of which can only be to retard the 
process of European integration and, in the short term, to plunge the European 
legal order, already straining for a jurisprudential lead, into still deeper 
confusion.” If ever there was a need to define Europe and European Law, it is 
certainly as great after Maastricht as before. The problem, as ever, and as Derrida 
so shrewdly and eloquently points out, is one of definition and identity. It must 
now be addressed as the pressing issue in current European legal studies. 


51 For the confusions created by the ill-definition of subsidiarity and its alternative possible meanings, see 
Teasdale, ‘Subsidiarity in Post-Maastricht Europe’ (1993) 64 Political Quarterly 188—191. 

52 For a critical assessment of the position of subsidiarity within the Treaty, see Toth, ‘The Principle of 
Subsidiarity in the Maastricht Treaty’ (1992) 29 Common Market L Rev 1079. 

53 According to Deirdre Curtin: 


The result of the Maastricht summit is an umbrella Union threatening to lead to constitutional 
chaos; the potential victims are the cohesiveness and the unity and the concomitant power of a legal 
system painstakingly constructed over the course of some 30 odd years. And yet the European 
Parliament and the national parliaments (and the people in three Member States) are presented with 
this fait accompli and bullied into believing that only ‘bad Europeans’ would reject it . . . a process 
of integration, if it has any meaning at all, implies that you can’t take one step forward and two 
steps backwards at the same time. 


‘The Constitutional Structure of the Union: A Europe of Bits and Pieces’ (1993) 30 Common Market L 
Rev 17—69, at 67. 
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REVIEWS 


Robert C. Ellickson, Order Without Law: How Neighbors Settle Disputes, 
Cambridge: Harvard University Press, 1991, 302 pp, hb £31.95. 


This fascinating text has three sets of aims. The first, covered in ‘Part I: Shasta 
County,’ is an empirical description of dispute resolution strategies employed by 
inhabitants of Shasta County in relation to damage caused by cattle. ‘Part II: A 
Theory of Norms’ explores the respective capacities of various socio-legal theories 
to explain the phenomena revealed by Part I. ‘Part III: The Future of Norms’ 
examines the implications of the previous two Parts for the appropriate 
relationship between statute and judicial precedent and other sources of normative 
order. 

Shasta County, Northern California, the fieldwork site from which the data in 
Part I are drawn, was selected to test the ‘Coase Theorem.” This influential (and 
controversial) law and economics doctrine suggests that, in the absence of 
transaction costs, changes in legal liability influence the distribution but not the 
allocation of resources. The importance of Shasta County in relation to the validity 
of this Theorem is that it contains areas with different rules governing the liability 
of cattle owners for damage caused by their trespassing cattle: 

In open range an owner of cattle is typically not legally liable for damages stemming from his cattle’s 

accidental trespass upon unfenced land . . . A closed-range ordinance makes a cattleman strictly liable 

... for any damage his livestock might cause while trespassing within the territory described by the 

ordinance (p 3). 

Ellickson challenges the validity of the Coase Theorem, demonstrating that 
adjacent landowners distribute resources not in accordance with the rules of law 
which govern their liability vis-à-vis each other, but in accordance with other 
norms. One reason for this is that the relevant population is simply ignorant of the 
law. Despite the frequency with which cattle strayed from one property to another, 
Ellickson ‘found no one ... with a complete working knowledge of the formal 
trespass rules’ (p 49). Rather than bargaining from the endowments bestowed on 
them by formal law, landowners generally maintained order by escalating through 
‘(1) self-help retaliation; (2) reports to county authorities; (3) claims for 
compensation informally submitted without the help of attorneys; and (4) attorney- 
assisted claims for compensation’ (p 57; see also pp 143, 214). Likewise, in 
relation to the question of how neighbours should distribute the costs of shared 
fencing, there was little knowledge of the statutory provisions, and the norms by 
which costs were actually shared differed from the formal legal rules. Ellickson 
reveals a practice ‘for adjoining landowners to share fencing costs in rough 
proportion to the average density of livestock present on the respective sides of the 
boundary line’ (p 71; see also pp 78—79). Not only were the locals ignorant of the 
legal rules, but they were found to make a deliberate decision to ‘resist absorbing 
information that is inconsistent with their folklore’ (p 115). 

Ellickson writes in the context of what he describes as the ‘mutual lack of 
respect, even contempt’ (p 7) with which law-and-economics and law-and-society 
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scholars regard each other’s work. He argues that advances in understanding of 
social and legal phenomena are likely to be made by research projects which 
combine, rather than deny the validity of, both sets of perspectives. The responses 
to Ellickson’s challenge have tended to be made from one or other of the two 
camps. Although reviewers have consistently and justifiably acknowledged the 
richness of the data and the skill with which they are presented, Ellickson’s 
interpretation of them has been questioned and alternative interpretations 
suggested. (From the ‘law and society’ perspective, see Yngvesson, ‘Beastly 
Neighbours: Continuing Relations in Cattle Country’ (1993) 102 Yale LJ 
1786— 1801. The ‘law and economics’ school is represented by Kornhauser, ‘Are 
There Cracks in the Foundations of Social Order?’ (1992) 67 New York U L Rev 
647 — 673.) 

But one basic question is not directly addressed by Ellickson. What does he 
mean by ‘law’? In his attempt to distinguish ‘[t]he rules that emanate from ... 
social forces ... aS norms ... and those from governments, as law (p 127), 
Ellickson defines law as the rules which are developed by legislatures and 
judiciaries. But this classification can only be sustained in the context of an implicit 
notion that laws are made to resolve disputes. An alternative view might see law 
not only in terms of resolving disputes, but also in terms of creating or reinforcing 
norms which Ellickson might categorise as ‘social forces.’ 

Conclusions such as that ‘[t]he expense of consulting lawyers makes going to 
law a negative-sum game’ (p 274) or that ‘[i]n many contexts, law is not central to 
the maintenance of social order’ (p 280), only make sense if one limits one’s 
definition of law to rules which govern the resolution of disputes. Although 
Ellickson acknowledges that ‘the hypothesis . . . predicts nothing about the nature 
of a society’s foundational entitlements’ (p 284), he pays insufficient attention to 
the way in which law is itself implicated in the creation of those foundational 
entitlements. Rules which provide for the sanctity of private property may not be 
laws in the dispute resolution sense, but the entitlements which they create 
determine dispute processing behaviour by influencing societal perspectives of 
right and wrong. Whether or not it is correct that ‘[t]o prevent coerced exchanges a 
society must develop ground rules that forbid threats to the person’ (p 174), there 
is no must about rules which provide for the sanctity of private property. 

Roger Cotterrell has argued that the dominant ideology of law’s functions in 
contemporary western societies has four ‘supporting ideologies ... (i) property, 
(ii) liberty, (iii) the minimal state, and (iv) the rule of law’ (Cotterrell, ‘Feasible 
Regulation for Democracy and Social Justice’ (1988) 15 JLS 5—24, at 9). The 
Shasta County landowners’ attitudes to the invocation of law show how strongly 
they treasure concepts of property and the minimal state. Is it accurate to say that 
such concepts are not ‘legal’ ones? If they are legal, this removes the strength of a 
conclusion, such as ‘[t]he few land-owners who actually knew there was a 
California statute dealing with the sharing of boundary-fence costs did not regard it 
as a source of entitlements. In sum, some spheres of life seem to lie entirely 
beyond the shadow of the law’ (p 283). Ellickson’s meticulous observations of life 
in Shasta County suggest that we cannot take for granted the meaning of ‘law’ in 
‘law and society’ or ‘law and economics.’ 


Richard Ingleby* 


*Gadens Ridgeway, Melbourne; Faculty of Law, The University of Melbourne. 
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FAMILIES ACROSS 
FRONTIERS 


Tuesday, 28 June - Saturday, 2 July 1994 Cardiff, Wales, UK 
TOPICS INCLUDE 


Basic Human Rights Protecting Family Life and the Rights of Children 
Models of International Control and Co-operation 

Resolving Property and Financial Issues 

Resolving Issues of Status 

National Legal Responses to Issues of Race, Religion and Culture 

with Special Reference to the Family 


This conference will provide an important forum for discussing the impact of internationally accepted 

norms and basic human rights om domestic law (e.g. under Human Rights Conventions and those 
dealing with abduction and adoption), and on how domestic laws cope with the problems brought about 
by international families (e.g. protecting minority cultures, religion, refugees). 

Its academic programme is supported by the Permanent Bureau of the Hague Conference. The conference 

has been designated as one of the major events in the United Nations programme for the International 
Year of the Family 1994. 

Experts from all round the world, including Australia, New Zealand, United States and Canada, South 
America, Southern Africa, Korea, Japan and Western and Eastern Europe will give papers. 


SIMULTANEOUS INTERPRETATION 
Arrangements have been made for simultaneous interpretation facilities from English into French and 
French into English. 
DELEGATE REGISTRATION FEE 


The following delegate fees include admission to all sessions; the opening conference reception, the 


conference package comprising abstracts, delegate list, etc.; lunches, coffees and teas and the conference banquet. 
- Prior to 


15 April 1994 
£190 


ISFL Member 
New Member £220 
Non-member $250 


Late Fee: 
After 15 April 1994 a late fee of £25 will be added to the registration fee. 


Accompanying Persons Fee: 
The following fee includes admission to the opening ceremony, opening reception and the conference banquet. 
Accompanying Person £50 


FOR FURTHER DETAILS CONTACT 


Professor Nigel V.Lowe (Convenor), 1994 ISFL Conference, Cardiff Law School 
PO Box 427, Cardiff CF1 1XD, WALES, Fax: (+44) 222-874097 
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The House of Lords and the Northern Ireland Conflict 


Stephen Livingstone* 
Introduction 


Northern Ireland is different, so everyone says. In the law it is clearly different, 
different at least from the rest of the United Kingdom. Legal measures to deal with 
the conflict that has claimed over 3000 lives in the past twenty-five years! have 
meant that in Northern Ireland alone in the United Kingdom serious criminal trials 
are heard before a single judge without a jury. Furthermore, inferences may be 
drawn from the silence of defendants in such trials’; confessions by defendants in 
such trials may be admitted despite quite oppressive police interrogation’; and on 
some charges the burden of proof is effectively shifted to the defendant.* Powers 
to stop, search and question are also considerably greater in Northern Ireland and 
are exercised in a very different context of an armed police force aided daily by the 
military. Yet if Northern Ireland is different it is not separate. The Prevention of 


*Centre for International and Comparative Human Rights Law, Queens University Belfast. 

Previous versions of this paper have been given to the Irish Association of Law Teachers Conference in 
Galway in December 1991 and to a seminar at University College London in January 1992. I am grateful to 
those who participated in these conferences for their comments. 


1 The 1992 Annual Report of the Chief Constable of the RUC puts the total number of deaths related to 
the security situation 1969—92 at 3,028. 

2 Asa result of the Criminal Evidence (Northern Ireland) Order 1988. Its effect extends to all criminal 
trials. , i 

3 s 11(2) of the Northern Ireland (Emergency Provisions) Act 1991 indicates that statements made by 
the accused are admissible uniess the accused produces prima facie evidence that the accused was 
subject to torture, inhuman or degrading treatment or to violence or the threat of violence in order to 
induce him to make the statement. Where such evidence is adduced, the prosecution has the burden of 
disproving it. S 11(3) also gives the judge power to exclude a statement if it appears appropriate to do 
so. in order to avoid unfairness to the accused or otherwise in the interests of justice. This can be 
contrasted with Article 74 of the Police and Criminal Evidence (Northern Ireland) Order 1988 which 
provides for confessions to be excluded where there is evidence it was obtained by oppression or by 
anything done or said which was likely to render the confession unreliable unless the prosecution 
establish beyond reasonable doubt that the confession was not so obtained. 

4 For example, s 12 of the Northern Ireland (Emergency Provisions) Act 1991 indicates that where a 
person is charged with possession of a ‘prescribed article’ (which includes firearms and explosives) 
and either he and the article are found at the same place or the article is found in a place of which he is 
the occupier or habitually used other than as a member of the general public, the court may accept this 
as sufficient evidence of possession unless the accused proves otherwise. 

5 These powers are contained in the Northern Ireland (Emergency Provisions) Act 1991 and the 
Prevention of Terrorism Act 1989. The latter applies throughout the United Kingdom but is used more 
extensively in Northern Ireland. For a discussion of these powers, see Hogan and Walker, Political 
Violence and the Law in Ireland (Manchester: Manchester University Press, 1989) Ch 2; Walsh, 
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Terrorism Act, with its powers to detain people for up to seven days, extends 
throughout the United Kingdom, as does the ban on IRA, Sinn Fein, UDA and 
UVF representatives being directly quoted on TV or radio. Miscarriages of justice 
in Northern Ireland related cases have had a major impact on the public perception 
of the criminal justice system in England and Wales and led to the setting up of the 
Royal Commission on Criminal Justice.® 

Another way that Northern Ireland is not separate is that the House of Lords 
remains the final court of appeal for most issues within the Northern Ireland legal 
system.” Hence, within the domestic system at least, it is the final legal arbiter on 
issues arising from the conflict and the legal response to it. Perhaps somewhat 
surprisingly, given the longevity of the conflict and the many legal issues it has 
thrown up, only thirteen cases have reached the House of Lords in this time which 
touch directly or indirectly on terrorism and legal measures taken to deal with it. 
Many of these cases also raise significant issues of human rights and hence the 
approach of the House of Lords to them is of interest not only to students of the 
Northern Ireland conflict but also to all those interested in the way in which the 
highest judiciary in the United Kingdom sees the judicial role as regards defining 
and protecting human rights. 

This article examines the jurisprudence of the House of Lords in respect of 
Northern Ireland and compares it with that of other supreme courts in times of 
emergency. It endorses the views of those who find the record an undistinguished 
one. The decisions show a consistent failure to recognise, let alone fully 
consider, the human rights implications, and are frequently unsatisfactory even as 
regards their technical aspects of reasoning and explanation. Comparison with 
other supreme courts in times of emergency shows that the House of Lords has by 
no means proved the worst but that better examples are available. Indeed, in 
respect of Northern Ireland both the Northern Ireland Court of Appeal and the 
European Court of Human Rights-have given a more impressive performance, a 
pattern ‘that can also be fund elsewhere in judicial responses to states of 
emergency. Above all, these cases, where claims of human rights and of the need 
for their restriction are sharply and intensely opposed, demonstrate the need for 
those who call for a Bill of Rights in the United Kingdom to consider carefully the 
potential and limitations of judicial enforcement of such a Bill. This is not to reject 
the idea of a Bill of Rights nor to argue that judges should have no role in its 
enforcement. Indeed, the evidence from Northern Ireland does not indicate that 
other branches of government will be more assiduous in their protection of human 
rights. It is merely to suggest that informed debate is essential on what that judicial 
role might be and how judges should play it. 


‘Arrest and Interrogation’ in Jennings (ed), Justice Under Fire: The Abuse of Civil Liberties in 
Northern Ireland (London: Pluto Press, 1990) Ch 2. 

6 Cm 2263 (London: HMSO, 1993). 

7 See Dickson, ‘Northern Ireland’s Troubles and the Judges’ in Hadfield (ed), Northern Ireland: Politics 
and the Constitution (Buckingham: Open University Press, 1992) p 130, for the structure of appeals 
from Northern Irish courts. 

8 See, for example, Dickson, op cit n 7, pp 136—138, and Hill and Lee, ‘Without Fear or Favour? 
Judges and Human Rights in Northern Ireland: A Subjective Essay’ in Eighteenth Report of the 
Standing Advisory Commission on Human Rights, HC 739 (Belfast: HMSO, 1993) Appendix B, P.81, 
97. 
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In all, thirteen cases will be considered.’ Four of these cases concern the use of 
lethal force by the security forces in Northern Ireland (Attorney General for 
Northern Ireland’s Reference (No I of 1975), Farrell v Secretary of State for 
Defence, McKerr v Armagh Coroner, Devine v Attorney General for Northern 
Ireland). Four cases relate to aspects of criminal law and procedure (Lynch v 
Director of Public Prosecutions for Northern Ireland, Maxwell v Director of 
Public Prosectuions for Northern Ireland, R v Brophy, Murray v Director of 
Public Prosecutions for Northern Ireland). Two cases concern emergency arrest 
and search powers (McKee v Chief Constable of the Royal Ulster Constabulary, 
Murray v Ministry of Defence). Two cases raise issues of political expression and 
opinion (McEldowney v Forde, Brind v Secretary of State for the Home 
Department). The final case concerns prison regimes (Hone v Board of Visitors 
Maze Prison). As the table below indicates, the House of Lords has found for the 
Government in all but two of the cases, both of which were criminal appeals. In 
three cases, decisions by the Court of Appeal in Northern Ireland which upheld the 
rights of citizens against the state have been overturned by the House of Lords. In 
two cases, the law as stated by the House of Lords has subsequently been found to 
be in breach of the European Convention on Human Rights by the Strasbourg 
institutions, while a third led to the Government making a friendly settlement.!° 


Northern Ireland 

Court of Appeal House of 
Case (NICA) Lords 
McEldowney (1969) P 2-1 P 3-2 U 
Lynch (1975) P 3-0 A 3-2 R 
A-G’s Reference (1976) P 2-1 P 5-0 U 
Maxwell (1978) P 3-0 P 5-0 U 
Farrell (1979) A 2-1 P 5-0 R 
Brophy (1982) A 3-0 A 5-0 U 
McKee (1984) A 2-1 P 5-0 R 
Murray (1988) P 3-0 P 5-0 U 
Hone (1990) P 3-0 P 5-0 U 
McKerr (1990) A 3-0 P 5-0 R 
Brind (1991) N/A P 5-0 N/A 
Breslin (1992) P 3-0 P 5-0 U 
Murray (1992) P 3-0 P 5-0 U 


(P) Pro or (A) Anti-Government 
(U) Uphold or (R) Reverse NICA 


9 The case of R v Secretary of State, ex p Brind is included, despite being a case which originated in 
England, as the measure in question was directly related to the Northern Ireland conflict. 

10 See Fox, Campbell and Hartley v United Kingdom, Series A, No 182 (1990) 13 EHRR 157 which 
found a breach of Article 5(1)(c) in the circumstances presented to the House of Lords in McKee v 
Chief Constable RUC [1985] 1 All ER 1; and Murray v United Kingdom, Case No 143210/88 Decision 
of the Commission, 17 February 1993, which found breaches of Article 5(1) and 5(2) on the same 
facts as Murray v Ministry of Defence [1988] 2 All ER 521. The.issues raised in Farrell v Secretary of 
State for Defence [1980] 1 All ER 166 produced a friendly settlement in Europe. 
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A Lethal Force 


Since 1968 over 300 people have been killed by the police and army in Northern 
Ireland.'! While this amounts to just over 10 per cent of all those who have died in 
the conflict, a total which includes over 900 members of the security forces, it 
remains a very high figure. If deaths at the hands of the security forces had 
occurred on the same scale in England and Wales over this period, in excess of 
8000 people would have been killed. Moreover, over half of the people killed by 
the police and army in Northern Ireland are acknowledged to have been 
unconnected with paramilitary groups. Many of the killings, of both paramilitaries 
and civilians, have occurred in disputed circumstances.! Such disputed killings 
have tended to occur either where those shot have run through checkpoints or 
where they have been killed as a result of undercover operations. In both cases, 
disputes have centred on whether people could have been arrested rather than shot. 
Given the statistics, human rights campaigners have expressed considerable 
concern that only 33 security force members have been prosecuted in respect of 
these killings and that only 4 convictions have been obtained.!* 

One reason often given for the small number of prosecutions is the state of the 
law regarding the use of lethal force.'4 As Northern Ireland is not legally regarded 
as a war situation, the army and police have no authority to resort to deadly force 
beyond that given in the ordinary law. The position is governed by section 3(1) of 
the Criminal Law Act (Northern Ireland) 1967. This allows the use of such force 
as ‘is reasonable in the circumstances in the prevention of crime, or in effecting or 
assisting the lawful arrest of offenders or of persons unlawfully at large.’ The 
House of Lords had an opportunity to consider the proper scope of this provision, 
which operates as a defence to a charge of murder, in Attorney General for 
Northern Ireland’s Reference (No 1 of 1975) (often known as the McElhone case, 
after the name of the deceased). 

In McElhone the deceased, who was unarmed, had been shot in the back after he 
refused to stop when ordered to do so by a soldier on patrol in South Armagh. The 
facts were disputed but it was acknowledged that the soldier who fired the shot 
knew McElhone to be unarmed but honestly believed him to be a member of the 
IRA. He was tried for murder but acquitted by McDermott J in Belfast on the 
grounds that it was not established that when the soldier fired he intended to kill or 
seriously injure. Nevertheless, the Attorney General, in an attempt to clarify the 
law, referred the case to the Court of Appeal seeking to determine whether on the 
facts stated in the reference a soldier committed a crime when he fired to kill or 
seriously wound a person whom he honestly and reasonably believed to be a 
member of the IRA and where he felt that there was no other way to apprehend the 
person.'© A majority of the Court of Appeal concluded that on the facts as stated 


11 Evidence given to the Northern Ireland Human Rights Assembly in June 1992 and reproduced in 
Broken Covenants: Violations of International Law in Northern Ireland (London: Liberty, 1993), at 
p 342, put the total at 342, of which 186 were non-combatant civilians. 

12 See generally Asmal, Shoot to Kill? International Lawyers Inquiry into the Use of Lethal Force by the 
Security Forces in Northern Ireland (Dublin: Mercier Press, 1985). 

13 For good examples of such concerns, see Jennings, ‘Shoot to Kill: The Final Courts of Justice,’ Ch 5 
in Jennings (ed), op citn 5, Amnesty International, Northern Ireland: Killings by Security Forces and 
‘Supergrass’ Trials (London: Amnesty International, 1988). 

14 See generally Spjut, ‘The “Official” Use of Deadly Force by the Security Forces Against Suspected 
Terrorists: Some Lessons from Northern Ireland’ [1986] Public Law 38. 

15 [1977] AC 105. 

16 The reference also raised the issue of whether the correct charge, if the facts were as stated in the 
teference, should be murder or manslaughter. The House of Lords indicated that it should be murder, 
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the soldier’s actions could be reasonable and hence the issue shouid legitimately be 
left to the trier of fact.” McGonigal LJ, however, registered a strong dissent, 
seeing the decision to shoot as clearly unreasonable given that there was no 
evidence that the soldier feared his life or that of his comrades to be in imminent 
danger if McElhone escaped; and since the only crime McElhone was suspected of 
was failing to stop and answer questions under section 16 of the Northern Ireland 
(Emergency Provisions) Act 1973. This provision carried a maximum penalty of 6 
months in prison and/or a £400 fine. McGonigal LJ was especially unhappy with 
the idea that someone could be shot simply because they were suspected of being 
an IRA member: 

does that mean that the man who is a known sympathiser but not a member of the Provisional IRA may 


also be shot and killed if he runs away because in the future his sympathies may crystallise and he may 
become a card carrying member and be required for questioning and arrest?! 


The Attorney General appealed to the House of Lords, but they too proved 
unwilling to offer any direction on the scope of the defence beyond suggesting that 
the issue of what was reasonable should be left to a jury. There was particular 
irony in the stress which Lord Diplock placed on this, given that it was his report in 
1973 which ensured that such cases would not be tried before a jury in Northern 
Ireland. The approach of Lord Russell was typical: 

the circumstances in which a death may result from action by a member of the armed forces in their 

arduous, dangerous and unhappy task of controlling illegal violence, from whatever source, in Northern 

Ireland are likely to be infinitely variable and I cannot think that the answer to the point of law in the 


present reference could afford guidance in other cases in which the facts are not the same as those 
selected and set out in this case.” 


While Lord Diplock based his decision on the propriety of reasonableness 
always being a question for a trier of fact, he also indicated strongly that he did not 
share the reservations of McGonigal LJ. Noting that there was material on which a 
jury might have come to the conclusion that the accused had reasonable grounds 
for apprehending imminent danger to himself and his comrades if the deceased 
escaped and alerted fellow IRA members ‘lurking in the neighbourhood,’ he 
acknowledged that a balancing test was appropriate. On the one hand, there was 
the grave and predictable harm of killing or seriously injuring the deceased: 


[In the other scale of the balance it would be open to the jury to take the view that it would not be 
unreasonable to assess the kind of harm to be averted by preventing the accused’s escape as even greater 
— the killing or wounding of members of the patrol by terrorists in ambush, and the effect of this 
success by members of the Provisional IRA in encouraging the continuance of the armed insurrection 
and all the misery and destruction of life and property that terrorist activity in Northern Ireland has 
entailed.” 


The so-called balance would appear to be clearly on one side and this view appears 
to come dangerously close to licensing exactly what McGonigal LJ feared, the 
shooting dead of any suspected IRA member. While it would be wrong to see the 


to which s 3(1) offers a complete defence. For discussion of whether a revised definition of 
manslaughter, or a separate crime of using excessive force in self-defence, might assist in resolving the 
lethal force issue, see Hadden, “The Law on Lethal Force: Options for Reform,’ Appendix E in 
Eighteenth Report of the Standing Advisory Commission on Human Rights, op cit n 8. 

17 [1976] NI 169. 

18 ibid at p 193. 

19 Report of the Commission to Consider Legal Procedures to Deal with Terrorist Activities in Northern 
Ireland (London: HMSO, 1972) Cmnd 5185. In the Attorney General's Reference case, see the speech 
of Lord Diplock, at pp 133—134. 

20 n 15 above, at p 156. 

21 ibid at p 138. 
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case as standing for the proposition that the security forces would always be held to 
be acting reasonably if they killed anyone they suspected to be in the IRA, the 
tenor of Lord Diplock’s remarks provided little reassurance that the higher 
judiciary would prevent the security forces from acting beyond the rule of law. 
Moreover, the proposition of law that the case appears to reaffirm, that the issue of 
when the use of force is reasonable remains one of fact for each trial court to 
determine, continued to leave the law in an unsatisfactory state in the view of many 
commentators.” 

A second case relating to the standard for the use of lethal force was Farrell v 
Secretary of State for Defence.” This was a civil action arising out of soldiers 
shooting dead three men in Newry. Unlike McElhone, the deaths resulted from a 
planned operation where a tip-off had been received that the IRA would plant a 
bomb at a bank. Soldiers took up position on the roof of a building opposite the 
bank and when three men approached it and acted suspiciously called upon them to 
halt. When the men began to run away they were shot dead. It turned out that the 
deceased were unarmed and not members of the IRA. Nor were they planting a 
bomb, at most they may have been trying to effect a robbery. In the negligence 
action brought by one of the widows, Gibson LJ refused to allow the issue of 
whether there had been negligence in the planning as opposed to the execution of 
the military action to go to the jury.”4 The plaintiff alleged that as the soldiers had 
taken up position on a roof top, where the deceased would not have been able to 
see them and where they had no immediately available tactical support, the 
chances were increased that on hearing the shouts the deceased would run and that 
the army would be unable to apprehend them in any other way than by the use of 
lethal force. 

The Court of Appeal reversed Gibson LJ by a majority of two to one. The Lord 
Chief Justice, Lord Lowry, for the majority indicated that the military owed a duty 
of care to everyone, even those who might be apprehended in the course of an 
operation, and hence that all aspects of that operation should be considered by the 
jury. Lord Lowry acknowledged that such a conception of the facts relevant to a 
determination of reasonableness could lead to a wide inquiry — even into the 
wisdom of employing troops in Northern Ireland. However, observing that the 
action concerned alleged negligence on the part of the Ministry of Defence as a 
whole, he argued that the potential scope of the inquiry should not discourage a 
court from embarking upon it: 

I do not find the prospect daunting. Section 3(1), which has supplanted the common law, deals with 

reasonableness. This is a question of fact and degree. The mere difficulty of knowing where the draw 


the line has never deterred the court from asking the tribunal of fact to say on which side of a case it 
should fall.” 


The House of Lords, however, restored the decision of Gibson LJ on the 
technical ground that, as the issue of negligence in planning had not been included 
in the pleadings, the trial judge was right not to put it to the jury. Viscount 
Dilhorne did, however, add that in his view it was clear that section 3(1) of the 
Criminal Law Act referred only to the reasonableness of those whose decision it 


22 See, for example, Doran, ‘The Use of Force by the Security Forces in Northern Ireland’ (1987) 7 
Legal Studies 291. 

23 [1980] 1 All ER 166. 

24 Unlike criminal trials, civil actions involving claims of personal injury were still heard with a jury in 
Northern Ireland at this time. 

25 [1980] NI 55, 63. 
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was to use force to prevent a crime or make an arrest. Once again, therefore, the 
House of Lords declined the opportunity to intervene in this controversial area. 
The theme in Viscount Dilhorne’s speech that even in civil actions all turned on the 
reasonableness of the individual making the final decision to intervene will 
reappear in other contexts and arguably has played a major role in insulating the 
actions of the security forces from judicial regulation. Mrs Farrell went on to seek 
redress against the Government in the European Commission of Human Rights 
under the arguably more exacting standard of Article 2 of the Convention, which 
requires that force employed to prevent a crime or make an arrest be ‘no more than 
absolutely necessary.’ After her application was ruled admissible, the Government 
reached a friendly settlement without any admission of liability.” 

Tn addition to the appropriate standard for the use of lethal force, human rights 
campaigners have also focused concern on the weaknesses of the methods of 
investigation and redress in such cases. Given the low rates of prosecution, 
inquests are often the only public determination of what has happened in an 
incident where someone has died at the hands of the police or army. However, 
inquests often occur several years after the incident (in part because of decisions 
regarding possible criminal prosecution) and take place under restrictive 
conditions.” These include the absence of legal aid for the families of victims; the 
fact that inquests do not render verdicts but only make ‘findings’; and the fact that 
those who may have been involved in causing the death cannot be compelled to 
appear as a witness by the coroner. The last two of these restrictions apply to 
inquests in Northern Ireland, but not to those in England and Wales. Their 
importance in the context of security force killings is obvious. 

In McKerr v Armagh Coroner,” the plaintiffs sought to challenge the validity of 
the rule prohibiting the calling of witnesses who might be involved in the death. 
The McKerr case arose out of the shooting dead by the police of McKerr and two 
others, who were all IRA members but unarmed at the time of their death, after 
they ran through a roadblock in South Armagh in November 1982. It subsequently 
emerged that the police officers involved were members of an undercover 
surveillance unit, E4A, and had been acting on a tip-off. The unit was 
subsequently described by Deputy Chief Constable Michael McAtamney as having 
characteristics of ‘speed, firepower and aggression’; and, after allegations of a 
cover up in relation to some of their other activities which led to the deaths of three 
more people in County Armagh in late 1982, the unit was to come under the 
scrutiny of the Stalker inquiry.°° 

When McKerr’s inquest finally opened in 1988, the Armagh coroner refused the 
requests of the deceased’s family to call the police officers involved, citing Rules 
9(2) and 9(3) of the Coroners (Practice and Procedure) Rules (Northern Ireland) 
1963. The family challenged this decision on the grounds that the Rules were ultra 
vires the power in section 36(1)(b) of the Coroners Act (Northern Ireland) 1959, as 
this only enabled the Minister to make rules affecting the ‘practice and procedure’ 


26 See Dickson, ‘The European Convention on Human Rights and Northern Ireland’ in Presence Du 
Droit Public et Des Droits De L'Homme (1992) 1407, 1416 for a discussion of the Farrell friendly 
settlement. 

27 See Hadden, op cit n 16, for a discussion of these problems. 

28 [1990] 1 All ER 865. s 

29 Quoted at the trial for murder of one of the police officers involved, Constable Robinson, who was 
subsequently acquitted: Irish News, 5 June 1984. 

30 This is not the place to offer a detailed discussion of the Stalker affair. For a summary, see Jennings, 
op cit n 12, pp 117-121. 
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of inquests.*! The plaintiffs argued that removing the power of the coroner to 
compel witnesses went beyond practice and procedure and affected a substantive 
rule of law. This view did not find favour with Carswell J, but his decision was 
reversed by a unanimous Court of Appeal.?? After an extensive review of the 
authorities, Hutton LCJ concluded that the common law principle that a competent 
witness was a compellable witness could not be regarded simply as a rule of 
practice or procedure. It was thus ultra vires both section 36 and section 17 of the 
primary statute, which indicated that a coroner could issue a summons for any 
witness whose attendance he regarded as necessary at the inquest. i 

The House of Lords reversed this decision with equal unanimity. In a relatively 
brief judgment, Lord Goff indicated that since a coroner’s inquest was an 
inquisitorial rather than an adversarial proceeding, it was up to the coroner to 
decide how to conduct it. Rules could restrict that discretion, but notions of 
common law rules of evidence were inapplicable to such proceedings. Hence it 
appeared that almost any rule relating to how to conduct the inquest could be 
described as a rule of practice or procedure. 

This decision also effectively disposed of the second inquest case, Devine v 
Attorney General for Northern Ireland.” This involved a shooting by the army of 
three suspected IRA men in County Tyrone. The deceased were armed at the time 
of their deaths, although they were found not to have fired any of their weapons. 
The soldiers involved did not appear at the inquest, but submitted written 
statements indicating that they had spotted the deceased while on foot patrol and 
had fired after the three men turned their rifles to face the patrol. These statements 
were accepted by the coroner under rule 17 of the rules of procedure, which 
indicated that documents could be received in evidence where the appearance of 
the witness was ‘unnecessary.’ The relatives of the three men sought to quash the 
inquest finding, which simply stated that the men had died as a result of bullet 
wounds received. Carswell J rejected most of the grounds of challenge and only 
the issue of whether the coroner had power to admit the soldiers’ written 
statements went on appeal. The Court of Appeal refused to quash the coroner’s 
decision, ruling that even if rule 17 only allowed the coroner to admit 
uncontroversial statements it had not taken away the coroner’s discretion to admit 
heresay evidence where he considered this to be relevant. The court also rejected a 
claim that admitting the statements with no opportunity to cross-examine those 
who made them breached natural justice. Hutton LCJ took the view that it was 
sufficient that the applicants had the opportunity to comment on the statements. 

The House of Lords also had little difficulty in dismissing the appeal. Lord Goff 
invoked the McKerr case to stress again the inquisitorial nature of inquests and 
how they were not bound by strict rules of evidence. He noted that the statements 
would have been admitted under an old version of rule 17 and did not feel that the 
1980 rule change was meant to narrow the coroner’s discretion. Nor did he feel 
that the coroner had to step outside rule 17 to admit the soldiers’ statements. Rule 
17 allowed documentary evidence to be admitted when the coroner regarded the 
maker’s appearance as unnecessary. In deciding whether this was so, Lord Goff 





31 s 36(1)(b) provides that the Minister of Home Affairs, in consultation with the Lord Chief Justice, may 
make rules to ‘regulate the practice and procedure at or in connection with inquests and post mortem 
examinations.’ 

32 (1988) 14 NIB 70. 

33 [1992] 1 All ER 609. 
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indicated that the coroner was entitled to regard the soldiers’ appearance in this 
light as they were unlikely to attend, and he had no power to compel them to do so. 


B Criminal Law and Procedure 


Given the rapid increase in the volume of criminal cases coming before Northern 
Ireland’s courts after 1970,34 and the changes in both substantive law and 
procedure, it is not surprising that several cases raising such issues have come 
before the House of Lords. Indeed, one might have anticipated more than the four 
cases which have done so. Controversial issues, such as the appropriate standard 
for the admissibility of confession evidence under the Emergency Provisions Act?’ 
or the presumption of possession in firearms cases, have not been presented 
to the House of Lords. 

The four cases all raise issues related to political violence. The case of Lynch v 
Director of Public Prosecutions for Northern Ireland® concerned a plea of duress 
to a charge of aiding and abetting murder. The defendant claimed that he had only 
agreed to drive an IRA gang to the house of a police officer because the leader of 
the gang, a particularly ruthless gunman, told him he would be shot if he did not. 
Gibson J at the trial, which predated the introduction of Diplock courts, did not 
allow this defence to go to the jury. His view that duress could not be a defence to 
murder was upheld by a unanimous Court of Appeal. The House of Lords reversed 
this decision by a majority of three to two. The majority took the view that the 
precedents were unclear and that in the absence of a precedent indicating otherwise 
it would be unjust to hold that people acting under a serious threat to their or 
someone else’s life should have to choose between death or a life sentence.*” 

Issues of culpability arising out of involvement in one aspect of a terrorist 
enterprise also arose in the case of Maxwell v Director of Public Prosecutions for 
Northern Ireland.3® Maxwell was convicted of possessing a bomb and maliciously 
doing an act with intent to cause an explosion. He acknowledged that he had driven 
a car to the scene of the attack to guide UVF men who were not from the area. 
However, he claimed that he had no knowledge of their intention to bomb a public 
house. A unanimous Court of Appeal dismissed his appeal. In reasoning that was 
accepted by the House of Lords with little comment, Lord Lowry LCJ observed 
that Maxwell was a long-standing member of the UVF and was aware that more 
than a reconnaissance mission was planned that night. As Maxwell would have 
been aware that the bombing of a catholic-owned bar was a typical UVF mission in 
that area, he must have contemplated it as a likely, even if not inevitably or most 
likely, consequence of the activity he was assisting. 

In the case of R v Brophy,” the decision of the Court of Appeal was also upheld 
in the House of Lords with little comment. The result on this occasion, however, 
was an acquittal. Brophy had been charged with 49 different counts, including IRA 





34 The 1992 Chief Constable’s Report, n 1 above, indicates that the number of people charged with 
terrorist offences rose from 531 in 1972 to 1,418 in 1973 and 1,374 in 1974. By 1992 this had declined 
to 409. 

35 For a discussion of the dispute over the appropriate standard in Northern Ireland, see Walsh, The Use 
and Abuse of Emergency Legislation in Northern Ireland (London: Cobden Trust, 1983) pp 46—53, 
and Jackson, ‘The Northern Ireland (Emergency Provisions) Act 1987’ (1988) 39 NILQ 235, 
249—252. 

36 [1975] 1 AC 653. 

37 The Lynch decision has since been overruled by the House of Lords in R v Howe [1987] 1 All ER 771. 

38 [1978] 3 All ER 1140. 

39 [1982] AC 476. 
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membership, arising out of a statement he made while in police custody. He 
subsequently challenged the statement as inadmissible on the grounds that it had 
been obtained by the use of torture, inhuman or degrading treatment, as prohibited 
by the Emergency Provisions Act. In the voir dire proceedings, Brophy admitted, 
in response to a question from his counsel, that he was a member of the IRA as his 
claim was that police knowledge of this had led to his mistreatment in custody. 
Kelly J, sitting alone, was not satisfied that the statement had been obtained 
without the use of torture, inhuman or degrading treatment and dismissed the first 
48 charges. However, he convicted Brophy of count 49, the membership charge, 
on the basis that the defendant had admitted this in the voir dire proceedings, when 
he was unaffected by the alleged mistreatment. The Court of Appeal indicated that 
information given in the voir dire was inadmissible as to the question of guilt or 
innocence. In a Diplock trial, although the judge would hear the evidence given in 
the voir dire, he could only reach decisions on guilt or innocence on the same 
evidence that would have been admissible in a jury trial. The House of Lords 
agreed and indicated that a voir dire could not achieve its objectives if evidence 
given in it were admissible in the trial proper. Interestingly, in the light of 
subsequent developments which we consider later on, it was noted that for the voir 
dire to function at all the accused had to give evidence as to his treatment. Making 
us of that evidence in the trial proper would infringe his right to silence. 

These three decisions have been received with little comment among human 
rights campaigners in Northern Ireland.“ Indeed, more attention has been 
devoted to them by lawyers concerned with general criminal law. Nevertheless, 
they do have a particular impact in Northern Ireland. The task of the police might 
have been made more easy if the convictions had been sustained in Brophy and 
especially Lynch. It could be argued that the latter decision would make it easier 
for paramilitary groups to coerce people into committing crimes for them, as these 
people may be aware that they will be able to plead duress and escape 
responsibility themselves.*! The House of Lords’ decisions in these cases can 
therefore be seen as refusing to bend established principles of criminal law and 
evidence to suit the perceived needs of anti-terrorist action in Northern Ireland. 

The fourth case concerns the rather more controversial issue of the suspect’s 
right to silence during criminal proceedings. The question of the extent to which 
such a right still existed was given particular pertinence as a result of the Criminal 
Evidence (Northern Ireland) Order 1988. This indicated that in a number of 
circumstances inferences could be drawn at trial from the decision of the accused 
to keep silent.4? Although the Order was introduced as a measure affecting the 
general criminal law,“ it had long been called for by the Royal Ulster 


40 One of the few adverse comments, on the Maxwell case, can be found in Knight, Detention at the 
Secretary of State’s Pleasure (Belfast: NIACRO, 1984). Given the move by paramilitary groups to a 
cell structure, where few participants have knowledge of all elements of any planned shooting or 
bombing, the police have good reason to favour the interpretation of the law provided in Maxwell. 
Though there is also the risk that conviction in such circumstances could increase community 
resentment of police activity. 

The Order allows inferences to be drawn in four circumstances. Three are pre-trial: where the accused 
unreasonably fails to mention facts he subsequently relies upon in his defence, where he fails to give an 
account for any mark on his clothing or object in his possession when arrested, and where he fails to 
account for his presence at a place where the offence was committed. The other is at trial, where the 
accused fails to give evidence after a case to answer has been established. See Jackson, ‘Recent 
Developments in Criminal Evidence’ (1989) 40 NILQ 105. 
43 Otherwise the Order might have been in violation of the Northern Ireland Constitution Act 1973, 
Schedule 2(14), whereby ‘special powers and other provisions for dealing with terrorism’ are treated 
as ‘excepted matters’ and cannot be legislated for by way of Order in Council. 


4 


pare 


4 


N 


342 © The Modern Law Review Limited 1994 


May 1994] The House of Lords and the Northern Ireland Conflict 


Constabulary as essential if more convictions were to be secured against terrorists. 

Once the Government took the decision, in the autumn of 1988, to restrict the right 
‘not to have inferences drawn from one’s silence, the Order doing so was 

introduced within three weeks and passed Parliament within a few hours. Northern 
_ Ireland’s judges were originally reported to be most unhappy with the measure“ 
and some of their initial applications of the new Order seemed to indicate that it 
would be given a rather restricted interpretation.“ However, by the time the first 
case was referred to the House of Lords on the issue, Murray v Director of Public 
Prosecutions for Northern Ireland, this position appeared to have altered 
somewhat and judges had become more willing to utilise the power to draw 
inferences.‘ 

The Murray case concerned a charge of attempted murder resulting from the 
shooting of a part-time member of the UDR in Strabane, County Tyrone. A thumb 
print from the accused was found in the car established to have been used in the 
attack. The accused also had damp trousers when arrested less than four hours 
after the attack (which took place in a muddy field), cartridge residue was found on 
these trousers and fibres from his head matched those from a woollen balaclava 
found near the scene of the crime. Murray, when first interviewed, said that he had 
been hunting with his father in muddy fields two days before the crime. Thereafter 
he remained silent throughout four days of questioning before being charged. He 
also refused to give evidence at his trial. Other witnesses suggested that Murray 
had been seen in the car the evening before the attack on the UDR man, but only 
when friends were giving him a lift. His father stated that he had indeed been 
hunting with the defendant several days before the shooting. Kelly LJ considered 
that the accumulation of circumstantial evidence called for an explanation and he 
drew a particularly adverse inference under Article 4 of the Order (which concerns 
the accused’s decision to remain silent in court) from the accused’s failure to offer 
one.** The Court of Appeal sustained the defendant’s conviction and the reasoning 
of Kelly LJ, but certified for the House of Lords the issue of whether the Order 
only allowed a judge to draw the inferences that he could already have directed a 
jury that they might draw at common law. 

The House of Lords, speaking chiefly through Lord Slynn, had little difficulty in 
concluding that the 1988 Order had been intended to change the common law and 
that hence the only relevant question was what inferences a judge could 
legitimately draw. Here, Lord Slynn was anxious to stress that failure of the 
accused to give evidence did not mean that the inference could be automatically 
drawn that he was guilty. In particular, he stressed that the prosecution would have 
to establish a prima facie case before inferences could be drawn. Thereafter, what 
inferences could be drawn was a matter of common sense and would depend 
especially on the strength of the case with regard to each particular fact the 
prosecution was seeking to establish. However, he rejected the defendant’s claim 


44 See McKittrick, ‘Ulster Judges Clash with Government,’ The Independent, 28 December 1988. 

45 See cases discussed in Jackson, ‘Curtailing the Right of Silence: Lessons from Northern Ireland’ 
[1991] CLR 404. 

46 (1993) 97 Cr App R 151. 

47 See Jackson, ‘The Dangers of Discretion,’ Legal Action, December 1992, p 8. 

48 At Murray’s trial, (1991) 1 NIJB 22, Kelly LJ also drew inferences on the basis of Article 4 of the 
Order since the defendant failed to substantiate his explanation of how mud, which was visually the 
same as that of the scene of the crime, came to be on his trousers at the time of his arrest and gave no 
explanation of how his thumb print came to be in the car. Other witnesses would state that he had been 
in the car the day before the attempted murder. 
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that inferences could only be drawn as to a particular fact, and not, as Kelly LJ had 
done, to the defendant’s guilt. Lord Slynn said that ‘The judge was moreover 
entitled to have regard to the cumulative effect of all the circumstantial evidence in 
deciding whether a failure to give evidence justified an inference of guilt.” While 
the decision is a welcome reminder that the abrogation of the right to silence has 
not gone as far as popularly imagined, it has been criticised as failing to establish 
guidelines as to what inferences may be drawn and instead leaving it all to the 
discretion of trial judges. The speeches in the House of Lords give little hint of 
the circumstances in which the Government moved so quickly to restrict the 
suspect’s right to silence. Nor do they display the discomfort with change in a 
long-established right of defendants that characterises early Northern Irish judicial 
responses. 


C Powers of Arrest and Search 


A consistent government response to problems of extensive unrest in Ireland, pre- 
and post-partition, has been the enactment of special powers of arrest, detention 
and search.>! Such measures have been employed during the present conflict, 
most notably the use of detention without trial from 1971 to 1975.52 However, 
with the move towards ‘criminalisation’ and the use of the criminal law rather than 
executive detention as the main security strategy since the mid-1970s, the scope of 
‘emergency’ arrest and search powers has moved to centre stage. The content of 
these powers and the manner of their operation has come in for frequent criticism 
from human rights campaigners. Such criticism has focused especially on the 
discretionary nature of these powers and the risk which this raises of them being 
used in an arbitrary or discriminatory fashion to gather information or to harass 
people.** The House of Lords has had two opportunities to consider the operation 
of such emergency powers. In both cases it has displayed a reluctance to envisage 
limitations on the scope of these powers or the manner of their operation. 

The case of McKee v Chief Constable arose under the arrest power of section 
11(1) of the Northern Ireland (Emergency Provisions) Act 1978. This authorised a 
police officer to arrest anyone he suspected of being a terrorist. McKee was 
arrested by P.C. Graham, who acted under the direction of his superior Sgt 
Jackson. After being held for 18 hours, McKee was released without charge and 
sued for false arrest. At the trial, P.C. Graham stated that he was told by his 
superior that McKee was a suspected terrorist and that ‘from what he [Sgt Jackson] 
told me about this person I was firmly convinced that this was correct.” When 
pressed, however, P.C. Graham could not remember anything more about the 
plaintiff than that he was suspected of being a member of the IRA. Another police 
officer called to give evidence stated that McKee had only been questioned about 
membership of a proscribed organisation. This was sufficient for the trial judge, 


49 n 46 above, at p 161. 

50 See Jackson, ‘Inferences from Silence: From Common Law to Common Sense’ (1993) 44 NILQ 103. 

51 For a historical summary, see Townshend, Political Violence in Ireland (Oxford: Oxford University 
Press, 1983), and Molloy, Dynasties of Coercion (Derry: Field Day, 1986). 

52 See’Spjut, “Internment and Detention Without Trial in Northern Ireland, 1971—75’ (1986) 49 MLR 
38 


53 See, for example, Helsinki Watch, Human Rights in Northern Ireland (New York, 1991) pp 12—27; 
Liberty, Broken Covenants (London, 1993) pp 51—70; and Walsh, op cit n 35, ch 2. 

54 See Hillyard, ‘Political and Social Dimensions of Emergency Law in Northern Ireland,’ Ch 8 in 
Jennings, op citn 5. 

55 [1985] 1 All ER 1. 
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McDermott J, to conclude that the arrest was a valid one. However, it did not 
satisfy the Court of Appeal. Kelly J, for the majority, indicated that, as section 31 
of the Act defined terrorism as ‘the use of violence for political ends,’ since the 
applicant was only suspected of membership he was not then suspected of 
terrorism. One could be a member of the IRA without actually ‘using violence,’ 
even if the IRA was itself an organisation that used violence. 

This distinction proved too subtle for the House of Lords, which reversed 
unanimously. Lord Roskill dismissed the views of Kelly J in fairly pre-emptory 
manner and argued that on ‘the true construction of section 11(1) . . . what matters 
is the mind of the arresting officer and no one else.’°* He noted that no one had 
ever doubted that P.C. Graham honestly suspected McKee to be a terrorist and 
regarded this as sufficient to dispose of the case. Moreover, while this 
interpretation relieved Lord Roskill of the need to decide whether suspicion of IRA 
membership amounted to suspicion of terrorism, he indicated that in his view the 
meaning of ‘terrorism’ in section 11(1) was intended to be a wide one. In deciding 
that, so long as the arresting officer genuinely held a suspicion that someone was a 
terrorist, even if this was based on no evidence or a legally mistaken definition of 
terrorism, the decision displays a deference to government decision making that 
compares with the infamous decision of the majority in Liversidge v Anderson.” 

Similar deference was displayed in the second arrest case, Murray v Minister of 
Defence.’ Mrs Murray was arrested by a soldier under section 14 of the 
Emergency Provisions Act 1978 half an hour after a patrol arrived at her house and 
ordered all the occupants into one room before searching the house. After the 
arrest, Mrs Murray was questioned about her brothers in America and the 
collection of money for the IRA, but released without charge. She claimed false 
imprisonment in that half hour on the grounds that either (a) she had been detained 
without being arrested, or (b) she was arrested immediately by a soldier who had 
then failed to inform her of the arrest. Murray J, in a decision unanimously upheld 
by the Court of Appeal, dismissed her claim on the ground that knowledge of 
restraint was an essential aspect of false imprisonment and that Mrs Murray could 
not know this as she had made no attempt to ascertain whether or not she was free 
to leave. 

This reasoning did not find favour in the House of Lords, but a unanimous court 
also dismissed Mrs Murray’s claim. Lord Griffiths considered that it was clear that 
Mrs Murray knew herself to be under restraint from the time the soldiers entered 
her house and was of the opinion that the relevant precedents indicated that such 
restraint amounted to arrest. While Christie v Leachinsky® indicated that people 
should be told immediately of their arrest, Lord Griffiths indicated that there were 
exceptions to the principle. Here a delay of thirty minutes was considered entirely 
reasonable as there was always a risk that the arrest would be resisted, and hence it 
was reasonable that the soldiers delayed telling Mrs Murray that she was arrested 





56 ibid at p 4. 

57 [1942] AC 206. In McKee, Lord Roskill appears to have been influenced in coming to his decision that 
McKee was a terrorist by the fact that P.C. Graham stated at one point that after knocking against 
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until they secured the house. The practice of gathering everyone into one room 
before making the arrest was standard army procedure to achieve this and it was a 
procedure that Lord Griffiths found to be reasonable. 

As in McKee, therefore, the House of Lords declined to read emergency powers 
strictly to uphold only clear derogations from common law principles. Instead, 
emergency powers were given a broad reading on the pragmatic basis (as 
expressed in Murray at least) that exceptions from established principles were 
necessary in the conflict situation of Northern Ireland. An opportunity thus to 
assert the values of the rule of law even in an extreme situation was thereby 
declined. The European Commission and Court of Human Rights, however, was 
to display such a commitment to the rights of citizens when confronted with cases 
on Northern Irish emergency arrest and detention powers. In Fox, Campbell and 
Hartley v United Kingdom,© the Court found section 11(1) of the 1979 
Emergency Provisions Act to be in violation of Article 5(1)(c) of the Convention. 
That Article requires that an arrest must be based on ‘reasonable suspicion of an 
offence.’ That Article 5’s guarantee of a right to liberty might prove rather more 
forthright than the common law was also suggested when the Murray case reached 
Strasbourg. In Murray v United Kingdom,°' the Commission upheld Mrs 
Murray’s application on the grounds that Article 5(1) and 5(2) of the Convention 
were breached when she was neither arrested on reasonable suspicion of an offence 
nor informed ‘promptly’ of the reasons for her arrest. The practical effect of such 
decisions is, however, uncertain. Even before the Fox, Campbell and Hartley case 
was decided, changes in the 1987 Emergency Provisions Act had introduced a 
reasonableness requirement into the exercise of most search, arrest and detention 
powers. 


D Political Expression 


In contrast to the extensive alterations in criminal law, procedure and police 
powers, the Government has taken relatively few formal moves against political 
expression, although there are well-documented concerns of informal restriction.” 
Prohibitions on association have been limited to groups against which there is 
substantial evidence of involvement in political violence.“ The press and 
electronic media have remained generally free to report on the situation. However, 
there are exceptions to this position and the House of Lords has had to adjudicate 
on two challenges to official restrictions on political association and expression. 

The first is, in the opinion of many commentators, still the most important case 
to reach the House of Lords from Northern Ireland. McEldowney v Forde™ arose 
from the issuing of a regulation under the Civil Authorities (Special Powers) Acts 
(Northern Ireland) 1922 which designated ‘Republican clubs or any like 
organisations howsoever described’ as being unlawful organisations. The Special 
Powers Act, as it was commonly known, was the first legislation passed by the 


60 Series A, No 182 (1990) 13 EHRR 157. 

61 n 10 above. 

62 See Article 19, No Comment: Censorship, Secrecy and the Irish Troubles (London, 1989), and Curtis, 
Ireland: The Propaganda War (London: Pluto Press, 1984). 

63 The current list of the Proscribed Organisations, as stated in Schedule 2 to the Emergency Provisions 
Act, is the IRA, INLA, IPLO, UDA, UVF, UFF, Cumann na mBan, Fianna na hEireann, Saor Eire 
and the Red Hand Commandos. 

64 [1971] AC 632. 


346 © The Modern Law Review Limited 1994 


. May 1994] The House of Lords and the Northern Ireland Conflict 


post-partition Northern Ireland Parliament and gave sweeping powers to the 
Minister for Home Affairs to make regulations in a number of areas affecting civil 
liberties. It was heavily criticised by human rights campaigners® and was 
bitterly opposed by nationalists. In the 1960s, its removal became one of the main 
demands of Northern Ireland’s civil rights movement. The 1960s also witnessed 
the revival of republican politics in Northern Ireland and the establishment of 
republican clubs to circumvent the ban on Sinn Fein under the Special Powers 
Act.®? McEldowney was a member of Slaughterneil Republican Club, but was 
acquitted of membership of an unlawful organisation after the arresting police 
officer acknowledged that there was no evidence that the club was, or ever had 
been, a threat to peace. The magistrates took the view that the Special Powers Act 
only prohibited organisations which were a threat to order. 

The Court of Appeal overturned this decision. All three of the judges concluded 
that the magistrates had erred in suggesting that they had to come to an independent 
decision about the threat the organisation posed. The Court of Appeal took the 
view that the whole point of the power to designate certain organisations as being 
unlawful was to relieve the government of the duty of proving in each case that an 
organisation was a threat to peace. However, whereas Curran and McVeigh LJJ 
appeared to consider that the minister’s decision to ban the republican clubs was 
largely unreviewable, McDermott LCJ wrote a strong dissent. He argued that the 
minister had not applied his mind to the question of whether the objects or methods 
of republican clubs were unlawful, as he had not indicated anything more about 
these clubs than that they were called republican clubs. ‘Even in Ireland,’ 
McDermott LCJ observed, ‘the word republican need not connote anything 
unconstitutional or contrary to law.’ Moreover, extending the ban to ‘any like 
clubs’ struck him as ultra vires on the grounds of vagueness, since there was no 
way of telling how other clubs were like republican clubs as the only thing 
specified about republican clubs was their name. 

Lords Pearce and Diplock agreed with McDermott LCJ’s conclusions, 
especially on the issue of vagueness. The majority, however, felt that the making 
of this regulation was well within the powers of the minister. So long as the 
minister was acting in good faith, it was for him to determine whether an 
organisation threatened peace and good order. As to vagueness, Lord Guest, who 
earlier in his speech observed that he did not know the significance of the word 
‘republican’ in Northern Ireland, considered that evidence could be brought 
forward on the meaning of ‘any like club whatsoever’: l 

my provisional view is that the regulation would cover any organisation having similar objects to those 


of a republican club or any of the named organisations whose objects included the absorption of 
Northern Ireland into the Republic of Ireland. 


The McEldowney decision was seen by some commentators on Northern Ireland 
as indicating that the House of Lords was deaf to civil rights claims and hence as 
discouraging any hopes of a legal approach to reform as opposed to one through 


65 The Act empowered the Minister of Home Affairs to ‘take all such steps and issue all such orders as 
may be necessary for preserving the peace.’ 

66 The National Council for Civil Liberties produced a highly critical report as early as 1935. 

67 For the origin of Republican Clubs in attempts by the IRA to turn to politics in the early 1960s, see 
Buckland, A History of Northern Ireland (Dublin: Gill and Macmillan, 1981) pp 109—110. 

68 See Forde v McEldowney [1970] NI 11, 24. 

69 n 64 above, at p 650. 
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action on the streets.” Administrative lawyers throughout the United Kingdom 
saw the majority opinion as displaying a judicial reluctance to interfere with 
ministerial power and hence as a setback for the development of administrative 
law.7! This reluctance has since been substantially overcome; yet, in 1991, the 
House of Lords took the opportunity in another case concerned with political 
expression in Northern Ireland to halt a different set of efforts to extend judicial 
supervision of governmental power. 

The case of Brind v Secretary of State for the Home Department” arose out of 
the minister’s decision in 1988 to issue an order prohibiting the BBC and 
independent television and radio from transmitting direct interviews with members 
of a number of groups, including Sinn Fein and the UDA.” The Home Secretary 
based this ban on a number of grounds, including his view that the appearance of 
paramilitary members, or of those who supported them, gave offence to people, 
intimidated some people and increased such organisations’ appearance of 
legitimacy. The applicants, who were journalists based in England, sought judicial 
review of the exercise of the minister’s powers under section 4(1) of the 
Broadcasting Act 1981 and clause 13(4) of the BBC licence.” In particular, they 
argued that the minister had erred by failing to apply the test of Article 10 of the 
European Convention to his decision and that the restrictions were a 
disproportionate response to the problem which they sought to address. 

A unanimous House of Lords rejected these contentions. Lord Ackner, in a 
speech endorsed by Lords Templeman and Lowry, indicated that neither the 
doctrine of proportionality nor Article 10 were part of English law. Where a 
statute was clear, as this one was, the court’s task was limited to the application of 
established principles of administrative law and, in particular, to the issue of 
whether the decision was one that no reasonable minister would make. In this case 
the court felt there was ample evidence on which the Home Secretary could come 
to his decision and, indeed, most of their Lordships noted the limited character of 
the restrictions. Although the courts have since shown a more sympathetic 
approach to both proportionality and Article 10,” the view of some of the Brind 
court that the measure under discussion there would not incur the displeasure of 
Strasbourg may well be correct, as the Commission has rejected as inadmissible a 
challenge to the more extensive Irish media restrictions.” Nevertheless, the 
reluctance of some members of the House of Lords to accept that the case raised 
significant issues of freedom of expression suggests a lack of judicial willingness 





70 See Boyle, Hadden and Hillyard, Law and State (1975) pp 14—15. See also Calvert, “The Republican 
Clubs Case’ (1970) 21 NILQ 191, 193, commenting that such was the judicial capitulation to the 
executive in the c se ‘even moderate men may start looking to the streets.’ 

71 See, for example, ..icCormick, ‘Delegated Legislation and Civil Liberty’ (1970) 86 LQR 171, 180, 
expressing concern with ‘judicial tolerance of an administrative invasion of freedom of association so 
sweeping that even the troubled condition of Northern Ireland can scarcely justify it.’ 

72 [1991] 1 AC 696. 

73 The organisations covered by the ban are all those proscribed under the Emergency Provisions Act and 
Sinn Fein. The Ulster Defence Association was included in the media ban, though not proscribed at the 
time. It was subsequently proscribed in 1992. 

74 s 29(3) of the Broadcasting Act 1981 indicates that the Secretary of State may ‘at any time by notice in 
writing require the Authority [the IBA] to refrain from broadcasting any matter or classes of matter 
specified in the notice.’ 

75 See especially the Court of Appeal in Derbyshire County Council v Times Newspapers [1992] 3 All ER 
65 


76 See Purcell v Ireland (1991) 12 HRLJ 254. Unlike the English ban, the Irish restriction prevented 


those covered by it from directly participating on the media even during elections. The Irish 
government permitted the ban to lapse in January 1994. 
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to engage with the human rights issues which the situation in Northern Ireland 
poses. 


E Prisons 


Prisons issues have ebbed and flowed in Northern Ireland, reaching their peak of 
public visibility at the time of the 1981 hunger strike, when ten republican 
prisoners starved themselves to death in support of a campaign for changes in the 
prison regime at the Maze prison.” Since then, issues of strip searching of women 
prisoners,’ release procedures for life sentence prisoners,” the transfer of 
prisoners between Great Britain and Ireland® and conditions for remand prisoners 
in Crumlin Road Jail have surfaced periodically.*! Most of these issues have been 
disputed in the political sphere, although the Convention machinery has been 
invoked in some,® while judicial review actions are playing an increasing role in 
others.®? The one prison case to come before the House of Lords, Hone v Board of 
Visitors Maze Prison,®** concerned a matter not particular to Northern Ireland, 
whether prisoners had a right to legal representation in disciplinary proceedings 
before Boards of Visitors, though the frequently higher level of conflict in 
Northern Irish prisons may have given it a particular twist. In a decision that 
disappointed prisoners rights advocates on both sides of the Irish Sea, a unanimous 
House of Lords determined that no such right existed, rejecting arguments based 
on agency, natural justice and Article 6 of the European Convention.* 


Part Two: Evaluation 


As was indicated earlier, the state has been overwhelmingly successful as regards 
appeals to the House of Lords relating to the Northern Ireland conflict. This may 
be a good reason for pessimism amongst those who seek to use the law to challenge 
what they see as excesses of state power, but it does not of itself indicate that these 
have all been bad decisions from a legal point of view. It is beyond the scope of this 


77 The five demands were to wear their own clothes, to refrain from prison work, to have free association 
with other prisoners, to organise reception and leisure activity, and to have remission lost in previous 
protests restored. For accounts of the hunger strike, see Beresford, Ten Men Dead (London: Grafton 
Books, 1987) and O’Malley, Biting at the Grave (Belfast: Blackstaff Press, 1990). 

78 See National Council for Civil Liberties, Strip Searching (London: Cobden Trust, 1986). 

79 See Committee on the Administration of Justice, Life Sentence and SOSP Prisoners in Northern 
Ireland (Belfast, 1989). 

80 See NIACRO, The Transfer of Prisoners Report (Belfast, 1990) and Report of the Interdepartmental 
Working Group Review on the Provisions for the Transfer of Prisoners Between UK Jurisdictions 
(London, 1992). ` ; 

81 See Viscount Colville, The Operational Policy in Belfast Prison for the Management of Paramilitary 
Prisoners from Opposing Factions (London: HMSO, 1992) Cm 1860. 

82 See McFeeley v United Kingdom (1980) 3 EHRR 161 (Commission declared a range of complaints in 
relation to the first hunger strike inadmissible), and Kavanagh v United Kingdom (1992) (Commission 
declared complaint about failure to transfer a prisoner to Northern Ireland inadmissible). 

83 See Re Whelan’s Application (1990) 5 NIJB 91 (discretionary life sentence prisoner has no right to 
reasons for refusal to release), and Re Baker and Others’ Applications (unreported, 25 September 
1992) (disciplinary proceedings following mass strip search upheld). 

84 [1988] 1 AC 379. 

85 Also, unlike England and Wales, Boards of Visitors in Northern Irish prisons continue to adjudicate on 
serious disciplinary charges. 

86 For criticism of the Hone case, see Livingstone, ‘Prisoners Have Rights, But What Rights?’ (1988) 51 
MLR 525, and Dixon, ‘Public Law and Prison Inmates: Two Part Disharmony’ (1989) 40 NILQ 71. 
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article to examine in detail the validity of the reasoning in each of these cases, but 
the existence of a significant number of dissents and contrary opinions in the court 
below indicates that an alternative decision was at least plausible in many of them. 
Also, several of the cases, notably McEldowney,®’ Attorney General’s 
Reference,® Farrell,®® Murray v Ministry of Defence® and Brind®! have been 
the subject of significant academic criticism. 

What is perhaps more useful is to examine what common features can be 
discerned in these decisions and whether the judgments indicate any views of the 
Northern Ireland conflict which may predispose the judges to favour the executive. 
One feature common to many of the judgments is their brevity. Especially in the 
more recent cases, the House of Lords have delivered unanimous decisions, 
rendered through a short judgment whose obviousness seems to be more often 
stated than demonstrated. The appeals in McKee, Murray (1988), Hone and 
McKerr are all dealt with in less than ten pages. In each, a statutory presumption or 
common law principle is declared to be obvious and governing with very little 
authority being invoked in support. Presumptions in favour of the citizen, such as 
that of liberty in McKee or Murray, or that of a fair hearing in McKerr, are not 
invoked. Again, although nearly all these cases raise important human rights 
issues, references to the European Convention have only appeared in the most 
recent cases (though part of the responsibility for this must lie with counsel, few of 
whom appear to have cited the Convention before the mid-1980s). Even then, as in 
Brind or Hone, these arguments appear to have been swiftly dismissed. The quality 
of reasoning in the House of Lords has not escaped criticism in the past.” In 
these cases, where the rights of citizens are regularly at issue, one might have 
expected the nation’s highest court to demonstrated that it had given its fullest 
consideration to the issue, even if it was ultimately to come to the conclusion that 
the government had legitimate and lawful reasons for restricting those rights. 

A second common feature is that the judgments strive to indicate that these cases 
are not particularly ‘about’ Northern Ireland at all. Most of them take a fairly dry 
and technical form (some coming to a fairly technical result), with little reference 
to the particular circumstances of Northern Ireland. The criminal law cases 
especially, such as Lynch or Maxwell, are reasoned as though the appeals could 
have come from Barnsley as opposed to Belfast, with little reference to the 
particular problems of crime and its detection in Northern Ireland. However, in the 
end, context proves difficult to exclude, especially as several of the cases call for 
determinations of ‘reasonableness’ or whether there should be ‘exceptions’ to 
established principles. Such questions call for an examination of facts, . 
circumstances and perceptions. When faced with this task, the House of Lords 
appears regularly to construct the context from the perspective of the security 
forces and the dangers they face. 
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The most graphic illustration of this is Lord Diplock’s judgment in the McElhone 
case, where he observes that there is an armed insurrection taking place in 
Northern Ireland and that: 


due to the efforts of the army and the police to suppress it, the insurrection has been sporadic in its 
manifestations but, as events have repeatedly shown, if vigilance is relaxed the violence erupts again.” 


However, this theme is not confined to Lord Diplock. In Farrell, Viscount 
Dilhorne is clearly concerned that placing restrictions on the circumstances in 
which lethal force can be used by the security forces will hirider their ability to 
combat terrorism. In Murray, Lord Griffiths appears to view the army as 
constantly operating in a hostile environment, where it should be allowed to devise 
the procedures which it feels are best suited to maintaining order. In McKee, Lord 
Roskill endorses a wide meaning of the word terrorism lest a more narrow 
interpretation hinder anti-terrorist activity. The basic approach may ultimately be 
traced back to McEldowney where the willingness of the majority to see all kinds of 
subversive clubs springing up under innocent names would gladden the heart of 
any minister of the interior. 

The overall effect of these judicial observations is to suggest that the members of 
the House of Lords have seen Northern Ireland over the past twenty-five years as 
essentially a dangerous place where a fragile social order is maintained by security 
forces stretched to the limit. In order to maintain that order, these security forces 
are to be accorded wide powers and should be largely relieved from the burden of 
judicial supervision. To take issue with this position is not to doubt the high level 
of death and suffering in Northern Ireland, nor is it to minimise the difficult and 
dangerous work that many police officers and soldiers have to do. Again, it is not 
to contend that Parliament has mandated anything other than a significant increase 
in police and army powers. Instead, it is to suggest that in an emergency situation 
the role of the judiciary is to scrutinise more closely both the nature and operation 
of such powers, in order to ensure that citizens’ rights are only derogated from to 
the extent clearly mandated by Parliament.” It is also to suggest that there may 
be another perspective on that context. A perspective grasped by some of Northern 
Ireland’s judges who live closer to the conflict and are themselves under constant 
threat from that dangerous society the decisions of the House of Lords portray.” 
That perspective includes concerns as to the unnecessary use of lethal force against 
unarmed people by the security forces, and the harm which such actions can do to 
the extent of community support for those forces, which can be seen in McGonigal 
LJ’s dissent in Attorney General’s Reference; the dangers of government’s failure 
to distinguish peaceful constitutional opposition from military threat reflected in 
McDermott LCJ’s dissent in McEldowney v Forde; and the abuse of anti-terrorist 
powers to harass rather than prevent or redress crime that Kelly J’s decision in 
McKee might have checked. These perspectives at least justified a hearing, they 
suggested a different way of constructing the context of Northern Ireland, against 
which background decisions as to reasonable and unreasonable action can be 
made. They suggested a need for something else to be weighed in the balance with 
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the significant concerns of the prevention of paramilitary violence and the safety of 
law enforcement personnel. In the decisions of the House of Lords they have 
largely been absent. 


Part Three: Comparisons 


The record of the House of Lords in respect of Northern Ireland is not, however, 
exceptional. Alexander, in a study of a number of jurisdictions, describes the 
protection of human rights by courts during states of emergency as “illusory. ’% 
Examples can be drawn from many parts of the world, but four jurisdictions may 
suffice to demonstrate that in times of tension judges, in particular judges in the 
highest courts, prove reluctant to gainsay the supposed security needs of the 
executive or legislature. 


South Africa 


In his examination of the performance of the Appellate Division of the Supreme 
Court in the 1950—82 period, Christopher Forsyth concluded that the Court 
generally exhibited a deferential stance to governmental action which infringed on 
human rights.” The period began with a famous tussle between the Appellate 
Division and the incoming National Party government over the attempt to remove 
the last non-white voters (mixed race voters in the Cape Province) from South 
Africa’s voting rolls. Twice the Appellate Division ruled ultra vires attempts to do 
this without securing the required two-thirds majority in both Houses of the 
legislature.” Finally, the government enlarged the Appellate Division and a 
challenge to a third attempt to circumvent the restrictions on changes in electoral 
law (via increasing the size of the Senate) was defeated with only one dissenting 
judgment.” 
Thereafter, the Appellate Division demonstrated little willingness to restrict 
governmental power. In cases on exceptional security powers, in particular, the 
court refused invitations to imply limitations on executive power on the grounds 
that the legislation had not expressly taken away certain rights. Thus, in Roussow v 
Sachs,'® the decision of the prison authorities to deny those detained under the 
180-day detention laws access even to reading material was upheld despite the 
absence of any statutory restriction on such access. The court accepted the 
argument that allowing the detainees access to such material would reduce their 
sense of isolation, and hence their willingness to cooperate, that the detention laws 
were designed to achieve. In case such as Schembrucker v Klindt'! and S v 
Christie, efforts to raise questions about mistreatment of suspects in police 
custody were clearly rejected. The Appellate Division also routinely upheld 
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racially discriminatory action in this period, retreating from its own jurisprudence 
that separate facilities were tolerable only where they were equal facilities.'% 

In the early 1980s, some commentators saw signs of a changing attitude in the 
way the court responded to regulations made under State of Emergency Powers. !% 
` In the 1986 decision of Minister of Law and Order v Hurley,! for 
example, the Appellate Division indicated that a police officer’s decision to detain 
a person indefinitely for interrogation was subject to judicial review. However, a 
broader reading of the scope of emergency powers, more sympathetic to the 
position of the executive, appeared to be restored in State President v United 
Democratic Front.’ 

The South African experience thus displays a number of flashes of judicial 
independence but a more general pattern of judicial deference. Of course, during 
most of the period discussed the laws which South African judges were called upon 
to apply entailed much more extensive restrictions on human rights than have been 
found in Northern Ireland. So extensive indeed that by the 1980s some 
commentators felt the only appropriate judicial action was resignation.!©’ Others 
took the view that, whatever the legacy of the past, the survival of the idea of the 
rule of law in South Africa would require an active judiciary. This is a debate that 
has resonance for several of the jurisdictions discussed below. 


India 


At independence, India inherited a judiciary trained in the British common law 
tradition. It may thus not be entirely surprising that while India’s Supreme Court 
has shown itself willing to invoke the fundamental rights provisions of the post- 
independence constitution in ‘normal’ times, such provisions have been given less 
weight in times of tension. An early example of this came in 1950 when, in the 
case of Gopalan v State of Madras,'* the Court ruled that preventive detention 
did not violate the constitution’s prohibition on deprivation of liberty as the 
constitution permitted such deprivation where ‘established by law.’ The majority 
refused to read this phrase as meaning anything other than that a law permitting 
detention had to exist. A more serious abdication to the views of the executive 
occurred during the State of Emergency declared by Prime Minister Indira Ghandi 
in 1975. The Proclamation of Emergency suspended a number of fundamental 
rights and, in the case of Jabalpur v Shivkant Shukla,’ the Supreme Court held 
that one could not even seek habeas corpus to challenge the validity of one’s 
detention, even though the right to seek habeas corpus had not been suspended. 


Israel 


The performance of the Supreme Court of Israel, both in terms of the law in Israel 
and that in the Occupied Territories, has come in for similar criticism to that 
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expressed by commentators on the South African courts. Reviewing detentions 
under the Emergency Powers (Detention) Act 1979, which permits detention 
without trial where someone is a threat to state security or public security, the 
Supreme Court has upheld the lawfulness of detentions where the detainee is 
acknowledged only to be involved in non-violent political activity."° A similar 
reluctance to restrict the executive’s power has been shown in the refusal to find 
actions of the military in the Occupied Territories to be in violation of the Geneva 
Conventions. In Ramzi Hana Jaber v Officer Commanding Central Command,"' 
the Supreme Court (sitting as the High Court of Justice) rejected an application 
challenging the demolition of a house by the military authorities, a potential 
violation of Article 53 of the Fourth Geneva Convention. The court found that the 
military regulation which formed the legal basis for the demolition had become 
part of internal law and prevailed over any international provisions. One 
commentator concluded after this decision: ‘the Supreme Court will employ any 
legal means available for obstructing the application of the Fourth Geneva 
Convention to the Occupied Territories.’!” 


Argentina 


In the past seventy years, Argentinian courts have been faced regularly with the 
task of examining the legality of measures taken during a state of emergency. 
Indeed, they have often been faced with an even more severe threat to 
constitutional order when a military coup displaces a civilian government.'!? The 
Supreme Court has consistently refused to find either the mode of government or 
the measures taken by government to be unconstitutional. Whoever has de facto 
authority has been recognised as having de jure authority. To many observers, the 
most craven approach was exhibited during the ‘Dirty War’ of the mid-1970s when 
the court refused to intervene even with regard to actions the military did not claim 
to be lawful. In Perez de Smith," the court refused jurisdiction in a case brought 
by the relatives of 1,542 ‘Disappeared’ people after the government claimed it had 
no knowledge of their whereabouts. Of the Supreme Court’s record at this time, 
commentators concluded that, at best they proved ineffective in the protection of 
human rights, at worst they rationalised deaths and disappearances by providing a 
discourse within which state action became comprehensible even if the judiciary 
did not endorse it.!!5 
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This necessarily brief sketch reinforces Alexander’s claim. Many other 
examples could be produced. Even the predominantly independent reputation the 
United States Supreme Court has enjoyed was tarnished by its endorsement of the 
internment of Japanese Americans.!!© The wartime experience of the United 
Kingdom in respect of cases such as exp Halliday!!! and Liversidge v 
Anderson" is also well known. Although the extent of judicial deference 
demonstrated in the examples given above varies, it does seem to be a consistent 
pattern that supreme courts, in particular, disappoint the expectations of those who 
hope that they might uphold the rights of citizens in times of tension. At the very 
least, supreme court judges resolve ambiguities in favour of the government, as 
with the South African Appellate Division or the House of Lords in relation to 
Northern Ireland. Further along the scale they may foreclose the opportunity even 
of allowing the government to be challenged in court (even in the absence of 
express ouster clauses), as with the Argentinian Supreme Court or that in India 
during the 1975 emergency. At the most extreme point on the scale, they may run 
ahead of an oppressive government and actually expand the range of people caught 
in its net. Muller’s study of the performance of the judiciary in the Third Reich 
displays its willingness to widen the scope of criminal offences so that the law 
became an agent rather than a check on Nazi terror.!!? As Dugard observes, the 
performance of the German judges in this period demonstrated not just neglect of a 
role of the judge as guardian of the rights of the individual against the state but 
active collaboration with state repression. !2° 

Analysis of why supreme courts should exhibit such deference to the executive 
in times of tension takes us to the heart of questions about the judicial role. To 
some, who view the judiciary as essentially an authoritarian institution, the 
approach adopted by the courts discussed would not come as much of a surprise. 2! 
However, this may be too simple an explanation given that there are examples of 
judicial resistance, particularly in courts below supreme court level, which will be 
examined below. To others, who see the role of the judge as being an entirely 
neutral one of ‘applying the law,’ the question may appear meaningless. The fact, 
however, that different judges within the hierarchy can reach different results, as 
has been demonstrated in the Northern Irish cases, and that later judges may disown 
the views of their predecessors,!”* suggests that there is more to the enterprise of 
judging than this. The adoption of a philosophy of legal positivism in its crudest 
sense has, however, been seen by some South African commentators as an 
explanation for the decisions of their supreme court. A philosophy they see South 
African judges having adopted from England. In view of the legal ambiguities that 
arise in interpreting the relevant South African statutes and regulations, especially 





116 See Korematsu v United States (1944) 323 US 214 and, for criticism, Rostow, ‘The Japanese 
American Cases — A Disaster’ (1945) 54 Yale LJ 489. The Supreme Court’s jurisprudence on 
freedom of speech at the height of anti-communist hysteria in the early 1950s is also a less than 
trenchant defence of constitutional rights; see, for example, Dennis v United States (1951) 341 US 
494. 

117 [1917] AC 260. 

118 [1942] AC 206. 

119 Muller, Hitler’s Justice: The Courts of the Third Reich (Cambridge: Harvard University Press, 1991), 
esp ch 15. 

120 n 104 above, at p 483. 

121 See, for example, Griffith, The Politics of the Judiciary (London: Fontana, 1979). 

122 For example, the indication by the House of Lords in IRC v Rossminster [1980] AC 952 that the 
dissenting judgment of Lord Atkin in Liversidge v Anderson would now be followed. 
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as to whether they displace certain common law principles, endorsement of 
positivism has been criticised as at best blindness to the possibilities of judicial 
interpretation, at worst an exercise in self-serving apologetics.'”3 It is a criticism 
that has relevance beyond South Africa. 

A better explanation may be found less in considerations of judicial personnel or 
philosophy (though such factors are not irrelevant) than in analysis of the political 
position of supreme courts. In Weimar Germany, this issue was explored in the 
debate between Hans Kelsen and Carl Schmitt over the proper role of the judiciary 
in a state of emergency.!”4 To Kelsen the courts were the ultimate guardians of 
the constitution and had to ensure that government at all times conformed to the 
pre-existing constitution. To Schmitt, on the other hand, the truly exceptional 
situation was by its nature beyond the scope of pre-existing law. Exceptional times 
required imaginative solutions if the political order was to be maintained or a new 
one established. Judges, tied to norms established in the past, were ill-suited to 
such a role, a role which could only be filled by political leadership. Although 
many lawyers may be attracted to Kelsen’s approach, which is now reflected in 
clauses of international human rights treaties which provide for judicial review of 
both declarations of states of emergency and measures taken thereunder,!” 
supreme court judges appear to have concluded that Schmitt’s is the wiser course. 
In terms of political history, as well as political theory, they may have good reason 
to do so. On the rare occasions when a supreme court has taken a determined stand 
against exceptional measures, they have generally been forced to back down. We 
have already noted the fate of the Appellate Division in South Africa when it tried 
to check the government’s discriminatory attempt to alter the franchise. In Brazil 
during the military government of 1964—78, the country’s supreme court, the 
Supreme Federal Tribunal, on several occasions upheld constitutional rights 
against decrees of the military. Tiring of this, the junta purged the judiciary in 
1969, and its autonomy suffered a decline thereafter. As Chowdhury has 
documented, purges, transfer of judges to other parts of the country or removal of 
jurisdiction have all been used by executives faced by a recalcitrant bench.’”” 

Judges, especially supreme court judges, are thus political actors and without 
political support may find themselves unable to resist a determined executive. This 
fact may also explain why opposition to government action in times of tension that 
threatens human rights appears to have been more pronounced among the lower 
judiciary. In Chile in the 1970s and 1980s, the few investigating judges who were 
prepared to examine claims against the military found their investigations blocked 





123 For an extensive study of the invocation of positivism as a judicial philosophy which justified judges 
refusing to intervene in a policy, enforcement of the Fugitive Slave Laws in nineteenth-century 
America, which they found immoral, see Cover, Justice Accused: Antislavery and the Judicial Process 
(New Haven: Yale University Press, 1975). 

124 See Finn, Constitutions in Crisis: Political Violence and the Rule of Law (New York: Oxford 
University Press, 1991) pp 170— 178, for a discussion of the Kelsen-Schmitt debate. 

125 See, for example, Article 15 of the European Convention on Human Rights or Article 4 of the 
International Covenant on Civil and Political Rights. For a discussion of the jurisprudence on these 
articles, which argues that international tribunals have given states a broad margin of appreciation both 
as regards the necessity of a declaration of emergency and the measures taken to respond to it, see 
Hartman, ‘Derogation from Human Rights Treaties in Public Emergencies’ (1981) 22 Harvard Int LJ 


1. 

126 See Nadorff, ‘Habeas Corpus and the Protection of Civil and Political Rights in Brazil, 1964—78 
(1982) 14 Lawyer of the Americas 297. 

127 See Chowdhury, n 94 above, pp 131—139, for a discussion of a variety of ways in which the 
executive may undermine the judiciary. 
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by the Supreme Court. 3 In Argentina, one district judge was prepared to find the 
state of emergency to be unconstitutional, but quickly fled the country 
thereafter.!° In South Africa it has been the judges of provincial courts, such as 
that of Natal, who have arguably been the most favourable to human rights claims 
and who have seen their decisions overturned by the Appellate Division.'°° The 
decisions of the Northern Ireland Court of Appeal, which have been discussed 
above, may thus also fit into a pattern which exists elsewhere. !3! 

Lower courts can always be overruled and may thus be spared the experience of 
direct confrontation with the government. International courts, whose decisions 
are binding only at the international level in most legal systems, are also shielded 
to some extent (by both law and geography) from the national governments whose 
exceptional measures they condemn. This may help explain the more activist 
stance adopted by regional human rights tribunals to questions of the lawfulness of 
government action during states of emergency. Since the European Court of 
Human Rights and Inter American Court of Human Rights are tribunals 
specifically dedicated to the protection of human rights, one might expect a more 
vigilant approach than that taken by the more generalist national supreme courts. 
However, the human rights treaties on which they adjudicate allow plenty of scope 
through ‘clawback’ clauses to defer to state claims that rights are not being 
violated, without even reaching the situation where the state can derogate from its 
obligations under the Convention where there is a situation of war or public 
emergency.!** Despite this, the Inter American Court has taken a more vigorous 
approach to the issue of disappearances and the use of extensive emergency powers 
than most national courts in the region.? As for the Strasbourg Court, it has 
consistently upheld the government’s right to derogate in respect of Northern 
Ireland and has turned down a number of applications on matters such as the use of 
lethal force, prisons and political expression. "4 However, as has already been 
seen, it has proved willing to find Convention violations in respect of emergency 
powers even where the government has argued that these are essential to defeat 
terrorism, and it has seemed especially anxious to avoid government attempts to 
interpose a new level of ‘anti-terrorist’ law between Convention rights applying in 





128 See Americas Watch, Chile: Human Rights and the Plebiscite (1988) 55—56. 

129 See Garro, op cit n 115. 

130 See Dugard and Basson, op cit n 104. Even Ireland has its precedents for executive unwillingness to 
listen to a resistant judiciary in a time of tension, in the famous case of Egan v Macready [1921] IR 
265. For discussion, see Osborough, ‘Law in Ireland, 1916—26’ (1972) 23 NILQ 48. 

131 See the texts, op cit n 8, and Bonner, ‘Combatting Terrorism: Supergrass Trials in Northern Ireland’ 
(1988) 51 MLR 23. However, it would be unwise to suggest that the record of the Northern Ireland 
judiciary has gone without criticism, especially in relation to cases on confessions and lethal force. See 
Jennings, op cit n 13, and Walsh, op cit n 35. 

132 ‘Clawback Clauses,’ as so described by Higgins, ‘Derogations Under Human Rights Treaties’ (1978) 
48 BYBIL 281, such as Article 10(2) of the European Convention, allow a right to be restricted when 
necessary in a democratic society in the interests of national security, public morality, etc. 

133 The Inter American Court has found Honduras liable in a disappearance case: Velasquez Rodriguez, 
Judgment of 24 July 1988, 9 HRLJ 241; and has declared in an advisory opinion that habeas corpus 
may not be suspended during a state of emergency: Habeas Corpus in Emergency Situations, Advisory 
Opinion No OC-8/87 of 30 January 1987, 9 HRLJ 94. The Commission has recently declared that the 
amnesty laws of Argentina, Uruguay and El Salvador violate human rights, (1992) 13 HRLJ 336. This 
forthright defence of human rights even when, especially in the case of the amnesty laws, it may not be 
judged politically expedient stands in stark contrast to the record of many national courts in the region. 
See Quiroga, The Battle for Human Rights: Gross, Systematic Violations and the Inter-American 
System (Dordrecht: Martinus Nijhoff, 1988). 

134 See n 26 above for a summary of these cases. 
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full and their restriction as a result of a derogation.' The contrast between the 
approach of the Strasbourg judges and that of the House of Lords has been 
commented on before,!* and it has led some Northern Irish lawyers involved in 
human rights cases to see the House of Lords as at worst a starting point for 
Strasbourg and at best a place to be avoided. While hopes of what the Convention 
institutions will do may be exaggerated in some quarters, it does seem a more 
fruitful avenue for pursuing human rights challenges to exceptional measures in 
Northern Ireland. 


Conclusions 


Having noted the record of other supreme courts, many faced with significantly 
more extensive and undisputed violations of human rights than the House of Lords, 
can there be anything to criticise in the Northern Irish cases? Is not the lesson that 
Schmitt was correct, that supreme courts will not, perhaps cannot, do other than 
defer to the executive’s sense of necessity? It seems to the author that one can 
reason otherwise. Even if the liberal hope of the courts as constant guardians of 
citizens’ rights in times of tension does not seem to have been fulfilled, it is 
possible to argue that judges can and have intervened strategically to limit the 
worst excesses of exceptional government. This is a political task, a matter of 
judgment rather than doctrine, a task of sensing when interventions may protect 
rights and check government excesses without leading government to feel it is 
being left powerless by the judiciary. On an individual level, such intervention 
may prevent the most gross abuses of rights by the state, such as torture or murder. 
On a societal level, it may achieve what Otto Kirchheimer, another participant in 
the Weimar debates, called: 


what constitutes the most awesome as well as the most creative part of the judicial enterprise, the 
entertaining of a small but persistent grain of doubt in the purposes of his own society.” 


Especially in times of exception, when political opposition is more likely to be seen 
as akin to treason and therefore less likely to be listened to, judges may be able to 
play a vital role of requiring governments to justify their actions. They may thus 
provide an institutional mechanism for ensuring that exceptional action by the 
executive is based on reasons which are open to scrutiny. A requirement which 
Finn has argued is an essential principle for ensuring fidelity to the idea of 
constitutional government, even when the constitution may be suspended. 98 
With respect to Northern Ireland, the need for such a role is clear. Emergency 
legislation, one of the few occasions on which Parliament devotes time to 





135 Thus, for example, in Brogan v United Kingdom, Series A, No 145-B (1988) 11 EHRR 117, the Court 
rejected United Kingdom Government arguments that the requirement in Article 5(3) of the 
Convention, that someone arrested on reasonable suspicion of an offence be brought ‘promptly’ before 
a judicial officer, be given a broader reading where anti-terrorist provisions were involved. Periods of 
detention in excess of four days without judicial supervision were thus held to violate the promptness 
requirement. Once a derogation was entered, however, the same provision was upheld 22-4 by the 
Court in Brannigan and McBride v United Kingdom, Series A, No 258-B (1993) 14 HRLJ 184. 

136 See Boyle, ‘Human Rights and Political Resolution in Northern Ireland’ (1982) 9 Yale J of World 
Public Order 165. 

137 Kirchheimer, Political Justice (Princeton: Princeton University Press, 1961) at p 223. 

138 op cit n 124, pp 13—44, where Finn stresses that a commitment to providing reasons for its actions, 
and being open to legal or political challenge as regards these, distinguishes constitutional from 
arbitrary government — even when a government suspends part of the formal constitution during a 
state of emergency. 
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discussing Northern Ireland, has been rushed through by both Labour and 
Conservative governments with few dissenting voices.!°? Challenging all or part 
of this legislation is not high on the agenda of opposition parties. In recent years 
the government has instituted a regular review of the emergency powers, but this 
has not generally produced recommendations for change. Even when it has, the 
government has proved unwilling to accept those changes which might enhance 
human rights protection. !4° 

Moreover, unlike courts in countries whose constitutions provide for judicial 
review of legislative action, decisions of the House of Lords against the 
government do not necessarily give rise to a constitutional conflict. The 
government can always return to Parliament to obtain legislation which overrides 
the judicial view. Indeed, Northern Ireland provides an example of how easily this 
may be done. After the Court of Appeal ruled army arrests under the Special 
Powers Act unlawful in 1972, the Westminster Parliament passed an Act the next 
day retrospectively validating all such arrests.'41 Since government may always 
legislate to restore powers that most people see as essential, judges should feel less 
inhibited about taking a hard look at what may be panic measures or interpretations 
of existing law. 

Whether judicial failure to do so has had a major impact on Northern Ireland is 
hard to tell. Boyle, Hadden and Hillyard have observed that the first major riots of 
the current conflict began a month after the decision in McEldowney v Forde and 
have argued that, by suggesting that ultimately the courts would do little to assist 
efforts towards reform of the Stormont regime, it may have contributed to the 
desire for direct action, lawful or not.! However, the fact that few historians of 
the period have referred to this decision, or indeed to any other court decisions, 
suggests that this may be lawyers’ inflation of the social and political significance 
of legal decisions. !*3 On the other hand, few American historians of race relations 
would have paid much attention to the role of the Supreme Court, beyond 
restricting reform in the nineteenth century, when writing in the early 1950s. A 
decade later the situation was very different. Courts, like any other political 
institution, obtain power only if they exercise it and become a focus for those who 
seek to gain it. By consistently upholding government action in Northern Ireland, 
the House of Lords has ruled itself out of playing a role in the conflict. This, 
indeed, may be one reason as to why only a small number of cases have reached 
the House of Lords and why issues of confession evidence, treatment in police 
stations, the use of supergrasses and religious discrimination have never appeared 
in the highest court, although they have been a staple concern of politicians and 





139 Indeed, as with the Criminal Evidence Order there is not even the need to go through a full 
Parliamentary process. Only two and a half hours were required to do away with what was seen as a 
fundamental aspect of common law criminal procedure. For criticism, see Fourteenth Report of the 
Standing Advisory Committee on Human Rights (1989) HC 394, Ch 3. 

140 These reports, mainly carried out by Viscount Colville of Culross, have been favourable to retaining 
the current emergency powers. Neither of his two most controversial recommendations, the abolition 
of exclusion orders or the introduction of video recording for the interrogation of those detained on 
terrorist charges, have been accepted by the government. ; 

141 See R (Hume and Others) v Londonderry Justices [1972] NI 91. See Hadfield, ‘A Constitutional 
Vignette: From SR & O 1970/214 to SI 1989/509° (1990) 41 NILQ 71. 

142 op cit n 70. 

143 The case is not referred to in accounts such as Buckland, A History of Northern Ireland (Dublin: Gill 
and Macmillan, 1981), O’Dowd, Rolston and Tomlinson, Northern Ireland: Between Civil Rights and 
Civil War (London: CSE Books, 1980), Bew and Patterson, The British State and the Ulster Crisis 
(London: Verso, 1985), or even Purdie, Politics in the Streets: The Origins of the Civil Rights 
Movement in Northern Ireland (Belfast: Blackstaff Press, 1990). 
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human rights agencies. Indeed, House of Lords’ judges have had more impact in 
their non-judicial role of investigating events or policies." 

Such judicial reluctance to intervene may well please those who endorse a 
philosophy of judicial restraint. However, the record in the Northern Ireland cases 
can hardly be encouraging to those who advocate a Bill of Rights in the United 
Kingdom, especially if they see the courts as its ultimate guarantors. While to 
some extent the Northern Irish cases may be seen as having a colonial tinge, a 
sense that things are different there and that different rules apply,’*° nevertheless 
these cases do pose some of the most sérious human rights issues to come before 
British courts. Advocates of a Bill of Rights might argue that it is precisely the lack 
of such a charter against which to measure the validity of official action which 
leads to the type of decisions the House of Lords have given in Northern Irish 
cases. Yet even when, as in Brind and Hone, the House of Lords did invoke the 
European Convention, it had little difficulty in finding government action to be 
consistent with it. 

Most human rights treaties guarantee not rights in the abstract, but rights 
balanced against other considerations, such as public order or national security. 
What must be especially disturbing in the Northern Irish cases for advocates of a 
Bill of Rights is how large these considerations loomed in their Lordships’ 
decisions and how small were considerations of individual rights.“ What these 
decisions suggest for those, such as this author, who see the incorporation of a Bill 
of Rights as a desirable development is that conceptions of judicial role may be 
more important than the words of the text, and that the highest judiciary should be 
better viewed as potential assistants rather than essential guardians of those rights. 


a dee E EEE EISEN 


144 Inquiries into different aspects of the Northern Ireland conflict have been carried out by Lords 
Diplock, Scarman and Widgery. 

145 The influence of colonial conditions on the universality of rights is sharply captured by the views of 
Falwell LJ as to the suspension of habeas corpus in Nyasaland: ‘in countries inhabited by native tribes, 
who largely outnumber the whites, such acts, although bulwarks of liberty in the United Kingdom, 
might, if applied there, well prove the death warrant of the whites,’ R v Crewe, ex p Sekgome [1910] 
KB 576, 615. 

146 For a similar view, in particular that House of Lords’ decisions on police powers in England 
demonstrate a willingness to give greater weight to the perceived needs of the authorities, as opposed 
to the rights of the citizen, see Feldman, ‘Public Law Values in the House of Lords’ (1990) 46 LOR 
246. 
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The Measure of Land 
Alain Pottage* 
. Introduction 


The archaic symbolism of mediaeval conveyancing ritual, with its paraphernalia of 
swords and cut turf, may yet have had something in common with the modern 
bureaucratic routine of land transfer. The mediaeval context, in which the factum 
of a conveyance was symbolised by a sword or parchment, presupposed the 
existence of a resource of memory.' Although that resource is now constituted , 
and exploited in a quite different manner, memory nevertheless survives as a basic 
presupposition of conveyancing. Symbolic knives warranted titles only because 
they were fixed as reference points within a mediaeval art of recollection, which 
recorded cultural events by associating them metaphorically or metonymically 
with things and their images.” The fact of a conveyance lived on, marked in 
memory by its association with the symbolic object, which also served as the agent of 
recall. In broader terms, memory was a resource of trust. A title to land was a fragile 
commodity, which depended for its stability upon the vicissitudes of recollection: to 
buy a title was to make an investment of trust in these conditions of continuity. One 
way of representing the ascent of the bureaucratic form of land transfer is to see it as a 
reconstitution of this resource. Registration removes titles from networks of organic 
or practical memory, and deposits them in an administrative archive, accessible and 
decipherable by reference only to the index of the archive. 

The advent of trust in writing? was the essential stage in this reconstruction of 
the repository of memory. This initial move — from a pre-literate mentality in 
which the sacred object, seal or charter were symbols which attracted and 
prompted recollection, to an order in which the written charter acquired its own 
memory and began to speak for itself — has defined the general course of land 
transfer law. Subsequent refinements, notably the rules and principles of 
construction which constituted the code of contract and conveyance, may be seen 
as attempts to consolidate the authority of writing, to make the document the only 
voice of memory or the only authentic witness to a transaction. Before the culture 
of registration took root, there was a certain ambivalence about this valorisation of 
paper. In fact it was useful, if somewhat paradoxical, to maintain a tension 
between paper and land. The distance between the claims made by the paper and 
the evidence which might potentially be unearthed through an inspection of land or 
an investigation of pedigrees allowed paper and land to be interpreted as checks on 
each other. Registration sought entirely to remove property from its natural 





*London School of Economics. 
I am grateful to Stuart Anderson, Sarah Bendall, John Dewar, Joshua Getzler, Tim Murphy and Brad 
Sherman for their comments upon drafts of this article. 


1 The best sense of what this involved is given by Pollock and Maitland’s anecdote of William the 
Conqueror’s joking threat to slice a symbolic sword through the hand of a Norman abbott to whom 
land was being transferred, observing ‘That’s the way to give land .. .’ (A History of English Law 
(Cambridge: Cambridge University Press, 2nd ed, 1898), at p 87). As Clanchy notes, rituals of this 
sort were intended ‘to impress the event on the memory of all those present. If there were a dispute 
subsequently, resort was had to the recollection of witnesses’ (From Memory to Written Record 
(Oxford: Basil Blackwell, 2nd ed, 1993), at pp 254—255). 

2 See generally Carruthers, The Book of Memory (Cambridge: Cambridge University Press, 1990). 

3 See generally Clanchy, op cit n 1. 
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habitat, from the realm of practical presuppositions and expectations which 
underpin the attribution of formal property rights. This aspiration — which may 
not yet have been achieved — is most apparent in the remodelling of proof of 
devolution. Here, the model of registered ownership as a form of ‘fictitious’ 
ownership, backed by the insurance fund as a long stop, has served to close off 
many of the uncertainties which proof of devolution presented.° 

The remodelling of proof of identity may have been less remarked upon, but it 
was just as significant. Just as the status of ownership had in some sense to be 
constructed as a fiction, or abstracted from the world of practical expectations, so 
did the physical form of land. Registration achieved this by capitalising on the 
technology of cartography. Having reduced the dimensions of juridical ownership 
to paper, it effectively did the same with topography. More significantly, it 
rendered property and topography commensurable, reducing each to a form of 
notation which could be accommodated to or superimposed upon the other. The 
heterogenous images of property and topography were therefore harmonised so as 
to achieve a ‘maximum capitalisation of inscriptions.’ Titles could be traded 
almost entirely through the manipulation of paper.’ The importance of this is 
clearer if it is recalled that property and cartography are quite different ways of 
knowing land; neither is a mirror of nature.* There is an essential distinction 
between the understandings which arise from the possession or use of land, and 
which support the attribution or recognition of property rights, and those which are 





4 The traditional understanding of proof of devolution was clearly expressed in the idea that nemo dat 
quod non habet, which constructed ownership or ‘entitlement’ as something which descended from 
one legitimate transferee to the next. Proof was secured through an examination of the recitals which 
formed a part of each conveyance, which told a story of the successive grants or transfers through 
which the vendor had acquired his title, and which in theory were supposed to establish (as a matter of 
‘moral certainty’) a good root of title. The usual explanation of registration is that it sought to eliminate 


the hazards and inefficiencies of the traditional process of proving the source and continuity of a title’s ` 


devolution. This essay focuses on the other aspect of proof, namely proof of identity, which involved 
showing that the description in the contract was an accurate description of the land to which the title 
related and that this description itself accorded with the descriptions in the title deeds which were 
disclosed in the recitals. These earlier descriptions were contained in the ‘parcels’ which were also an 
essential part of each conveyance, and which described the land to which the title related. As the use of 
that land, and of the reference points which served to locate it, changed, so the parcels were updated 
with each successive conveyance. 

5 Though not entirely: registration has only recently acquired this aspiration. In attempting to locate the 
emergence of an ethos of registration in England and Wales, it may be that 1930, when the scheme of 
the land registration rules was altered so as to facilitate postal searches, is a more significant date than 
1897 (or even 1925). 

6 For a discussion of these aspects of the bureaucratisation of writing and ‘optically consistent’ traces, 
see Latour, ‘Visualisation and Cognition: Thinking With Hands and Eyes’ (1986) 6 Knowledge and 
Society 1. A practical analogy to this superimposition of concepts and forms of notation may be found 
in the idea of thematic mapping, in which statistical categories are associated with topographical 
dimensions and features. For the origins of this style of cartography, see Konvitz, Cartography in 
France, 1660— 1848 (Chicago: Chicago University Press, 1987), esp pp 148—159. 

7 Almost, but not quite: the assumption which dictated the terms of s 70 of the 1925 Land Registration 
Act and its predecessor in the 1897 Act was that the sequence and practical ‘logic’ of the regime of 
contract and conveyance should survive. This, rather than the scheme of rectification and indemnity, 
preserved the idea of a title as evidence. Registration only came into its own when, instead of 
incorporating the mechanisms of registration into the established regime of contract and conveyance, 
conveyancers began to adopt practices which were tailored to the schemes of the bureaucracy. 

8 A view of land is inevitably a view from somewhere. A pervasive theme in much contemporary 
commentary on cartography is the notion that topography is never innocent; that it serves a range of 
disguised interests. See especially Harley, ‘Deconstructing the Map’ (1989) 26 Cartographica 1. For 
some cautionary observations on this appropriation of a certain style of critique, see Belyea, “Images 
of Power: Derrida/Foucault/Harley’ (1992) 29 Cartographica 1. 
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presupposed by cartography.® What is required is a code of translation which 
allows property to be read into topography, or, more specifically, a certain degree 
of trust in the accuracy of maps. 

In the era which preceded registration of titles, property was essentially 
contractual. The validity of a title was determined according to the terms of the 
‘special’ contracts which were current in conveyancing. This practice of contract 
formation was a play on the ‘property code’ of the conveyancing treatise. Given 
that the formal ideal of a good root of title was often unattainable, contract 
formation became a practical art, which referred only obliquely to the theory of 
conveyancing. In practice, conveyancing was an exercise in evaluating the 
plausibility of a paper title against practical senses of property which had arisen 
from land use, and which lay in local memory or in the memory of an estate 
inventory. The most distinctive feature of registration was that it reduced questions 
of devolution and identity to paper. In so doing, it codified not only the practice of 
conveyancing, but also the practical senses of property which conveyancing 

` practice itself relied upon when it wove book law and living law into a plausible 
narrative of title. Given this double codification, documents of title could indeed 
be treated simply as commentaries upon preceding documents. Registration 
extricated land from the network of relations and understandings which formed the 
‘local knowledge’ of different communities, relocated it on an abstract geometric 
map, and deciphered it according to a highly conventionalised topographic code. 
This process marked a transformation of the idea of land in law: property ceased to 
be a contractual construct and became a bureaucratic artefact. 

This article isolates some of the more significant ‘topographical’ episodes in a 
movement towards the reduction of land to paper. It does not attempt to sketch a 
historical account of the overlaps and interconnections between the progress of 
cartography and the development of the modern scheme of registration of titles. 
The aim is simply to identify some aspects of a basic tension between property and 
topography; to see how distinctive ways of cultivating this tension emerged within 
particular contexts, and thus to identify some of the actual (and hence some of the 
possible) permutations of land, property and topography which evolved in the 
course of development of land transfer law. The contexts are necessarily 
circumscribed: there is an entire social and economic history behind the limited 
horizons which are isolated here. Nevertheless, recollecting some of the forms 
which the question of topography has taken in the history of land transfer law 
allows one to identify some important elements of the ethos of registration — a 
basic set of questions and assumptions which the scheme of registration at once 
supersedes and prolongs. These snapshots from the career of cartography in land 
transfer law might be taken as a metaphor for the character of the- modern 
transformation of land in law, just as much as they might be pointers towards some 
of the conditions which in fact facilitated that process of transformation. 





9 It is possible to overstate the difficulties: ‘Property boundaries in the nature of things cannot . . . be 
shown on a map. For property boundaries exist only in the mind. Property is a legal concept; its 
boundaries are notional only. The imaginary line which in law separates one man’s land from 
another’s is a mathematical two dimensional line. It has notional length and depth, but no breadth. It 
cannot, therefore, be represented on a map’ (Stewart-Wallace, ‘Land Registration in England in 
Relation to Mapping and Surveying’ (1931) XVII Conveyancer 45 and (1932) XVHI Conveyancer 85, 
85. 
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I: The Place of Land in Local Memory 


The traditional process of contract and conveyance! was driven by the tension 
which relayed the formal ideal of proof of title to a practical world in which the 
uncertainties of ownership were in formal terms incalculable. In practice, local 
memory served as the medium through which doubts could be defrayed so as to 
reconcile theory with practice. The fact was that paper titles usually required a 
purchaser to take something on trust, and the best measures of trustworthiness 
were usually to be found in the conditions of local reputation. Ultimately, proof 
meant proof as approbation.!! Titles could be traded as commodities only because 
purchasers persuaded themselves to trust in local knowledge. The continuity and 
coherence of this resource of memory was an undeclared presupposition of many 
conveyancing contracts. What was presupposed was a necessarily local sense of 
where rights began and ended, a local sense of place and property. This reservoir 
of memory was a repository of non-proprietary elements of property, the practical 
understandings which are codified in the attribution of formal property rights. To 
the extent that contractual bargains were constructed on the basis of a practical 
evaluation of the fit between formal paper rights and local reputation, purchasers 
of a title effectively contracted into this network of assumptions, relying on it as 
the ground of marketability and validity. 
This reliance on memory is most apparent in the use of narrative descriptions as 
a basis of identification. Even as late as the latter quarter of the nineteenth century 
it was not uncommon for the parcels set out in a contract to be identified according 
to a sort of topographical story involving the names and descriptions of fields, the 
names given to certain lanes, streams, or other landmarks, and even to such things 
as the rights and activities of tenants and other occupants, or to the state of 
cultivation of the land. Some idea of what this meant in practice is given by the 
observations of a senior officer of the Ordnance Survey (who happened also to be a 
minor landed proprietor): 
[T]he exact boundaries of my small property depends [sic] upon popular report at the present time. . . . 
That I can show an undoubted title, as regards deeds and other documents, for a very large number of 
years, there is no question, but to go and walk on the ground and say, ‘that hedge belongs to me, and this 
one does not,’ I cannot do it. I must depend on the evidence of tenants, and old labourers, and persons of 
great age, and to the practice that may have prevailed with different occupiers, as to the reparation of 
hedges &c.” 
It does to be cautious of this view of the uncertainties involved, if only because 
regimes of standardisation were beginning to change ideas of proof, risk and 
uncertainty. Nevertheless, there is a clear sense of the dependence of traditional 
schemes of description upon the continuity of local memory. In practice, the 


10 For convenience, the duration of this period may be taken to be coextensive with the life of the 
classical conveyancing treatise; through, perhaps, successive editions of Dart to the third edition of 
Williams’ treatise on vendor and purchaser, published in 1922. Cf Stuart Anderson, ‘Land Law Texts 
and the Explanation of 1925’ [1984] Current Legal Problems 63. 

11 Ina sense, ‘memory’ and ‘reputation’ were continually in the process of being re-invented. It might be 
asked whether the Statute of Frauds did indeed do away with whatever traces remained of the 
mediaeval idea of the ‘truth’ of a charter, which confused two modes of the past: ‘what really should 
have happened’ and ‘what actually did happen.’ See Clanchy’s discussion of monastic forgery in op cit 
n 1, esp at pp 148—149. 

12 From the evidence of Capt Yolland, reported in the First Report of the Registration and Conveyancing 
Commission, PP (1850) XXXII, at p591. This may overstate the difficulties of traditional 
conveyancing. Given the enthusiasm of the Tithe Commission and the Ordnance Survey (both of 
which were represented by Capt Yolland) for an expensive large-scale survey of the country, 
representatives of these bodies tended to overlook the tension between property and topography and so 
to overstate the advantages of a cadastral map. 
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various documents of title had to be supplemented — if not supplanted — by a 
peculiar sort of oral history. Extrinsic evidence — primarily that gathered by a 
land agent’s inspection and inquiry — was considered sufficient to relate written 
descriptions to conditions on the ground. In more formal terms, the idea was that 
proof of identity (and devolution) was spun from three strands of evidence: 
documentary, parol and ‘possessory’ evidence (evidence gathered through an 
inspection of the land). 

In this way, descriptions referred to a local sense of place and property.4 A 
narrative description opened into a local knowledge of land in which qualities of 
ownership were interwoven with a sense of the physical features of the land. 
Property boundaries were loosely identified by reference to local landmarks, or to 
features which were constituted or recognised as such only according to the images 
which local culture superimposed upon the landscape. Therefore, the question of 
identity could be addressed only by someone who was sufficiently familiar with 
this local sense of place. The most significant feature of this local knowledge was 
its self-referential character, which was apparent even in the simple idea of 
boundaries being allocated according to recollections of who had taken 
responsibility for the repair and renewal of walls and hedges.! The broader 
implications of this sort of interleaving of actions, places and rights in memory are 
pursued in John Barrell’s study of the local sense of place as it was articulated in 
the highly parochial references and resonances of John Clare’s early poetry.!© The 
‘local-ness of language’ in Clare’s poetry defied the formalising and universalising 
influence of formal landscape painting, instead invoking associations of colour, 
form and distribution which were proper to a singular local experience.” An 
essential theme in this was the idea of a journey abroad, beyond the sight or sound 
of the parish steeple, as being “a wandering out of knowledge’; indeed, ‘a 
wandering out of everything I knew.’'® Local knowledge was characteristically 
introspective. 

This closure or ‘circularity’! of knowledge meant that property boundaries 
could not readily be deciphered from a distance. The distanced perspective of a 
map would not immediately have served to identify boundaries which were 


13 See the evidence of the Incorporated Law Society to the Commission on the Operation of the Land 
Transfer Act, PP (1870) XVII, at p 51. 

14 ‘Place and property’ because this way of establishing the identity of land tended to merge the different 
questions addressed by an inspection of parcels and recitals. A history of ownership was in many cases 
part of the description of the land owned, in which case proof of devolution and identity looked to local 
recollections of land use. The recollection of past possession which was codified in the recitals was 
also appealed to as a way of indentifying the land referred to in the parcels. 

15 Given that hedges and walls were themselves the result of enclosure, it may be that, according to the 
senses of place which preceded and in some cases escaped or survived, the systematisation of 
enclosure, the features with which boundaries were associated, may have been even more vague and 
even more dependent upon local knowledge. 

16 Barrell, The Idea of Landscape and the Sense of Place, 1730—1840 (Cambridge: Cambridge 
University Press, 1972): cf Cosgrove, Social Formation and Symbolic Landscape (London: Croom 
Helm, 1984). 

17 The word ‘landscape’ is already, notes Barrell, ‘a painter’s word.’ The construction of the painter’s 
prospect demanded that ‘the land be thought of as itself composed into the formal patterns which 
previously a landscape painter would have been thought of as himself imposing on it’ (ibid at p 3). The 
local-ness of this language broke the rules. Its presentation of depth of field did not accord with 
conventions of diminishing perspective, or with the proper distribution of colour and form as it was 
prescribed by the politico-aesthetic order of the landscape painting. 

18 ibid at pp 120—121. 

19 Barrell, op cit n 16, associates ‘circularity’ with the rotation of crops, cattle and labour in the open 
field system, where the use of fields, commons, pastures and wastes followed the rhythm of the local 
agricultural cycle. 
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described in terms of a local sense of place. The landmarks which established the 
pattern of the local landscape were established simply through being used as such. 
Therefore, lines of property followed lines of topography that were drawn not 
according to external standards of proportion and orientation, but according to a 
logic of localised practice. The measure of land was local not only in the sense that 
the topographical ‘grid’ upon which its features were distributed was parochial, 
but also because the scales of measurement were themselves the products of a local 
sense of space and time.”° Spatio-temporal relations were plotted not according to 
‘clock time,’ but according to the temporality of a practical orientation to the 
world.?! So although maps were undoubtedly constructed to show land as it lay in 
local knowledge, they could not speak for themselves. The place of maps in this 
order of knowledge is illustrated by the uses to which they were put in disputes 
over title. Sarah Bendall’s study of one late sixteenth-century map” shows how, 
in the context of a dispute over boundaries, a plaintiff commissioned a map whose 
features were selected and composed in order to support his claim. The map was 
then a peculiar piece of evidence, a surface for the play of memory, the ‘accuracy’ 
of which was established only by tapping the memories of witnesses so as to 
establish whether the picture corresponded with areas as they were known and 
named in local memory.”? 

Doubtless, as estate maps began to emerge in the sixteenth century, this local 
memory was progressively, if imperfectly, codified. Until the early nineteenth 
century, the surveyors who made estate maps would often be accompanied on their 
survey of the terrain by local tenants and residents, upon whom they depended for 
a report of how the boundaries of properties lay according to local knowledge.” 
Given that property boundaries were much more a concern of private estate maps 
than of private county surveys, the accuracy and detail of such maps would have 
been problematic.2> Moreover, the translation of memory into geometry was 
difficult, and perhaps undesirable, because it challenged the reluctance of 
landowners to fix boundaries which were more conveniently left vague.”° Indeed, 





20 For example, the acre was once a ‘task-time unit.’ See Taylor, “The Surveyor’ (1947) Economic 
History Review 121, at p 126, n 3: ‘It is generally accepted that the acre, originally merely a field of 
unspecified size, came to.acquire a real significance as a field that could be ploughed in a day.’ The 
variable length of days, the differences between plough teams and the variable quality of the soil made 
this an essentially local measure. : 

21 See generally Pierre Bourdieu, The Logic of Practice (Cambridge: Polity Press, 1990). 

22 Bendall, ‘Interpreting Maps of the Rural Landscape: An Example from Late Sixteenth Century 
Buckinghamshire’ (forthcoming). I am grateful to the author for this reference. My interpretation of it 
disagrees with what is suggested by Peter Eden, ‘Three Elizabethan Estate Surveyors’ in Tyacke (ed), 
English Map-making, 1500— 1650 (London: British Library, 1983), esp at p 77, viz that the use of 
maps in litigation was coincident with the rise of literacy and of written record, and therefore 
associated with the displacement of local knowledge. However, maps may in these cases have been 
poised precariously between memory and written record, and subject to a complex interplay of each on 
the other. ' 

23 This attitude may have survived for a greater or lesser period of time, according to how one interprets 
the transition from oral to literate culture, and the effect of ‘rational’ trends in land use (and in 
particular the influence of enclosure). In any case, one should note that the use of maps should not be 
identified too closely with the rise of literacy. For example, lithography replaced the manual copying 
of manuscript maps only in the early nineteenth century, so that the circulation and use of maps was 
restricted to a fairly narrow class of users (see Harley, ‘Estate Maps’ (1964) 7 Amateur Historian 223, 
at p 228): see also n 57. 

24 Bendall, Maps, Land and Society (Cambridge: Cambridge University Press, 1992), at pp 135— 136. 

25 Though it should be noted that estate maps were sometimes the work of the very best surveyors, who 
were also ‘responsible for private county maps. 

26 Indeed, this was one factor in the failure of registration under the Land Transfer Act of 1862. See 
Anderson, Lawyers and the Making of the English Land Law, 1832 — 1940 (Oxford: Clarendon Press, 
1992) ch 3. 
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something of this survives even now in the traditional distinction between identity 
questions and boundary questions.” The distinction between indicating and 
demarcating is a tacit recognition not only of the difficulty of relating different 
representations of land, but also of a prior tension between property and 
possession. To identify land is to go some way towards codifying expectations on 
the ground as formal property rights. To go further, and fix boundaries, is to carry 
the exercise in codification further, into the realm of the practical presuppositions 
which effectively permit the deployment of property categories.”® 

This scheme for situating or delineating land by reference to a resource of local 
memory survived until the late nineteenth century. That it survived so long is 
attributable in part to the fact that patterns of land use continued to support a 
scheme of land transfer law which was adapted to resources of local knowledge. 


I: Dealing in Uncertainty: Contractual Property 


In practice, the participants in the scheme of traditional conveyancing managed 
perfectly well without a map: 


The conveyancer sitting in his chambers is unable to identify things of which the 
description varies from time to time. But the attorney or land agent, seeing with his own eyes 
and communicating directly with the person in possession, is in the vast majority of cases 
satisfied that his employer is getting the thing he contracted to have and the history of which 
is narrated in the abstract of title. If there is any border land over which the precise boundary 
line is obscure, it is usually something of very trifling value, and the purchaser is content to 
take the property as his vendor had it, and to let all questions of boundary lie dormant.” 


Although there were problems where an estate was fragmented into, or 
assembled from, a discontinuous collection of parcels, or where the description 
had to satisfy the more stringent conditions of a judicial sale,*° dealings were 
commonly and effectively grounded in a local measure of practical certainty. 
However, this pragmatic approach was inconsistent with the conveyancers’ model 
of proof of identity.*! The conveyancing treatises approached proof of identify as 
a question to be answered in terms of that peculiar quality of certainty which is 


27 Modern conveyancing still takes it that a ‘plan is as it were a guaranteed signpost pointing to the 
ground,’ which ‘does not guarantee its boundaries to the last inch against adjoining owners’ (Stewart- 
Wallace, op cit n9, at p 86). Today, of course, all but a few titles are governed by the general 
boundaries rule (Land Registration Rules 1925, Rule 278). f 

28 In the case of English land law, the existence of these non-proprietary elements of property allows 
legal doctrine to unfold a model of ownership of land which presents itself as being neither a category 
of ‘ownership’ in general nor a right in land. See Harris, ‘Ownership of Land in English Law’ in Birks 
and MacCormick (eds), The Legal Mind (Oxford: Clarendon Press, 1986). 

29 Report of the Select Committee on Land Titles and Transfer, PP (1879) XI, para 45. 

30 See the evidence of Joshua Williams in Minutes of Evidence, Select Committee on Land Titles and 
Transfer, PP (1878) XV, at p 73. 

31 In marking this distance between theory and practice, it is important to remember who the effective 
agents of land transfer were. Christian’s A Short History of Solicitors (London: Reeves & Turner, 
1896) noted that: ‘Of the deeds now prepared only a very small proportion are submitted to counsel; in 
the large majority of cases the solicitor acts on his own responsibility in approving a title and preparing 
the necessary assurances’ (at p 155). It seems that attorneys and surveyors were often the prime 
movers of conveyancing, and thus the real interpreters of property and topography. Mingay notes that, 
by the later eighteenth century, ‘[e]ven when lawyers were in command [as land stewards], 
professional surveyors and agents were frequently called in to undertake the valuation, sale and 
purchase of land’ (‘The Eighteenth-Century Land Steward’ in Jones and Mingay (eds), Land, Labour 
and Population in the Industrial Revolution (London: Edward Arnold, 1967), at p 8). 
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taken to be the hallmark of the ‘accurate’ map. The idea of proof as something 
communicated by paper ideally required something like a map — a stable point of 
reference — or background for description. This trend is apparent in the 
complaints made by nineteenth-century reformers about the inadequacies of verbal 
description. These concerns identified a theoretical problem, a problem of book 
law. It arose because conveyancing knowledge posed the question of identity as a 
formal relation between paper and land. Specifically, the question was whether the 
description in the contract accurately described the area of land to be sold.?? This 
assumed proof according to the cartographic ideal of a sort of ‘placeless’ 
description, a tracing transferable between localities; in other words, just the sort 
of paper proof to which maps might have seemed essential. 

In practice, this theoretical difficulty was avoided through the use of special 
contracts. Private bargains took it for granted that verbal descriptions might not 
meet the standards of certainty constructed by the conveyancing treatises, and that 
they might for that reason be inadequate as strict proofs of identity. For example, it 
was common for a contract to stipulate that the only evidence of identity to which a 
purchaser should be entitled was that which could be gleaned from a comparison of 
the descriptions in the title deeds and in the contract. No proof could be required 
other than whatever appeared on the face of the abstracted documents.*? 
Similarly, it was usual for the agreement itself to refer simply to the ‘lands of the 
vendor,’ or to use some similarly vague formula. Such minimal descriptions were 
held to satisfy the terms of the Statute of Frauds, so long as the circumstances 
indicated that it was plain to the parties what was meant.” Doubtless, many of 
these cases arose only through the neglect of the parties, but the point is illustrative 
of the role of agreement in delimiting the land bargained for. Indeed, the simple 
fact of neglect is telling, testifying as it does to the priority accorded to practical 
confidence. 

These questions of identification had implications for the business of 
quantification. Specifications of quantity were as provisional as the boundaries 
which they supposed. It is significant that the participants nevertheless took it that 
one could deal in quantities in such circumstances, and that they were therefore 
prepared to assume that boundaries were unproblematic. It was common to 
provide that a purchaser should take the quantity specified in the particulars of 
sale, whether that was in fact more or less than the ‘true’ quantity. The judges and 
conveyancers were prepared to assume in such cases that there could be such a 
thing as the ‘true’ quantity, and so the judges saw no difficulty in limiting the use 
of such stipulations to cases in which they anticipated only minor discrepancies in 
‘the difference between quantity estimated and quantity actually measured.’ 

In this sense, the question of identity was approached in precisely the same way 
as proof of devolution. Questions of devolution were if anything more 
problematic, largely because the formal conveyancing standard of the good root of 


32 Added to which there was the question whether the description in the contract matched the descriptions 
in preceding documents of title. 

33 Some limitations on the use of such clauses are canvassed in Flower v Hartopp (1843) 6 Beav 476. 

34 With reference to an agreement which referred only to ‘twenty-four acres of land’ in a certain locality, 
Lindley suggested in Plant v Bourne [1897] 2 Ch 281, at p 287, that ‘there was no ambiguity about it. 
There was a field of about [twenty-four acres] which was perfectly well known to both of them. They 
had been walking round this land some time before this agreement was drawn up, and it was that 
property about which they were negotiating.’ 

35 Portman v Mill (1826)2 Russ 569. 
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title was a practical impossibility. Too many titles depended upon proof of too 
many negatives. Consequently, special contracts, which limited the vendor’s 
obligations to show..good title, were standard in nineteenth-century con- 
veyancing.*° James Stewart, a prominent early advocate of registration of title, 
made the following complaint to the Commission of 1850: 


That is one of the great objections I have to the present system, the conditions of sale. The 
law is evaded by them. The holes in the title are stopped; but they are stopped by a person 
whose interest it is to stop them, and you do not know whether they are effectually stopped, 
so far as others are concerned. When we buy under conditions of sale, we cannot tell what 
title we buy.” 


Nevertheless, Stewart went on to concede that special contracts were ‘the only 
mode in which you can sell.’ Indeed, the point was frequently made that a title was 
more often a construct of private accord than the product of a logic of property.38 
Through the practice of contract formation, proof was approached as a matter for 
negotiation rather than as a product of deductive logic. In the face of uncertainty, 
the participants chose to capitalise on practical, local experience as the best guide 
in the fabrication of a proof of title. 

Purchasers commonly accepted titles of a less than impeccable pedigree. That 
the provenance of a title was uncertain seemed to matter little if the purchaser was 
nevertheless satisfied — according to an experience of a local market in titles — 
that it was trustworthy. The formal scheme of proof was customarily modified by 
stipulations? limiting the vendor’s obligations to prove his title, the most common 
being restrictions on the time for which a title should be shown, or conditions 
allowing the vendor to rescind the contract if a purchaser insisted on requisitions 
with which the vendor was unable or unwilling to comply.*° The good practice set 
out in the treatises was displaced by a process of contract formation whose 
strategies varied according to the locality and the nature of the interest contracted 
for, or according to how risk-averse the parties were. The purchaser had to 
balance risks in the transaction against risks in the title. The attitude was a 
pragmatic one, and the behaviour of purchasers may often have been less risk- 
averse than the treatises would suggest.*! The parties’ private bargains construed 
the risks for themselves, and so carved out a world of trust within a larger 


36 For a general discussion, see ‘On the Law Relating to Conditions of Sale’ (1845) 2 Law Review 81. 
Where stipulations were clear and unambiguous, the judges’ view was that the purchaser could not 
‘object to any infirmity in the title, or in the evidence to verify it’ (Southby v Hutt (1837) 2 My & Cr 
207, 212). 

37 First Report of the Registration and Conveyancing Commission, op cit n 12, at pp 459—460. 

38 The currency of this assumption is plain from answers given to the question whether — or in what 
circumstances — trustees who sold under stipulations might render themselves liable to the 
beneficiaries for any depreciation in the value of the title. On this point, a leading article in the Law 
Times suggested that: ‘owing to refinements in modern conveyancing, and the infinite multiplication of 
questions upon titles, Special Conditions have, to a certain extent, become absolutely necessary in 
putting up almost every title for sale’ (Law Times (1843) 1, 189, at p 190). 

39 Toa degree, this could be achieved quite informally: ‘When the contract is silent as to the title which is 
to be shown by the vendor, and the purchaser’s right to a good title is merely implied by law, that legal 
implication may be rebutted by shewing that the purchaser had notice before the contract that the 
vendor could not give a good title’ (Fry, in Re Gloag and Miller's Contract (1883) 23 Ch D 320, 327). 

40 See, for example, Hoy v Smithies (1856) 22 Beav 510; compare Hardman v Child (1885) 28 Ch D 
712. 

41 Though the point was not entirely overlooked: ‘[The purchaser’s] natural endeavour is to obtain 
satisfactory proof at the least cost to himself. Hence it frequently happens in practice that a purchaser 
accepts irregular evidence — evidence which he could not be required to accept — to save himself the 
expense of a regular mode of proof’ (Williams on Title (London: Sweet & Maxwell, 3rd ed, 1922), at 
pp 129—130). 
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spectrum of uncertainty. The logic of property was subordinated to a logic of 
contract. 


III: Maps and Inventories 


According to Barrell, the progress of enclosure and the refinement of landscape 
painting were aspects of the unfolding of a sort of ‘rational’ or ‘linear’ space, or 
the extension of a set of ‘generalising’ attitudes to land. The idea is that these 
currents merged in ‘a long process of delocalisation inseparable from the 
progressive capitalisation of agriculture, which operated indifferently by opening 
up a village to the world outside, or by opening up the world outside to the 
villagers.’ Certainly, it seems plausible that as country newspapers broadened 
their circulation and coverage, as more and more landowners subscribed to private 
county maps, and as turnpike trusts began to improve communications, so there 
arose a sense that individual localities were simply parts of a ‘whole’ whose 
proportions could be mapped according to a universal scale of measurement.“ 
However, this more generalised sense of place only gradually and indirectly 
worked itself into the process of land transfer: although it began to emerge in the 
early eighteenth century, its effects were absorbed within the traditional process of 
contract and conveyance. 

For so long as conveyancing was adjusted to the characteristics of transactions 
which were in effect transfers of rental income, the extension of ‘linear’ space did 
not pose serious problems for the traditional scheme of contract and conveyance. 
Doubtless, a map allowed a prospective purchaser to run his eye over the estate, 
and more readily to identify economically significant features. Nevertheless, 
property — or rather titles — remained contractual. Purchasers still had no means 
of proving devolution or identity other than the resources of local memory, and 
hence no standard of proof other than practical certainty. Purchasers continued, 
therefore, to measure the claims made on paper against the evidence gleaned by 
inspection and inquiry. To the extent that maps were incorporated into this process 
of proof, they were validated within the consensual horizon of the contracting 
parties. Nevertheless, it may be that the use of maps for estate management did 
have some implications for conveyancing. One might ask whether the role of maps 
in organising the exploitation of land and labour did not in fact begin to impose a 
‘linear’ or ‘rational’ perspective upon the landscape. Specifically, although proof 
of devolution and identity remained dependent upon local memory, it may be that 
this memory was in some sense mediated, interpreted, and perhaps even 
reconstructed, in terms of such a perspective. 


42 Barrell, op cit n 16, at p 188. i 

43 However, privately-commissioned county maps were often made for landowners with local concerns 
in mind. ‘For the great majority of subscribers — landowners, professional men, antiquaries and the 
like — the scientific qualities of a map would count for far less than the way it portrayed a local 
landscape as they knew it, particularly, as in the case of landed gentry, those features which might be 
of direct concern to their affairs’ (Laxton, ‘The Geodetic and Topographical Evaluation of English 
County Maps, 1740— 1840’ (1976) 13 Cartographic J 37). 

44 It is, however, important not to overstate the point. The effects of enclosure and the culture of the 
landscape aesthetic were only trends with unevenly distributed effects. Turner, ‘The Landscape of 
Enclosure’ in Reed (ed), Discovering Past Landscapes (London: Croom Helm, 1984), suggests that 
there were important variations in the ‘distribution and density’ of Parliamentary enclosure between 
and within counties. Variations in techniques were such as to question the idea of a planned landscape. 
Indeed, enclosure awards ‘sometimes committed to paper what custom had already created’ (p 147). 
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Plainly, there were variations in the way that large estates were managed in the 
eighteenth and nineteenth centuries, but in those estates which were organised as 
‘units of management,’* the idea of the estate as an economic unit became more 
pronounced, emphasising a ‘calculative’ sense of the identity of land. As an 
alteration in the way in which land was apprehended,“ it was associated with a 
more general perception of land as a medium of production, and most notably with 
the perspective given by the ‘lordship of the eye’ as it was defined in landscape 
painting.“ These changes had implications for the way in which both owners and 
purchasers approached the question of identity. What was essential in a view of 
land was not the geometry or topography which it revealed, but rather the 
economic potential which it disclosed. Maps shaped this concern in different ways 
and to different degrees. In some cases, purchasers were obviously quite 
indifferent to the advantages of a map.*® In other cases, maps were almost 
indispensable.*? J.R. Wordie describes how in 1813 James Loch ‘discovered’ a 
large part of the Leveson-Gower estate ‘from the plans alone.’*° This is 
suggestive of the way that estate maps helped to reshape perceptions of land. The 
estate could be ‘discovered’ through a map, not only in the obvious sense, but 
more significantly in the sense that the map re-acquainted owners and agents with 
the estate, accommodating and revising what was seen according to the schemes of 
proportion, space and value which had gone to make the map. 

To be more specific, land was rediscovered through the estate map as a form of 
thematic map, in which topography and notation were drawn and interpreted as 
indicators of the economic potential of the estate.*! This way of seeing topography 
in economic terms may to some extent be explicable in terms of the origins of the 
estate map. The model of the estate map as it emerged in the sixteenth century was 
a derivative form of the mediaeval estate survey, which was a modest variation on 
the theme of Domesday Book, or a form of the kalendarium which organised estate 
management according to primitive schemes of accounting.” Harley notes that 
the influence of mediaeval surveying, which was ‘concerned primarily with 
written rather than topographic description,’ continued in estate plans of the 
seventeenth century onwards, which were often accompanied by books of 
reference, ‘[giving] further facts about the parcels of land identified on the map — 
such as the tenant’s name, the acreage, the land use; and with some buildings, the 


45 Thompson, English Landed Society in the Nineteenth Century (London: RKP, 1963), at pp 153—154, 
notes that the idea of the estate as ‘a unit of consumption’ persisted even into the nineteenth century. 
Nevertheless, since the eighteenth century, and the rise of the land agent, there had been a strong trend 
towards the rationalisation of estate management. 

46 Wordie, Estate Management in Eighteenth-Century England (London: Royal Historical Society, 
1982), at pp 32—33, notes that the Gower estate was first mapped between 1713—1723, with 
sufficient accuracy to enable the same plans to be used until 1790 as a basis of the reapportionment of 
land to tenants (see, however, n 58, where it is suggested that ‘accuracy’ may have been more 
practical than geometric). 

47 See Cosgrove, op cit n 16, esp chs 7 and 8. 

48 Consider, for example, the implications of the facts in Duke of Norfolk v Worthy (1808) 1 Camp 337, 
where the Duke’s agent contracted to buy land described as being ‘about one mile’ from Horsham, but, 
on finding it to be three or four miles from Horsham, sought to rescind the contract. The question was 
whether the Duke could recover the deposit paid by his (undeclared) agent. 

49 Partly, the difference here is between land and managing it, or between practices of contract formation 
and those of land use. 

50 Correspondence of James Loch, cited in Wordie, op cit n 46, at p 71. 

51 It is worth noting that estate maps were indeed maps more than they were plans; features were 
represented pictorially rather than to topographic scale. 

52 For one view of the role of inventories in the ‘bureaucracy’ of the late feudal estate, see Clanchy, op cit 
n 1, at pp 46—47. 
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number of rooms or the type of outbuildings.’°? So the principal use** of such a 
map would have been to assist in the collection and review of rents, and thus as 
tools for stewards in their accounting and as measures by which to hold the 
stewards themselves accountable.°° 

The significance of this for conveyancing was that this perception of land also 
informed the routine of inspection of the land. It was almost universally assumed 
that the ownership of land was transferred as something distinct from the 
occupation of it.>° The claims of a paper title were tested against conditions on the 
ground primarily with a view to establishing the trustworthiness of the title as a 
warranty and inventory of rental income. Effectively, a purchaser acquired an 
estate as a sort of ‘going concern’ and his interest would have been less in the 
topography of the land as such as with what it revealed about the economic features 
of the estate. So, for example, a purchaser inspecting an estate would usually 
have interpreted what he saw in terms of the categories or inventories which had 
informed the model of the early estate map. The physical features of the land were 
deciphered as though they were symbols representing the economic qualities of the 
estate.°* Hence there was an inversion of our intuitive view of the process of proof 
of identity. It was not so much that a paper title evidenced the identity of land; 
rather, an inspection of the land served to confirm what the paper said about the 
qualities of the estate as a socio-economic unit.® The property in question was 
somehow suspended between land and paper, expressed and realised on both. 

Plainly, maps had a role to play in the construction of this perception. ‘Linear’ 
senses of space did have some influence upon schemes of land use; one might 
speculate that the ‘inventorial’ model of the estate map initiated the ‘codification’ 
of land use practices in terms of ‘rational’ topographic categories. It might be that 


53 Harley, op cit n 23, at pp 228—229. 

54 There were other themes in play. The idea that a map offered a view uno intuito of land and its 
productive or aesthetic features is a favoured theme in the writing of Harley, not least because it 
revives the Elizabethan model of the estate map as a ‘seigneural emblem’ or a ‘badge of local 
authority’: See Harley, ‘Meaning and Ambiguity in Tudor Cartography’ in Tyacke (ed), English Map- 
making, 1500— 1650, op cit n 22, at p 37. Perhaps the model of eighteenth-century landscape painting 
as a training in taste attests to the continued intrication of politics and aesthetics in the formation of a 
‘lordship of the eye.’ 

55 Mingay notes that it is difficult now to distinguish ‘customary and legitimate perquisites’ from 
dishonest appropriations, but records contemporary concerns, according to which ‘the “‘arts of 
stewards” was a synonym for dishonesty and corruption’ (‘The Eighteenth Century Land Steward’ in 
Jones and Mingay (eds), Land, Labour and Population in the Industrial Revolution (London: Arnold, 
1967), at p 11). See also Christopher Noke, ‘Accounting for Bailiffship in Thirteenth-Century 
England’ (1980— 81) 11 Accounting and Business Research 137; Napier, ‘The Aristocratic Concept of 
Capital and Nineteenth-Century Company Accounting’ (unpublished paper). 

56 This is obvious even from the scheme of St Leonards’ Handy Book of Property, first published in 
1809, which, in offering advice to the man of property, dealt almost exclusively in the sale and 
settlement of rental income. 

57 Given that tenants and occupiers may not have been familiar with maps (see n 23), they could only 
have spoken to a local sense of property and not directly to the formal topography of the map. 
(Wordie, op cit n 46, at p 163, notes a rare occasion on which the tenants of part of the Gower estate 
were issued with leases which included a map showing the area of the farms involved.) 

58 So, for example, occupied cottages stood for the rents which they might be expected to return and, 
provided that the paper title did not contradict that assumption, a purchaser was not expected to make 
further inquiries (see Brandling v Plummer (1854) 2 Drew 427). 

59 In asking what sustained the code, or what allowed visible features to stand for rents, it is useful to 
recall that a title conveyed not so much the land itself as the benefit of an intangible asset: a sort of 
market position, or a relation of power and dependence, through which the land, and the labour of 
tenant farmers and wage labourers, was exploited. The characteristics of this arrangement are neatly 
expressed in Avner Offer’s depiction of the landed estate as an asset which paid a ‘positional premium’ 
(see Offer, ‘Farm Tenure and Land Values in England, c 1750—1850’ (1991) Economic History 
Review 1). 
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these categories — to the extent that they served to define the topography of 
farming, and to mould the roles of tenants and labourers — effectively pervaded 
and reshaped the ‘memory’ upon which conveyancing relied. Thus, although the 
process of carving property holdings out of a paper landscape is best exemplified 
in the evolution of house-building schemes, the model of the estate map may have 
contained (in a more attenuated form) elements of the same process. 

Nevertheless, there were a number of reasons for the survival of the traditional 
regime of proof. The larger the estate that was being transferred, the less important 
were the uncertainties about boundaries. In any case, it would have been difficult 
for conveyancers or judges to insist on conveyance by reference to a map or plan 
given the expense involved in surveying or re-surveying a large estate. Indeed, 
precisely because the sense of space in the estate as a unit of management was 
unfolded from an inventory,™ it was still in some sense ‘circular.’ An estate map 
depicted a single estate, and although such maps did serve to guard against 
encroachments from neighbouring estates, they were not drawn in ‘relational’ 
terms. The orientation and perspective of the map were governed by the view from 
the manor house, and adjusted to the task of allocating land between tenants, or to 
the review of the distribution of crops and pastures. Thus, in general terms the 
sense of space in the estate was not yet geometric or cartographic in that land was 
not bought or understood as a ‘slice’ of a much larger topographic grid. Moreover, 
the shape and extent of the estate were the legacy of traditional patterns of land use, 
and this local, customary sense of property was only gradually and imprecisely 
codified by being drawn on a ‘proper’ topographic base. Doubtless, practices of 
land use began to form up around maps, taking topography as a guide to the 
exploitation of the estate, but this only registered obliquely in the practice of 
contract formation. Inventories still had to be authenticated, and local memory was 
ultimately the only practicable resource for authentication. 

Land transfer remained an essentially practical enterprise, in which the 
participants assessed the validity or marketability of a title by opposing the claims 
of paper to conditions on the ground. Within such a regime, maps could not be 
taken at face value. In part, this was due to a failing in the maps themselves which, 
if they were county or Ordnance Survey maps and therefore capable of situating an 
estate in ‘geometric’ space, were insufficiently detailed to capture property 
boundaries®'; or, if they were private estate maps, were not presented as a slice 
of a larger topographic surface. In either case, purchasers could not take 
topography as a guaranteed measure of property. Hedges and other features might 
be located on a map, but they could only be allocated by reference to ‘property’ as 


60 The priority of inventories meant that large expanses of land could be neglected or inaccurately 
recorded if they were of poor value. The dispute in Earl of Durham v Legard (1865) 34 Beav 610, 
concerned a vendor who had miscalculated, and therefore misrepresented, the area of his estate, 
having projected a likely area on the basis of rental income. His purchaser discovered that the estate 
was not twenty-two thousand acres in area, but only eleven thousand. The facts and discussion suggest 
not only the priority accorded to rental income, but also that even in the late nineteenth century 
landowners could be quite ignorant of the ‘accurate’ dimensions of their estates. 

61 One difficulty with estate maps, and Tithe maps which were not deemed first class, was that the detail 
of the survey was often quite thin. Triangulation of the terrain to be surveyed was typically based upon 
elevated landmarks such as church spires or watermills (Laxton, op cit n 43, at p 40), so that the 
relations and proportions between these points were quite reliably represented. However, it was less 
certain that the positioning and measuring of features between those points, specifically the hedges, 
trees and field boundaries upon which the delineation of rural property boundaries usually depended, 
would be accurately marked. 

62 Estate maps, many of which were made to a scale of 26.7 inches to a mile, were usually large enough 
to capture small features and quantities. 
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it was understood on the ground. So long as the understandings of the occupiers 
and tenants themselves, and often those of estate owners and managers, were not 
fixed by a sense of geometric topography, the model of narrative topography 
persisted. Moreover, what mattered most in this bargaining process were the 
economic qualities of the estate, and not its geometric extent. For all these reasons, 
the technology of cartography was not rapidly or wholeheartedly embraced by the 
agencies of land transfer, so that the traditional scheme of narrative description 
survived the extension of ‘linear’ space for longer than it might otherwise have 
done. 


IV: Unfolding a Paper Landscape 


In the course of the nineteenth century, maps, and in particular the model of what 
was described as a ‘cadastral’ map,™ did come to be seen as somehow ‘obvious’ 
or indispensable.© To the extent that it was seen to offer a ‘placeless’ view of 
places, a map was taken to offer precisely those qualities of continuity and 
transmissibility which were conventionally expected of property. A cartographic 
description was seen as the perfect measure of the identity of land.© To some, it 
seemed that that the certainty of property could be assured only by delineating 
‘land’ on a proper surface of inscription: 


Altogether indispensable seems to me to be this muniment; without this for an object or standard of 
reference, without such an anchor as this to be fastened to, surely to a vast proportion of the landed 
property in the kingdom will the title remain floating in the ocean of uncertainty.” 


This might have seemed less hyperbolic amid the cartographic activity of the mid- 
nineteenth century, when the Ordnance Survey had completed its one-inch survey 
of Britain and begun work on the six-inch map. Indeed, despite the failure in 
practice of the scheme of registration of titles which had been instituted by the 


63 Even in the later nineteenth century, when estate maps were drawn on the topographic base of 
Ordnance Survey plans, there were still some significant disincentives to the use of a plan as a formal 
description in a contract. The problem was that there was perhaps more to be lost than gained: cf 
Dart’s Vendor and Purchaser (4th ed, 1871), at p 110: ‘When a plan of the estate is attached to, or 
accompanies, the particulars, and is incorrect, it will be a material consideration with the Court of 
Equity whether the purchaser was thereby misled: but if accurate, it is merely tantamount to a view of 
the property.’ 

64 The prototypical form of the cadastral map arose from the refinement by the Romans, during the late 
republican and early imperial era, of large-scale plans to administer the allocation of land in the 
colonies or to facilitate the collection of taxes. These maps were cadastral in the sense that they 
authoritatively delineated property boundaries, offering conclusive evidence of the extent of the 
parcels held by grantees or owners. They were often accompanied by codices and tabulae which 
recorded the details of a particular grant of land. Many of these records were deposited in archives and 
served as the basis of a developed and centralised bureaucracy. For a full description, see Nicolet, 
L’Inventaire du Monde (Paris: Fayard, 1988) ch 7. This linkage of property and topography in a fiscal 
or juridical bureaucratic scheme is what defines the nature of a cadastral mapping project. For a 
historical overview of cadastral mapping, see Kain and Baigent, The Cadastral Map in the Service of 
the State (Chicago: University of Chicago Press, 1992). 

65 There were reliable county maps in existence from the eighteenth century onwards. The most notable 
contribution was that of Christopher Greenwood who between 1817 and 1839 produced 59 maps 
covering 37 counties of England and Wales. See Harley, ‘The Re-mapping of England, 1750— 1800’ 
(1965) 19 Imago Mundi 56. 

66 As it was put by one witness before the Commissioners of 1850: ‘I know of no form of words which 
can conduct for after time the same amount of certainty, to future generations, as terre-charts will do; I 
mean continuous certainty’ (Minutes of Evidence, First Report of the Registration and Conveyancing 
Commission, op cit n 12, at p 447). 

67 The comment of a nineteenth-century Commissioner of Real Property, reported in Copy of Papers 
Respecting the Survey of the Land (Tithe Act), PP (1837) XLI, at p 7. 
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1862 Land Transfer Act,® the Land Transfer Committee of 1878 firmly endorsed 
the project of making a cadastral map, encouraged perhaps by the success of the 
more limited Tithe Survey in drawing field and parish boundaries. 

The aspirations of the Committee of 1878 did not only promise the consolidation 
of a ‘cartographic’ trend which had beén emerging within conveyancing; they also 
heralded a reconstruction of the very terms in which the question of the identity of 
land was posed. In other words, it was not so much that the process of contract and 
conveyance was to be facilitated by removing a particularly problematic variable; 
rather; the provision of a guaranteed identity was to facilitate an entirely new way 
of dealing in titles. Qualities of ownership would be indexed and annexed to a 
paper landscape. The idea that property should be mapped onto topography 
became established in the course of the eighteenth century. In response to Lewis 
Duval’s complicated scheme of indexing titles to a specified documentary root of 
title, the Commission of 1850 emphasised that a public general map was 
essential to any scheme of land registration: ‘the first requisite [of a system of 
registration of titles] is certainty of the subject matter, and such certainty must be 
secured by reference to some common standard.’”? The technology refined by the 
Ordnance Survey was beginning to make that ‘common standard’ a practical 
possibility. Advances in cartography accompanied and prompted the interest of 
conveyancers in maps, and then offered the possibility of a ‘grounding’ for land, 
upon which ownership and identity might be calibrated and assessed according to a 
public standard rather than a set of idiomatic contractual horizons. 

The role of the Ordnance Survey in perfecting the standardisation of 
cartographic techniques and conventions had already revealed local measures to be 
by definition inadequate. Maps became more accurate and detailed, so that by the 
mid-nineteenth century conveyancers in many areas could convey land easily and 
inexpensively by reference to an ‘accurate’ map.”! The obvious early examples of 
‘accurate’ public property maps are the maps surveyed under the Tithe 
Commutation Act of 1836, most of which were made between 1837 and 1845. 
Although the use of so-called ‘country surveyors’ to make these maps meant that 
methods and standards varied, and although only twenty per cent were adjudged 
‘first class’ according to the Tithe Commissioners’ criteria, most were 
nevertheless of sufficient quality to serve as a basis for detailed measurement of 
long-term landscape movements.” It seems probable that these factors stimulated 
an increased use of maps and plans.” However, there were obstacles. Given that 





68 For an account of this, see Anderson, op cit n 26, ch 3. 

69 See Anderson, op cit n 26, ch 3. 

70 op cit n 12, at p 19. 7 

71 The cost of conveyancing by reference to a tithe map or an Ordnance Survey sheet significantly 
reduced the expense involved in private surveys. Harley suggests that by the mid-eighteenth century it 
was becoming common for estate maps to be drawn on to the surface of an Ordnance Survey plan (see. 
Harley, op cit n 23, at p 228). However, this sense of certainty may not have registered in the 
formalities of conveyancing. In evidence to the Commission of 1868, the Incorporated Law Society 
observed that ‘the task of precisely identifying lands intended to be sold with the descriptions in the 
title deeds is often so hopeless that it is of daily occurrence that lands are offered for sale, and sold, 
subject to a special condition precluding the purchasers from requiring strict proof of identity’ (see 
Select Committee on Land Title and Transfer, op cit n 30, at p 50). 

72 For an account of the maps and their accuracy, see Hooke and Perry, ‘The Planimetric Accuracy of 
Tithe Maps’ (1976) 13 Cartographié J 177; and Prince, ‘The Tithe Surveys of the Mid-Nineteenth 
Century’ (1959) 7 Agricultural History Review 14. 

73 The evidence to the different commissions on land transfer suggests that practices varied widely 
throughout the nineteenth century, but there is a much clearer sense of the value of maps in the 
evidence to the, Royal Commission of 1909—1911 than there is the evidence given to the 1850 
Commission. 
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many rural boundaries remained in the realm of practical understanding, even 
where the contract did incorporate a plan, it might still have been the case that 
nothing was added to a written description of the parcels.” Indeed, prejudices 
about the essentially narrative quality of contract and conveyance survived: even in 
the late nineteenth century some conveyancers employed and interpreted maps in 
such a way as to ensure they did not altogether supplant narrative descriptions.” 

Once confidence in the Ordnance Survey was established, many of the essential 
conditions were in place for the success of the ‘cadastral’ form of registration of 
titles as a specific articulation of property and topography. Legal doctrine (which 
always lagged somewhat behind practice) had, by the end of the nineteenth 
century, become receptive to the advantages of topography in the representation of 
land. One indication of this shift is given by the change in the courts’ attitudes to 
the question of whether a purchaser was entitled to take a conveyance by plan even 
where this was not expressly stipulated in the contract. The traditional view was 
that a purchaser should be satisfied with a verbal description, and that a private 
map was often little more than an impractical luxury.” Considerations such as 
these — most of all the question of expense — made conveyancers and judges 
reluctant to insist upon conveyance by reference to a plan.” However, in one 
much discussed decision”? the judges decided otherwise, suggesting that whereas 
in relation to large country estates a map might be more trouble than it was 
worth,” with smaller estates a plan would often be essential to a sufficient 
description of the land.* 

Although the decision itself is terse and uninformative, the result, and the tone of 
the commentaries which it provoked, may be taken to be symptomatic of the 
influence of a number of factors which combined to make plans seem increasingly 





74 ‘It must be admitted that the use, in many instances, of private maps in modern conveyances has tended 
to lessen the chances of future obscurity as to parcels; but the formation of a map with due precautions 
for accuracy involves considerable delay, as well as expense, in completing a purchase. In the case of a 
small property too, a private map, which is of course confined to the land intended to be conveyed, 
frequently does not show its position in reference to any permanent objects; and, after the removal of 
fences upon incorporation with an adjoining estate, the evidence of identity which such a map affords 
would fail’ (First Report of the Commission on Registration and Conveyancing, op cit n 12, at p 19). 

75 For instance, it was said that Wolstenholme ‘never conveyed by reference to a plan unless compelled 
to do so . . . and if ever it was necessary to refer to a plan for the purpose of accurate description, he 
referred to the property as “intended to be delineated” upon the plan’ (Randall, ‘Conveyances by 
Reference to a Plan’ (1910) CII LQR 268, at p 269). This does not mean that plans would not have 
been appended to the particulars of sale, but it does indicate that, at least for this species of 
conveyancer, the most reliable means of identification was still the verbal description. The virtue of a 
verbal or narrative description was that it could be tailored in such a way as to make the contract 
specifically enforceable without committing the vendor to a precise — and almost inevitably 

.  unprovable — statement of the boundaries of the estate. 

76 One witness told the Registration Commission of 1850 that maps were ‘enormously expensive’ and 
that in any case an exact description of the property — even in urban areas — was best achieved 
through verbal description (see First Report of the Registration and Conveyancing Commissioners, op 
cit n 12, at p 497). 

77 See the (rather tendentious) account in Randall, op cit n 75. 

78 Re Sansom and Narbeth’s Contract [1910] 2 Ch 60. See the sceptical comments in Williams on Title 
(London: Sweet & Maxwell, 3rd ed, 1922) at pp 593 — 595. The difficulty of the question was that the 
issue of accuracy was crossed by the question whether a purchaser could insist on a conveyance in 
terms other than those provided by the contract. 

79 Re Sansom and Narbeth’s Contract 750: ‘In the case of a considerable estate where the contract does 
not contain any plan, if a plan were to be insisted upon shewing the abuttals, hedges, ditches, streams 
and boundaries at every point, the form of the conveyance might lead to much litigation — that is — if 
the exact boundaries had to be agreed at every point before the conveyance was agreed between the 
parties.’ 

80 ibid at p 749. 
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valuable. An attempt to explain the emergence of this understanding (rather than, 
as here, simply to register some different articulations of property and topography) 
would have to reckon with the coincidence of such factors as the dismantling of the 
landed estates, the rise of development (or house-building) schemes, the growth of 
a specialised professional body of surveyors, the standardisation of land transfer 
practices, and so on.®! Each of these factors contributed to the undoing of the 
traditional reliance on local memory. For the purposes of illustration, it may 
suffice to take one practical example, namely that of the complications which 
ensued when land which had been turned over to house-building was divided and 
subdivided in the course of successive phases of development.®? The initial 
carving out of an estate for development represented a disruption of the peculiar 
continuity of memory which was essential to the model of narrative proof. Stories 
of ownership and possession, as they were defined by local historical and 
topographical landmarks, lost their value when reference points were either 
dissolved or reconstituted. 

In subdividing estates according to a scheme of house-building, developers drew 
fresh boundaries, which could not immediately be located according to the 
landmarks of local memory. Perhaps in smaller schemes one might have been able 
to identify a plot by reference to a border with land which was in ‘established’ 
ownership. Where, however, land for development was divided into a large 
number of plots (and given that this was a context in which precise grid references 
were not available), the process of identification would essentially have been 
dependent upon ‘showing’ a staked plot to a purchaser, and then upon ‘common 
sense’ in correlating what was shown to whatever had been indicated on a marginal 
plan. In a sense, both maps and memory ran out. Perhaps as the pattern of 
development became settled and a new local memory grew up around it, one could 
describe the land in the traditional way; by reference to a set of social or historical 
circumstances. Nevertheless, there were practical considerations which might 
have made a map seem rather more efficient. For example, reliance on social 
descriptions would have obliged vendors and purchasers to keep track of any 
changes effected by further subdivision or amalgamation by updating the parcels in 
the conveyance. Clearly, this might not have done enough to reduce the 
complication and expense of the traditional scheme of parcels and recitals. 

Significantly, this sort of practical difficulty served to confirm the desirability of 
a ‘cadastral’ map, and thus to emphasise the trend away from reliance on local 
memory. House-building represented a practical break with the. presuppositions of 
the past, making it seem yet more desirable that descriptions of parcels should no 
longer have to recollect, however discreetly, a sequence of past events and 
conditions of ownership, adding layers to a foundation which lay only in a local 
sense of place and property. Within house-building schemes, the map began to 
supplant local memory. Descriptions were increasingly validated not by a sense of 
place, but in the ‘objective,’ increasingly standardised, and in some sense 
atemporal, surface of the map. The map was in the last stages of becoming a 
presupposed standard by which to measure and register subsequent changes in 
patterns of land use an ownership. The provision of a guaranteed public map — in 
the form of a Registry index — not only allowed the stories told in recitals to be 
‘flattened’ into a tabular form, it also performed a similar exercise with the 
accumulation of parcels. This was not simply a question of saving paper: it 


81 This latter phenomenon is amply described in Stuart Anderson op cit n 26, passim. 
82 I am grateful to Stuart Anderson for suggesting this example. 
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represented a significant transformation in the way in which the question of 
identity was constructed. This accommodation of property to topography was 
facilitated by the context in which compulsory registration was first deployed, 
namely the terrain of Greater London. 

What is significant about this context, given that the issue here is the 
accommodation of property to topography, is that the practice of registration was . 
worked out in the context of a ready-urbanised landscape. Property and 
topography had a certain ‘obviousness’ which was exploited by the bureaucracy of 
land registration. There were evident difficulties in constructing a property map of 
the built environment: ‘[on] a piece of moor a matter of several feet, or yards even, 
may be unimportant, but when you come to the City of London feet and inches are 
important.’ The representation of detail demanded larger scale maps** and a 
quality of surveying which would enable complex features and small distances to 
be distinguished and calibrated. However, given the right technology, and given 
the standardisation of cartographic measures and symbols, the mapping of urban 
areas was more immediately adaptable to property mapping. The difference was 
largely to do with the character of perceptions of the built environment, which is 
defined by features which appeared more permanent, and in some sense more 
regular, than the defining features of the rural environment. Areas of possession 
are physically demarcated in such a way as to be more accessible to property 
mapping. Property boundaries are much more likely to coincide with the features 
mapped by topography, to the extent that renewal and rebuilding takes place within 
or around undisturbed property boundaries. The adaption of the administration of 
registration to the terrain of Greater London® facilitated a particular approach to 
the Ordnance Survey public map as a horizon for land transfer bargains. 

The progress of urbanisation meant that, at least in the urban context in which 
Registry practices were formed, property identities could quite straightforwardly 
be read into this general map. The built environment offered a basis of 


83 Registrar Brickdale, Minutes of Evidence, First Report of the Royal Commission on Land Titles and 
Transfer, op cit n 30, at p 22. 

84 The value of large-scale maps had been marked by the use of town plans to organise the progress of 
sanitation within the terms of the Public Health Act of 1848, and in particular to plan the detail of 
drainage and sewerage channels: see Seymour (ed), A History of the Ordnance Survey (Folkestone: 
Dawson, 1980), at pp 113—114; Hodgkiss, Understanding Maps (Folkestone: Dawson, 1981), at 
pp 149-151. 

85 It should, however, be noted that this was far from being a homogeneous terrain. The difference — 
which was at times an oscillation — between the extremes of slum and suburb, meant that different 
areas of the city posed different problems for surveyors. 

86 The scale and nature of the task of preparing a Registry map led to the formation i in 1898 of a mapping 
department i in the Registry, its principal task being the revision of existing Ordnance Survey maps of 
London in advance of the extension of registration (see Minutes of Evidence, First Report of the Royal 
Commission on the Land Transfer Acts, PP (1909) XXVII, Cmnd 4510, at p 145). In 1905, the 
Registry experienced a reduction in the level of its business and hence a reduction in its income. One 
response was the convening of the Walpole Committee — in the autumn of 1905 — which 
recommended that the complement of the mapping department should be reduced. The first to be 
released were the younger employees, the idea being that those who had gained an expertise in the 
‘special work’ of the Registry should be retained. For a quite different view of this “special work,’ see 
the evidence of the Director-General of the Ordnance Survey before the same Commission, to the 
effect that the use of a separate Land Registry mapping department was ‘wasteful and extravagant’ and 
that it was ‘to the disadvantage of the State that the [Registry] should have a surveying staff. . . acting 
in competition with [Ordnance Survey] staff.’ Nevertheless, the Director-General conceded that there 
was a ‘legal portion’ to the Registry’s work which it would be inappropriate for the Ordnance Survey 
to undertake. See the Minutes of Evidence of the Second Report of the Royal Commission on the Land 
Transfer Acts, op cit at pp 45 and 48, respectively. For an overview of these disputes over 
administrative territories, see Seymour (ed), op cit n 84, ch 19. 
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continuity which was more structural than ‘cultural,’ and so it provided the 
conditions for the emergence of a new scheme of identification of land. Walls and 
roadways allow property holdings to be more readily demarcated as topographic 
units.°”7 The ‘obviousness’ of the map was such that the Registry’s use of 
topography seemed simply to replicate the work of ‘ordinary’ mapping. 

The mapping activities of the Registry did indeed involve certain minor 
adjustments to the work of the Ordnance Survey. For example, the Registry map 
was divided not according to the abstract geometric sheets of the Ordnance Survey, 
but into sections bounded by such lines of demarcation (roads, canals, etc) as could 
be used to subdivide the map without interrupting property boundaries. Also, the 
Registry mapping department had to undertake fairly extensive revision and 
updating of the general map. This was the key point of friction between the 
Registry and the Ordnance Survey; the progress of registration was potentially far 
in advance of the capacity and actual progress of the Survey’s own revisions.*8 
Nevertheless, this work of revision had previously been carried out by the 
Ordnance Survey, and largely reverted back to it in 1928 following the report of a 
committee chaired by Stewart-Wallace.®? There was nothing distinctive about the 
manner of the Registry’s revisions of the Ordnance Survey’s sheets.” Indeed, 
apart from these points of divergence, the Registry seemed routinely to read 
property into topography. In urban areas the Registry simply took the topographic 
delineations of the Ordnance Survey as ‘definite information’ so long as they 
depicted houses with all walls erected.?! 

However, the apparent ease with which property was thus approximated to 
topography disguises a subtle but significant shift in the relation of the two 
categories. Indeed, the topographic survey became as important as the juridical 
attribution of rights. The special work of the Registry consisted in drawing 
property boundaries on Ordnance Survey sheets. Although the urban map is indeed 
ready-impressed with the virtual lines of property, the lines of property and 
topography are not co-extensive. Property boundaries are a selection from the 
many possible delineations of the urban topographical grid. In other words, 
topography must still be translated into property; it is simply that boundaries can 


87 In surveying land use in rural areas, the standard procedure for the Ordnance Survey at the turn of the 
century was to map ‘field areas, that is, areas defined by visible and permanent perimeters on the 
ground such as fences, hedges and stone walls’ (Harley, The Ordnance Survey and Land Use 
Mapping, Historical Geography Research Series, No 2, 1979). Although in rural areas this style of 
mapping failed to capture property boundaries, in urban areas permanent topographical boundaries 
and property boundaries were much more likely to coincide. 

88 On these points, see generally the evidence of Brickdale to both sittings of the Royal Commission on 
Land Titles and Transfer. 

89 For a discussion of the Committee’s recommendations, see Seymour (ed), op cit n 86, at p 250 (and 
references), where it is noted that this marked a more peaceable administrative cohabitation between 
the Registry and the Ordnance Survey, which ‘saw in land registration the means of establishing 
continuous revision at little cost to the taxpayer.’ For the proceedings of the meeting, see PRO LAR/1/ 
273, and especially the Report (18 May 1928), which noted that the Ordnance Survey should take over 
the work of the Registry’s mapping department wherever it was practical for it to do so. 

90 So, for example, Registry maps were marketed as a ‘Land Registry series’ within the run of Ordnance 
Survey sheets. 

91 See the evidence of Brickdale, Minutes of Evidence, Second Report of the Royal Commission on Land 
Titles and Transfer, op cit n 86, at p 427. 

92 See the comments of Brickdale to the Land Transfer Committee of 1908: ‘{T]here is this difference 
between private conveyancing and registration conveyancing. In private conveyancing the legal 
element predominates and the surveying element is rather subservient; in the Land Registry the 
surveying element is very largely developed’ (Second Report of the Royal Commission on Land Titles, 
op cit n 86, p 109). 
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be written directly onto a geometric plane rather than through the medium of a 
connecting narrative. It is perhaps significant that the Registry did not make 
detailed inquiry of occupiers when it surveyed property boundaries; Registry 
surveyors simply took it as self-evident that the physical boundaries of buildings 
and yards corresponded to property boundaries. The principal virtue of the 
urban context was thus that it enabled the story of property to be told in terms of 
highly conventionalised topographical signs rather than dispersed local narratives. 
Once this practical rationality had taken hold, rural areas could be approached in 
much the same way. 

In urban areas, the Registry used the Ordnance Survey map as a grid for the 
tracing of property units; the Registry’s maps contained no measurements, only 
the outline of the shapes and positions of physical structures. Measurements were 
taken only in rural areas, where it was possible to work on this basis. What is 
significant about this is that it confirms the role of an abstract topographical 
language in identifying property in terms which could be recorded and transferred 
conveniently. Urbanisation allowed the indices of property to be reduced to the 
same minimal terms as the code of abstract topographical representation. This trust 
in topography is exemplified in modifications to the scheme of administration of 
registration. In 1907, a change in the Land Registration Rules modified the 
Registry’s scheme of indexing, initiating the modern practice of describing land 
simply by referring to an index of codes, each of which in turn refers to a 
subdivision of the map. This effectively removed the need for any sort of 
interconnecting narrative, and so increased the Registry’s reliance on this abstract 
topographical icon.” Once a unit had been identified and demarcated, it could, 
as occasion demanded, be associated or divided simply by reference to the map. 
Indeed, the aspiration was most fully realised when new land holdings were carved 
out of the paper map.” In this way, land was cast in the image of a paper 
landscape. 


V: Accommodating Cartographic and Contractual Horizons 


This superimposition of property upon topography came close to a formula 
disparagingly evoked by one nineteenth-century reformer, ‘that a purchase could 
be made in the map as convertible into land, much as the purchase money may be 
paid into notes convertible into gold.’ However, one should note that this 





93 For a view of this, and the sceptical comments of some Commissioners about the question of cellars 
and underground passages, see Second Report of the Commission on Land Titles and Transfer, op cit 
n 86, at pp 426—476. 

94 It may give some indication of the distance which at that time existed between maps and experience ‘on 
the ground’ that many applicants under the previous scheme, when asked to locate their own property 
on the Registry map, would identify the wrong plot. For an account of this, see Minutes of Evidence, 
First Report of the Royal Commission on Land Titles and Transfer, op cit n 30, at p 143. 

95 See the evidence of Col Cresswell, Minutes of Evidence, Royal Commission on Land Titles and 
Transfer (1909), op cit n 86, at p 146: ‘In a great many cases .. ., especially new property, where 
builders and people are intending to register they get their plans in the first instance from us — they get 
correct plans and put them on their leases correctly, and there is no further difficulty.” See now the 
Registry’s ‘estate layout plan’ procedure, described in Law Commission, Report on Land Registration 
(1983) pp 7—8. One question may be whether or to what extent this procedure was able in some sense 
to anticipate urbanisation. 

96 Edward Ayrton, Minutes of Evidence, Report of the Conveyancing Commission, PP (1857) XXI, at 
p 342. For a view of Ayrton’s contribution to the reform of land transfer law, see Anderson, op cit 
n 26, esp ch 3. 
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primarily describes the Registry’s own perception of its role and identity. The 
cadastral map was appropriated and developed as a surface upon which to organise 
the operation of the Registry as an administrative body. As Stewart-Wallace saw 
it, the ‘whole trend of modern industry’ was towards ‘rationalisation’ and the 
Registry should aspire to similar ideals of standardisation, simplification and 
economy.” The use of Ordnance Survey sheets facilitated the deployment of a 
slightly different rationality, according to which the Registry could insulate itself 
from dependence on external standards, or from conditions on the ground, so 
enabling it to routinise its practices and thus to develop a sort of corporate 
memory. Ordnance Survey sheets — or better still, Registry revisions — offered a 
surface and a code in which information about dispersed areas could be recorded 
and interpreted from a central perspective. 

To sharpen the point, it was by no means self-evident during the gestation period 
of the 1897 and 1925 legislation that this sort of centralised mapping was the only 
way forward. As Stuart Anderson points out, it had been thought possible for the 
scheme of registration to be unfolded through a network of district Registries, each 
of which could tap the resources of local knowledge.** This was an idea favoured 
by some provincial solicitors, recalling perhaps a deep prejudice about the nature 
of land: 


How could someone without local knowledge know which land deeds covered, at a time when 
conveyances usually described it by physical feature or by traditional field and lane names? How could 
they know enough about the pedigree of the people involved to tell whether questions of identity had 
been satisfactorily answered?” 


However, the suggestion foundered not only on the Treasury’s refusal to pay 
judicial salaries to district registrars, but on a more generalised spirit of 
modernisation and standardisation, which soon settled into an unquestioned 
administrative presupposition.’ The question, then, is how or whether these 
administrative concerns fed into contractual practices, or whether the paper 
horizon of the cadastral map was nothing more than an administrative horizon. 
Here, it is important to emphasise that the achievement of registration of titles has 
not been simply to plot the identity of property on a different, or more ‘accurately’ 
calibrated, surface. In exchanging the precision of trigonometry for what seems (in 
retrospect) to be the vagueness of memory, it has made ‘land’ a calculable and 
finite surface rather than a lived and remembered medium. This centrally 
constructed surface has brought into a public, administrative domain something 
which until then had remained private.!°! Registration required the expropriation 
of part of the land transfer process to a degree which the book law of the Chancery 
conveyancers had never achieved, which in turn required a transformation in the 
idea of property. Just as in the traditional scheme of land transfer the questions of 
devolution and identity were treated as two aspects of the same inquiry, and just as 


97 Comments on the evidence given by Yorkshire solicitors to the 1929 Land Registration Committee, 
PRO LAR/1/49. 

98 Anderson, op cit n 26, esp ch 3. 

99 ibid at p 48. 

100 See the comments of Brickdale, Minutes of Evidence, op cit n 30, at p 91: ‘[T]he local man should be 
rather a subordinate person, merely the hand or agent of the registry, and . . . the books and maps and 
chief officers should be aggregated in centres.’ For insiders, the 1925 scheme seemed too cautious in 
promoting centralisation given that there had been rapid improvements in communications, etc (see, 
for example, the letter from Stewart-Wallace to Schuster in February 1929, PRO LCO/2/1106). 

101 Indeed, this was a recurrent objection to registration of titles: it contradicted what was standardly 
assumed of conveyances — that ‘none but the parties and privies shall be bound.’ 
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registration had altered the terms in which the question of devolution was posed, so 
did it reconstruct the question of identity. 

The process of change is best presented not as an approximation of real property 
to personal property, but rather as a transition from contractual property to 
property proper. Specifically, it involved a change from a scheme within which the 
contracting parties looked to a pragmatic standard of the market for validation of a 
title, to one in which they look to the register as the guarantor or determinant of 
entitlement. The former scheme takes property to be irremediably uncertain, the 
latter treats it as a presupposition. In the traditional scheme of things, narratives of 
title could be validated neither by reference to the ‘theoretical’ certainty of a good 
title nor by invoking insurance as a sort of long stop. However, the practical 
intuitions of local commercial sense supplied an alternative measure of certainty: 
the plausibility of narratives was determined according to a standard of 
marketability. The task of the purchaser’s solicitor was to secure ‘not only such 
title as will effectually protect his client from eviction, but also such a title as a 
subsequent purchaser or mortgagee may be compelled to accept.’! In practice, 
this meant securing a title which could be sold on under a special contract. The 
narrative of title agreed by vendor and purchaser invoked a ‘super-addressee’!% 
and this role was occupied by the market or, more immediately, the figure of an 
anticipated future purchaser. It was with this figure in mind that bilateral 
agreements as to ‘known’ risks were usually dressed up in such a way as to present 
a proper face to the world. For example, where parties were dealing in a title 
which was known to be defective, and the contract had accordingly limited the 
vendor’s obligations to prove title, it was good practice for the purchaser’s counsel 
to relegate the relevant covenants for title to a separate deed, rather than impair the 
marketability of the title by leaving them on the face of the conveyance. !% 

In contrast to this, the Register holds out a formal category of entitlement and 
identity. Registration has involved a certain style of formalisation, quite different 
from that which characterised the old style of adjudicative formality. The old style 
was to some extent a matter of ‘establishing landmarks’!™; of endorsing the 
schemes established by conveyancers and so of instituting categories which could 
be presupposed in contractual bargaining. However, it was also a matter of 
recognising a private horizon in the sense that it left the uncertainties in a title to be 
assessed and apportioned by the parties themselves. Property simply could not be 
presupposed. In contrast to this, registration in its modern ‘cadastral’ form implied 
the introduction of a horizon for bargaining around rather than about property. 
Before this change of horizons, the logic of land transfer law might accurately have 
been described in terms borrowed from the conventional ‘liberal’ paradigm of 
contract. Each individual scheme of contractual bargaining unfolded its own 
private horizon of perception. The qualities of devolution and identity were 
assessed within this horizon; the risks and indeterminacies in a title were identified 
and allocated through a process of constructivist bargaining. Ultimately, in 
practice and in doctrine, property was a contractual construct. However, with 
registration of title the risks in a title are externalised by the scheme of insurance or 
compensation. Formalisation in this context refers to the process by which the 





102 Hughes, ‘The Law of Contracts Relating to Real Property’ (1845—46) 6 Law Times 289. 

103 In Bakhtine’s sense of a third party who is the unstated, or perhaps unconsciously invoked, arbiter of 
bilateral exchanges. 

104 See Williams, op cit n 10, at p 623. 

105 Lane v Stanhope (1795) 6 TR 345, at p 354, per Kenyon. 
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scheme of registration sought to insulate the category of entitlement from its 
associated field of social expectations by prising ownership out of the web of 
relations which had once been a precondition of its intelligibility. 

The idea of a registered owner as a ‘fictitious’ owner! expresses this quite 
well. It describes a style of constructing and attributing the category of ownership 
so as to allow contract formation to proceed without reference to local conditions 
and expectations. This involved uncoupling contractual expectations from their 
dependence on the web of relationships which constituted proprietary 
expectations. It was a way of clearing the field for contract, or of reconstructing 
the field of contractual expectations. The device of the trust — or even trust in its 
generic sense — supposedly safeguarded proprietary expectations by allowing 
them to be maintained in a ‘pre-proprietary’ condition. However, the tension 
between horizontal, contractual expectations and vertical, proprietary 
expectations, which had previously been mediated by the doctrine of notice, has 
now given rise to modern variations on the traditional theme of occupation, notice 
and knowledge. !° 

The traditional scheme of contract and conveyance effectively recognised that a 
title could be understood only in the context of the local social expectations in 
which it was grounded. In other words, the traditional scheme effectively fed the 
non-proprietary elements of property into the matrix of the non-contractual 
elements of contract; it left the contracting parties to deal with a legal category of 
property which was permeated with elements of interpersonal trust and local 
knowledge. So long as these social expectations were homogeneous, or guaranteed 
by authority and deference, then this formalisation of informality was practically 
workable. However, local memory was fragmented and disrupted through the 
modernisation of land use and the professionalisation and bureaucratisation of land 
transfer. Local memory came to be regarded as an unreliable and impracticable 
resource, and the technology of cartography became indispensable in the creation 
of a new foundation for contractual confidence. 


Conclusion 


The hypothesis which is proposed here is that the consolidation of registration was 
dependent upon the progress of two movements of codification. Ownership can be 
treated as a purely ‘formal’ attribute — freed from the intricacies of a local market 
— only if ‘land’ is effectively reduced to ‘paper.’ By definition, a formal or 
fictitious category of ownership cannot simply reflect modifications in practices as 
they occur; instead, it must somehow be established as the reference point around 
which practices of land transfer and of land use themselves take shape. This double 
codification is essential if proof of entitlement is to be reduced to paper. This is so 
because proof of entitlement, or the idea of a title as evidence of entitlement, is 
itself composed of two dimensions: proof of devolution and proof of identity. Seen 
solely from the perspective of devolution, ownership seems to be the product of 
juridical recognition, or an attribute fashioned according to prescribed forms of 
transmission. However, proof of the identity of the thing owned poses a problem 
for this process of attribution: it invokes the idea of a correspondence between the 


106 Anderson, op cit n 26, chs 2—3. 
107 See especially Abbey National Building Society v Cann [1990] 2 WLR 832. 
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paper description of the land and its ‘real’ nature (specifically, the ‘physical’ 
extension of ownership rights). 

Entitlement has to be realised on the ground, which highlights the very tension 
which registration seeks to neutralise: the relation of property as a juridical 
category to the practices which are endorsed or recognised by that formal 
category. To collapse the vertical chronology of devolution into the horizontal 
tabular form of the register is to excise the weak links in proof of devolution so as 
partly to insulate conveyancing from practices on the ground. To exclude property 
practices altogether, it is not sufficient to have to hand an accurate map — or, more 
important, a standardised map — upon which to allocate (general) boundaries. So 
long as land use practices themselves unfold within a sense of space which is not 
geometric, property can be mapped onto topography only through the medium of 
local memory. Ideally, property boundaries should be a presupposition of practices 
on the ground; practical senses of the ‘physical’ extension of property should 
somehow be already informed by cartography. Indeed, it is clear that the rise of 
registration — or the codification of land transfer practices — has depended upon 
such a prior codification of property in terms of topography. 

The tradition of narrative description allocated boundaries according to a 
circular, local, sense of space and property practices. Property and topography 
were therefore associated, but the medium of accommodation was not readily 
intelligible to outsiders. As the model of ‘linear’ space emerged, and as 
cartography became more accurate and more thoroughly standardised, it became 
possible to represent boundaries on a formally geometric surface. However, the 
value of a placeless description of places was still limited by the need to translate 
local landmarks into cartographic notation. It became possible to buy land out of a 
map only when the public map could be taken as a presupposition. Only when 
practices on the ground were pre-coded or constrained in terms of a cartographic 
sense of space! did it become possible to deploy a formal language of 
cartographic property whose categories could be matched to the non-proprietary 
elements of property without reliance on an interconnecting narrative.!© 
Cartographic property was thus an approximation of devolution to identity or, 
more figuratively, the association of two mutually-supportive horizons. Just as the 
dimension of devolution had formerly been fractured into a series of solipsistic 
contractual horizons, so the landscape itself had been divided into discontinuous 
zones of local memory or free-standing estate maps. Registration unfolded 
property as a tabular, horizontal and calculable quality, and matched it to a 
landscape drawn on a continuous plane of paper. The relation of property and 
topography was assured not through the medium of local practice but through the 
institutional memory of the map and the archive. 





108 The obvious example is that of development schemes in which holdings are subdivisions of a 
cartographic unit even before they are translated into shapes on the ground. 

109 Boundaries are still hostages to adverse possession. ‘Formal’ property, ‘practical’ property and 
topography remain heterogenous categories, and the traditional notion of a title as evidence always 
threatens to upset the administrative presuppositions which permit the superimposition of one on 
another. 
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Children’s Rights as Communication: Reflections on 
Autopoietic Theory and the United Nations 
Convention 


Michael King* 
Introduction 


In J.M. Barrie’s play (and Walt Disney’s film), Peter Pan, Tinkerbell is a 
powerful but vulnerable fairy. In the play (though not the film) she is invisible; 
only her tinkling voice makes us aware of her presence. She is powerful because 
she can perform magic, even to the point of changing the whole course of the 
story. She is vulnerable because her very existence depends upon others believing 
in her. At one time, when Tinkerbell has drunk the poison intended for Peter and 
her tinkling is growing faint, the other characters in the play have to exhort the 
audience to shout out that they believe in fairies and so restore the ailing Tinkerbell 
to health. 

The United Nations Convention on the Rights of the Child may, like Tinkerbell, 
possess magical powers to change children’s lives, if people (and national 
governments) collectively believe in children’s rights as legal communications and 
feel obliged to act on that belief! This notion of human rights, and more 
particularly children’s rights, as communications rather than as instruments of 
power and obligation tends to escape the attention of both detractors and 
supporters of the Convention, who concentrate their minds on policy and 
philosophical aspects of rights for children.? Yet scholarly debates on human 
rights should not be simply a matter of rights supporters versus rights sceptics. 
Autopoietic theory offers a different way of ‘taking legal rights seriously.’ Its 
unique contribution to the ongoing debates about the role of law in the modern 
world has been to'move the focus of attention away from the realms of philosophy 
and policy by conceiving the legal system as a self-referential generator of 
communications about the social world.? As such, the theory is able to take up 
the concept of rights and to trace its evolution and transformation across different 
social communicative systems. The aim of this article is to go some way towards 
remedying the gap in the literature on children’s rights by examining how law 
becomes important for transforming the concept of rights from dignified 
statements and ‘manifesto rights’4 into rules designed to regulate relationships 


*Centre for the Study of Law, the Child and the Family, Brunel University, UK. 

I should like to thank David Bradley, Alison Diduck and Massimo La Torre for taking time to comment on 
draft versions of this article, and Gunther Teubner for his comments during our discussions on the original 
idea that gave rise to the article. 


1 See Théry, ‘Nouveau droits de l'enfant: la potion magique?’ Esprit (1992) pp 5—30. 

2 See, for example, two major collections of papers on children’s rights: Alston, Parker and Seymour 
(eds), Children, Rights and the Law (Oxford: Clarendon Press, 1992); Freeman and Veerman (eds), 
The Ideologies of Children’s Rights (Dordrecht: Martinus Nijhoff, 1992). 

3 See Luhmann, “The Unity of the Legal System’ and ‘Closure and Openness: On Reality in the World 
of Law’ in Teubner (ed), Autopoietic Law (Berlin: de Gruyter, 1987) pp 12—35 and 335—348; ‘Law 
as a Social System’ (1989) 83 Northwestern Univ LR 136; ‘Some Problems with “Reflexive Law’”’ in 
Febbrajo and Teubner (eds), Law, State and Economy as Autopoietic Systems (Milan: Giuffrè, 1992) 
pp 390—415; Teubner, ‘How the Law Thinks: Toward a Constructivist Epistemology of Law’ (1989) 
23 Law & Soc Rev 23, pp 727—757; Law as an Autopoietic System (Oxford, 1993). 

4 See, for example, Feinberg, Rights, Justice and the Bounds of Liberty (Princeton: Princeton 
University Press, 1980). 
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between children and adults within social organisations. This reconstruction of 
children’s rights within the communicative system of law may well have 
advantages in drawing public attention to the suffering and powerlessness of 
children’s lives. Yet, as the recent Initial Report of the United Kingdom 
Government to the United Nations Committee on the Rights of the Child bears 
witness, its disadvantage is that the demand for legal remedies for children may 
provoke little more than formalistic responses from governments, which have little 
impact upon this suffering and powerlessness. 

A number of points need to be considered as a general backcloth to the ensuing 
discussion of children’s rights. Let us begin with those newspaper and television 
news stories, and charity circulars which bombard the living rooms of the 
Western world with pictures of children’s suffering in many different (mostly 
impoverished) parts of the world as the result of natural disasters, wars, genocide 
and poverty. Children, as the innocent victims of all such disasters, become the 
focus of attention for relief programmes and the charitable campaigns to raise 
money for such programmes. Add to this the increased awareness of the existence 
of physical and sexual child abuse in Western countries, especially the United 
States and United Kingdom, which have resulted in highly-publicised court trials 
and public inquiries. These horrific images of children’s suffering, both here 
and abroad, are projected into the society’s collective consciousness at an 
unprecedented volume and intensity to the point when we come to see childhood 
for many of the world’s children as a period of vulnerability, deprivation and 
misery. It is difficult not to be moved and want to do something to make life better 
for the world’s innocent victims both now and in the future. But how? 

The massive and rapid changes in the world’s political and economic map over 
the last few years have added to the suffering of children and made it increasingly 
difficult to find ways of providing the peace, stability and prosperity that they need 
to enjoy a childhood relatively free of misery. These upheavals have been 
emulated on a smaller, but no less disturbing scale, at a local level by equally rapid 
changes in people’s social and economic expectations. Mass unemployment, 
marital instability, homelessness, the collapse of the housing and stock markets, 
the rise in crime statistics and illegal drug use are all brought home to those of us 
who live in large cities by the daily experience of seeing young men and women 
sleeping rough (many of whom are, of course, still legally ‘children’). Whatever 
the causes of these phenomena, they have inevitably helped to create in us strong 
feelings of insecurity and anxiety about our children’s future. 

Nor is there any easy assurance to be found in traditional state institutions. The 
obsessive and compelling way in which the mass media homed in on child sexual 
abuse, on the one hand, and the removal of children from their families by social 
workers, on the other, presenting them as little less than the twin social scourges of 
the late twentieth century, suggests that even that safe haven, the family, and the 
very people society had designated to assist families and protect children could no 
longer be trusted, but were themselves purveyors of evil and abusers of power. 

The other major change in society’s vision of children which is relevant appears 
at first glance to move in entirely the opposite direction. It concerns the evolution 
of children as ‘citizens.’ This has occurred mainly in those countries where 


5 The story of the wounded child, Irma, who was rescued from almost certain death in a Bosnian 
hospital by the British Government and given a series of life-saving operations at Great Ormond Street 
Hospital is one among many examples. 

6 The Cleveland and Orkney affairs are the two most recent examples. 
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paternal authority and the state’s reinforcement of (and in some cases substitution 
for) that authority has been progressively weakened.’ It is not merely that 
children are’ no longer to be seen as ‘objects,’ but that their subjectivity, their 
existence as individuals ‘in their own right,’ has found resonance in several 
different social subsystems. Children have become ‘consumers,’ and ‘customers’ 
for economic purposes. They have become ‘patients’ for medical practice, ‘clients’ 
and ‘litigants’ and ‘bearers of rights’ for law.* Only in the political and moral 
systems are children still presented as predominantly dependent and incompetent 
and, even here, although the development has been patchy, the child is coming to 
be recognised as having some kind of existence independent of its parents and 
family.” While it is true to say that parents, schools and government policies are 
still seen as bearing the brunt of responsibility for children’s misfortunes, crimes 
and misdemeanours, a progressive lowering of the ‘age of discernment’ now 
permits anyone over ten years old to ‘have a voice’ and to ‘be heard’ in decisions 
concerning their lives, even if that voice is not always heeded. This empowering of 
children, however symbolic and superficial it may be, has come to be seen as a 
minor victory for civil rights and respect for individual autonomy, although it 
could be argued more cynically that it represents little more than the inevitable 
recognition of children’s earlier physical and sexual maturity and of their 
increasing importance in the market place.!° Yet while these images of childhood 
are not paradoxical, many of the difficulties resulting from attempts to turn 
children’s rights into practical measures arise from the tension between them. This 
tension is also a matter of constant debate among and within the many specialist 
agencies that have emerged in recent years to protect children and promote their 
interests. 

These specialist agencies are there to transform society’s anxieties and concerns 
over children into practical action. They operate at the level of individuals and 
families to reassure us that something is being done about the exploitation, neglect 
and violence with which some individual adults treat individual children. They 
range over a number of different professions and institutions, and include police 
and social work agencies engaged in the processes and procedures for identifying, 
exposing and remedying child abuse and treating the victims of that abuse, 
specialised courts, police units and lawyers, personal and telephone help and 
advice services, psychiatric and paediatric services for diagnosis and therapy, and 
units for detection and rehabilitation. This institutionalisation of child protection 
and children’s rights, which began as a movement within different Western 
countries, developed in the 1980s into a worldwide movement, culminating in the 





7 See, for example, Donzelot, The Policing of Families (New York: Free Press, 1979), for an account of 
the growth of the state paternalism in France; and Glazer, The Limits of Social Policy (Cambridge, 
Mass: Harvard University Press, 1988), for a discussion of the weakening of family authority through 
social welfare programmes. 

8 See Verhellen, ‘Changes in the Image of the Child’ in Freeman and Veerman (eds), op cit n 2, 
pp 71—94. 

9 Perhaps the most obvious example of the child as citizen comes from France, where children in many 
towns and cities are elected or selected to sit on Conseils municipaux pour enfants. 

10 Interestingly, these two uncomfortably disparate images of children as child victims and child citizens 
are, to some degree, personified by Peter Pan with whom this article began. Vulnerable and persecuted 
by evil adults, searching for a mother figure and a happy family, while at the same time entirely free 
from legal, family and even gravitational norms, he epitomises the idealised, liberated and 
autonomous young person. It has to be admitted, however, that one could hardly call Peter Pan a 
‘citizen,’ except perhaps of the paradoxical Never Never Land. 
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International Year of the Child in 1989 and the adoption of the Convention on the 
Rights of the Child by the United Nations on 20 November 1989. 


A The United Nations Convention on the Rights of the Child 


Among all the prevailing images of ‘the child,’ it is the child-as-victim which 
dominates the Convention. As we move from the national to the international 
stage, however, it is not evil individuals who are seen as the instigators and 
perpetuators of crimes against children, but the generalised scourges of injustice, 
intolerance, inequality and failure to respect fundamental human rights and 
dignity. The preamble to the Convention asks us to ‘bear in mind’ that ‘the child by 
reason of his physical and mental immaturity, needs special safeguards and care, 
including appropriate legal protection’ and recognise that ‘in all countries of the 
world there are children living in difficult conditions and such children need 
special consideration.’ It recognises also ‘the importance of international 
cooperation for improving the living conditions in every country, in particular in 
developing countries.’ 

What is interesting from a socio-legal perspective is that the Convention is 
presented to the world, not as a declaration of intent by the governments of the 
different countries or as a blueprint for action by United Nations agencies such as 
UNICEF, but.as international law. This contrasts with previous attempts to place 
children’s rights on the international agenda, namely the Declaration of the Rights 
of the Child adopted by the League of Nations in 1924 and the United Nations 
Declaration of the Rights of the Child of 1959. Declarations, under international 
law, set out agreed principles, but are not legally binding, whereas a UN 
Convention is binding on those countries which ratify it, since through ratification 
they become State Parties to the Convention. Furthermore, Article 43 of the 
_ Convention establishes a committee of independent experts and Article 44 places 
an obligation on State Parties to submit to the committee periodic reports on the 
status of children’s rights in their territory, while Article 45 permits the committee 
to request technical assistance from UNICEF and other specialised agencies in the 
monitoring process.!! Onto the global stage of child suffering now enters the 
rational order of law. 

This is by no means the first time that international law has been invoked to 
protect children’s interests, but the United Nations Convention on the Rights of the 
Child sees for the first time public international law being used to exert pressure on 
governments to promote a generalised concept of the child’s best interests in all its 
policies and practices. According to the drafters of the Convention, therefore, it is 
international law which will provide the magic formula to transform the ‘pious 
hopes’ and ‘manifesto rights’! of the 1959 Declaration on the Rights of the Child 
into real legal rights. 

This is all very confusing for social theorists brought up to believe that legal 
rights are norms derived from the law,” for what we seem to have here are legal 
rights or norms which anticipate (or dictate) laws which in many countries do not 





11 Fora more detailed discussion of these arrangements and their limitations, see Freeman, “The Limits 
of Children’s Rights’ and Heintz, ‘The UN Convention and the Network of International Human 
Rights Protection’ in Freeman and Veerman (eds), op cit n 2. 

12 Feinberg, op cit n 4. 

13 Coleman, Foundations of Social Theory (Cambridge, Mass: Harvard University Press, 1990) p 261. 
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yet exist. By what authority, one may well ask, have these laws or non-laws 
been created? Although formally legitimated by its adoption by the United Nations 
as an international Convention, this authority finds its origins in no court or 
legislature. Unlike international treaties or accords between states, its evolution 
owes little to the activities of state governments pursuing national or party 
interests. It is embedded neither within the legislation of any of the nation-states of 
the Convention’s signatories nor in any international treaties governing political 
relations between these states. Rather, the Convention is the product of a Working 
Group of national representatives, set up by the UN Commission on Human 
Rights. This is not the end of the story, for it is clear that the major influence over 
its final form was exercised, not so much by the government delegations who were 
able to exercise an effective power of veto,'® but by the nongovernmental 
organisations (NGOs) who attended the meetings of the Ad Hoc Group on the 
Drafting of the Convention.!” According to one writer, from the United Nations 
Centre for Human Rights in Geneva, “The Working Group in its ten-year history 

. never had a recourse to voting, since all the decisions are reached by 
consensus.’!® This meant that there was no practical distinction between those 
State delegations, who were accountable to their governments, and those NGOs, 
who were accountable for the most part to no one but themselves. According to 
another commentator, the Ad Hoc Group’s influence on the Working Group 
increased considerably as the drafting process progressed and as its ‘influence 
grew, its activities became more completely integrated into the Working Group 
process.’!° What did these NGOs consist of? They appear to have been a 
collection of 32 supranational organisations as diverse as Amnesty International 
and the International Association of Juvenile and Family Court Magistrates, the 
Bahai International Community and the International Federation of Women’s 
Lawyers. While it is true that before it could be treated as law within individual 
states the Convention had to be ratified, in practice the national governments were 
presented with a ready-made package which they could either accept, reject or 
accept with reservations on the application in their territories of certain of the 
Articles. In the United Kingdom there was certainly no detailed debate on the 
contents of the Convention in Parliament and one suspects that the same was true 
of the vast majority of those 151 countries which have now ratified the 
Convention. 

Yet we are not directly concerned with the validity of the Convention as law for 
constitutional or international lawyers, but rather with the sociological tasks of 
discovering how one distinguishes Jaw from non-law and why the participants to 
the process of drafting and promoting the Convention clearly believed it was 





14 International human rights lawyers such as Theodor Meron and Jerome J. Shestack would, however, 
have no problem with the view that international customs should be accepted as law: Meron, Human 
Rights and Humanitarian Norms as Customary Law (Oxford: Clarendon Press, 1989) pp 3—4 and 
p 248. 

15 “Accession to the Convention did not require any amendments to the UK legislation,’ Department of 
Health, Initial Report by the Government of the United Kingdom to the UN Committee on the Rights of 
the Child (London: Dept of Health, 1994). 

16 Johnson, ‘The Rights of the Child and Cultural and Regional Pluralism’ in Freeman and Veerman 
(eds), op cit n 2, pp 95—114. 

17 Alston and Parker in ‘Introduction’ to Alston et al, op cit n 2, pp vi— xii; Cohen, ‘The Role of 
Nongovernmental Organisations in the Drafting of the Convention on the Rights of the Child’ (1990) 
12 Human Rights Quarterly 137, UNICEF and Defence for Children, The Future United Nations 
Convention on the Rights of the Child (New York: UNICEF, 1987). 

18 Johnson, op cit n 17. 

19 Cohen, op cit n 18, p 145. 
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important for the document to be accepted as ‘law.’ One way out of this law/non- 
law conundrum is to redefine ‘law’ in anthropological ways which extends its 
scope beyond its traditional, juristic sense as defined by Ehrlich or Weber’s 
description of legal order.2” Law may now become synonymous with custom, 
cultural norms or moral principles.”? Children’s rights in this context are seen as a 
powerful moral force which can be deployed to raise the level of awareness about 
factors affecting children’s well-being and ways of improving their welfare and 
autonomy, but always without the use of direct coercion. 

Yet law, according to autopoietic theory, is not simply a collection of rules or a 
network of courts and legislative bodies, but a social subsystem, which is 
functionally differentiated from other subsystems, such as politics, economics, 
science, religion and health. It stands alongside these other social systems in its 
attempt to communicate to society some sense of order and meaning. In doing so, 
it generates its own version of the social environment and its self-image or identity 
within that environment. Its coding of the social world in terms of lawful/unlawful 
or legal/illegal both provides it with its unique identity and distinguishes its 
communications from the communications of other social subsystems — the notion 
of operative closure.” 

Since each of these subsystems has its own binary coding which reflects its 
function within society,? it is impossible for them to communicate directly with 
one another. For a statement to have meaning within one subsystem, it must 
comply with the procedures for selectivity and reality construction or truth 
validation of that subsystem. Within law, therefore, non-legal communications 
about the external world, such as political or scientific statements, must be 
reconstructed as legal communications in order to make sense as law; that is, they 
must be reproduced in ways that make them accessible to law’s binary code of 
lawful/unlawful. 

While the Convention may be seen as taking the form of a ‘meta law,’ a law of 
laws, a law which attempts to regulate all the laws of ratifying nations, this is only 
part of the picture. Autopoietic theory allows us to complete the picture by 
showing us how the Convention may operate as a form of pre-coding for law, 
paving the way for all those social institutions which deal with children to be 
reproduced within a body of legal knowledge and for their practices and processes 
to be assessed and understood according to the lawful/unlawful code. 

For some this may present a hopeful prospect for children’s rights, with children 
in every nation of the world benefiting from the imposition on those adults, who at 
present control their destinies of universal legal duties and legal obligations 
designed to promote their welfare and their autonomy. For others, who see law as 
intrusive and inappropriate in its attempt to regulate all areas of social existence,” 
the vision will be rather less appealing. Yet we should remind ourselves here that 





20 Or, as Clifford Geertz puts it, ‘law without law’: see Geertz, Local Knowledge: Further Essays in 
Interpretive Anthropology (New York: Basic Books, 1983). 

21 See Meron, op cit n14. Balton, ‘The Convention on the Rights of the Child: Prospects for 
International Enforcement’ (1990) 12 Human Rights Quarterly, pp 120—129, gives some support for 
this broad view of law. It comes from a United States representative on the Working Group that drafted 
the Commission who lists all the non-legal ways that the United Nations has at its disposal for 
disseminating and enforcing children’s rights. These are education, fact-finding, conciliation and 
complaints procedures. 

22 Luhmann, ‘The Coding of the Legal System’ in Febbrajo and Teubner (eds), op cit n 3. 

23 For example, sick/healthy, profit/loss, true/false, power/no-power. 

24 See, for example, Habermas, ‘Law as Medium and Law as Institution’ in Teubner (ed), Dilemmas of 
Law in the Welfare State (Berlin, 1985) pp 203—220. 
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we are not dealing with an objective reality but with one version of reality: that 
constructed by law’s communicative network. Whether this version is likely to be 
experienced as ‘real’ will depend upon the extent to which social conditions make 
it preferable over other versions. This in turn will depend on the ability of law to 
deliver the goods, in other words actually to improve the welfare and promote the 
interests of children, or at least be perceived generally as succeeding in these 
objectives. By formulating the Convention as in essence a legal communication, 
therefore, its promoters are playing with high stakes. On the one hand, they are 
increasing the opportunities for law to extend its version of reality through the 
linking of law to an enormously wide range of social events. On the other hand, by 
bringing almost everything relating to the best interests of children under the ambit 
of law they are increasing greatly the risk of failure and the danger that law’s 
version of reality will be found wanting. There is the additional risk that in giving a 
very high profile to legal constructions of children’s problems, other versions of 
reality are systematically excluded or receive less attention in societal 
communications about children and their welfare. Let us now consider some of 
these issues in greater detail. 


B Rights as Social: Reconstruction 


While the symbolism of rights may be recognised by sociologists and social 
psychologists as a powerful force in the development and sustenance of group 
identity and political action,” little attention has been paid to the reductionist and 
simplifying process which invariably results from the construction of issues in 
terms of rights, rights-claimers and rights-deniers.2° Where political scientists 
have considered this aspect of the rights discourse, they have tended to do so from 
a highly critical perspective, pointing out the limits of group rights-based claims in 
achieving the social changes desired by the group, because of the highly complex 
and entrenched nature of political and economic power which a simplistic and 
naive rights discourse does not begin to address.” The argument here, however, 
is somewhat different. It is rather that ‘rights’ is'an intermediary concept which 
performs the double act of (a) reducing and simplifying, and (b) operating as a 
precursor for the full reconstruction of issues into the legal coding of legal/illegal. 
Of course, the language of rights is not unique in the reductionist and simplifying 
job it performs on what are often highly complex issues. What makes mapping the 
social landscape?’ in terms of groups of people or individuals being in possession 
of rights so important is the way that it makes the issues (or at least a construction 
of the issues) immediately accessible to popular culture through the media of mass 
communicators such as politicians, broadcasters, journalists and the charismatic 
leaders of pressure groups. These public communications usually take care not to 
reveal the moral and social complexities either of their claims or of the full 
implications for society of these claims being met.”? Where, therefore, rights 


25 For example, the civil rights movement in the United States of America. 

26 cf King and Piper, How the Law Thinks about Children (Aldershot: Gower, 1990) and O’Neill, 
‘Children’s Rights and Children’s Lives,’ 98 Ethics 445, reprinted in Alston et al, op cit n2, 
pp 24—42. 

27 Glazer, op cit n 7. 

28 de Sousa Santos, ‘A’Map of Misreading: Toward a Postmodern Conception of Law’ (1987) 14 JLS, 
pp 279—293. 

29 The rights of the unborn child and animal rights are two examples. 
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claims are most successful in achieving their objectives, it is often at the expense of 
any sophisticated analysis of the complex social forces that have given rise to the 
oppression, exploitation or discrimination that the rights claimants seek to end or 
of the long-term effects on these forces.*° 


C Rights for Children 


The phenomenon of the campaign by adults for children’s rights may seem, at first 
sight, a strange one. On a rather simplistic psychological level, it may be 
explainable by the fact that many adults who have suffered as children wish to 
prevent future generations from having similar experiences. More sophisticated 
sociological explanations have pointed to the relatively recent social construction 
of the parent-child relationship as a combination of strong emotional bonds with 
due recognition of the child’s autonomy.*! This autonomy is sustained and given a 
public form through the notion of children’s rights. As a philosophical and political 
phenomenon, the rights perspective owes much to Kantian rationality, social 
hygienics and liberal theories of justice. It proceeds as if children represent an 
oppressed group, who are likely to suffer hardship, exploitation and lack of respect 
for their dignity as human beings and of their capacity for self-determination. 
Children are, in other words, denied those rights which would, if granted, reduce 
their suffering and enhance their dignity and allow them to seize some control over 
their own lives. They have no way of achieving these objectives unless rights are 
granted to them.*? As O’Neill points out, however, the logic that is relevant to the 
provision of rights for oppressed adult groups — that the notion of rights provides 
the necessary capacity and rhetoric for such groups to exert the necessary “pressure 
from below’ and so improve their situation — does not apply or applies only to a 
limited degree of children. ‘Childhood,’ she explains, 
is a stage of life from which children normally emerge and are helped and urged to emerge by those who 
have power over them. Those with power over children’s lives usually have some interest in ending 
childish dependence. Oppressors usually have an interest in maintaining the oppression of social 
groups. 


Therefore, she argues, ‘The analogy between children’s dependence and that of 
oppressed groups is suspect.’>4 Children may need protection against the cruelty, 
indifference, exploitation and ignorance of some adults and some governments, 
but the way in which the political system couches such protection in the language 
of rights may be seen as a rhetorical device rather than a serious attempt to liberate 
children or provide them with political or economic power. While this device may 





30 An example would be the civil rights movement in America, which, in its popular evangelical form, 
ignored the complexities of an economic system which to a large degree was responsible for the social 
disadvantages which black people were suffering. The effects of these economic factors have 
continued to oppress black people a long time after full civil rights were granted to them. Another 
example, this time in Britain, concerns the popular notion of a ‘right to work,’ which was exploited so 
successfully by the Government during the miners’ strike in Britain in the early 1980s in their 
opposition to the National Union of Miners. It is reasonable to believe that those who rallied behind the 
slogan were, for the most part, ignorant that the logical outcome of a ‘right to work’ campaign would 
be to undermine entirely the concept of collective action and with it the power of the trade unions. 

31 See Giddens, The Transformation of Intimacy: Sexuality, Love and Eroticism in Modern Societies 
(Cambridge: Polity Press, 1992). 

32 O'Neill, op cit n 26. 

33 O'Neill, op cit n 27, p 39. 

34 ibid. 
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have value at the rhetorical level of argument and persuasion, it may also detract 
and distract attention from other ways of seeing children’s predicament which 
capture more fully the many influences on children’s lives. As with other 
rhetorical rights claims, therefore, those made for children often concentrate on 
superficial manifestations of harm, while ignoring the complexity and 
intransigence of those social factors which lie behind children’s suffering and 
oppression. Children’s physical and economic vulnerability and dependence on 
adult protection means that all too easily they become the innocent victims of wars, 
famines, economic mismanagement, social policies driven by political dogma, 
austerity measures, or religious or customary practices. Some notorious 
exceptions apart, it is extremely difficult to attribute direct responsibility for most 
of the large-scale suffering experienced by children throughout the world. Even 
what seem to be at first sight the most straightforward acts of the mistreatment of a 
child by a culpable adult or culpable adults as in sexual abuse and physical neglect, 
have -a tendency on closer examination to relate to a complex range of 
interpersonal and social factors. 

Autopoietic theorists, however, would not see the partial visions generated by a 
‘rights’ approach as an aberration of history or as distortions of reality constructed 
by groups seeking to lay down their own particular political agendas. Rather, these 
‘constructions’ would be presented as selections made by functionally 
differentiated subsystems (in this case, politics and law) and reproduced within 
these subsystems in ways that are comprehensible to and capable of being 
incorporated within their specific communicative operations. 


D Human Rights as ‘Living Law’? 


The peculiar property of rights invocations in non-legal settings is that they create 
the expectation of law, that is the expectation of the eventual reconstruction of the 
right as a legal communication. In other words, if you believe that you have a right 
to be treated in a certain way, the expectation is that the law will support that right 
by declaring infringements to be illegal, even if no such legal provisions as yet 
exist. Sometimes such expectations will, of course, be disappointed.*® 

In the language of autopoietic theory, the transformation from rights claims into 
fully-fledged legal rights will normally depend upon what autopoietic theorists 
refer to as ‘structural coupling.’ A perturbation — an event which is identified as 
disturbing ongoing expectations — will result in ‘interference’ (the intersection 
between two or more communicative systems) at the point of perturbation.?’ 
Where law is one of the subsystems involved, this structural ‘interference’ defines 
‘the point at which general social expectations intersect with legal expectations. ’*8 
The legal expectations then become ‘validated’ and the social expectations become 


35 See, for example, King and Trowell, Children’s Welfare and the Law: The Limits of Legal Intervention 
(London: Sage, 1992). 

36 For example, the recent refusal by the British Government to legislate for a right to privacy in the wake 
of press intrusions into people’s private lives. In this case, the right will remain in a pre-legal form. 

37 One simple example, which I have used previously to illustrate this concept, is a road traffic accident, 
which-may simultaneously be recognised as events in the social subsystems of law, economics and 
health, as well as in the biological and psychic systems of the individual: see King, ‘The “Truth” 
about Autopoiesis’ (1993) 20 JLS 2, pp 1—19. 

38 See Teubner, op cit n 4, ch 5. 
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reconstructed within the legal system as law.*? From that moment the two systems 
are structurally coupled by synchronisation and coevolution.”” 

The theoretical problem for autopoiesis which the Convention presents is that a 
rather vague political notion of rights for children seems to have been 
reconstructed in law as ‘legal rights’ without any sufficiently specific perturbation 
that would allow the kind of structural coupling that Luhmann writes about. In 
other words, the socially perceived ‘problems’ over children’s suffering and 
defencelessness are so diffuse and their perceived causes so diverse that it is 
difficult to see how law could possibly reconstruct the issues according to its 
lawful/unlawful coding. 

There appear to be at least two ways of interpreting the form of law-making that 
we find in the Convention. The first is to see international human rights law as a 
global instance of Ehrlich’s ‘living law’; that is, the law emerging from the 
individual’s relationship with associations, a law which ‘dominates life itself even 
though it has not been posited in legal propositions.’*' In other words, the 
Convention is not law in the sense of enforceable rules, or legal/illegal codes, but 
rather a system of cultural values within the setting of a national global village.” 

Yet, even if such a global village now exists in the form of instantaneous 
transcontinental communications, and a village culture can be identified in the soap 
operas, sporting events and rock concerts which fill television screens in every 
country of the world, we need perhaps to be suspicious of an explanation which 
relies upon the notion of universal values. A glance at the Articles of the 
Convention is sufficient to convince us that in Frances Olsen’s words: 

the final version of the Convention can be seen as either cultural pluralist or cultural chauvinist, 


depending upon one’s expectations and upon one’s understanding of how the document will be 
interpreted.” 


Take, for example, the issue of the parent-child relationship. During the 
deliberations over the Convention, Senegal introduced a new Article: ‘The child 
has a duty to respect his parents and give them assistance in case of need.’ The 
Senegalese delegation argued that this was a ‘cultural value of Africa and Asia.’ 
Two-thirds of the delegates who spoke on the issue, however, were against the 
inclusion of this Article. One delegate pointed out that it was ‘tantamount to a call 
for child labor.’45 The final Article, adopted after considerable debate (Article 





39 Maturana, ‘Man and Society’ in Benseler, Heijl and Köck (eds), Autopoiesis, Communication and 
Society (Frankfurt, New York: Campus Verlag, 1980). 

40 A system is structurally coupled to its environment when it uses events in the environment as 
perturbations in order to build up its own structure. Where a system has internally available the 
distinction between self-reference and hetero-reference, it may via structural coupling make itself 
dependent upon its environment by using external events as conditions for its own operations, as 
irritants or even as opportunities (Luhmann, ‘Wirtschaft und Recht: Probleme structureller,’ 
unpublished manuscript (Bielefeld, 1989) p 8). An example would be the way in which anti-pollution 
measures have entered the realm of law in a way that allows the development of legal regulation to 
accompany technical advances in detecting environmental damage. These two elements are 
structurally coupled in ways which anticipate each using opportunities provided by the other for its 
own development, while remaining independent, the one from the other. 

41 Ehrlich, Fundamental Principles of the Sociology of Law (reprint ed, 1975); Coser (ed), translated by 
Moll, ‘Harvard Studies in Jurisprudence’ (New York: Arno Press, 1975) pp 81—82 and 493. 

42 See Meron, op cit n 14. 

43 Olsen, ‘Children’s Rights: Some Feminist Approaches to the United Nations Convention on the Rights 
of the Child’ in Alston et al, op cit n 2, p 216. 

44 Reported in Johnson, op cit n 16, p 111. 

45 ibid. 
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29(c)), now reads: ‘State Parties agree that the education of the child shall be 
directed to ... the development of respect for the child’s parents ... [etc].’ 
Clearly, this is a compromise which, while it was acceptable to all the delegates, 
does nothing to encourage or discourage either the traditions of African countries 
where children are expected to support their ailing parents or the values of Western 
countries where such support could well be interpreted as exploitation and as 
damaging to the child. This type of rather vague, neutral wording, which typifies 
much of the Convention, can hardly be seen as reflecting universal values.“ 

The drafters of the Convention were then forced to recognise that in most of the 
activities which affect people’s daily lives, local culture and tradition is still a 
much stronger force than universal values. This creates problems for those who 
would wish to claim that what we have here is ‘living law,’ for to make this claim 
is to assume that for the inhabitants of the global village universal values do in fact 
live. The converse is also true; if the values set out in the Convention do not work 
effectively on their own spontaneously to regulate behaviour in informal, non- 
coercive ways, then they cannot possibly be ‘living law.’ Despite the optimistic 
noises being made by some of the promoters of the Convention,“ therefore, it 
seems premature to speak of a global collective conscience waiting to be triggered 
into action to promote children’s interests or respect their autonomy in the same 
way as the individual and collective consciousness of American and French 
citizens may be pre-programmed by the existence of the Constitution or the 
Déclaration des Droits de l’ Homme. 

The second and perhaps more pragmatic way of describing how the Convention 
may be expected to work is to regard it as a package of legal communications 
containing ‘dignified statements’ about the treatment of children, which lie ready 
and waiting to be unpacked and converted into local laws by all those countries 
whose governments ratify the Convention. Let us now examine this alternative in a 
little more detail. 


E Children’s Rights as State Law 


The first point that should be made is that the Convention contains a wide range of 
rather vague political and economic rights and duties which require further 
precision and transformation at the national level if they are to become amenable to 
lawful/unlawful decisions. Let us briefly unpack a few of these to provide a 
flavour of the contents and language of the Convention. 
State Parties shall ensure to the maximum extent possible the survival and development of the child 
(Article 6(2)); 
the right to acquire a nationality and, as far as possible, the right to know and be cared for by his or her 
parents (Article 7); 
. the right not to be subject to arbitrary or unlawful interference with his or her privacy, family, home or 
correspondence, nor to unlawful attacks on his or her honour or reputation (Article 16); 


State Parties shall take all appropriate measures to ensure that children of working parents have the right 
to benefit from child-care services and facilities for which they are eligible (Article 18(3)); 





46 Lopakata, ‘The Rights of the Child are Universal’ in Freeman and Veerman (eds), op cit n 2, 
pp 47—52, and Barsh, ‘The Draft Convention on the Rights of the Child: A Case of Eurocentrism in 
Standard-Setting’ (1989) 58 Nordic J of Intl Law, p 24, who argues against criticisms that it was 
Western values which dominated the final version of the Convention. 

47 Seen 43. 
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State Parties shall take all appropriate legislative, administrative, social and education measures to 
protect the child from all forms of physical or mental violence, injury or abuse or negligent treatment, 
maltreatment or exploitation, including sexual abuse (Article 19); 


State Parties recognise the rights of the disabled child to special care and shall encourage and ensure the 
extension, subject to available resources, to the eligible child and those responsible for his or her care, 
of assistance for which application is made and which is appropriate to the child’s condition and to the 
circumstances of the parents or others caring for the child (Article 23(2)); 


State Parties recognise the right of every child to a standard of living adequate for the child’s physical, 
mental, moral and social development (Article 27(1)). 


In autopoietic terms, the reconstruction of political and economic rights for 
children as legal communications is not necessarily identical to their formal 
incorporation into the statutes and case law of the ratifying countries. What we are 
concerned with is, after all, not legal domains, but legal communications. Those 
social security offices, social work agencies, psychiatric clinics, intermediate 
treatment centres, which speak the language of law by coding social issues in terms 
of their lawfulness and unlawfulness, engage themselves in the reproduction of the 
legal system to the same degree as courtrooms or lawyers’ offices.“ Yet for these 
non-legal organisations to do no more than adopt a formal children’s rights charter 
would be likely to have about as much effect on children’s lives as local authorities 
declaring their territories to be nuclear-free zones has had on world peace. In the 
absence of governments committing themselves to firm policies, which both put 
the principles of the Convention into effect and outlawed any practices which 
contravene its Articles, it is hard to anticipate real gains for children’s health, 
education, housing, security and general well-being. Given the few votes likely to 
be gained by promoting children’s rights and the other, far more pressing, 
demands on government’s attention, such as rising crime, unemployment and the 
management of the economy, it seems highly unlikely that any government is 
going to place the full implementation of the Convention high on its political 
agenda. Indeed, it could well be argued that the transformation into law of 
substantive demands for the promotion of children’s welfare and autonomy lets 
governments off the hook by allowing them to couch their responses to the 
Convention in formalistic terms, void of any substantive improvements in 
children’s lives. 

Indeed, the British Government’s draft initial Report to the UN Committee on 
the Rights of the Child‘? contains many examples of such formalistic responses. 
Under the heading ‘Harmonising National Law and Policy with the Provision of 
the Convention,’ for example, the Report claims that the Children Act 1989 shares 
with the Convention ‘the two overarching principles, namely that the best interest 
of the child should be the first consideration and the voice of the child should be 
heard.’ The only evidence as to what this means in practice, however, is the bland 
statement: 


local authorities were providing a range of services to families experiencing difficulties thereby helping 
them to bring up their children themselves. Children were thus increasingly able to remain safely within 





48 See King, ‘Child Welfare Within Law: The Emergence of a Hybrid Discourse’ (1991) 18 JLS 3, 
pp 303—322; and King and Piper, op cit n 26. 

49 Initial Report by the Government of the United Kingdom to the UN Committee on the Rights of the 
Child: The UN Convention on the Rights of the Child (Department of Health, 1994). The report 
represents the UK Government’s compliance with the rules for monitoring the progress of children’s 
rights within each of the ratifying countries. The Government is also obliged to consult with interested 
parties on the content of the report. This it did by sending out copies of the 135-page draft report to 
child welfare organisations on 13 December 1993 and requiring comments by 31 December. See 
David Brindle’s article, ‘Charities Snub Token Report,’ The Guardian, 20 December 1993. 
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their own family. Fewer children were being subjected to the trauma of being removed from their 
homes. The welfare of children was being safeguarded and promoted more effectively than before. 


It would have been interesting to know exactly what these ‘services’ were and how 
all these improvements to the safety of children remaining with their families could 
have been possible, given the massive cuts in social services departments’ budgets 
and the reduction in the incomes of poorer families.°° It would also have been 
interesting to know what evidence allows the Government to assume that for 
children, particularly older children, to live away from their families is necessarily 
traumatic or less likely to promote their welfare. These questions are particularly 
pertinent in the light of a recent report from Gerrison Landsdowne, Director of the 
Children’s Rights Development Unit, which states: ‘the Government is 
fundamentally failing to address many of the rights of the Convention and the 
position is getting worse rather than better. It seems that the Government has 
ratified the document, put in on the shelf and ignored it.’>! Similarly, Mike 
Taylor, the United Kingdom and European Director of Save the Children, is 
quoted a8 saying: ‘in some areas the Government was damaging children’s 
rights.’ 

As further evidence of the rather formalistic way in which the British 
Government has reported progress in implementing the requirements of the 
Convention, one need look no further than the section of the Report dealing with 
Article 37a — the right not to be subjected to torture or other cruel, inhumane or 
degrading treatment or punishment. The draft Report blandly reassures the UN 
Committee on the Rights of the Child that [in the United Kingdom], ‘Courts have 
no power to order any form of cruel or degrading treatment or punishment to 
young offenders.’ 

The Convention, as an instrument of international law, permits a government to 
enter reservations in respect of those Articles with which it does not intend to 
comply. The British Government has taken advantage of this legal device by 
reserving the right to continue to apply its immigration and nationality legislation, 
despite the obvious severe suffering and hardship that may be caused to a 
significant number of children. The legislation, the Department of Health assures 
the UN Committee in the Report, ‘is entirely consistent with the thrust of the 
Convention.’ 

Another formalistic technique evident in the Report is that of picking and 
choosing the Article or statement of the Convention which best fits Government 
policy and ignoring all others. The Report claims, for example, that the right of 
parents under the Education Act 1993 ‘to withdraw their children from all or part 
of the sex education offered at school . . . is in keeping with Articles 5 and 18.1 of 
the Convention,’ which invokes respect for parental responsibilities, but omits to 
mention that Article 13 gives children the right ‘to seek, receive and impart 
information and ideas of all kinds,’ and fails to refer to that part of Article 5 which 
states that the exercise of ‘appropriate direction and guidance’ by parents should be 
‘consistent with the evolving capacities of the child.’ 

It is not my purpose, however, to embark upon a detailed analysis of the British 
Government’s policy towards children and its compliance or non-compliance with 
the demands of the Convention. Nor is the aim to suggest that this Government is 





50 See Oppenheim, ‘Families and the Recession: Living on the Breadline’ (1953) Childright 101, 
pp 11—14. 

51 Reported by Angela Neusatter in The Guardian, 22 September 1993. 

52 Reported by Brindle, op cit n 49. 
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better or worse than others in this regard. My purpose in referring to the 
Government’s draft Report is rather to illustrate how, once political and economic 
rights have been reconstructed as legal communications, it is possible, and indeed 
appropriate, for governments to respond by further legal communications, 
declaring that their policies are ‘lawful’ within the terms of the Convention. This 
leads inevitably to detailed arguments as to the precise meaning of these terms and 
what exactly constitutes compliance. A closed network of legal communications 
then develops around interpretations and applications of the Articles of the 
Convention. These communications gradually become further and further 
removed from the original overriding objective of the Convention: that of 
improving the lives of children. £ 

Dealing with complex issues concerning children’s welfare by offering bland 
responses based upon the letter of the law or formal statistics regarding court 
decisions and the legal actions of state agencies; entering reservations and so 
avoiding any legal obligation to comply with certain demands of the Convention, 
regardless of the suffering that this may cause some children; and selecting those 
Articles of the Convention which appear to endorse government policies, while 
failing to mention others which do not, are just three of the techniques that 
governments may legitimately use within this network of legal communications in 
order to avoid intrusive external scrutiny and interference with their policies. 

Moreover, even where state laws exist, which actively promote the principles of 
the Convention, there is no guarantee that governments will make the necessary 
resources available to enforce new laws or underwrite the massive provision of 
services and financial support which are often needed to meet children’s welfare 
rights. Remaining within the closed system of law with its lawful/unlawful 
coding is, then, an effective way of ensuring that difficult questions concerning 
substantive improvements to children’s lives are not asked or, if asked, may be 
answered in a formalistic manner, which tells one little or nothing about the real 
conditions in which children live. 


F Children’s Rights as Lawyers’ Law 


In terms of autopoietic theory, probably the surest way of transforming children’s 
rights into laws which bite is to generate the kind of ‘perturbations’ which demand 
an immediate legal response and so bring about the kind of ‘structural coupling’ 
between specific incidences of children’s suffering and the law. This lies very 
much in the realm of Ehrlich’s juristic or lawyers’ law.*4 An example in England 
would be a family, aided by a children’s rights organisation, winning a court case 
against a local authority to establish that accommodation in a bed-and-breakfast 
hotel was unlawful, being detrimental to the welfare of the child. The ratification 
of and publicity surrounding the Convention has in those countries with a strong 
tradition of litigation®> made more probable a flow of cases to the courts calling 
for the rights for children in different situations to be defined and refined. 

As I have already described, however, the incorporation of children’s rights into 
juristic law is not a simple exercise in relocation. Rather, the vague and general 





53 The history of Part II (Local Authority Support for Children and Families) of the Children Act since 
1989 stands as a prime example. of good intentions being sabotaged by inadequate resources. 

54 ‘We are referring here to the legal world of lawyers and the court’: Ehrlich, op cit n 42. 

55 That is, those with Anglo-American style legal systems. 
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statements in the Convention designed to protect children and provide them with 
autonomy has to undergo the necessary transformation to make them acceptable as 
law, that is, amenable to law’s specific coding and procedural requirements. An 
example of both the triumph and the limits of children’s rights through law would 
be the landmark House of Lords case of Gillick.** The Gillick decision radically 
transformed parent-child relationships within law by stating that older children 
could be responsible for decisions concerning their own medical treatment 
provided that the child had reached a sufficient level of intelligence and 
understanding. This assessment of a child’s intelligence and understanding was, of 
course, left for the English judges to decide. As might be expected from 
Luhmann’s description of law’s stabilisation function,’ subsequent cases have 
provided the courts with ample opportunity for narrowing the scope of Gillick’s 
application in ways which promote and reinforce socially acceptable notions of 
children’s competence at various ages and of the limits of parental authority .58 

Attempts to incorporate the ‘living law’ of international children’s rights into 
local forms, which will substantially relieve children’s suffering and provide 
childhood autonomy in Western countries, is likely to encounter yet a further 
difficulty. As Weber pointed out, ‘customary law’ in such modern Western 
countries ‘is in reality lawyers’ law.’ The reliance of local children’s rights 
activists upon the structural coupling of the law of the Convention with a wide 
variety of social activities concerning children will also provide ample opportunity 
for lawyers to reconstruct rights for children in ways which further their own 
interests and of those groups of quasi-legal professionals® who have taken upon 
themselves the responsibility of promoting children as legal subjects. Indeed, 
Articles 40(2)*! and 12® of the Convention offer enormous scope to lawyers and 
quasi-legal professionals for the colonisation of new areas of social life following 
Convention inspired perturbations. 

Cynical as this may seem, there is no evidence that a heavy dose of legal 
formalism in areas of decision making concerning children’s welfare or the 
provision of lawyers for children in courts of law in England or America has in any 





56 Gillick v West Norfolk and Wisbech Area Health Authority [1985] 2 WLR 830. 

57 We need to bear in mind here what Luhmann has identified as the role of law as a social system — that 
of ‘stabilising congruent expectations,’ the provision of continuity and certainty which avoids the need 
for people to learn from experience (Luhmann, ‘Law as a Social System’ (1989) 83 Northwestern 
Univ LR 136). 

58 In Re S (A Minor) (The Independent, 9 July 1992), the Court of Appeal upheld a judge’s decision that a 
ten-year-old was sufficiently mature to object to being returned to France from where she had been 
abducted by her mother. In the same week the Court of Appeal declared that a 16-year-old anorexic’s 
decision to refuse medical treatment could be overruled by her parents and doctors in life and death 
situations (Re J (A Minor): Medical Treatment, The Independent, 14 July 1992). Finally, in Re R (A 
Minor) [1991] 3 WLR 592, the Court of Appeal decided that a 15-year-old child, who had been 
committed to a mental hospital, lacked the necessary maturity to decide whether or not to take 
medication. See also Douglas, ‘Retreat from Gillick’ (1992) MLR 569. 

59 Weber, Economy and Society (Berkeley: University of California Press, 1978) p 867. 

60 For example, the guardians ad litem in English and American courts and the teams of éducateurs de la 
justice in the French courts. : 

61 Article 40(2) states that ‘every child alleged as or accused of having infringed the penal law has’ the 
guarantee . . . ‘to have legal or other appropriate assistance in the preparation and presentation of his 
or her defence.’ The insistence on the presence of a representative to present the child’s defence, even 
in cases where the child does not challenge the criminal allegation, has led to the United Kingdom 
entering a reservation to the Convention to protect Scottish Children’s Panels from an invasion of legal 
representatives. 

62 Article 12 provides the child with ‘an opportunity to be heard in any judicial or administrative 
proceedings affecting the child, either directly or through a representative or an appropriate body, ina 
manner consistent with the procedural rules of national law.’ 
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way improved the lives of the majority of those children concerned. In fact, there 
is some evidence pointing in the opposite direction.” Yet this prospect of 
increased legal formalism, through the codification of new areas of social activity 
concerning children and through the imminent invasion of an army of professional 
child representers, has without doubt been boosted by the ratification by so many 
states of the Convention.“ This is not in itself necessarily bad for all children in 
all situations. The problem is rather that, within law, communications couched in 
legal terms tend, as we have seen, to take on a life of their own developing 
independently from political or economic communications. Children who in 
political communications may be seen as citizens and subjects are miraculously 
transformed into litigants and clients and their political rights into due process and 
procedural rights. Legal constructions of reality are now preferred to other 
interpretations of the same social event. The absurdities which can result from this 
‘juridification’ of social life was depicted in the classic New Yorker cartoon of 
the incredulous father asking his young son, ‘You say that if I make you drink your 
milk, you'll sue me?’ Indeed, one American twelve-year-old, Gregory 
Kingsley,® has recently succeeded in ‘divorcing’ his natural mother in the courts, 
leaving the way open for him to be adopted by his richer and more stable foster 
parents. These may be extreme examples, but they represent nevertheless an 
increasing tendency for the social identity of children and childhood to be defined 
by law. Law, as a system of communications, can relate the child to other people in 
that child’s life only by reconstructing the psychological complexity in terms of the 
lawfulness or unlawfulness of the child’s situation. The moment when children, 
encouraged by their lawyers, regularly take their parents to court for wrongful 
birth, negligent upbringing or assault may not yet be with us, but inadvertently the 
Convention may have brought it that much closer. 


Conclusion 


The introduction into international law of the ‘manifesto rights’ or ‘dignified 
statements’ about interests of and ‘pious hopes’ for children is clearly seen by the 
promoters of the Convention as the first stage in a process of taking children’s 
rights seriously. It is certainly true that the Convention is likely to have the effect 





63 See King and Trowell, op cit n 8. 

64 A recent example has occurred in Scotland where, at present, cases where a child is removed from its 
home under a Place of Safety Order go before an informal specialist Children’s Panel for consideration 
as to whether it is in the interests of the child’s welfare for the order to continue. The White Paper, 
Scotland’s Children: Proposals for Child Care Policy and Law (Edinburgh: HMSO, 1993) Cmnd 
2286, proposes that, where the parent or child disputes the removal, a formal hearing with legal 
representation for parents and child in the Sheriff’s Court will in future be the forum for deciding the 
legality of removals under the new Emergency Protection Order. While such safeguards may protect 
the procedural rights of the child, their relevance to the promotion of children’s welfare is 
questionable. (For a full discussion of these issues, see King, ‘Law’s Healing of Children’s Hearings: 
The Paradox Moves North,’ Journal of Social Policy (forthcoming). 

65 Under the Children Act 1989, children may now commence their own proceedings. The Children’s 
Legal Centre (London) has recently produced a publication under the title Your say in court, which 
‘describes the law, procedures and practicalities involved for young people themselves initiating their 
own court proceedings’ (1993) Childright (September) p 2. 

66 See Habermas, Theorie des kommunidativen Handelns (1981) and op cit n 25. 

67 Cartoon by Warren Miller in The New Yorker, 24 July 1978, p 45. 

68 The Independent, 29 September 1992. 
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of drawing the attention of governments and the mass media of post-industrial 
Western societies to the needs of children as a weak, vulnerable and sensitive 
group and to the harms that they may suffer if those needs are not met. 

It is no startling conclusion to suggest that at the level of international law the 
mechanisms do not exist to force governments to comply with the demands which 
may involve the massive redeployment of resources and major changes in policy. 
Nor is it particularly surprising if we find that, at the level of individual states, 
campaigns for substantive rights for children may become obstructed by 
government inertia, poverty or indifference. What autopoietic theory is able to 
add, however, is the image of demands for substantive rights for children being 
reconstructed as legal communications which governments are then able to 
respond to and operate upon within the closed system of law and so avoid the 
complexities and, at times, embarrassment that these demands generate. 

Reconstructing children’s rights as law has the additional advantage for 
governments and the United Nations of giving the impression that something is 
being done for the children of the world. In its communications, the legal system 
provides society with an image of law as capable of providing order and structure 
in an unruly and disordered world. The United Nations in its Convention on the 
Rights of the Child offers us a vision of a three-tiered hierarchy consisting of 
international law at the top, state law in the middle, and those national institutions, 
agencies and organisations concerned with child protection and welfare at the 
bottom. In the exhortations to national governments to ‘assure,’ ‘promote,’ 
‘encourage,’ ‘undertake,’ ‘provide,’ ‘respect,’ ‘use their best efforts’ and ‘take all 
appropriate legislative, social and educational measures,’® and in the impressive 
tally of countries that have ratified the Convention, the impression is conveyed of a 
direct line of command (or at least strong influence), from the United Nations to 
nation-state to citizen. As we have seen, this impression bears little relation to any 
realities except those created by law. 

Any false hopes generated by the Convention are nobody’s fault. One cannot 
blame those advocates of children’s rights, stirred into action by the spectacle of 
widespread child suffering and the powerlessness of children in the face of adult 
tyranny, insensitivity or indifference, for being carried away on the magic carpet 
of excessive optimism. It was not they who misled us into believing that the law 
was capable of improving children’s lives by the imposition of legal order, but law 
itself. They were themselves misled. Their hopes arose from a genuine misreading 
of the nature of law and legal operations. To enter into and operate within the 
communicative world of law is to talk and think like a lawyer, that is to commit 
oneself increasingly to a belief in law’s version of the social universe where 
political, economic and moral statements are all represented as amenable to direct 
legal transformation and to enforcement by law. At times when people are reeling 
from the uncertainties and insecurities created by global political and economic 
upheavals of enormous proportions law’s vision of itself and of society may prove 
particularly attractive. To see children, the hope for the future, as protected and 
respected for their human attributes by an all-embracing legal order, which offers 
them rights, is to give the impression that the rational control of that future is 
within our grasp, if only we were to take seriously children’s rights, now 
reconstructed by law, by believing in them and their magic. 


69 Terms used in the Convention. 
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Introduction 


The problems facing the sexually abused child involved in the criminal justice 
system have been well rehearsed! and steps have been taken to respond to their 
plight.2 But there has so far been little recognition of the added difficulties 
confronting children with disabilities? and relatively few cases involving such 
children have so far reached the courts. Children whose disability results in a lack 
of verbal skills are particularly disadvantaged in a legal culture which takes oral 
corimunication for granted and relies heavily upon it. This article will consider the 
vulnerability of disabled children to abuse. It will then go on to examine the 
communication difficulties which affect many of them and the extent to which 
these difficulties inhibit or debar them at each stage of the criminal process. 
Finally, it will suggest what needs to be done to ensure that disabled children are 
afforded equal access to the criminal justice system. 


A Disability and Abuse 


In 1985 it was officially estimated that there were 360,000 children under 16 in this 
country with one or more disabilities, that is, 3 per cent of all children under 16.4 
But it is only relatively recently that it has been recognised that disabled children 
may become victims of physical or sexual abuse and may, indeed, be more 
vulnerable to such abuse than other children." Certainly, it is clear that there are a 
number of factors which place disabled children particularly at risk of abuse.° 
First, disabled children are often unable to run away and are easy to overpower. 
Many are deprived of personal privacy because they are physically dependent and 
their intimate personal care has to be undertaken by others. In extreme cases of 
total physical dependency, recognition of abuse may be difficult for the child and 
ideas about bodily integrity and sexual choice hard for her to sustain. Moreover, a 
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1 See eg Report of the Advisory Group on Video-Recorded Evidence (London: Home Office, December 
989) 


2 See Criminal Justice Act 1988, ss 32—34, Criminal Justice Act 1991, ss 52—55. 

3 The term ‘disability’ as used in this article covers a range of impairments including learning disability, 
ie mental handicap. 

4 Bone and Meltzer, The Prevalence of Disability Among Children (OPCS Surveys of Disability in Great 
Britain, Report 3, Office of Population, Censuses and Surveys, 1989) pp 17—18. The survey relied 
on the International Classification of Impairments, Disabilities and Handicaps produced by the World 
Health Organisation; see pp 7—9. 

5 See eg Sinason, Mental Handicap and the Human Condition (London: Free Association Books, 1992) 
p 298; Tharinger et al, ‘Sexual Abuse and Mental Exploitation of Children with Mental Retardation 
and Other Handicaps’ (1990) 14 Child Abuse and Neglect 301, at p 304. 

6 See eg Brown and Craft, Thinking the Unthinkable — Papers on Sexual Abuse and People with 
Learning Difficulties (London: Family Planning Education Unit, 1989) pp 2—3. 
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disabled child, whether she lives at home or in a residential setting, will frequently 
be put in the charge of numerous carers and subjected to the ministrations of a 
range of therapists, professionals and miscellaneous others. The sheer number of 
those involved in the care of the disabled exposes them to greater risk of abuse than 
other children. 

Disabled children also tend to be ill-informed about sexual matters. There has 
been a disinclination to provide them with sex education, owing in part to a general 
denial of their sexuality. Abuse may therefore not be recognised or characterised 
as such either by the child or by her carers and many disabled children may fail to 
appreciate their right to sexual choice.’ A further significant factor is the poor 
self-image which is characteristic of many disabled children. Deaf children, for 
example, ‘very often become dependent, malleable and lacking in confidence, self- 
esteem and strength.’® Such children do not assume that account should be taken 
of their wishes or that they have a right to say ‘no’. Children who are utterly 
dependent on others may lack a sense of control over what happens to them. They 
are geared towards survival which involves accommodation and obedience. The 
compliance and exaggerated respect for authority frequently manifested by 
disabled children may render them easy prey for abusers.’ It is also the case that 
some disabled children are so deprived of affection and so used to being ignored 
that they may accept abuse because of the attention it brings. 

Disabled children with communication difficulties may be unable to protest to an 
abuser or to cry out for help. They may also have great difficulty in explaining 
what has happened to them. A child who is unable to report abuse is an attractive 
proposition for an abuser. Disabled children who are able to communicate may 
lack the assertiveness or the knowledge of how or where to complain or may be too 
dependent on the abuser to dare to do so. Those who do report the abuse may find 
that their complaints are treated with scepticism. Some adults will doubt that a 
severely disabled child could be the subject of sexual attention. Other myths about 
the disabled serve equally to undermine their credibility .!° It may be thought, for 
example, that no one would be so callous as to abuse a disabled child, that abuse is 
perpetrated by strangers not by carers, that a child with learning disability or with 
communication difficulties will have misunderstood what happened or may even 
have invited attention. 

It has also been suggested that societal attitudes to disability may provide a 
climate for abuse.!! Those who are afforded second-class citizenship are 
frequently singled out for victimisation. Whether or not this is the case, it is now 
increasingly recognised that those who have a sexual interest in children may well 
target the disabled child.’ 


7 See Cole, ‘Facing the Challenges of Sexual Abuse of the Disabled’ (1984—86) 7 Sexuality and 
Disability 71, p 86; Tharinger, loc cit n 5 supra, p 305. In a Canadian survey, lack of sexual 
knowledge was found to be a major factor contributing to the vulnerability of disabled victims to 
abuse. See Sobsey and Varnhagen, ‘Sexual Abuse and Exploitation of People with Disabilities’ in Sapo 
and Gougen (eds), Special Education Across Canada (Vancouver: Vancouver Centre for Human 
Development and Research, 1989), at p 210. 

8 Kennedy, ‘The Deaf Child who is Sexually Abused — Is There a Need for a Dual Specialist?’ (1990) 4 
Child Abuse Review 3. 

9 Walmsley, ‘The Need for Safeguards’ in Brown and Craft, op cit n 6 supra, at p 5. 

10 See Cole, n 7 supra, at pp 84—85. 

11 See eg Roberts, The SCOSAC Focus on Child Sexual Abuse and People with Disabilities (London: The 
Standing Committee on Sexually Abused Children, 1992) p 5. 

12 See eg Cole, loc cit n 7 supra, at p 82; Tharinger, loc cit n 5 supra, p 305. 
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Disability in the area of communication represents the second most common type 
of disability affecting children in Britain. Thus, in 1985 it was found that 120,000 
children had limitations to do with communication. There is a range of 
disabilities which impede the capacity to communicate verbally.!* These include, 
for example, deafness, deaf blindness, learning disability, language disorders, 
cerebral palsy, spina bifida and hydrocephalus. 

In 1985 it was estimated that there were 65,000 hearing-impaired children in the 
UK.'5 For some deaf children, hearing aids solve the problem. For others, with 
nerve deafness, hearing aids cannot prevent sound distortion so that understanding 
speech remains difficult. Such children are generally educated to use whatever 
hearing capacity they have with the assistance of a hearing aid, to speak as much as 
they can and to lip-read. Some are also taught Sign Language. British Sign 
Language (BSL) is a full visual language quite distinct from English with its own 
structure and word order. Children are often taught to Sign using Sign Supported 
English which uses the same signs as BSL but follows English word order. They 
acquire BSL as they grow older.© But some profoundly deaf children have almost 
no language at all. Their understanding of English may be very limited and their 
speech may consist of 20 words or fewer. Such children, if they are proficient at 
Sign Language, have the benefit of an efficient, alternative means of 
communication. But those who have not been taught to Sign will have severe 
difficulties with communication. 

It has been estimated that there are about 1,000 deaf blind children in this 
country.!7 Some are deaf and blind at birth, whilst in other cases deafness and 
blindness supervene at a later stage. Some retain partial hearing and partial sight. 
Those who have heard and seen are better placed to communicate than those who 
have never been able to do so. Those with partial vision may be able to use Sign 
Language, or alternatively picture cards or communication boards.'® Some 
children are also able to use computers for communication. For other older deaf 
blind children, communication takes the form of spelling out each letter of a word 
on the hand. This is done either through a special deaf blind manual alphabet or by 
drawing block capital letters on the palm of the hand with the forefinger. Most deaf 
blind children, however, have virtually no communication system. 

Children with cerebral palsy!® often cannot speak. Some use communication 
boards which contain columns of words or symbols at which the child points with a 
finger. Communication boards use a number of different systems, including 
Makaton and Rebus. Makaton is a partial language programme which provides 
basic communication using picture signs and symbols. It is based on British Sign 
Language but its vocabulary is limited. Rebus, which is designed for less able 
children, is also pictorial and is based on phonics. The problem with 
communication boards is that they often lack sexual signs or vocabulary so that the 





13 Bone and Melzer, op cit n 4 supra, at p 22. 

14 See Kennedy, ‘Not the Only Way to Communicate’ (1992) 1 Child Abuse Review 169. 

15 See Bone and Melzer, op cit n 4 supra, at p 24. 

16 See Kennedy, loc cit n 14 supra, at p 170. Some children also use finger spelling, a system in which 
each letter of the alphabet is represented by a different hand position. 

17 See Kennedy, loc cit n 14 supra, at p 172. 

18 See next paragraph. 

19 Some children become afflicted with cerebral palsy as a result of abuse: see Diamond, ‘Child Abuse in 
a Cerebral Palsied Population’ (1983) 25 Developmental Medicine and Child Neurology 169. 
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child will be deprived of the wherewithal to communicate abuse. The Makaton 
system is now being developed to overcome this problem and to provide a far more 
extensive general vocabulary. Some very able children with cerebral palsy use 
boards with a system called Blissymbolics. This is highly sophisticated and 
contains a large vocabulary. Some children will have boards with as many as 2,000 
words or symbols, including an extensive sexual vocabulary and the vocabulary of 
time and space. Children’s mastery of this system and the extent of the vocabulary 
on the boards will vary according to age and cognitive ability. Some children who 
use communication boards are incapable of pointing at them with their fingers. In 
their case, it is necessary for a facilitator to move down the boards pointing at the 
words and symbols until the child indicates that the right one has been reached. 
The child will have her own way of registering yes or no, for example, by shaking 
her head, or looking up for yes and down for no which is referred to as eye 
pointing. With the development of advanced electronics and computers, some 
children with cerebral palsy are now able to use computers with speech 
synthesizers which turn words typed onto a keyboard into artificial speech. 

Amongst children with learning disability,” there is a range of ability and 
disability. Some children are able to manage oral communication perfectly 
adequately, whilst others are unable to express themselves effectively or to 
understand what they read or what is said to them. Others can understand but have 
difficulty expressing themselves. Some children may be helped both to understand 
and to communicate by teaching them Makaton signs and symbols to use with 
speech. Written text may also be explicated for them through Makaton symbols 
juxtaposed to the text. 

Some children with language disorders are unable to express themselves through 
verbal language, others have difficulty understanding language and some are 
unable to speak or understand. But many have high intelligence and these may be 
taught to communicate through Paget Gorman signed speech which is a 
combination of sign language and speech. It is related far more closely to English 
than British Sign Language and has a wide vocabulary. Children with spina bifida 
and hydrocephalus are able to communicate verbally, but their thought processes 
may be slow and they may require more time to assimilate and comprehend what is 
said to them. 

It is suggested here that disabled children may be divided into two general 
categories. Category 1 consists of those who can communicate orally, albeit with 
some difficulty, those who can do so with assistance from other complementary 
systems, and those who may be described as alternative communicators who can 
communicate effectively using a system other than oral communication. 
Category 2 consists of those who are unable to communicate effectively, either 
orally or by using some alternative system. Into Category 1 would come, for 
example, children with spina bifida and hydrocephalus, some children with 
learning disability, Deaf children who are fluent in Sign Language, partially deaf 
children who can speak and can lip-read efficiently with or without the assistance 
of Sign Language, a small minority of deaf blind children who have some residual 
hearing and sight and can communicate through computers and/or Sign Language 
and the deaf blind manual alphabet, children with a language disorder who have 
mastered Paget Gorman signed speech, and some children with cerebral palsy who 


use computers or communication boards with Blissymbolics. Into Category 2.-"> 
would come, for example, profoundly deaf children with no Sign Language and a /7 >> 
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severely limited ability to speak and understand English, most deaf blind children, 
some children with learning disabilities, some with language disorders, and those 
with cerebral palsy who cannot speak or use computers and are not proficient users 
of Blissymbolics.”! 

It is fair to say that children in Category 2 are at present unlikely to be able to be 
protected by the criminal justice system whatever changes in its modus operandi 
are contemplated. The way ahead, if some of these children are to be properly 
protected through civil or criminal procedures, is for alternative communication 
systems to be improved. Thus, for example, some of the children in this category 
rely on Makaton. Their ability to communicate abuse should improve considerably 
once this system has developed. Similarly, a change in approach to the education 
of Deaf children, so that sign language is taught more extensively, might ensure 
that more Deaf children are able to communicate successfully.2* Funding to 
provide more children with computer-assisted communication systems would also 
make a substantial difference. It must, however, be recognised that for some 
children effective communication will never be a realistic possibility. This article 
will henceforth concern itself with children in Category 1. 


C The Disabled Child and the Criminal Justice System 


The problems involved in prosecutions for child sexual abuse are well known. But 
for the disabled child who needs either wholly or partially to use other systems for 
communication, every step required by the criminal justice system, from reporting 
the offence to actual trial, poses far greater difficulties. 


(a) Reporting 


It has already been suggested that disabled children may face a formidable task in 
communicating abuse and in persuading others to believe them. Reporting requires 
a certain self-confidence and enough self-regard to consider that one has been 
wronged and that something should be done about it. But even where a disabled 
child does wish to report the matter, serious obstacles confront her. Her abuser 
may try to intimidate her. If she uses an alternative communication system, she 
will be unable to use a telephone help line such as Child Line; and reporting to 
police or social services will also, in many cases, be impossible. She will have 
instead to select one of the few individuals whom she knows and trusts and who 
shares her communication system. Whether the matter is then taken further will 
very much depend on that person’s reaction. Given the sceptical attitude of some 
adults to disabled children’s disclosures and the difficulty which others may have 
in confronting the issue of abuse, a large percentage of complaints is likely to be 
lost at this stage. 


(b) The Investigation and Interview 


Even where child abuse is reported to social services, many complaints fall out of 
the system and many never reach the interview stage.”? The drop-out rate is likely 


21 Autistic children would also be included within this category. 

22 See Kennedy, loc cit n 8 supra. 

23 For a recent discussion of this, see Wattam, ‘Kids on Film,’ Community Care, Issue No 987, 
7 October 1993, at p 21. 
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to be far greater where disabled children are concerned so that only a tiny 
percentage will ever proceed to investigation and interview. Investigations, of 
alleged offences against children are dealt with on a multi-agency basis with police 
and social workers ‘working together.’ The Criminal Justice Act 1991 permits 
video-recorded interviews to be used in court” and the recommended procedure 
for conducting such interviews is set out in a Memorandum of Good Practice 
drawn up by the Home Office in conjunction with the Department of Health.? But 
whether or not the decision is made to video-record the interview with a disabled 
child, the investigating team will face considerable difficulties. Police and social 
workers who are trained to deal with child abuse generally have limited experience 
of disability, whilst social workers who specialise in disability would generally be 
unable to conduct the investigation since they frequently have no training in 
dealing with abuse. Thus, a joint investigating team will very often need to call 
upon outside expertise where disabled children are concerned. But the team may 
not realise what expertise is available or know where to obtain it. Moreover, in the 
case of Deaf children, qualified Sign Language interpreters or trained lip-speakers 
are hard to find. There are, at present, only 12 lip-speakers in England who are 
trained to the requisite level for interviewing of this kind,” with one in Wales, 
one in Scotland and none in Northern Ireland. There are’39 fully-qualified sign 
language interpreters in England who work on a freelance basis, with four in 
Wales, one in Scotland and one in Northern Ireland.” But in both cases, the 
availability of some of those who are qualified is limited. In addition, the team will 
need someone to advise about the particular disability and may also require special 
equipment to conduct the investigation. Thus, there will be a range of problems 
involved in setting up the investigation which may well act as a deterrent to doing 
so, with the result that many of these cases fall by the wayside. 


The Memorandum of Good Practice 


Where a decision is made to video-record the interview, the Memorandum will 
need to be followed as far as possible to try to ensure that the video-recording will 
be acceptable in a criminal court. Since a video, if accepted by the court, will be 
used as a substitute for examination-in-chief at the trial, there are clearly 
considerable advantages where Category 1 children are concerned to proceeding 
in this way. But the Memorandum is not intended to provide a ‘universal 
prescription.” It accepts that ‘each child is unique and the effective interview 
will be one which is tailored to the child’s particular needs and circumstances. 2° 





24 s54, 

25 Memorandum of Good Practice on Video-Recorded Interviews with Child Witnesses in Criminal 
Proceedings (HMSO, 1992) (henceforth referred to by paragraph numbers only). The Memorandum 
was drawn up with the assistance of the Policy Steering Group which was established for the purpose 
and consisted of professionals from different disciplines and the voluntary sector. It drew upon the 
recommendations of the Home Office Advisory Group on Video-Recorded Evidence; see op citn 1 
supra. 

26 There are three levels of training for lip-speakers. Those qualified for interviewing of this kind must 
have attained Level 2. See Hearing Concern, Register of Lipspeakers for England, Scotland, Wales 
and Northern Ireland (1993). 

27 The Council for the Advancement of Communication with Deaf People publishes a directory of fully- 
qualified sign language interpreters. 

28 Criminal Justice Act 1991, s 54. 

29 Memorandum, p 1. 

30 ibid. 
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This is just as well since, although the Memorandum does in places allude to 
disability, this is very much in general terms and as a second thought. There is 
insufficient recognition either of the range of disabilities or of many of the issues 
which are likely to arise when interviewing a disabled child.*! 

Before proceeding with the interview, the joint investigating team is required to 
consider whether the child will make a competent witness.” As a result of the 
Criminal Justice Act 1991,3 children are no longer assumed to be incompetent 
unless they can pass a test®4 and should therefore be assumed to be competent. But 
the competence of a disabled child is likely to remain an issue. The Memorandum 
states that the team must assess whether the child will be able ‘to give a coherent 
account of the events under investigation.’*> Investigators should ‘assume that the 
courts will be willing to listen to the evidence of any child who is able to 
communicate about the alleged offence in a way the team as a whole can 
understand. ’3° This direction needs a little elaboration in the case of children who 
are disabled, but the criterion suggested is sound. It has too often been the case that 
learning disabled children,’ or those with other disabilities, have been regarded 
automatically as incompetent witnesses. But provided such children can give an 
account of what happened, albeit with the assistance of an interpreter, or of some 
electronic equipment, this should be sufficient to satisfy the requirement. Matters 
such as the intelligence of the child and her appreciation of the difference between 
truth and lies should now be regarded as irrelevant as far as the issue of 
competence is concerned.*8 

The Memorandum places strong emphasis on the technical aspects of video- 
recording and extensive guidance is provided on this.” But special techniques 
may be required where some disabled children are concerned. For example, when 
interviewing children with multiple disabilities using communication boards, 
Marchant and Page used split screen filming to show the child’s facial expressions 
and eye pointing in one half and the adult’s hand pointing on the board in the other 
half.“ Some guidance on video techniques for interviews with disabled children 
should ideally have been provided. 

The Memorandum also discusses the issue of who should interview the child. It 
states: ‘The interviewer should be a person who has or is likely to be able to 
establish rapport with the child, who understands how to communicate effectively 
with her.’4! It appears to recognise, however, that in some cases there may be no 





31 Issues which arise in interviewing children with multiple disabilities are discussed by Marchant and 
Page in Bridging the Gap: Child Protection Work with Children with Multiple Disabilities (London: 
NSPCC, 1992). 

32 para 2.11. 

33 s52. 

34 It was previously the case that, for a child to give evidence under oath, the judge had to be satisfied that 
she understood the nature of the oath and the obligation of speaking the truth. To give unsworn 
evidence, the Children and Young Person’s Act 1933, s 38(1) provided that the judge had to be 
satisfied that the child had enough intelligence to justify hearing her evidence and that she understood 
the duty of speaking the truth. Children under 14 will now always give their evidence unsworn and 
s 38(1) has been repealed so that there is no longer any special test of competence for child witnesses. 

35 para 2.11. 

36 para 2.14. 

37 See Sinason, n 5 supra, pp 298 and 311. 

38 See Birch, ‘Children’s Evidence’ [1992] Crim LR 262, at pp 266—269. 

39 See Annex F. 

40 Marchant and Page, ‘Bridging the Gap: Abuse of Children with Multiple Disabilities’ (1992) 1 Child 
Abuse Review 179, at p 183. 

41 para 2.23. 
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such person in the team. It goes on to state, therefore, that ‘exceptionally, it may 
be in the interests of the child to be interviewed by an adult in whom he or she has 
already put confidence but who is not a member of the investigating team.’*? The 
question of who does the interviewing is clearly a critical one, but no guidance is 
given in assessing suitability where a disabled child is concerned. There is likely to 
be considerable difficulty in finding someone to fit the bill, which may well mean 
that a member of the investigating team will have to assume the task. The 
Memorandum acknowledges that in this event ‘it may be necessary for 
communication to pass through an appropriately skilled third party, for example a 
person who can use sign language.’*’ But, once again, there is no recognition in 
the Memorandum of the difficulties to which this course of action may give rise. 
First of all, a fully qualified interpreter should be found. It is not sufficient simply 
to bring in anyone capable of communicating in a similar way. Quite apart from 
the paucity of such interpreters, she or he will have to be willing not merely to 
interpret at the interview but to attend court and testify if need be about the conduct 
of the interview. A translation will also have to be made available for the court.“ 
But even if a qualified interpreter willing to take on the task is found, many other 
questions arise. The interpreter will need to be given the opportunity to establish 
some rapport with the child and to find out about her communication level and her 
individual method of signing or using any other communication system. Should 
this take place before or after the recorded interview begins?* Interpreters 
often** have no understanding of child abuse and this may hinder the interview. 
Can the interpreter receive any form of briefing beforehand? Above all, how is the 
interview to be managed where an interpreter is used? None of these matters is 
considered in the Memorandum. 


The Four Phases of the Interview 


The Memorandum contemplates that there will be four phases to the interview, but 
there must be some doubt whether this scheme of things will always be appropriate 
where a disabled child is concerned. 

In the first and crucial phase of the interview, referred to as the ‘Rapport 
Phase,” the interviewer is supposed to build up a rapport with the child. It will 
undoubtedly be hard for the interviewer to do this where the interpreter is asking 
the questions, since the child will focus attention on the interpreter. For the 
interviewer to build rapport between herself and the child in a three-way situation 
requires particular skill. This issue is not addressed in the Memorandum. As 
mentioned above, it is also unclear whether some form of rapport building with the 
interpreter should take place at this stage as well and, if so, how this is to be 
managed. 


42 para 2.24, 

43 para 2.10. 

44 ibid. On the issue of the hearsay rule where interpreters are used, see Carter, Cases and Statutes on 
Evidence (London: Sweet and Maxwell, 1990) pp 289—290. 

45 The Memorandum states that informed consideration should be given to the child’s linguistic 
development before the interview (para 2.4). It also states that knowledge of the child’s 
communication skills should be supplemented during the first phase of the interview (para 3.4) when 
rapport-building with the interviewer should also take place. But it is not clear how the interpreter fits 
into this scheme. 

46 The National Deaf Children’s Society has for the past three years been training qualified sign language 
interpreters in child protection investigative interviewing. 

47 paras 3.4—3.11. 
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At the end of this phase, the Memorandum suggests that the interviewer convey 
to the child the need to speak the truth. But abstract concepts will be hard to convey 
to some disabled children, young children in particular. The Memorandum states 
that the interviewer should use terms ‘suitable to the child’s age, understanding 
and emotional condition.’“8 This should allow interviewers the flexibility they 
need to explain this idea to children who are disabled. 

The second phase, ‘Free Narrative Account,’ is described as the heart of the 
interview. Only the most general, open-ended questions are supposed to be asked. 
Every effort must be made to obtain information which is spontaneous and free 
from the interviewer’s influence. However, some disabled children will be unable 
to provide this spontaneous free narrative even using their own communication 
method. The learning disabled child, for example, may tend to rely on others to 
take the lead. Lack of confidence and self-esteem is likely to compound the 
problem of providing the kind of free flow which is apparently required. 

The Memorandum suggests that in the case of disabled children, the interview 
must be planned with particular care. It also suggests that consideration be given to 
the use of dolls and other props.5 But there are many pitfalls in the use of such 
aids and considerable skill is needed in deploying them. Problems are likely to 
arise with blind children and children with cerebral palsy whose movements may 
be limited or whose lack of control over bodily movements impedes touching and 
pointing. Some guidance on the use of dolls where disabled children are being 
interviewed would have been useful.5! The Memorandum also suggests that 
genitalled dolls should only be used once the child has finished her free narrative 
account and the general substance of her story is reasonably clear. But it may be 
difficult to obtain the substance of a disabled child’s evidence without resort to the 
dolls since many disabled children require visual help. Again, leading questions 
are not supposed to be used with the dolls, but it may be more difficult to avoid 
them with some disabled children. 

The third phase is ‘Questioning’ in which the interviewer is supposed to move 
from open-ended to specific questions avoiding leading questions. But some 
disabled children may be unable to disclose abuse without them. The 
Memorandum recognises the problem as it affects learning disabled children, but 
says nothing of other disabled children who may be similarly affected. It suggests, 
optimistically perhaps, that courts do recognise that children with learning 
difficulties may require some prompting and expresses the hope that, ‘As the 
courts become more aware of the difficulties of obtaining evidence from witnesses 
... who have a learning difficulty ..., a sympathetic attitude may be taken 
towards necessary leading questions.’ The Memorandum cannot be faulted in its 
treatment of leading questions, but those charged with the task of interviewing 
disabled children are likely to feel the need for more specific guidance on this 
matter. 

The final phase is ‘Closing the Interview.’*4 The Memorandum suggests that, as 
a rule of thumb, the interview should last for less than an hour unless there is ‘good 





48 para 3.10. 

49 paras 3.12—3.16. 

50 para 2.10. 

51 See Marchant and Page, op cit n 31 supra, p 20. 
52 paras 3.17—3.35. 

53 paras 3.53— 3.54. 

54 paras 3.36—3.39. 
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reason to believe that the child is mature and strong enough to cope with longer.’*° 
In the case of disabled children with communication difficulties, this time limit will 
be impossible to meet in most cases*® and often a further interview may be 
necessary. Although permitted, this is discouraged by the Memorandum” and the 
permission of the Crown Prosecution Service may have to be sought, but with 
disabled children there may be little alternative. 

Those who attempt to apply the Memorandum to disabled children could well 
discover that they lack the guidance they need. Although it does allow for a certain 
flexibility," clearly the more departures there are from the modus operandi 
envisaged in the Memorandum, the greater the danger that the video will be 
regarded as unsuitable either by the Crown Prosecution Service or, if the case 
proceeds that far, by the judge. Interviewers need the security of guidelines. The 
absence of relevant guidelines for disabled children is undoubtedly a deterrent to 
investigation. 


The Decision to Prosecute 


The Crown Prosecution Service appears to have no particular guidelines or 
policies so far as disabled victims are concerned. The overriding consideration will 
be whether there is a realistic prospect of a conviction and a public interest in 
prosecuting the case — the criteria in all cases. Thus, a disabled witness will be 
assessed in the same way as any other witness on the basis of whether or not she is 
capable of giving a coherent account of what happened in court and whether she 
will be able to withstand cross-examination. Heavy reliance would be placed upon 
police and social services to provide information about the child’s disability and 
they would be expected to make provision for an interpreter who had not already 
been involved at the interview stage. The attitude of the child’s parents and 
whether or not they were keen for a prosecution to go ahead would also have an 
important bearing on the decision. 

Relatively few cases involving disabled children have as yet reached the stage of 
Crown Prosecution Service involvement, but the absence of special guidelines or 
information for prosecutors about disability so that they can make their 
assessments on an informed basis is a possible impediment to the bringing of 
prosecutions in these cases. Certainly, the criticism has been voiced that unfair 
judgments are sometimes made by the Crown Prosecution Service about the 
credibility of adults and children who are disabled and their potential as 
witnesses.*° It is felt that there is a tendency to dismiss those, for example, with 
learning disability as unreliable witnesses without sufficient consideration begin 
given to the actual capacities of the individuals concerned.™ 


Therapy 


Difficult issues arise as to the provision of therapy for children once the 
interviewing stage is over. The Memorandum states that it should be possible for 


55 para 2.17. 

56 See eg Marchant and Page, loc cit n 40 supra, p 183. 

57 para 3.41. 

58 Seep 1. 

59 This criticism has, for example, been made by Voice, a charity concerned with the rights of people 
with learning disability. See also Craft, ‘Remedies for Difficulties,’ Community Care, Issue No. 921, 
25 June 1992, p iii. 

60 See Downey, ‘Open to Abuse’ (1992) 23(38) Social Work Today, p 15. 
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appropriate counselling and therapy to take place at this stage.®! Certainly, a child 
whose trauma has been eased by counselling may well make a less anxious and 
more effective witness. But for the disabled child the advantages of therapy are 
unlikely to be available. This is because therapists and counsellors who deal with 
abuse are generally unable to extend their services to disabled children. Therapy is 
clearly more difficult where children lack linguistic skills and where abstract 
affective vocabulary is absent. Where a child uses Sign Language or some other 
communication system, therapy using an interpreter is a possibility, but this tends 
to impede therapeutic interaction. Therapists with the necessary techniques and 
capacity to work with the disabled child using the child’s own communication 
system without the use of a third party are few in number.” The disabled child 
may thus face the trial without the assistance which therapy may offer. On the 
other hand, she will not then have to confront defence questioning about the nature 
of the therapy which she received. Learning disabled children, however, may be 
the recipients of therapy and could face questioning about it. The therapist will 
therefore have the difficult task of avoiding any mention of the trial or even of the 
abuse itself in therapy sessions lest it be suggested by the defence that ideas have 
been implanted in the child’s mind and her evidence has been contaminated. Any 
videos made of the treatment sessions could also be shown in court if the judge 
considers it unfair to exclude them. It has been held® that a claim for disclosure of 
a video made for therapeutic purposes would often be strong, although this might 
be resisted where the therapist avoids reference to the substance of any specific 
allegations made by the complainant or to the evidence in support of them. If a 
learning disabled child were challenged in court about alleged discrepancies 
between one video and another, the likelihood is that she would find it hard to cope 
with this type of cross-examination. 


The Trial 


The Criminal Justice Acts of 1988 and 1991 have attempted to improve the lot of 
child witnesses in abuse and other cases. These improvements could potentially 
also benefit the disabled child, but it is questionable whether they are sufficient in 
themselves to ensure that many more disabled children are able to become 
witnesses in criminal trials. 

As a result of the 1991 Act, committal proceedings in child abuse cases may be 
bypassed altogether.“ Where the DPP does not serve a notice of transfer, with the 
result that committal proceedings are held, the defence will no longer be able to 
insist that the child appear as a witness.® If these measures succeed so that delays 
are reduced and children do not have to appear in court twice over, they will 
clearly be of substantial benefit to the disabled child. 

The 1991 Act is also intended to remove the distinction between adults and 
children so far as competence is concerned. Children are thus presumed to be 


I I 


61 para 3.44, 

62 See Kennedy, n 8 supra, at p 6. 

63 Rv K [1993] Crim LR 281. 

64 s 53. 

65 s 55(1). 

66 Research sponsored by the Nuffield Foundation and conducted by Plotnikiff and Wolfson has, 
however, suggested that there has so far been no reduction in delay as a result of the Act: see 
‘Children’s Evidence,’ Community Care, Issue No 990, 28 October 1993, p 9. 
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competent in the same way that adults are.” If they are under 14, they will give 
their evidence unsworn.® But the judge’s discretion to probe the issue of 
competence in the case of any individual witness could well be employed where the 
child is disabled and perceived to have communication difficulties. Where a video- 
recording is made, the judge will have some opportunity to assess competence 
before the trial. If an investigation of competence is made at the trial, the sole 
criterion should be that which is set out in the Memorandum. A child able through 
some medium or other to provide an understandable account of what happened to 
her should be regarded as competent.” In Bains v DPP,” it was suggested that 
the test to be applied where evidence is given under oath is whether the child 
realises the gravity of the situation and this may be assessed by the child’s 
demeanour, her reactions to her surroundings and the way she answers questions 
put to her. This decision could be invoked in cases involving disabled children of 
14 or over. But the appropriateness of such criteria where disabled children are 
concerned is highly questionable. Some training for judges about disability and 
how to question children who are disabled is clearly important to ensure that 
disabled children are not unjustifiably ruled out as incompetent witnesses. 

Where a video-recording is made, examination-in-chief will, under the 1991 
Act, take the shape of showing the video. Although some lawyers express doubts 
about this procedure, because there will be no friendly ‘warm up’ of the witness by 
prosecuting counsel, for a child with communication difficulties the new 
dispensation which will relieve her from answering countless questions and going 
through her story yet again is particularly to be welcomed.” But she will still have 
to face cross-examination. Depending on the nature of the disability, the cross- 
examination of disabled children is likely to give rise to difficulties which will need 
to be tackled in a number of different ways. 

Cross-examination of children with spina bifida or hydrocephalus is perfectly 
possible provided that a slow pace is maintained. Where the child is deaf or deaf 
blind and uses Sign Language or the deaf blind manual alphabet, an interpreter will 
be necessary. The same is true of a language disordered child who uses Paget 
Gorman signed speech. If a live television link is to be used,” the best 
arrangement would be for the interpreter to be in the television room with the 
child. However, guidelines issued for judges by Tasker Watkins LJ” state that as 
a general rule only a court usher should be present with the child in the room, 
although in very exceptional cases another person can also be present with the 
agreement of the defence unless such agreement is unreasonably withheld. The 
guidelines are essentially directed at adults seeking to accompany children for the 
purpose of providing them with some form of moral support. This is not the 
interpreter’s role so that the guidelines are arguably irrelevant to such cases. 
Alternatively, the interpreter may be regarded as coming within the exceptional 
category. Applications for use of a television link have to be made on the form 
prescribed by Schedule 5 to the Crown Court (Amendment) Rules 1992.” It 





67 However, it seems as if the evidence of very young children may still be regarded as unacceptable: see 
The Guardian, 15 February 1994. 

68 See n 34 supra. 

69 See Birch, loc cit n 38 supra. 

70 [1992] Crim LR 795. 

71 See Criminal Justice Act 1988, s 32A(5)(b) introduced by the Criminal Justice Act 1991, s 54, 

72 This enables a child to give evidence via closed-circuit television from a room adjacent to the court. 

73 The Guidelines were issued in October 1991. 

74 SI 1992, No 1847. 
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states that the witness will normally be accompanied by a court usher. However, it 
permits application to be made for another person to accompany the witness and 
grounds may be submitted for doing so. If the application is allowed, it will be 
important to ensure that both the interpreter and the child can be seen on: the 
screen. 

Where a deaf child does not use sign language but has a reasonable amount of 
speech, some hearing and can lip-read, there are two possible approaches to cross- 
examination. The first alternative is for cross-examination to be conducted by 
defence counsel without the assistance of a third party. If this is to succeed, certain 
steps would need to be taken. In order for lip-reading to be effective, it is 
necessary for the speaker’s lips to be clearly visible. This means that counsel 
would need to stand no more than six feet away from the child and ideally closer 
than this. Television link can provide a close-up of counsel’s face so that the child 
can see clearly what is being said and, since a child could find it alarming to have 
defence counsel standing close to her, this would be an advantage. Whether or not 
a television link is used, counsel would have to look directly at the child, taking 
care not to turn away or cover the mouth while talking. Speech has to be slow and 
there has to be a willingness to take time and show patience. Lip-reading is 
facilitated by the use of facial expressions, body language and gestures. This 
means that the employment of a trained lip-speaker to act in the same way as an 
interpreter is the better alternative if the child is fully to understand defence 
counsel’s questions.” Moreover, nervousness decreases the ability to lip-read and 
even if the child is a proficient lip-reader, she is unlikely to understand everything 
which is said without some repetition. She is more likely to feel comfortable about 
requesting this where a trained lip-speaker is used. Again, if a television link is 
permitted, the lip-speaker is best placed in the television room with the child. 

In the case of children with cerebral palsy, those who can use computers should 
be able to be cross-examined providing appropriate arrangements can be made in 
court. Those who use Blissymbolics competently should not have too much 
difficulty understanding questions, but the problem lies in communicating the 
answers. Fingerpointing produces sentences with a different word order from 
normal spoken English and with some words missing depending on the number of 
words on the boards. Where there are few gaps in the sentences, these should be 
fully comprehensible despite the word order. The answers would be required to be 
relayed to the court by a facilitator. Since the facilitator’s task would be to do no 
more than pronounce the words and translate the symbols selected by the child on 
the board in exactly the order she has chosen them and without any attempt to 
rearrange them into tidy sentences, her role would be akin to that of an interpreter. 
It would also be necessary for the defence to employ a facilitator so that there is 
agreement as to the answers given by the child. The process of answering 
questions in this way, though laborious, would be feasible but would require the 
patient co-operation of counsel and the forbearance of the court. If television link 
were used in these cases; both facilitators would need to be with the child in the 
television room and permission would need to be sought for this. Where the child 
is incapable of fingerpointing but uses eyepointing or some other method, the 
process of answering questions would be extremely prolonged and difficult and, 
under present arrangements,” is likely to be regarded as impractical. 





75 The lip-speaker should, ideally, have attained Level 3 but there is only one Level 3 lip-speaker in the 
country. Experienced Level 2 lip-speakers may also be able to do court work: see n 26 supra. 
76 But see n 90 infra and accompanying text. 
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Even if it is possible to make the necessary arrangements for a disabled child to 
testify in court, a major stumbling block remains the style in which cross- 
examination is so often conducted. The convoluted language not infrequently used 
by defence counsel, the double negatives and double questions, the time honoured 
‘I put it to you’ may be incomprehensible to many children, but will create 
particular difficulties for disabled children as well as for their interpreters where 
these are used. Even in relation to children who are not disabled, Brennan has 
pointed out: 

The features of lawyer language which contribute to the mismatch between children’s language abilities 

and the language demands of the courtroom all reduce the credibility of the child by default. If a child 


cannot hear language, then the quality of the response given cannot be expected to reflect adequately the 
child’s knowledge and experience.” 


This problem of language mismatch will apply a fortiori to the disabled child. 

Thus, for the disabled child, the ordeal of the trial is likely to be considerable 
and substantially worse than for other children. Communication difficulties will 
increase her anxiety both before and during her court appearance. Disabled 
children may lack confidence and self-esteem and may therefore be upset by a 
tough cross-examination. Moreover, if the alleged abuser is a past carer on whom 
she has been totally dependent, giving evidence may be particularly traumatic. The 
defendant will not be able to cross-examine her personally”? and, where the use of 
television link is permitted, she will be protected from direct contact with him. But 
in some cases, television link may not be permitted or may be unavailable. Screens 
may be used in such cases, although even their use is discretionary and may be 
opposed by the defence. A child testifying behind a screen still knows that she is in 
the same room close to the defendant.” 


D Improving Procedures for Disabled Children 


It is clear that at each stage of the criminal justice process, disabled children face 
difficulties far greater than those which other children have to confront. It is 
necessary, therefore, to consider what steps can be taken to facilitate access to the 
system at each of these stages. 


(a) Reporting 


Disabled children need knowledge and information about sexual matters, an 
appreciation of their own right to sexual autonomy and the language with which to 
express their complaints about abuse. Education about sexual abuse may also be 
necessary for their parents and teachers. But the empowerment of the disabled also 
involves the introduction of procedures to enable them to report abuse when it 
occurs. Children living in residential settings away from home may find it 
particularly difficult to report abuse. A possible method of approaching this 


eee 

77 Brennan, ‘The Battle for Credibility’ (1993) 143 New LJ 623. Prosecution barristers also frequently 
use language which is inappropriate for children. See Davies and Noon, An Evaluation of the Live Link 
for Child Witnesses (London: Home Office, 1991) pp 55—58. 

78 Criminal Justice Act 1991, s 55(7). . 

79 In R v Greenwood [1993] Crim LR 770, the Court of Appeal emphasised that a child testifying from 
behind a screen must give her evidence audibly since the defendant is entitled to hear the case against 
him. Reminders to a child with communication difficulties that she must speak loudly and clearly are 
bound to add to the strain of testifying. 
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problem is through the appointment of independent, fully vetted visitors who are 
qualified in child protection and also in disability and who have the necessary 
communication skills. Their brief would be regularly to visit children and to act as 
independent pastoral advisors to them. The Children Act 1989 makes provision for 
local authorities to appoint visitors for children they are looking after where 
parental visits are infrequent and it would be in the child’s best interests to do so.8? 
The task of the visitor is to ‘visit, advise and befriend’ the child.*! Thus, some 
disabled children would qualify for a visitor under the Act. This provision could be 
extended along the lines suggested to cover all children with disabilities in 
residential care whether they are visited by a parent or not. Advice services run by 
some local authorities for parents and others concerned about abuse could also play 
a useful role if fully informed about abuse and disability. 


(b) The Investigation and Interview 


If the abuse of disabled children is to be investigated, then interview suites need to 
be accessible. All too often they are situated in locations where access for the 
disabled is hard or impossible. Training is necessary for police as well as for social 
workers so that the latter can bridge the gap between the two cultures of child 
protection and disability.** Research sponsored by the Home Office is currently 
being conducted to ascertain how useful the Memorandum of Good Practice is in 
its present form and whether other good practices could be included in a future 
version.®? Certainly, there is growing criticism of it, particularly from social 
workers who are unhappy, inter alia, with its clear preference for a single 
interview when, for many children, disclosure is a process which occurs over a 
period of time.™ Some revision of the Memorandum is clearly required in order 
that it should take full account of disabled children and indicate how the interview 
process needs to be adapted to accommodate the various needs of children with 
different types of disability. Far more research is also needed into the most 
effective methods of interviewing children in each disability group. 


(c) Trial 


If more cases involving disabled witnesses are to be brought to court, then it is 
essential for training to be given to the personnel involved in the criminal justice 
system. This applies to the Crown Prosecution Service as well as to judges and 
barristers. But in many cases, the success of the trial will be dependent on the skill 
of interpreters. The dearth of those who are suitably qualified must therefore be a 
cause of concern. What is required is an available band of qualified interpreters 
and facilitators to assist with criminal proceedings. The Nuffield Interpreter 
Project aims to ensure that foreign language speakers who become involved with 
the legal system are provided with fully trained and qualified interpreters. This is 
to be achieved by the setting up of training programmes and the establishment of 
nationally available registers of public service interpreters accessible on a 24-hour 





80 Schedule 2, para 17. 

81 ibid s 17(2)(b). 

82 The ABCD (Abuse and Children who are Disabled) pack, a training and resource pack funded by the 
Department of Health to address the issue of child protection and disability, was produced in 1993. 

83 See The Michael Sieff Foundation, Conference Report No 8, Working Together for Children’s 
Welfare (1993) p 7. 

84 See ‘Children’s Evidence,’ loc cit n 66 supra. 
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basis. The project has now been extended to cover British Sign Language. 
Whilst this is a welcome development, far more needs to be done. First, there is a 
need for more trained lip-speakers, particularly at level 3 as well as at level 2.86 
Secondly, in order to assist children with cerebral palsy who use communication 
boards, a recognised system of professional qualifications for facilitators needs to 
be evolved. No such system exists at the moment and this in itself may deter 
prosecutions. Finally, the Nuffield idea of a register of public service interpreters 
should be extended to cover all those who are trained to act as interpreters and 
facilitators for children and adults with disabilities. 

Disabled child witnesses need to be adequately prepared for court. This will 
mean that information packs now available for children and their parents®’ will 
need to be adapted for disabled children. But nothing can quite prepare a child for 
the verbal antics of some barristers and it will be most important for judges to 
ensure that questions are put in plain and simple language. 


E The Advisory Committee on Video-Recorded Evidence 


Successful prosecutions have been brought in trials involving children with 
disabilities” and, if changes such as those suggested above are introduced, it 
should be possible to increase the number of such children who can successfully 
act as witnesses. However, it remains the case that, where many children with 
disabilities are concerned, the trial process is far from ideal and in many cases is 
unlikely to be considered appropriate. 

The proposals of the Advisory Committee on Video-Recorded Evidence® (the 
Pigot Committee) would appear to offer a viable alternative to court proceedings 
which would be particularly appropriate for some disabled children. The 
Committee proposed that child witnesses in cases involving violent or sexual 
crimes should be kept out of court altogether. Instead, a preliminary hearing 
should be held as soon after the child is interviewed as possible. At this 
preliminary hearing, which would take place in less formal, more comfortable 
surroundings than the courtroom, only the child, a helper for the child, the judge 
and both counsel would be present. The defendant would view the proceedings 
through a two-way mirror or by closed circuit television. He would have a direct 
audio link to his own counsel so that questions could be put to the child at his 
suggestion. The video-recorded interview would be shown and then the child 
would be cross-examined by defence counsel. This relatively relaxed setting would 
be more conducive to allowing the disabled child the time she needs to give her 

evidence. Where interpreters have to be used, all parties would be able to be in the 
` same room and the use of boards™ and other communication methods could more 
comfortably take place in this environment. The proceedings would be videoed 





85 See Nuffield Foundation, 41st Report (1991) pp 27—28. 

86 See ns 26 and 75 supra. 

87 The NSPCC information pack for child witnesses was launched in May 1993. 

88 Rv Graham Guilford (unreported, 1991) is an example. The defendant, a house master in a home for 
deaf children, was sentenced to 9 years’ imprisonment at the Old Bailey for the sexual abuse of boys in 
his care. The boys all testified successfully in sign language. Screens were used instead of television 
link 


89 See op citn 1 supra, pp 68—72. 

90 Where the child is incapable of fingerpointing at the board but uses eyepointing or some other method, 
cross-examination may be possible provided a facilitator who is not known to the child is able to grasp 
exactly how she registers yes and no. 
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and the video shown in court at the eventual trial from which the child herself 
would be absent. 

Although the Criminal Justice Act 1991°! permitted video-recordings to be 
used in court, took steps to reduce delays and implemented other recommendations 
of the Pigot Committee, the Government was not prepared at that time to 
implement its proposals in full by allowing a system of preliminary hearings so that 
children would not have to appear in court. But the operation of the Act so far is 
felt by some to be disappointing. Few video-recordings have been used in court, 
although thousands have been made, considerable delays are still occurring and 
there is a growing belief that the ordeal of children in court has not been reduced.” 
In March 1993, the NSPCC launched a major campaign entitled ‘Justice for 
Children’ to press, inter alia, for the Pigot Committee’s proposals to be 
implemented in full.” In September 1993, Mr John Bowis MP, Under-Secretary 
of State for Health, made it clear that the Government had not decided against full 
implementation but that any change would have to be based on firm evidence that 
this was both necessary and in the interests of children and justice.” Where 
disabled children with communication difficulties are concerned, the case for 
change would appear to be particularly strong. It is suggested that there should be 
judicial discretion to allow preliminary hearings in such cases upon application by 
the prosecution. The decision should be made at an early stage. Thus, preliminary 
hearings would become another item on the menu of alternative procedures 
potentially available for certain child witnesses. 


Conclusion 


There is now belated recognition of the fact that children with disabilities are also 
sexually abused and that, indeed, they may be particularly vulnerable to abuse. But 
where disability affects communication, this presents a considerable challenge to a 
criminal justice system wedded to the oral tradition. If disabled children are not to 
remain relegated to a sub-class excluded from protection, then we must be 
prepared to break out of the straitjacket of the oral culture and contemplate 
innovations at each stage of the criminal justice process. The Criminal Justice Act 
1991 attempted to improve the lot of children in court but the needs of disabled 
children were not specifically addressed. There is now growing dissatisfaction 
with the operation of the Act and a call for its amendment, together with that of the 
Memorandum of Good Practice. If change is afoot, we must ensure that this 
time round disabled children too are able fully to benefit from it. 


i yatta 


91 ss 52—55. 

92 See op cit n 83 supra, pp 5—7; The Guardian, 2 February 1994. 

93 See (1993) 143 New LJ 1179. 

94 See op cit n 83 supra, p 10. This view was reiterated by Mr David Maclean MP, a Home Office 
Minister, at an NSPCC conference on 25 October 1993. He stated, “We have no qualms at all about 
looking again at (preliminary hearings) but only when we’ve had a good hard look at the system as it 
has so recently become’: see ‘Children’s Evidence,’ loc cit n 66 supra. 

95 See The Guardian, loc cit n 67 supra. 
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LEGISLATION 


Insider Dealing — The New Law: Part V of the 
Criminal Justice Act 1993 


Keith Wotherspoon* 


The purpose of this article is to examine the impact’of the Criminal Justice Act 
1993 (‘the 1993 Act’) on the future prosecution of insider dealing offences in the 
UK. Part V of the 1993 Act represents the fruits of the Government’s endeavours 
to translate the requirements of the EC Directive on Insider Dealing (‘the 
Directive’) into domestic law.! The Directive was unanimously adopted in 
November 1989? as a ‘minimum standards’ measure allowing Member States to 
introduce more stringent controls than the Directive requires.? Ministers took 
credit for playing an ‘active’ and ‘leading’ role in shaping the final measure* 
which left the determination of penalties for infringement of domestic insider 
dealing controls entirely at the discretion of Member States provided these 
penalties were ‘sufficient to promote compliance.’ The Minister for Corporate 
Affairs had earlier indicated during the negotiation process that there would be ‘no 
need for us to contemplate legislating or enacting this [Directive] by way of civil 
rather than criminal sanctions.’° This stance was reaffirmed in December 1989 
when the Department of Trade and Industry (DTI) published its consultation 
document indicating that the Directive was to be implemented simply by amending 
the existing criminal law before the due date of 1 June 1992.7 Five months later, 
however, the Trade and Industry Select Committee? unanimously recommended 
the complementary introduction of new civil remedies which could be made 
available to a regulatory body as a way of strengthening the widely perceived 
weakness of the civil law in relation to the victims of insider dealing.’ The DTI 


*Faculty of Law, University of Aberdeen. 

I should like to thank Professor D.J. Cusine, Professor A.D.M. Forte, Mr I. MacNeil and the anonymous 
reader for their helpful comments on a draft of this paper. The responsibility for the views here expressed is 
mine alone. 


1 Council Directive Coordinating Regulations on Insider Dealing 89/592 EEC, OJ No L 334/30. 

2 On the long gestation process preceding the Directive’s adoption, see Tridimas, ‘Insider Trading: 
European Harmonisation and National Law Reform’ (1991) 40 ICLQ 919, at 920. A similar ‘record 
pregnancy’ was noted by an Opposition spokesman in 1979 when the introduction of criminal sanctions 
for insider dealing was finally nearing the statute book in this country: House of Commons Standing 
Committee A, Eleventh Sitting, 6 December 1979, col 566. 

3 Art 6. 

4 See Earl Ferrers in HL Deb vol 539, col 1347 (3 November 1992) and the Home Secretary (Mr 
Kenneth Clarke MP) in HC Deb vol 222, col 869 (14 April 1993). 

5 Art 13. 

“6 See Mr Francis Maude MP, HC Deb vol 154, col 662 (12 June 1989). The Minister was, however, 
prepared to concede that there might be a case ‘quite independently’ of the Directive for considering 
‘whether some sort of civil sanctions provide a better and more flexible means of enforcing the law.’ 

7 See DTI, The Law on Insider Trading: A Consultative Document (December 1989), para 2.12. 

8 See Trade & Industry Committee, Third Report, Company Investigations (2 May 1990), HC 36, paras 
158—169. 

9 See eg Gower, Principles of Modern Company Law (London: Sweet & Maxwell, Sth ed, 1992) 
pp 640—642; Hannigan, Insider Dealing (London: Kluwer, 1988) ch 5. The view that insider dealing 
leaves identifiable victims in its wake is not universally shared: see eg Justice, Insider Trading 
(London, 1972) paras 33—34; Law Society’s Standing Committee on Company Law, Memorandum 
on the Proposal for a Directive Coordinating Regulations on Insider Trading (London, September 
1987) p 11. 
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flatly turned down the suggestion as it believed that the costs involved in a 
regulatory body pursuing an action on behalf of investors and in assessing claims 
for compensation were likely ‘in most cases to be wholly disproportionate to the 
damage done by the insider dealer.’!° 

Following a manifesto pledge at the General Election in April 1992, the 
Government switched responsibility for insider dealing law and policy from the 
DTI to the Treasury, while the former retained responsibility for investigations 
and the authorisation of prosecutions.!! Legislation to implement the Directive 
was finally introduced in the Lords in November 1992 as part of the Criminal 
Justice Bill. Several peers!” and City groups? vehemently criticised the fact that 
draft clauses were exclusively circulated to the Stock Exchange and barely a 
handful of other affected parties. To make matters worse, consultees were only 
sent a copy of the proposed Bill in late July and had to submit detailed comments 
by the end of August. Following an uncomfortable passage through the Lords, the 
Treasury took the opportunity to consult more widely!‘ in an effort to assuage 
fears about the impact of the legislation on established market practices.5 As a 
consequence, the Economic Secretary to the Treasury tabled a series of substantive 
amendments at Committee stage in the Commons. The Government steadfastly 
refused, however, to bow to calls from the Opposition’® and the chairman of the 
London Stock Exchange!” to introduce some form of civil penalty to compensate 
counterparties or contemporaneous traders who had suffered because of insider 
dealing.'8 The revised legislation finally received the Royal Assent in July 1993. 

In the result, the provisions in Part V of the 1993 Act wholly supersede the 
Company Securities (Insider Dealing) Act 1985 (‘the 1985 Act’) and the equivalent 
subordinate legislation for Northern Ireland”? in relation to offences allegedly 
committed on or after 1 March 1994.” In place of the twelve separate offences 
under the 1985 Act, there are now only three distinct forms of offence: dealing 
while in possession of inside information; encouraging another to deal in such 
circumstances; and disclosing information outwith the proper performance of 
employment or professional duties. Each of these offences requires proof of 
possession of inside information by someone with insider status. The 1993 Act 


I I I—II—iIi090909077 


10 See DTI, Company Investigations (London, August 1990) Cm 1149, p 18. 

11 See Transfer of Functions (Financial Services) Order 1992 (SI 1992 No 1315). The Securities and 
Investment Services Group in the Treasury assumed responsibility for law and policy development on 
7 June 1992: see DTI, Companies in 1991—92, p 1. 

12 See eg Lord Alexander of Weedon in HL Deb vol 539, col 1365 (3 November 1992). 

13 See eg Financial Times, 24 October 1992. 

14 See eg the Economic Secretary’s confirmation that Treasury officials held a meeting on 15 March 
1993 with representatives from the City Group for Smaller Companies (CISCO): HC Deb vol 221, 
238w (Written Answer, 17 March 1993). 

15 See Mr Bernard Jenkins MP quoting from the letters of concern he had received from the One Hundred 
Group of Finance Directors, the Association of British Insurers, the Confederation of British Industry 
and the Institute of Directors: HC Deb vol 222, cols 885—886 (14 April 1993). 

16 See eg Mr Tony Blair MP, HC Deb vol 222, col 878 (14 April 1993) on the proposal put forward by 
Lord Alexander at Second Reading in the Lords (HL Deb vol 539, col 1366) that a City regulatory 
authority could have responsibility for ordering statutory disgorgement of profits or awarding multiple 
profits and other forms of redress to an identified victim. 

17 See London Stock Exchange, Annual Report 1993, p 8 (civil penalties advocated in addition to the 
creation of a single enforcement agency). 

18 Atleast one Conservative MP with experience in the City as a financial analyst and corporate financier 
was prepared to concede that an extension of the civil law ‘might be helpful’: see remarks of Mr Peter 
Ainsworth, HC Deb vol 235, col 295 (12 January 1994). 

19 Company Securities (Insider Dealing) (Northern Ireland) Order 1986, SI 1986 No 1034 (NI 8). 

20 Criminal Justice Act 1993 (Commencement No 5) Order 1994, SI 1994 No 242. 
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does not alter the conduct of insider dealing investigations, the authorisation of 
prosecutions or the penalties available to the courts. 

This paper will examine the key definitions of inside information and insider 
status before considering the substance of the insider dealing offences themselves. 
Thereafter, the various general and special defences will be discussed, as will the 
important issue of when the British courts have jurisdiction to try insider dealing 
cases. Finally, some conclusions will be offered on the likely effectiveness of the 
new law. 


Inside Information 


The possession of inside information remains at the heart of all three offences 
recognised under the new legislation. The 1993 Act defines ‘inside information’ in 
terms which closely follow the characteristics mentioned in Article 1(1) of the 
Directive.”! Information will only be relevant to a prosecution when it is ‘specific 
or precise’ information relating to particular securities or a particular company and 
it had not been made public at the time of the alleged offence. The court must also 
be satisfied that had the information been made public it ‘would be likely to have 
[had] a significant effect’ on the market price of the securities to which it relates. 
The overall framing of the new definition of inside information compares 
favourably with the rather inelegant version found in section 10 of the 1985 Act. It 
is now clear, for instance, that the specificity requirement relates to a particular 
company or particular securities” rather than to the information itself.” 

The need to establish possession of ‘specific or precise’ information represents 
an amalgam of the Directive’s use of the term ‘precise’ and the retention of 
‘specific’ from the 1985 Act. The phrase ‘specific or precise’ has been expressed 
disjunctively but the intention behind the distinction is not readily apparent as 
neither term is defined elsewhere in the legislation. The Economic Secretary to the 
Treasury explained in Standing Committee that the term ‘specific’ had been kept as 
the Government felt that the use of the word ‘precise’ alone would suggest that 
only ‘narrow, exact and definitive’ information was relevant. The Minister gave 
the example of someone who knew that a takeover bid was about to be made. That 
knowledge would constitute possession of specific inside information; details of 
the offer price would be considered precise information.”* The additional wording 
should make it easier for some juries to recognise that knowledge of a particular 
forthcoming event is itself sufficient to constitute inside information without the 
need for the prosecution to establish that an individual knew some or all of the 
salient details connected with that event.” 


21 See 1993 Act, s 56(1). 

22 Or to particular issuers of securities, thereby covering information affecting companies within the 
same commercial sector: ss 56(1)(a) and 60(4). See also the remarks of the Minister of State at Report 
Stage in the House of Lords: HL Deb vol 540, cols 1495, 1501 (3 December 1992). For example, 
advance knowledge of the Office of Fair Trading’s decision to refer an anti-competitive agreement to 
the Restrictive Practices Court might constitute possession of inside information in relation to all listed 
companies within a single industry. 

23 On the lack of clarity in the former legislation, see Rider, Insider Trading (Bristol: Jordans, 1983) 
pp 22—23. 

24 House of Commons Standing Committee B, Fifth Sitting, 10 June 1993, cols 173—175. 

25 For an instance where the Court of Appeal identified a jury’s confusion on the issue of specificity 
under the 1985 Act, see R v Cross [1991] BCLC 125, at 132. 
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The 1993 Act leaves unresolved, however, the extent to which specific or 
precise information should be confined purely to a priori knowledge of significant 
facts, opinions and intentions.” In the New South Wales case of Ryan v 
Triguboff,”’ it was held that inside information must have ‘an existence of its own 
quite apart from any process of deduction . . . [it] must be capable of being pointed 
to and identified, and must be capable of being expressed unequivocally.’ Clearly, 
someone who has acted upon rumour” or speculative gossip”? should not be 
regarded as possessing inside information. On the other hand, the approach in 
Ryan seems unduly restrictive.*° If the UK courts were to interpret the 1993 Act in 
a similar way, the effectiveness of the legislation would inevitably be 
compromised by the exclusion of inferences or conclusions which might 
reasonably be drawn from knowledge of items of inside information.*’ Arguably, 
the Government has already conceded the potential relevance of inferential 
knowledge in section 58(2)(d) of the 1993 Act. This provision offers detailed 
guidance on when information has been ‘made public’ and states inter alia that 
information has been made public if it has been derived from information which 
has already been made public.*” 

The Directive baldly stipulates that inside information can only be used with 
impunity when it has been ‘made public.’ As Ashe has pointed out, Article 1(1) has 
the merit of being less ambiguous than section 10(b) of the 1985 Act, which 
permitted trading on information as soon as it was generally known to those 
persons ‘accustomed or likely to deal’ in the company’s securities.” The 
Government was initially inclined to adopt the Directive’s approach and leave the 
courts to interpret the phrase ‘made public.’** This met with vigorous opposition 
from several peers who felt that the absence of a definition left an unwelcome 
degree of uncertainty surrounding the content of offences carrying up to seven 
years’ imprisonment. Initially, the Treasury was minded to issue a set of non- 
statutory guidelines clarifying some of the circumstances in which information 
could be regarded as falling into the public domain.*> This did not go far enough 
for many City and professional groups. As a result, the Minister had to table 





26 Neither the Directive nor the 1993 Act (or its predecessors) offers a definition of ‘information’ as such. 
The American Law Institute has, however, usefully defined information as possession of a ‘material 
fact’ such as ‘a promise, prediction, estimate, projection, or forecast’ or ‘a statement of intention, 
motive, opinion or law.’ See ALI, Federal Securities Code (1980) s 202(55). 

27 [1976] 1 NSWLR 588, at 597, quoted by Ashe and Counsell, Insider Trading (London: Fourmat, 
1990) p 82. 

28 See Explanatory Memorandum to Commission Proposal for a Council Directive Coordinating the 
Regulations on Insider Trading, COM(87) 111 final, p 5. 

29 See eg the trial judge’s direction to the jury in a recent unsuccessful prosecution to disregard purely 
‘business gossip’ as inside information concerning the impending retirement of the issuer’s chairman: 
HMA v Brown, Perth Sheriff Court, 1 December 1993. 

30 For criticism of the decision, see eg Anisman, Insider Trading Legislation for Australia (Melbourne: 
National Companies and Securities Commission, Consultative Paper, 1986) p 90. 

31 Compare the more realistic attitude of the US Supreme Court which has held inside information to 
include those inferences which a reasonable investor would draw from facts in his possession: TSC 
Industries Inc v Northway Inc (1976) 426 US 438, at 449. The US Second Circuit Court of Appeals has 
emphasised that this approach does not preclude an insider trading on the conclusions he has reached 
with the benefit of greater powers of analysis or a superior knowledge or experience of financial 
affairs: SEC v Texas Gulf Sulphur Co (1968) 401 F 2d 833, at 848— 849. 

32 See s 58(2)(d). Thus, for instance, the ‘underlying logic’ behind the published investment 
recommendation of a highly-respected financial analyst would be considered as information within the 
public domain: see Economic Secretary’s remarks in HC Deb vol 235, col 298 (12 January 1994). 

33 See Ashe, ‘The Directive on Insider Dealing’ (1992) 13 Co Law 15, at 17. 

34 See Criminal Justice Bill, 19 November 1992, HL Bill 45, cl 33. 

35 See HL Deb vol 540, col 772 (19 November 1992). 
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substantive amendments in Standing Committee.** Section 58. now offers detailed 
but not exhaustive guidance on when information is to be treated as having been 
‘made public.’ 

According to this provision, information becomes public when it is published in 
accordance with Stock Exchange rules or it appears in any records to which the 
public have a statutory right of access. The latter category of publication would 
cover information appearing in documents filed with the Registrar of Companies 
or details of a patent grant published in the Patent Office Register. Information also 
falls into the public domain if it can ‘readily be acquired by those likely to deal’ in 
the affected securities. According to the Economic Secretary, publication of 
information in an obscure journal or a non-statutory register would not be 
sufficient to bring it within the ‘readily acquired’ category.*” On the other hand, 
the Crown would probably have greater difficulty establishing the inside quality of 
information in the case of a company employee who had acted on material 
information inadvertently divulged in an ‘in-house’ newsletter or some form of 
presentation to staff.*8 

In addition to these definitive instances where information i is to be regarded as 
public information, section 58(3) lists a series of potential circumstances in which 
other sources of information may be treated in the same way. The object in such 
cases is not to guarantee that the information will necessarily be regarded by the 
courts as public information; rather, the provision is intended to give analysts and 
fund managers a measure of assurance in circumstances where uncertainty as to the 
means of dissemination might discourage them from recommending transactions 
or dealing altogether. As with the categorical forms of public disclosure, the 
circumstances mentioned in section 58(3) incorporate a degree of flexibility which 
would allow other forms of disclosure to be considered as public information in the 
light of the facts in a particular case. It is not, of course, for the individual to show 
that the information he had fell within one of the recognised categories; the onus is 
always on the prosecution to prove that the information was not made public at the 
time. 

The 1993 Act envisages that information might be regarded as public in certain 
cases if it could only be acquired by observation. The fact, for instance, that a 
manufacturing company’s storage yards have become stockpiled in recent months 
with finished goods may be regarded as a form of public disclosure concerning the 
state of the company’s order book. Similarly, information may fall into the public 
category where it could only have been uncovered through the acquiror’s exercise 
of ‘diligence or expertise.’ Thus, the assiduous investment analyst who 
systematically reads through recent issues of a relevant but obscure technical 
journal seeking information about a particular company may safely issue 
recommendations to his fund manager. Section 58(3) also concedes the possibility 
that information which has only been published abroad may be used with impunity. 
If details of a major mineral find were published in established and widely- 
circulated foreign newspapers such as The Wall Street Journal or Die Ziet, it would 
seem reasonable to regard that information as public information. On the other 
hand, the Economic Secretary expressed the view in Standing Committee that the 


36 See House of Commons Standing Committee B, Fifth Sitting, 10 June 1993, col 182. 

37 ibid col 187, 

38 On the need for companies to take precautions against such risks, see London Stock Exchange, 
Consultative Document on the Dissemination of Price Sensitive Information (November 1993) p 10. 

39 See Brown in MacQueen (ed), Insider Dealing (Edinburgh: David Hume Institute, 1993) p 12. 
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opposite conclusion would probably be justified where the news was carried solely 
in a local or regional newspaper.‘ If the courts adopted this approach to more 
parochial overseas publications, it is suggested that the prosecution should fail 
where the defence is able to show that the publication was regularly read by 
experts because of the consistent quality of its coverage of their field of interest.*! 
Finally, information may be treated as made public if it has been communicated to 
a section of the public and not to the public at large. The absence of an adjective 
qualifying ‘section’ allows the court a considerable degree of latitude in cases 
where there has been only partial public disclosure of significant information. 

Section 58 clearly determines the public character of information by reference to 
the means of dissemination. Information effectively enters the public domain at the 
time of disclosure; it need not be absorbed and evaluated by other investors before 
dealing can take place. The Economic Secretary unequivocally confirmed that 
‘after information has been released to the public, there is nothing to stop people 
dealing.’ Thus, it would appear that the employee who has had several hours’ 
prior knowledge of the contents of an important company press release is 
legitimately able to ‘beat the news’® by trading before the market has had a chance 
to assimilate the full implications of the announcement.“ 

Inside information will ultimately only be relevant to a prosecution if it can be 
shown to have been price-sensitive or material information at the time of the 
alleged offence. As the Stock Exchange’s recent consultative paper on the subject 
concedes,* it is impossible to formulate an exhaustive or precise definition of 
price-sensitivity.“* The impact of eventual disclosure of inside information on the 
market price will depend in each case on such variables as the liquidity of the 
company’s shares and the prevailing market conditions. For reasons of 
practicality, then, the statutory definition of materiality has traditionally been cast 
in general terms. The 1985 Act described price-sensitivity in relation to the 
probability that general disclosure of the information would have a ‘material’ 
effect on the market price of the affected securities.” The Directive refers to the 
probability of a ‘significant’ impact on price, and the same wording has been 
followed in section 56(2) of the 1993 Act. It seems inevitable that materiality will 
continue to be determined in most cases on the simple post hoc observation of the 
actual price shift recorded following proper disclosure of the information. Strictly 
speaking, however, price-sensitivity remains to be resolved under the 1993 Act 
according to the market conditions prevailing at the time of the alleged offence. 





40 See House of Commons Standing Committee B, Fifth Sitting, 10 June 1993, col 183. 

41 ibid col 184 (remarks of the Opposition spokesman, Mr Alistair Darling MP). 

42 House of Commons Standing Committee B, Fifth Sitting, 10 June 1993, col 186. 

43 The phrase is that used by the US Second Circuit Court of Appeals in SEC v Texas Gulf Sulphur Co 
(1968) 401 F 2d 833, at 853, n 17. 

44 For a discussion of this aspect of insider trading in the US, see Loss and Seligman, Securities 
Regulation (Boston: Little Brown & Co, 3rd ed, 1991) pp 3505 — 3509. 

45 London Stock Exchange, Consultative Document, op cit n 38, p 6. 

46 See, however, the non-statutory City Code on Takeovers and Mergers which crystallises the 
materiality issue in relation to the conduct of merger negotiations where there is an ‘untoward 
movement’ in the market price of the target company’s shares. The Code obliges the bidder to disclose 

‘his firm intentions where the price movement is approximately ten per cent of the market price: Panel 
on Takeovers and Mergers, The City Code on Takeovers and Mergers, July 1993 ed, Rule 2.2 and 
Note. 

47 See s 10(b), 1985 Act. 

48 For discussion emphasising this point in relation to the 1985 Act, see Ashe and Counsell, op cit n 27, 
p 87. 
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The Directive has probably had its most significant impact on the range of 
individuals’? who fall within the definition of insider. As Davies has pointed 
out,°° Article 2 removes the need to show that an insider possessed confidential 
information because of his employment, business or professional connection with 
the company.*! The Directive not only confers automatic insider status on 
directors, managers and shareholders; it also applies to those who have acces to 
inside information ‘by virtue of the exercise of [their] employment, profession or 
duties.’ Translating these provisions into domestic law, section 57(1) defines an 
insider in relation to each of the insider dealing offences as an individual who 
knows he has information from an ‘inside source.’ The latter expression covers 
inside information which the individual acquired because he was a director, 
employee or shareholder of the company. Directors therefore continue to enjoy 
automatic insider status under the new legislation. Notably, however, 
employees now become insiders ‘through being’ an employee; it is no longer 
necessary to show that the employee occupied a position which could reasonably 
be expected to give them access to inside information.’ To take an example, the 
office cleaner who by chance discovers and reads a confidential memo 
inadvertently left on the photocopier is automatically an insider under the aes 
Act. 

Automatic insider status is also now conferred for the first time on Mie 
holders.* Following the Directive, there is no theoretically lower threshold for the 
shareholding to be relevant to a prosecution. However, as the Government 
recognised,” it is likely that this category of insider will be more appropriate to the 
larger shareholder who holds a significant block in the company. Typically, this 
would cover cases where such a shareholder declines a secret approach to sell his 
stake to a potential bidder but nevertheless trades on the basis that a forthcoming 
bid for the company is likely to be made. 

The 1993 Act further penalises the individual who had access to inside 
information ‘by virtue of his employment, office or profession.’”°° Thus, lawyers, 
bankers, auditors, public relations consultants and other professional people would 
fall into this category. Significantly, the individual need no longer have had a 
connection or relationship with the company when he came across the information. 


49 Art 2(2) of the Directive anticipates that companies and other legal persons (such as partnerships 
formed in Scotland) can enjoy insider status, but provides that the prohibition on dealing should apply 
to those individuals who took part in the decision to carry out the transaction on behalf of the legal 
person concerned. The Government’s consultative paper ruled out extending the coverage of offences 
to legal persons: DTI Consultative Document, op cit n 7, para 2.29. The use of the word ‘person’ in 
s 57 of the 1993 Act (insider status) is therefore intended to catch the individual who acts through the 
medium of a legal person (eg the sole shareholder who encourages his company to deal): HL Deb 
vol 540, col 761 (19 November 1992). 

50 See Davies, ‘The European Community’s Directive on Insider Dealing’ (1991) OJLS 92, at 98. 

51 Compare ss 1 and 9, 1985 Act. Interestingly, the DTI’s Consultative Document, op cit n 7, para 2.24, 
did not rule out maintaining the ‘connected with’ requirement for insider status to exist. 

52 Compare ss 1(1)(a) and 9(a), 1985 Act. 

53 Compare s 57(2)(a), 1993 Act with ss 1(1) and 9(b), 1985 Act. 

54 Previously, shareholders could only have been prosecuted as insiders under the 1985 Act if they 
occupied a business or professional relationship with the company. They could, however, have been 
caught as secondary insiders or tippees where it could be shown that they had knowingly obtained 
information from an individual who was connected with the company. See eg Hannigan, op cit n 9, 
pp 62—63. 

55 See DTI Consultative Document, op cit n 7, para 2.26. 

56 See s 57(2)(a)(ii). 
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For instance, the wording would catch the financial analyst who uncovers inside 
information while researching into the current and future profile of a particular 
company. The provision in section 57(2)(a)(ii) is also wide enough to cover public 
servants’ whose official duties give them access to price-sensitive information.*® 

The ‘by virtue’ requirement in section 57(2)(a)(ii) does, however, generate .- 
potential difficulties. For instance, does the barman at the local golf club become 
an insider if he overhears inside information being discussed by a couple of senior 
executives as he takes their order? Clearly, the prosecution does not need to 
establish a business or professional relationship between the individual and the 
company as the ‘access by virtue’ category of insider in the 1993 Act makes no 
mention of ‘an issuer of securities.’°? It remains unclear, however, whether there 
has to be a functional link between the individual’s employment or profession and 
the company or the securities to which the information relates. Tridimas® 
persuasively argues the need for such a link by pointing to the Commission’s 
fortification of the final text of the Directive in which the phrase ‘in the exercise of? 
was replaced with the ‘by virtue’ requirement.” If the latter interpretation is 
correct, individuals such as the barman, the taxi-driver or the waiter who gain 
inside information from snatches of overheard conversation would not be caught as 
primary insiders. The ambiguity of section 57(2) probably means that the 
European Court of Justice will eventually be asked to give a preliminary ruling on 
the linkage issue. 

It is possible, however, that the circumstances in which inside information was 
received would place a recipient (such as the barman) in the secondary insider or 
tippee category of offender. According to section 57(2)(b), a tippee is someone 
who knows that his price-sensitive information comes directly or indirectly from 
an inside source. It will be recalled that inside sources under the 1993 Act include 
any director, employee or shareholder of the company, as well as those who had 
access to the information by virtue of their employment, office or profession.“ 
There is no longer any need to establish that the tippee’s informant was connected 
with the relevant company.© The prosecution simply has to prove that the tippee 
knew he had received his information from an inside source; active procurement 
on the former’s part need not be shown. 

To return to our earlier example, the barman who overheard price-sensitive 
information being discussed in the golf club would be caught as a tippee if it could 
be shown that he knew his interlocutor was an inside source. However, in an obiter. 
comment which has justly been criticised as ‘over-restrictive,’*’ Lord Lowry ‘ 
indicated in Attorney-General’s Reference (No 1 of 1988) that a tippee could only 





57 eg officials in the Bank of England or the Monopolies and Mergers Commission. 

58 Compare the elaborate provision in s 2 of the 1985 Act on inside information obtained by public 
servants. ‘ 

59 Compare the categories of automatic insider where linkage to the company is still a prerequisite: 
s 57(2)(a)(i), 1993 Act. 

60 See Tridimas, op cit n 2, p 926. 

61 ibid pp 926—927. 

62 See the Commission’s Proposal and Amended Proposal: COM(87) 111 final, Art 2 and COM(88) 549 
final, Art 1(1). 

63 See Dine, ‘Implementation of the EC Insider Trading Directive’ (1993) 14 Co Law 61, at 62. 

64 See s 57(2)(a). 

65 Compare s 1(3) of the 1985 Act. 

66 See the use of the operative term ‘has’ in s 57. 

67 Tridimas, ‘The House of Lords Rules on Insider Trading’ (1989) 52 MLR 851, at 855. 
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be made liable under the 1985 Act if he knew the identity of his informant.® 
Unfortunately, both the 1993 Act and the Directive are ambiguous on the precise 
knowledge which the tippee must possess. The former refers to the tippee’s 
knowledge that his direct or indirect source is a primary insider; the latter 
predicates liability on the tippee’s possession of information ‘with full knowledge 
of the facts’ where his direct or indirect source ‘could not be other’ than a primary 
insider. 

The Government’s consultation paper was rather clearer on the identity issue: ‘It 
is not proposed that the secondary insider [or tippee] need know exactly which 
primary insider was the source, but instead that he should know only that it came 
from a primary insider.’”° If the courts decide, however, to follow Lord Lowry’s 
obiter dictum, they will confine the scope of legislation which explicitly seeks to 
catch tippees whose indirect source of information is an insider. For example, 
director A may pass on price-sensitive information to his brother, B, who later tells 
his friends C and D. To insist that C and D should know the identity or the exact 
position of their indirect source of information will in most cases remove the 
prospect of successfully prosecuting sub-tippees who have received information 
from an intermediate tippee. It would have been better to cast the legislation in a 
manner which seeks to catch tippees solely on the basis of their knowledge of the 
specific and price-sensitive quality of the information they have received, rather 
than on their awareness of the identity or position of their immediate or ultimate 
informant. 


Dealing Offence 


The principal offence under the 1993 Act involves proof that an insider or tippee 
dealt in securities while knowingly in possession of inside information.7! The 
actus reus of the offence is satisfied under section 52(3) if the dealing involved 
either a securities transaction on a regulated market or an off-market transaction 
effected through a professional intermediary. In either event, the dealing will only 
be relevant if it involved one of the securities mentioned in Schedule 2.72 The 
dealing offence still covers transactions in shares, debentures, options and 
contracts for differences. The stipulation in Article 1(2) of the Directive, that 
dealing has to be prohibited in ‘transferable securities,’ has entailed the addition of 
a number of other securities: futures, depositary receipts, and loan stock or gilts 
issued by central government, local authorities and the Bank of England all now 
fall within the scope of the offence. Notably, however, unit trusts and currency and 
commodity derivatives remain excluded from the prohibition.” 

As mentioned, securities transactions must take place on a regulated market or 
through a professional intermediary. Regulated markets are those which officially 
list or allow dealing in the relevant securities upon their securities or derivatives 
exchanges. The market providing the listing or dealing facilities must operate in 





68 [1989] AC 971, at 993. 

69 See Art 4. 

70 DTI Consultative Document, op cit n 7, para 2.28 (emphasis added). 

71 See ss 52(1) and 57(1). 

72 The list of securities in Sch 2 is amendable by Treasury statutory instrument to take account of 
developments in the forms of traded security instruments available to investors: s 54(2). 

73 On the potential impact of the exclusion of currency and commodity derivatives, see Clifford Chance, 
EC Financial Services Newsletter (November 1993) p 23. 
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one of the eighteen States within the European Economic Area.” Alternatively, 
. the transaction will be caught if it involves an off-market deal conducted by or 
‘through a professional intermediary. Previously, the off-market prohibition had 
only covered transactions in advertised securities which had been carried out by or 
through a party who had been authorised under the Financial Services Act 1986.” 
The 1993 Act makes no mention of advertised securities and, moreover, the 
conduit need only be a ‘professional intermediary,’ that is, someone who holds 
himself out to the public as being in the business of directly acquiring or disposing 
of securities or acting as an intermediary between those dealing in securities.’ 
Corporate financiers” and others’? were quick to point out to the Treasury and 
sympathetic Members of Parliament” that the revised off-market dealing offence 
would cover underwriting agreements involving a rights issue or a secondary 
offering, share placing arrangements and the securing of irrevocable pre-bid 
undertakings to accept a takeover offer. As such transactions are invariably based 
on material and unpublished information,” the Treasury agreed to insert a ‘closed 
circles’ defence at Committee stage in the Commons in an attempt to remove the 
prospect of prosecution from the conduct of legitimate corporate finance deals. 

The definition given to ‘professional intermediaries’ alone is probably wide 
enough to catch lawyers and accountants instructing securities transactions on 
behalf of their clients. There is, however, an important qualification in section 
59(3) which removes the application of the dealing offence from those who 
‘incidentally’ or ‘occasionally’ act as professional intermediaries. The 
Government has also taken advantage of the latitude afforded under Article 2(3) to 
continue excluding the application of the offence to private face-to-face 
transactions which are conducted off-market without the involvement of a 
professional intermediary.” 

The mens rea of the dealing offence requires the prosecution to prove that the 
individual knew both that his information was inside information and that it 
originated from an inside source.*® It therefore has to be shown that he personally 
understood the specificity and materiality of the non-public information in his 
possession at the time he chose to deal. The same subjective appreciation has to be 
shown in relation to the source of the information: either the individual knew he 
had the information on account of his inside position or, in the case of a tippee, that 
he had the information directly or indirectly from the one who was in that position. 
As before under the 1985 Act, there is no need to establish that possession of inside 
information in fact prompted the decision to buy or sell, though the individual may 





74 See s 54 and Insider Dealing (Securities and Regulated Markets) Order 1994 (SI. 1994/187). The 
European Economic Area Agreement came into force on 1 January 1994 and covers the’ twelve 
Member States of the EC along with Austria, Finland, Iceland, Liechtenstein, Norway and Sweden: 
Commission of the European Communities, Briefing Paper WE/45/93, 16 December 1993, p 2. 

75 See Crystal and Atherton in Gaillard (ed), Insider Trading (Deventer: Kluwer, 1992) p 179. 

76 See s 59. 

77 eg letter from Andrew MacAdie, City Group for Smaller Companies, to John Compton, HM 
Treasury, dated 4 March 1993 (cited with Mr MacAdie’s kind permission). 

78 See Law Society’s Company Law Committee, The Law on Insider Dealing, Memo, No 281 (London, 
December 1992), paras 5.1— 5.5. 

79 See eg the remarks of Mr Peter Ainsworth MP during the Second Reading debate in HC Deb vol 222, 
cols 897—899 (14 April 1993). 

80 eg concerning the issuer’s finances or the size of the proposed issue. 

81 For discussion of the defence, see n 94 and associated text. 

82 See DTI Consultative Document, op cit n 7, para 2.11. 

83 See s 57(1). 
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‘escape liability by showing that he did not intend to gain from dealing or that he 
had to deal when he did.*4 O , 


Encouragement Offence 


The encouragement offence applies to an individual insider or tippee who is 
knowingly in possession of inside information and encourages a second party to 
deal in the affected securities. The essential actus reus of the offence under section 
52(2)(a) is the imparting of advice to deal in specified securities as opposed to 
substantive disclosure of the information which led the individual to give that 
advice.® It is irrelevant whether the advice was offered gratuitously or for 
personal gain. The prosecution has to show that the individual possessed the 
requisite mens rea: he must have appreciated the quality and ultimate origin of the 
information in his possession®’; and have known or, objectively, had reasonable 
cause to believe that the recipient would deal on a regulated market or through an 
intermediary when encouraged to do so. The individual can be convicted 
without the recipient having known that the former had the benefit of price- 
sensitive information when he was encouraged to deal. Moreover, it does not have 
to be shown that the recipient actually heeded the advice given by buying or selling 
the relevant securities. 


Disclosure Offence 


The final offence recognised under the 1993 Act relates to the disclosure of inside 
information by an individual outwith the proper performance of the functions of 
his employment, office or profession. As with the dealing and encouraging 
offences, the prosecution has to establish that the individual knowingly understood 
the quality and source of the information at the time of disclosure.” However, it is 
no longer part of the mens rea requirement of this kind of offence that the 
individual must have intended to bring about a particular result as a consequence of 
his disclosure. It does not have to be shown, for instance, that he intended or ought 
to have realised that the recipient would use the information to advise others to deal 
in the affected securities.*! 


General Defences 


Section 53 contains various general defences which might be employed by an 
insider or tippee who is alleged to have taken part in insider dealing. In relation to 
the dealing and encouragement offences, the individual may continue to show that 


84 See s 53(1)(a), (c). 

85 If the recipient did in fact receive inside information when encouraged to deal, the individual divulging 
that information may also have committed the disclosure offence under s 52(2)(b). 

86 Usually the individual’s motive will have been direct or indirect gain for himself or his firm. 

87 s 57. 

88 See ss 52(2)(a) and 52(3). 

89 s 52(2)(b). 

90 s 57. 

91 Compare s 1(8), 1985 Act. 


© The Modern Law Review Limited 1994 429 


The Modern Law Review [Vol. 57 


he did not expect the dealing to result in the making of a profit or the avoidance of a 
loss on account of the fact that the information was price-sensitive at the time he 
dealt or encouraged dealing.” The paucity of prosecutions under the previous 
legislation leaves the ambit of this defence unclear. For instance, would it cover an 
individual who traded to meet an unexpected tax demand if he timed his transaction 
to make the maximum gain from the inside information in his possession? As 
Prentice has commented, the burden of proof on the individual in such cases 
should prevent the defence ‘becoming a convenient escape for the unscrupulous.’ 

To meet the concerns of merchant banks and other financial institutions about 
the impact of the off-market dealing offence on corporate finance transactions, the 
Economic Secretary tabled what he termed a ‘closed circles’ defence when the Bill 
was in Standing Committee. The defence protects an individual who had 
reasonable grounds for believing that the information in his possession was 
disclosed widely enough to ensure that none of the counterparties to the 
transactions ‘would be prejudiced by not having the information.’ The wording 
was immediately criticised as ‘slightly opaque’ by a Committee member who had 
City experience as an investment analyst and corporate financier.” The Minister 
explained that defence would apply ‘when the parties to a transaction are in contact 
with each other and they both possess information that can or cannot yet be made 
public.’ He continued: 


It may be helpful if I were to explain why those taking part in the dealing . . . will not be prejudiced by 
not having the information, instead of requiring all parties to possess the same information. Our 
underlying concern is that there is a possibility that in the sort of transaction with which the defence is 
concerned — for example, underwriting a secondary offer — it would be possible for some parties to the 
dealing not to possess the inside information without there being any mischief. For example, an 
employee of the institution might commit his employer to underwrite an offer subject to approval by the 
employer’s board. The board might approve the deal on the basis of the employee’s recommendation 
without knowing much of the contents of the offer document.” 


Despite the Minister’s explanation, the ‘closed circles’ defence is still not 
without its critics. The City Group for Smaller Companies (CISCO), for instance, 
has argued that all the principal parties in a corporate finance transaction will have 
the relevant information ‘and without it would be likely to be prejudiced. It follows 
that no protection will be afforded by a defence which refers to parties not being 
prejudiced by not having information.’*® While the wording of the provision 
could undoubtedly have been improved, it is suggested that the Minister’s 
statements on the matter are sufficiently clear to enable the courts to consider and 
apply the defence in a realistic fashion. 

Further, an individual still has a defence if he can show that he would have dealt 
or encouraged dealing even if he had not had the information at the time.” This 
effectively allows certain individuals to avoid a conflict of interest between their 
contractual or fiduciary responsibilities and the fact that they have personal 
knowledge of inside information at the time.’ For example, the insolvency 


92 s 53(1)(a) (dealing offence); s 53(2)(b) (encouragement offence). 

93 See Prentice, The Companies Act 1980 (London: Butterworth, 1980) p 131. 

94 s 53(1)(b) (dealing); s 53(2)(b) (encouraging). 

95 House of Commons Standing Committee B, Fourth Sitting, 10 June 1993, col 160. 
96 ibid col 157. 

97 ibid col 163. 

98 See CISCO Briefing Note, Criminal Justice Bill (London, nd) paras 6 and 8. 

99 s 53(1)(c) (dealing); s 53(2)(c) (encouraging). 
100 See DTI Consultative Document, op cit n 7, para 2.32. 
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practitioner who has to liquidate all the assets of an insolvent company can safely 
deal if he also has price-sensitive information about the securities he is about to 
sell. Finally, the individual who is alleged to have improperly disclosed price- 
sensitive information has a defence under section 53 if he can show that he did not 
expect anyone to deal as a result of his disclosure.'°! If dealing was expected to 
take place, he still has a defence if he can show that he did not expect the 
transaction to prove beneficial merely on account of the fact that he had disclosed 
price-sensitive information. 1% 


Special Defences 


Apart from the various general defences described above, Schedule 1 lists a 
number of special defences which can be amended by statutory instrument in the 
light of changes in market practices. These defences only relate to the dealing and 
encouraging offences. Two of them previously appeared in the 1985 Act and were 
explicitly recognised in the Preamble to the Directive as legitimate grounds for 
excusing liability under domestic law. Thus, an individual continues to escape 
liability for insider trading if he can show that he was acting in accordance with the 
price-stabilisation rules issued by the Securities and Investments Board.!% 
Similarly, market makers and their employees can deal or encourage others to do 
so where they act in good faith.! There is no longer any requirement that the 
market maker must have received the information in the course of his business. 1% 
As the Minister confirmed when proposing the revised defence: ‘How the 
information was acquired is immaterial to the policy consideration that underlies 
this defence — that market makers should be able to continue to quote two-way 
continuous prices so long as they act in good faith.’! 

The Government has clearly bowed to pressure from City practitioners by 
including a new market information defence in Schedule 1.! An individual 
would apparently possess market information where, for instance, he knows either 
that negotiations are taking place for the sale of a large block of shares in a 
particular company or the identity of those involved in the negotiations. The 
individual who was in possession of such information will have a defence if he can 
show that it was reasonable for him in his position to have acted as he did.! The 
reasonableness of the individual’s actions are to be considered in the light of the 
substance of the market information, the circumstances in which it was acquired, 
the individual’s capacity at the time of the receipt and his subsequent capacity (if 
different) at the time of the alleged offence.!!° At Report stage in the Lords, the 
Earl of Caithness confirmed the Government’s intention that the defence should 
cover such well-established City practices as bought deals and the building up of a 





101 s 53(3)(a). 

102 s 53(3)(b). 

103 Sch 1, para 5. A similar provision existed in s 6, 1985 Act. 

104 Sch 1, para 1. 

105 Compare s 3(1)(d)G), 1985 Act and Preamble to the Directive. 

106 House of Commons Standing Committee B, Sixth Sitting, 15 June 1993, col 216. 

107 No mention of this defence was made in the proposals canvassed in the DTI’s Consultative Document, 
op citn 7. 

108 See Sch 1, para 4 for a full description of the various facts which individually or collectively may 
constitute market information. 

109 Sch 1, para 2(1)(b). 

110 Sch 1, para 2(2). 
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stake in a target company prior to the possible launch of a takeover bid.!!! The 
Law Society!” and others successfully persuaded the Treasury that the defence 
should be available to those in possession of market information who encourage 
others to transact in the affected securities. It would have been anomalous, for 
instance, to have allowed the defence to apply to a potential takeover bidder during 
the period in which he built up a stake in the target company but, at the same time, 
to have denied the defence to the merchant bank which had been advising the 
bidder throughout. 


Jurisdiction 


The UK courts will only have jurisdiction to try insider dealing cases under the 
1993 Act if a territorial link with this country can be established at the time when 
the offences were allegedly committed. Where the dealing offence is alleged, it 
will be sufficient to show that the individual was in fact present in the UK when all 
or some of the transactions took place.! Alternatively, the dealing can be shown 
to have taken place on those regulated British markets which are recognised by the 
Treasury. The International Stock Exchange, the London Securities and 
Derivatives Exchange (OMLX) and the International Financial Futures Exchange 
(LIFFE) are currently recognised as regulated markets.!!* It is also open to the 
prosecution to show that the professional intermediary involved in the dealing was 
within the UK at the time of the alleged offence.' As far as the encouragement 
and disclosure offences are concerned, either the individual or the alleged recipient 
must have been present in the UK at the time of the alleged offence.!"° 


Conclusion 


The 1993 Act undoubtedly effects a number of useful and welcome changes to the 
law on insider dealing. The complex ‘connected with’ test of insider status has 
been replaced with a somewhat simpler definition. This may prove particularly 
useful, for instance, during takeover negotiations where professional advisers 
acting for one company receive price-sensitive information about the other 
company. But problems of construction remain. When does an individual have 
access to information by virtue of his employment or profession? Should a tippee 
know the actual identity of his immediate or ultimate source of information? From 
a perusal of the parliamentary debates, it is respectfully suggested that those 
ministerial statements which relate to these more problematic aspects of insider 
status will probably be of little or no assistance to the court as they will fail to meet 
the test of clarity adopted by Lord Browne-Wilkinson in Pepper v Hart.'!” The 
way lies open for the European Court to rule on the interpretation of these aspects 
of the 1993 Act in the light of the language employed in the Directive. 
Implementation of the Directive has, however, given the Treasury the 
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115 s 62(1)(c). 

116 s 62(2). 

117 [1993] 1 All ER 42, at 69. 
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opportunity to extend the range of affected securities beyond a narrow range of 
company securities to cover Government securities and other traded instruments. 
The new legislation thus more accurately mirrors the commercial reality of 
securities trading as it has developed since insider trading first became an offence 
in 1980. Further securities can be added by statutory instrument in the light of 
experience with the appropriate safeguard that any proposed changes must be 
introduced under the affirmative resolution procedure.!!® The 1993 Act also has 
the incidental benefit of removing the anomaly that classed public servants as 
insiders but nevertheless gave them the freedom to deal in the securities about 
which they are most likely to have price-sensitive information. !!9 

It remains to be seen whether the Government has done enough to allay the fears 
of City practitioners about the impact of the new law on the research activity of 
financial analysts. It is suggested that the amendments tabled in Standing 
Committee offer analysts a reasonably comprehensive guide on when price- 
sensitive information falls into the public domain. Again, however, issues of 
interpretation await clarification: for example, could information given to 
shareholders attending an extraordinary general meeting be treated as com- 
munication to a section of the public under section 58(3)(b)?!° In addition, the 
‘made public’ provisions are non-exhaustive; the courts are free to interpret that 
term in the light of particular circumstances which do not readily slot into the other 
stated categories of public disclosure. As far as off-market trading by corporate 
financiers is concerned, few would deny that the ‘closed circles’ defence is badly 
worded. The lack of clarity should, however, be largely offset by the Economic 
Secretary’s lengthy explanation of the Treasury’s concern about the dissemination 
of inside information within large organisations. 

However laudable one considers the Government’s philosophical commitment to 
the primacy of criminal sanctions for insider dealing,'?! the experience of the last 
fourteen years surely confirms the unsuitability of deploying the criminal law in all 
but a few cases. A Government spokesman in the Lords recently confirmed that 
convictions have been returned against only 23 of the 52 individuals who have 
been prosecuted since insider dealing became an offence in June 1980.!?2 This 
lack of success is undoubtedly due in part to the highly technical nature of the 
offences which juries have hitherto had to consider. It is encouraging to note, 
therefore, that a’senior prosecutor has favourably commented that the formulation 
of the three offences under the 1993 Act should make it ‘easier both to draft a 
comprehensible indictment and to present the case to the jury.”! In this respect 
at least, there may be some grounds for optimism that the new law will prove more 
effective than its predecessors. It remains to be seen, however, whether the 
operation of the 1993 Act justifies the conclusion that the criminal law is still best 
suited to be in the vanguard of efforts to combat insider dealing. 


118 See ss 54(2) and 64. 

119 On this point under the 1985 Act, see Gower, op cit n 9, p 634. 

120 See Clifford Chance, op cit n 73, p 22. 

121 See DTI, Company Investigations, op cit n 10, p 18. 

122 See HL Deb vol 551, col 858 (24 January 1994) (figures given as at 17 January 1994). 
123 Brown in MacQueen (ed), op cit n 39, p 15. 
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CASES 


Remedies and Effective Judicial Protection in 
Community Law 


Barry Fitzpatrick* and Erika Szyszezak** 


One has to admire the tenacity of Miss Marshall. Some thirteen years after an 
Industrial Tribunal took an imaginative and bold decision, declaring that Article 
5(1) of the Equal Treatment Directive (ETD)! was capable of creating direct 
effect between the applicant and her employer, Miss Marshall is still battling to 
receive adequate compensation for her discriminatory dismissal. 

Following the judgment of the Court of Justice,’ confirming the Industrial 
Tribunal’s decision, the Court of Appeal remitted the case back to the Industrial 
Tribunal in order to determine the amount of compensation. The employers had 
paid Miss Marshall the maximum amount of compensation under section 65(2) of 
the Sex Discrimination Act 1975 (SDA) — a sum of £6,250.? The Industrial 
Tribunal awarded Miss Marshall a much higher sum of £19,405, including £7,710 
interest and £1,000 in respect of injury to feelings. The employer paid a further 
£5,445 and appealed against the award of £7,710 in respect of interest. The appeal 
was upheld by the Employment Appeal Tribunal. Representing herself, Miss 
Marshall was unsuccessful before the Court of Appeal,* where it was held that 
she was not entitled to rely upon Article 6 ETD® as having direct effect in order 
to set aside the upper limit on the amount of compensation laid down by section 65 
SDA 1975. On appeal to the House of Lords, three questions were referred to the 
Court of Justice under Article 177 EC. These concerned the legality of the upper 
limit for compensation, the extent of compensation required, including interest, 
and the direct effect of Article 6 ETD. 

The intervening period between the initial Industrial Tribunal ruling and the 
Marshall (No 2) ruling, while frustrating in terms of individual redress, was 
beneficial in jurisprudential terms. During that time, the Court developed a strong 
theme of effective judicial protection, taking the reach of EC law into the 





*Newcastle Law School, University of Newcastle upon Tyne. 
**Law Department, London School of Economics. 


1 Council Directive 76/207/EEC OJ L 39/76. Article 5 states: ‘Application of the principle of equal 
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2 Case 152/84, Marshall v Southampton and SW Hampshire Area Health Authority (Teaching) [1986] 
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procedural and remedial arena. In Marshall (No 2),’ the Court reinforced its 
existing case law on effective remedies and vertical direct effect, but pointedly 
avoided tackling some of the wider questions raised by the Advocate General, the 
EC Commission and Miss Marshall. First, there was the question as to whether an 
obligation to provide an effective remedy is subsumed within Article 6 ETD or 
whether that Article is a manifestation of an inherent principle of effective 
remedies in EC law. Whatever the source of an effective remedies obligation, the 
questions sought to establish whether effective compensation can be less than full 
compensation. Second, the case also raised questions concerning the scope of the 
comparisons which may be made in order to identify an appropriate standard, 
particularly where a fundamental EC law principle has been infringed. Third, the 
case raised some fundamental issues on. the relationship between EC law and 
national law. The questions posed related to whether a directly effective right 
could be established from the wording of Article 6 of the ETD or from the inherent 
jurisdiction of the Court of Justice to establish effective judicial process. Also at 
issue was the extent to which national provisions should be interpreted so as to give 
effect to EC rights. 


Are Limitations on the Amount of Compensation Compatible 
with Community Law? 


The first question presented to the Court was whether the limit on the amount of 
compensation imposed by the SDA 1975 was in breach of Article 6 of the ETD. 
Advocate General van Gerven referred to two criteria applied by the Court to 
national systems when imposing sanctions in respect of provisions of EC law. 
These criteria, which are cumulative, are ‘sufficient enforceability’ and 
‘comparability’. 


(i) Sufficient Enforceability 


In Von Colson,® the Court stated that: 


where a Member State chooses to penalise the breach of the prohibition of discrimination by the award 
of compensation, that compensation must in any event be adequate in relation to the damage sustained 
[para 23]. 


In the written pleadings, the EC Commission had argued that national rules laying 
down an upper limit such as those contained in section 65(2) of the SDA 1975 did 
not fulfil the criteria laid down by the Court. In contrast, the Irish and the United 
Kingdom governments argued that the aim of EC law cannot be to exclude 
categorically any limit imposed on compensation. Support for their argument was 
drawn from a number of Council Directives providing maximum limits on 
compensation in areas such as insolvent undertakings, product liability and 
package holidays.? The Advocate General began with a general analysis of the 
state of play of EC law drawing the conclusion that, in the absence of rules 
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harmonising the divergent national rules governing liability, compensation must be 
adequate in relation to the damage sustained but it does not have to be equal to the 
damage sustained and, therefore, to impose upper limits on compensation was not 
contrary to EC law. But, he argued, the limit should be pitched high enough in 
order not to deprive the sanction of its ‘effective, uniform and deterrent’ nature 
and must be ‘adequate in relation to the damage.’ Thus, the apparent ambiguity in 
Von Colson as to whether effectiveness in the context of compensation required 
‘full compensation’ or merely ‘adequate’ compensation was resolved in favour of 
the latter. 

The Advocate General went on to qualify his general analysis.: The 
compensation must compensate adequately for the damage having regard to the 
most important components of damage which are traditionally taken into account 
— loss of physical assets, loss of income, moral damage and damage on account of 
the effluxion of time. It is for the national court to take into account each of the 
components and assess the adequacy of the ratio between the compensation and the 
damage in each case. If the limitations are such that normally compensation is not 
or scarcely granted for one of those four types of damage, it cannot be said that the 
compensation, taken as a whole, is adequate in relation to the damage sustained. 
The Advocate General argued that the upper limit imposed by the SDA 1975 did 
not allow adequate compensation to be granted on the grounds that all the interest 
accruing was not provided for. In contrast, the Court resolved the ambiguity in 
Von Colson in favour of full compensation as the only basis upon which effective 
compensation could be assessed and hence resolved that an upper limit was 
impermissible. 


(ii) Comparability 


Turning to the criterion of comparability, the Advocate General made a somewhat 
limited comparison by looking at the other ways in which discrimination in 
employment covered by the SDA 1975 could be challenged." It was possible to 
bring proceedings in the County Court which may apply the same sanctions as the 
High Court, ie no upper limit is laid down for compensation and interest may be 
awarded, providing compensation in full. In spite of powerful argument by Miss 
Marshall that the enforcement of the fundamental Community principle of 
employment equality could not be less favourable than enforcement of non- 
employment equality in national law, the Advocate General held this difference 
was justified. Instead of opting for a legal system in which all sex discrimination 
claims are dealt with by one court, the United Kingdom had opted for a system 
which allows claims for employment discrimination to be dealt with by an 
Industrial Tribunal with specific substantive and procedural rules. It could not be 
inferred from the option chosen by the United Kingdom that less effective 
sanctions are imposed by the United Kingdom in respect of EC law than are 
imposed in respect of corresponding national law. Thus, section 65(2) SDA 1975 
did not, in this respect, conflict with Article 6 of the Directive. In concluding that 
full compensation was required, the Court avoided having to confront what might 
have been a highly productive avenue along which the development of effective 
judicial protection might have developed. Instead, it was content to rule that, in the 


10 cf Fitzpatrick, ‘The Effectiveness of Equality Law Remedies: A European Community Law 
Perspective’ in Hepple and Szyszczak (eds), Discrimination: The Limits of Law (London: Mansell, 
1992), who argues for a wider basis of comparison within national law. 
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interpretation of Article 6, the fixing of an upper limit on the amount of 
compensation could not constitute a proper implementation of the Directive: 
since it limits the amount of compensation a priori to a level which is not necessarily consistent with the 


requirement of ensuring real equality of opportunity through adequate reparation for the loss and 
damage sustained as a result of discriminatory dismissal [para 30]. 


The Components of Compensation 


The second question was whether it was essential for the proper implementation of 
the ETD that compensation should not be less than the amount of total loss and 
should include interest running from the date of discrimination to the date when 
compensation is paid. 

In noting that the Court’s case law, based largely on proceedings brought under 
Articles 178 and 215 EC, supports the award of interest,!! the Advocate General 
distinguished between two types of interest: legal interest, which as a rule begins 
to run from the date of delivery of the judgment, establishing the amount of 
compensation as assessed on the date of the judgment (ie the interest on the 
compensation awarded by the court in its judgment), and compensatory interest 
which is a component of the total compensation for the unlawful conduct the 
amount of which is determined by the court. Whether such interest is due depends 
on the extent to which the court determining the amount of the damage could take 
account of the development of damage up until the date of its judgment. Such 
interest is awarded as a component of the compensation. Turning to the question 
‘Did Article 6 of the Equal Treatment Directive impose an obligation to award 
interest?’, the difference between compensatory and legal interest assumes 
importance. 

Given his stance on the adequacy of compensation and its relationship with an 
upper limit for compensation, the Advocate General went to great lengths to 
examine aspects of both legal and compensatory interest, ultimately concluding 
that both were essential elements in adequate compensation. The Court did not 
draw such fine distinctions but held that full compensation for the loss and damage 
sustained as a result of discriminatory dismissal cannot omit factors such as the 
effluxion of time, which may in fact reduce its value. Thus, the award of interest 
from the date of the discrimination, in accordance with the applicable national 
rules, must be regarded as an essential component of compensation for the 
purposes of restoring real equality of treatment. 


The Parameters of Direct Effect 


The final question was the issue of whether Article 6 ETD could be used by an 
individual against an authority that was an ‘emanation of the state’? to overrule 
the compensation limits set by national legislation. The Advocate General had 
dealt with this question first. In Von Colson, the Court appeared to deny any direct 
effect to Article 6, concluding that, because it left the choice of sanctions to a 


11 See inter alia Case C-152/88, Sofrimport v Commission [1990] ECR I-2477; Joined Cases C-104/89 
and C-37/90, Mulder [1992] ECR I-3062. 

12 See Curtin, ‘The Province of Government: Delimiting the Direct Effect of Directives in the Common 
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Member State, that element of discretion defeated direct effect. However, in 
Johnston v RUC, the Court had given direct effect to Article 6 albeit in relation 
to access to judicial process. According to the Advocate General, the Court in 
Johnston had identified two elements to Article 6: first, the obligation for Member 
States to provide an effective judicial remedy, which the Advocate General, like 
the Court of Appeal, appeared to interpret as merely referring to access and not the 
sanction, and, secondly, the obligation to impose sanctions in respect of any 
prohibited discrimination. The Court in Johnston at least paid lip service to its 
earlier ruling in Von Colson and Harz v Deutsche Tradax™ that, in so far as the 
obligation to impose sanctions in respect of discrimination contrary to the ETD is 
concerned, the Directive did not contain any unconditional and sufficiently precise 
obligation which, in the absence of implementing measures, might be relied upon 
by individuals in order to obtain specific compensation under the Directive when 
such compensation was unavailable under national law. Despite these rulings, the 
Advocate General drew the conclusion that it could not be said that an individual 
could not derive any legal remedies from EC law. Recalling the case law relating 
to sanctions, the Advocate General pointed out that by virtue of the obligation 
imposed by Article 5 EC, Member States must secure the full effectiveness of EC 
law, especially Directives.'> Drawing particular attention to the interpretation 
given to Article 6 in Von Colson, the Advocate General concluded that while 
Member States had a discretion as to the form of sanctions, that discretion had in 
fact been curtailed by the Court. The ‘appropriate system of sanctions’ called for in 
Article 6 must be: 

such as to guarantee real and effective judicial protection. Moreover, it must have a real deterrent effect 

on the employer. It follows that where a Member State chooses to penalise the breach of the prohibition 


of discrimination by the award of compensation, that compensation must in any event be adequate in 
relation to the damage sustained. 


This was the approach adopted by the Court. In the case of discriminatory 
dismissals, the Member States had a choice between reinstatement or 
compensation, but once that element of discretion had been exercised, in this case, 
in favour of compensation, the individual could not be prevented from relying 
upon Article 6 as ‘the national authorities had no discretion in applying the chosen 
solution.’ The Court reiterated a point made in its earlier ruling in Francovich,"® 
that the fact that a Member State may choose between different solutions in order 
to pursue the objectives of a Directive does not exclude the possibility of enforcing 
rights before national courts whose content can be determined sufficiently 
precisely on the basis of the Directive alone. This is a significant widening of the 
principle of direct effect. No longer can we rely upon the test first enunciated in 
Van Gend en Loos.” Arguably, the Court is developing new, but not fully 
articulated, criteria. In Marshall (No 2), for example, emphasis is upon the 
fundamental nature of the right at issue which appears to have been a significant 
factor. 

The Court departed from Von Colson, at least to the extent that Miss Marshall 
was seeking effective implementation of an existing remedy, as constituted part of 
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the claim of the applicants in Von Colson, rather than seeking a new remedy, such 
as instatement into a job, as also demanded in Von Colson. Indeed, it seems 
difficult to distinguish Marshall (No 2) from either Johnston or Factortame.*® In 
all three cases, the Court has concluded that an obstacle to enjoyment of an aspect 
of existing judicial process, in Johnston, access to an Industrial Tribunal and in 
Factortame, the granting of an injunction, had to be set aside. Whatever the 
semantics of the meaning of ‘effective judicial remedy’ in Johnston, the logic of 
the judgment implicitly supports the explicit reasoning of the Court in Marshall 
(No 2). 


Further Argument 


The Advocate General called upon the principle of indirect effect to argue that 
even where Article 6 did not give rise to direct effect there was an obligation upon 
the national courts to interpret the sanctions contained in their national legislation 
in accordance with the rules of Community law. 

There has been some speculation as to the parameters of the principle of indirect 
effect and the Advocate General pointed out that the obligation of the national 
court to interpret national provisions dating before and after a Directive so as to 
conform with a Directive is not completely watertight. For example, the principle 
does not oblige the national court to interpret national law contra legem, although 
it must be open to argument that it is the national law which is contra legem the 
Community law. But the national court should interpret ambiguous provisions 
such as those in the Marshall case which debarred the Industrial Tribunal from 
awarding interest in accordance with Community law. Moreover, the national 
court may be obliged to replace specific national rules which conflict with the 
Directive by general national rules which do not, a possibility which, although not 
pursued by the Advocate General, might justify the replacement of the statutory 
maximum with the general principles of tort damages, according to which, as in 
County Court proceedings, no maximum applies. 

The Advocate General admitted that a national court will not always be capable 
of achieving compliance with Community law by means of interpretation, but if 
the requirement for sanctions prescribed by Article 6 is to be sufficiently effective 
it must be construed in the same way as the requirement for judicial protection as a 
provision having direct effect at least vis-à-vis the Member States. Advocate 
General van Gerven chose to address the issue squarely by reconsidering the 
principle of horizontal direct effect — a principle denied in the Marshall (No 1) 
ruling: 

the coherence of the Court’s case-law would benefit if the Court were now also to confer horizontal 

direct effect on sufficiently precise and unconditional provisions of directives.” 


To support this argument, he argued that the public/private distinction is not 
absolute and that public undertakings are generally not any more responsible for 
the failure to implement a Directive than private undertakings. Furthermore, 
economic competition may be distorted where a Directive has been implemented in 
some Member States but not in others. Noticeably, the emphasis is more on the 
economic goal of undistorted competition rather than securing effective judicial 
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protection for individuals. The Court chose to ignore the point in its ruling, but 
soon may have to confront the issue directly.” 

Far from broaching the dissolution of the vertical/horizontal direct effect 
distinction, the EC Commission had proposed the more regressive approach to the 
direct effect of Article 6 initially adopted in Von Colson. Nevertheless, its 
submissions also encompassed the bold proposition that, rather than dwell upon the 
direct effect of a particular Article in a Directive, the Court should acknowledge, 
in the spirit of its judgment in Francovich, that it enjoyed inherent jurisdiction to 
require effective remedies in all cases in which Community law is enforced. Sadly, 
neither the Advocate General nor the Court chose to address such a radical 
reappraisal of effective judicial process in Community law. 


Further Implications 


Research?! shows that the poor amounts of compensation offered to victims of sex 
discrimination call into question the effectiveness of discrimination law. The 
ruling in Marshall (No 2) redresses that weakness as well as contributing to the 
development of a system of effective judicial process in the EC. The government 
implemented the ruling through the Sex Discrimination and Equal Pay (Remedies) 
Regulations 1993,”? although the immediate effect of the ruling was already being 
felt in a series of claims before Industrial Tribunals relating to discriminatory 
pregnancy dismissals in the armed forces. Indeed, in the light of some of the 
awards now being negotiated, Miss Marshall’s compensation appears to be rather 
modest. 

Within the wider panorama of the EC, events post-Marshall (No 2) suggest that 
the Court’s ruling may be the last in an era which has seen the progressive 
development of EC law with intrusions into the national procedural arena. After 
the rulings in Emmott”? (where it was held that a Member State could not rely 
upon national limitation rules where a Directive had not been fully and properly 
transposed) and Marshall (No 2), attention was focused on questioning other 
limitations on remedies, such as the limitation of only two years of arrears of 
remuneration in section 2(1) of the Equal Pay Act 1970 or the unavailability of an 
award of exemplary damages in discrimination cases.”4 In a more recent ruling, 
Steenhorst-Neerings v Bedrijfsvereniging voor Detailhandel Ambachten en 
Huisvrouw,” which is difficult to reconcile with Marshall (No 2), the Court has 
allowed the Member States to impose ‘reasonable’ time limits upon their own 
liability in welfare equality cases, thereby indicating that the Court may be pulling 





20 Case C-91/92, Dori v Recreb pending. Here the applicant is attempting to enforce directly against a 
private individual a consumer law Directive (85/77, OJ 1985 L 372/31) which has not been properly 
implemented by Italy. It is possible that Dori may be dealt with by imposing a Francovich type of 
liability upon the Italian state for failure to implement the Directive. 
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in the reach of EC law, leaving the Member States a greater margin of discretion in 
ordering the national processes for the enforcement of EC law. In the rather 
daunting climate? in which the Court must await its fate at the next 
intergovernmental conference (1996), the acid test of its resolve may well be in the 
post-Francovich cases before it. We must await the prospect that state liability 
may, after all, be based not upon the strict liability of the Member States for their 
failure to implement a Directive adequately, but rather upon standards of fault, 
even wilfulness, on their part. 


The ‘Unruly Horse’ has Bolted: Tinsley v Milligan 
Hugh Stowe* 
The Decision 


Tinsley v Milligan! presented the House of Lords with a chance to consider a 
radical reformulation by the Court of Appeal of the illegality defence in civil law. 
Traditionally, the courts have imposed a general prohibition on the enforcement of 
actions tainted by illegality, subject to a limited number of discrete exceptions and 
limitations. In a recent series of decisions,” certain members of the Court of 
Appeal renounced the harsh and rigid framework of rules, and proposed that the 
effect of illegality should depend upon a balance of ‘the adverse consequences of 
granting relief against the adverse consequences of refusing relief. The ultimate 
decision calls for a value judgment.” In Tinsley, the House of Lords unanimously 
and emphatically rejected an approach based on a judicial discretionary balance. 
However, the House split with respect to what inflexible rule should be applied to 
the facts. 

The case concerned the effect of illegality on the enforcement of equitable 
property rights arising out of a resulting trust. T and M jointly contributed to the 
purchase of a house. The house was registered in the sole name of T to enable M to 
fraudulently claim welfare payments by misrepresenting that she did not own her 
home. T knew of the fraud. The welfare fraudulently obtained was used to meet 
T’s and M’s joint expenses. In 1988, the defendant confessed her fraud to the 
authorities. After a breakdown in their relationship, T commenced proceedings to 
assert ownership of the house, and M counterclaimed seeking a declaration that T 
held the property on resulting trust for them in equal shares. 

In the absence of the fraudulent purpose, it was not doubted that the declaration 
of a resulting trust would have been made. The issue for the House was whether 
M’s fraudulent purpose could be pleaded as a defence to her counterclaim. By a 
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majority of three to two, the House held that the defendant was entitled to enforce 
the resulting trust.* 

The majority held that: (i) the consequences of being party to an illegal 
transaction does not depend upon an imponderable discretionary balance; (ii) legal 
and equitable interests in property do pass under illegal transactions; (iii) interests 
so passed can be enforced ‘if, but only if, [the plaintiff] can establish his title 
without relying on his own illegality (this principle was described as the 
‘Bowmaker rule’®); (iv) the application of this principle to the enforcement of 
resulting trusts hinges on whether there is a presumption of advancement (the 
plaintiff will fail where there is a presumption of advancement, because to rebut 
the presumption of gift he ‘will normally have to plead and give evidence of the 
underlying illegal purpose’’; the plaintiff will succeed where there is the contrary 
presumption of resulting trust, because he can establish his title merely by proving 
contribution to the purchase of the property: he ‘does not rely in any way on the 
underlying illegal transaction’*®); and (v) on the facts, the resulting trust could be 
enforced because there was no presumption of advancement. 

Lord Goff concurred with both the rejection of the discretionary approach and 
also with the principles relating to the recognition and enforcement of legal 
property interests. However, he strongly dissented with respect to the enforcement 
of equitable property interests. He held that a court of equity will refuse to assist a 
plaintiff who comes to court with unclean hands, ‘even though the claimant can 
prima facie establish his claim without recourse to the underlying fraudulent or 
illegal purpose.’? Therefore, the court will refuse to enforce a resulting trust if a 
party places property in the name of another for a fraudulent purpose. He noted 
that the authoritative source of this principle was Muckleston v Brown,” in which 
it was held that the court would not relieve the plaintiff against his dishonesty, but 
would say: ‘Let the estate lie where it falls.’!! 


Critique 


(a) Rejection of the Discretionary Approach 


In the eighteenth century, the public policy against the enforcement of illegal 
transactions became crystallised into the Latin maxims: ‘ex turpi causa non oritur 
actio’!2 and ‘in pari delicto potior est conditio defendentis.’'? The inflexible 
application of these maxims has been subject to much criticism.'* As noted by one 
commentator, ‘the “well settled” rule is applied in many cases with unthinking 
rigidity, quite without regard to its rationale. Thus applied, it leads the courts into 





4 Lord Browne-Wilkinson delivered the leading majority judgment; Lord Jauncey and Lord Lowry 
delivered concurring judgments; Lord Goff delivered a dissenting judgment with which Lord Keith 
concurred. 

5 Lord Browne-Wilkinson, at 90. 

6 From the case, Bowmakers Ltd v Barnet Instruments [1945] 1 KB 65. 

7 Lord Browne-Wilkinson, at 87. 

8 Lord Browne-Wilkinson, at 87. 

9 At75. ; 

10 (1801) 6 Ves 53. 

11 Lord Goff, at 73. 

12 No court will lend its aid to a man who founds his cause of action upon an immoral or illegal act. 

13 When both parties are equally guilty of wrongdoing, the position of the defendant is stronger. 

14 See, for example, Shand, ‘Unblinkering the Unruly Horse: Public Policy in the Law of Contract’ 
(1972) 30 CLJ 144; Gelhorn, ‘Contracts and Public Policy’ (1935) 35 Col LR 679. 
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a morass of obscurities, supposed distinctions and questionable techniques of 
decision. ’!5 

Underlying the discretionary approach that had been developed in the Court of 
‘Appeal were the following principles: (i) There are conflicting considerations of 
public policy relevant to whether actions tainted by illegality should be enforced. 
On the one hand, deterrence of illegality generally weighs in favour of non- 
enforcement. On the other hand, a rigid rule of non-enforcement may facilitate the 


. unjust enrichment of unworthy defendants, and impose on the plaintiff a penalty 


grossly disproportionate to the gravity of the illegality or the plaintiff’s moral 
turpitude. (ii) In determining whether enforcement is appropriate, it is relevant to 
consider the nature of the illegality, the relative culpability of the parties, the 
extent to which non-enforcement will produce an unmerited windfall to the 
defendant and undeserved loss to the plaintiff, and the extent to which enforcement 
will constitute a general incentive to engage in the prohibited conduct. The 
appropriate balance between these considerations cannot be encapsulated in a 
single rule either denying or allowing enforcement. The weight of each factor in 
the balance will depend on the nature of the action in question and the unique 
factual circumstances of each case. (iii) ‘Public policy is not a blunt, inflexible 
instrument.’!® A prima facie rule of non-enforcement can remain sensitive to a 
supervening discretion to allow enforcement when either deterrence is not 
promoted by non-enforcement, or enforcement is supported by strong 
countervailing considerations. 

On the facts of Tinsley, a discretionary approach would fairly clearly support the 
enforcement of the resulting trust: the House regarded the crime as ‘relatively 
minor’; the crime had been. confessed; the other party was complicit in and 
benefited from the fraud and would receive an unmerited windfall if relief was 
denied; the denial of relief would cause serious financial loss to the party seeking 
relief. 

Why did the House of Lords unanimously reject the new approach and resurrect 
a doctrine of inflexible rules? Lord Goff!” gave the following reasons: (i) The 
adoption of the discretionary test would ‘constitute a revolution in this branch of 
the law’ which cannot be reconciled with the ‘strict rules’ established by a ‘long 
line of unbroken authority stretching back over 200 years.’ (ii) In so far as the 
public policy underlying the strict rules is deterrence of illegality, ‘the force of the 
deterrence is in the existence of the known rule and its stern application.’ (iii) New 
Zealand has introduced a statutory discretion in this field, but the House ‘has no 
means of ascertaining how successful the Act has proved in practice.’ (iv) In light 
of the above considerations, 

it is by no means self-evident that the public conscience test is preferable to the present strict rules . . . 

[E]verything points to the conclusion that, if there is to be reform aimed at substituting a system of 

discretionary relief for the present rules, the reform is one which should only be instituted by the 

legislature, after a full enquiry into the matter by the Law Commission [embracing] the advantages and 


disadvantages of the present law, but also the likely advantages and disadvantages of a system of 
discretionary relief. 


Lord Goff invited an investigation by the Law Commission. 
This judicial restraint is in stark contrast to the robust approach adopted by the 
House in the recent Woolwich case.'® In Woolwich, the House overturned 


15 Gelhorn, supra n 14, at 679. 

16 Saunders v Edwards [1987] 1 WLR 1116 per Nicholls, at 1132. 

17 At 79—80. 

18 Woolwich Equitable Building Society v Inland Revenue Commissioners [1993] AC 70. 
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entrenched authority to recognise a general right to restitution of taxes paid 
pursuant to an ultra vires demand. In reaching its decision, the House looked 
behind the entrenched rule and carefully balanced the justice of recognising a 
general right of restitution against the powerful policy considerations in favour of 
denying that right. It rejected a submission that this policy-sensitive reform was the 
exclusive domain of Parliament. Lord Goff noted that the ‘boundary’ separating 
‘legitimate development of the law by judges’ from inappropriate judicial 
legislation was difficult to identify, and varied from case to case." The balance of 
factors favouring a reformulation of doctrine in Woolwich was certainly unique.” 
However, it might have been hoped that reappraisal of the ex turpi doctrine in 
Tinsley fell within the territory of legitimate judicial authority claimed by the 
House in Woolwich. 

Quite apart from the recent line of Court of Appeal authority, there were several 
considerations which would have supported the reappraisal: (i) Despite the ancient 
line of authority supporting the strict rules, there have been twentieth-century 
authorities which have expressly affirmed the adoption of an explicit discretionary 
balance,2! and which have advocated restricting the scope of the inflexible 
rules.22 (ii) There is extensive academic criticism of the traditional doctrine. (iii) 
The solidity of the ancient line of authorities supporting the strict rules is partially 
illusory. Although the Latin maxims are unequivocally entrenched, the precise 
content of the maxims is shrouded in doubt. (iv) Arguably, a hidden discretionary 
balance in fact underlies the manipulation by the courts of the ‘inflexible’ rules in 
this area.” (v) The argument for strict rules based on the force of deterrence 
underestimates the deterrent value of leaving parties to the uncertainty of 
discretionary enforcement. Furthermore, the argument overestimates the certainty 
of the present ‘strict rules.’ The split by the House in this case is indicative of the 
uncertainty in this area. (vi) Arguably, constraints of precedent should be 
relatively loose with respect to precedents of public policy. ‘Public policy is not 
static.’24 It seems positively desirable that the House should reconsider rules of 
public policy which originated in the eighteenth century. (vii) As Lord Goff 
noted,2° there were no previous decisions of the House which constrained their 
Lordships in the present case, and ‘technically therefore, it may be said that this 
House is free to depart from the line of authority [supporting the strict rules].’ 

In all these circumstances, it is regrettable that the House abdicated to 
Parliament responsibility for the re-evaluation of the common law principles of 
public policy. However, it should be noted that Lord Goff leaves open the 
application of the discretionary test to actions in tort tainted by illegality .76 





19 ibid at 173. 

20 ibid per Lord Goff, at 176. ° 

21 Hardy v Motor Insurance Bureau [1964] 2 QB 745 per Lord Diplock, at 768. 

22 Vita Food Products v Unus Shipping [1939] AC 277 per Lord Wright, at 293; Beresford v Royal 
Insurance Company Ltd [1937] 2 KB 197 (CA) per Lord Wright, at 220; Marles v Philip Trant & Sons 
[1954] 1 QB 29 (CA) per Lord Denning, at 37; St John Shipping Cpn v Joseph Rank Ltd [1957] 1 QB 
267 per Lord Devlin, at 288; Shaw v Groom [1970] 1 All ER 702 per Harman LJ, at 705, and Sachs 
LJ, at 709 and 712. 

23 See McCamus, ‘Restitutionary Recovery of Benefits Conferred under Contracts in Conflict with 
Statutory Policy — The New Golden Rule’ (1987) 25 Osgoode Hall LJ 787, 811. 

24 Gray v Barr [1971] 2 QB 554 per Lord Salmon, at 582; see further the cases referred to in Treitel, The 
Law of Contract (London: Sweet & Maxwell, 1991) n 62, at 424. 

25 At 79. 

26 At77. 
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(b) The Extension of the ‘Bowmaker Rule’ to Equity 


As noted previously, Lord Browne-Wilkinson (delivering the leading majority 
judgment) held that equitable interests acquired under an illegal transaction could 
be enforced if the plaintiff did not need to rely on the illegal transaction (the 
‘Bowmaker rule’). His Lordship acknowledged that: (i) the traditional equitable 
rule established in Muckleston v Brown?’ was inconsistent with the application of 
the Bowmaker rule to equitable interests; and (ii) no case had expressly overruled 
Muckleston. His Lordship endeavoured to justify the extension of the Bowmaker 
rule into equity with arguments of principle and precedent. 

With respect to principle, Lord Browne-Wilkinson stated that the fusion of law 
and equity required a symmetry between the legal and equitable rules relating to 
the enforcement of property rights tainted by illegality. However, it is submitted 
that the argument of symmetry could only justify equity’s adoption of the common 
law rule (rather than vice versa) if: (i) the underlying rationale of both the rule at 
law (ie the Bowmaker rule) and the equitable rule were articulated; and (ii) the 
rationale of the Bowmaker rule was held to be more persuasive and could be 
applied by analogy to equitable interests. However, no such analysis was 
conducted. 

With respect to precedent, he cited several developments in support of the 
extension of the Bowmaker rule to equity. Firstly, he noted the case of Ayerst v 
Jenkins?’ in which the personal representative of the settlor of an illegal trust 
failed to recover the property of the trust from the beneficiary. The court held that 
the fully executed trust vested in the beneficiary ‘the immediate and absolute 
beneficial interest,’ notwithstanding the illegality. Lord Browne-Wilkinson 
concluded that the case is inconsistent with a general rule that ‘a court of equity 
will not enforce equitable proprietary interests at the suit of a party to an 
illegality.’?? However, although the case establishes that equitable interests can be 
passed under an illegal transaction, it does not state that those interests can be 
enforced at the suit of the equitable owner. The recognition that equitable interests 
have been transferred must be distinguished from the active enforcement of those 
interests. The decision in Ayerst v Jenkins is consistent with a conclusion that the 
beneficiary in that case would not have been assisted to enforce the terms of the 
trust against the trustee.*° Lord Mansfield stated in the leading case of Holman v 
Johnson?! that: ‘if the plaintiff and defendant were to change sides, and the 
defendant was to bring his action against the plaintiff, the latter would then have 
the advantage of [the defence of illegality]. ””? The decision in Ayerst v Jenkins is 
consistent with the traditional equitable rule articulated in Muckleston v Brown. 
Secondly, Lord Browne-Wilkinson referred to a series of resulting trust cases®? in 
which the court refused to enforce a resulting trust tainted by illegality in 
circumstances where there was a presumption of advancement. In those cases, the 
result is justified by explicit reference to both the traditional equitable rule in 
Muckleston v Brown and also to the principle described by Lord Browne- 





27 supran 10. 

28 (1873) LR 16 Eq 275. 

29 At 89 [emphasis added]. 

30 See discussion by Lord Goff in Tinsley, at 73. 

31 (1775) 1 Cowp 341. 

32 ibid at 343. 

33 At 90: Gascoigne v Gascoigne [1918] 1 KB 223; In re Emery’s Investments Trusts [1959] Ch 410; 
Palaniappa Chettiar v Arunasalam Chettiar [1962] AC 294; Tinker v Tinker [1970] P 136. 


© The Modern Law Review Limited 1994 445 


The Modern Law Review [Vol. 57 


Wilkinson as the Bowmaker rule. The decisions are consistent with both 
principles, but not conclusive of the relative merits of either. 


(c) The Test: ‘Is he Forced to Rely on his own Illegality?’ 


Lord Browne-Wilkinson stated that the crucial question is: ‘does a plaintiff ... 
have to rely on the underlying illegality?’** A party can enforce legal and 
equitable property interests ‘if but only if he can establish his title without relying 
on his own illegality.’ It is respectfully submitted that there are several problems 
with the operation and justification of this test. 

Firstly, it is unfortunate that the public policy rule should be based on procedural 
criteria completely divorced from relevant policy considerations. Such a rule leads 
inevitably to an incoherent pattern of relief which cannot be justified from any 
policy perspective. This problem is neatly demonstrated by the application of the 
Bowmaker rule to the enforcement of resulting trusts tainted by illegality. The 
majority held that whether a plaintiff will be prohibited from enforcing a resulting 
trust by reason of ‘reliance on the underlying illegality’ depends upon whether the 
plaintiff must rebut a presumption of advancement. On the facts of Tinsley, this 
test produced a fair result, but the main problems with this rule are that: (i) 
availability of relief depends entirely on a fact which is completely irrelevant from 
a policy perspective (viz whether there is a presumption of advancement in relation 
to the person to whom the property is transferred); and (ii) availability of relief is 
in no way related to the seriousness of the underlying illegality. As Lord Goff 
noted in Tinsley, the Bowmaker rule could operate to entitle a terrorist to enforce a 
resulting trust in circumstances in which he has acquired property in the name of a 
third party to establish a secret base for his operations. The majority in Tinsley did 
not acknowledge a supervening principle of public policy which would allow a 
court to deny recovery in such circumstances in which the plaintiff could frame his 
cause of action without ‘relying on the illegality.’ 

Secondly, the manner in which the test was applied to the enforceability of 
resulting trusts tainted by illegality was questionable. Lord Browne-Wilkinson 
held that if there was a presumption of advancement, the plaintiff would fail, 
because to rebut the presumption of gift he would normally have to plead the 
underlying illegal purpose of the transfer of property. However, the presumption 
of advancement is rebutted by proof of the common intention that the transferee 
should hold the property on trust for the transferor. This intention is logically 
distinct from the fraudulent purpose for which the transfer was made. Lord 
Browne-Wilkinson himself stated: ‘the court is neither bound nor entitled to reject 
the claim unless the illegality of necessity forms part of the plaintiff's case.’?” It is 
not clear why the majority considers that the underlying fraudulent purpose ‘of 
necessity’ forms part of such a plaintiff's case. 

Thirdly, although Lord Browne-Wilkinson describes the principle as the 
‘Bowmaker rule,’ it is submitted that his articulation of the principle cannot be 
reconciled with the result in Bowmakers. In that case, the plaintiff purchased tools 





34 At 87. 

35 At 90. 

36 It should be noted that the Court of Appeal in Bowmakers stated obiter that there was a limited 
supervening principle of public policy. 

37 At 92 [emphasis added]. 
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from a third party under an illegal contract. The plaintiff delivered the tools to the 
defendant under three separate illegal hire purchase agreements. The defendant, 
after paying only a few instalments due under the contract, sold the tools delivered 
under the first and third agreements and refused to redeliver the tools under the 
second agreement. The Court of Appeal held that a man’s right to possess his 
chattels will be enforced provided that he ‘does not seek and is not forced, either to 
found his claim on the illegal contract or to plead its illegality.’ The plaintiff 
recovered damages for conversion with respect to all the tools. 

To succeed in conversion a plaintiff must establish a right to possession of the 
relevant property. Under a hire purchase agreement, a special property (or right to 
possession) in the hired goods passes to the hirer. It is established that special 
property in goods can be transferred under an illegal contract, and that the owner 
cannot recover the goods while the special property subsists.” In Bowmakers, 
sale of the tools under agreements one and three automatically terminated the 
special property? and vested the owner with title to sue for conversion. However, 
with respect to the tools under the second agreement, it would seem that the 
plaintiff could only establish that the special property in the tools had terminated by 
reference to contractual breach by the defendant. In other words, the plaintiff's 
right to enforce his property rights depended on proof that the special property had 
terminated, and proof that the special property had terminated required evidence of 
the illegal contract and the fact that it had been breached. However, on the 
majority’s test in Tinsley, the action for conversion of the tools under the second 
agreement would presumably have failed because the owner could not establish his 
title to sue ‘without pleading or leading evidence of the illegality.’ 

The reasoning of the Court of Appeal in Bowmakers is unclear and has been the 
subject of much controversy.” It is submitted that the confusion derives from the 
fundamental ambiguity in the tests ‘does the plaintiff rely on his own illegality?’ or 
‘does the plaintiff found his claim on the illegal contract?’ One interpretation is that 
these tests encompass all actions in which the illegal transaction must be pleaded as 
a material element of the cause of action (‘evidential interpretation’). An 
alternative interpretation is that they encompass only those actions in which the 
party is endeavouring to enforce contractual obligations (‘contractual enforcement 
interpretation’). 

The scope of the Bowmaker rule is profoundly affected by which interpretation 
is adopted. There are various actions in which a party must plead but not enforce 
an illegal transaction: restitution for benefits conferred under the contract; action 
in tort for fraudulent inducement of an illegal contract; conversion when a special 
interest in property has been transferred. Significantly, the remedies in these non- 
contractual actions have the effect of returning the parties to the pre-illegality 
status quo, whereas the remedies in a contractual action (damages and specific 
performance) have the effect of fulfilling contractual expectations. If the 
contractual enforcement interpretation were adopted, the Bowmaker rule would 





38 Taylor v Chester (1869) LR 4 QB 309. 

39 N Central Wagon & Finance Co v Graham [1950] 2 KB 7. 

40 Hamson, ‘Illegal Contracts and Limited Interests’ (1949) 10 CLJ 249; Coote, ‘Another Look at 
Bowmakers v Barnet Instruments’ (1972) 35 MLR 38; Stewart, ‘Contractual Illegality and the 
Recognition of Proprietary Interests’ (1988) 1 JCL 134. 

41 This interpretation has never been made explicit, but is implicit in a number of authorities: eg 
Bowmakers case, supra n 6; Gas Light & Coke Co v Samuel Turner (1839) 5 Bing (NC) 1257, at 1261; 
Taylor v Bowers (1876) 1 QBD 291, at 299 and 301; Saunders v Edwards [1987] 1 WLR 1116, at 1127 
and 1134. 
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prohibit actions which have the effect of fulfilling contractual expectations, but 
tolerate actions which have the effect of returning the parties to the pre-illegality 
status quo. This result can be justified by several considerations of policy: (i) The 
force of deterrence is arguably exhausted by the prohibition on actions to enforce 
the contract. It is questionable whether a prohibition on other actions would create 
a significantly greater deterrence against entrance into illegal transactions. (ii) In 
circumstances of continuing illegality, it may be desirable to grant a plaintiff 
remedies which undo the illegality and return the parties to the pre-illegality status 
quo. (iii) Most importantly, the policy of preventing unjust enrichment clearly 
weighs heavily in favour of recovery of property and restitution for benefits 
conferred, but does not support the fulfilment of contractual expectations through 
the enforcement of the contract. 

It is submitted that only the contractual enforcement interpretation can explain 
the result in Bowmakers. However, the majority in Tinsley does not identify the 
possible tension between the alternative interpretations of the “Bowmaker rule.’ 
The result is an apparent inconsistency in principle and authority. Lord Browne- 
Wilkinson affirms that the rule applies to both law and equity. However, on the 
one hand, he approves authorities in which a plaintiff is permitted to enforce 
property rights even though the plaintiff can only establish his title by reference to 
an illegal contract (ie implicit endorsement of the contractual enforcement 
interpretation); on the other hand, he approves authorities in which the plaintiff is 
not permitted to enforce his equitable property interests precisely because the 
plaintiff can only establish his equitable title by reference to an illegal transaction” 
(ie explicit endorsement of the evidential interpretation). The inconsistency is 
further demonstrated by a comparison of two statements by Lord Browne- 
Wilkinson: firstly, he states that a plaintiff can enforce property rights ‘provided 
that he does not need to rely on the illegal contract for any purpose other than 
providing the basis of his claim to a property right’ (contractual enforcement 
interpretation); secondly, he states that ‘the rights of the owner of the legal title 
will be enforced, provided that the plaintiff can establish such title without 
pleading or leading evidence of the illegality’ (evidential interpretation). The 
scope of the Bowmaker rule is left in a state of confusion. 


Conclusion 


Tinsley presented the House of Lords with an overdue opportunity to reappraise 
the rationale and operation of the ex turpi causa doctrine. In several respects the 
decision was disappointing: (i) The opportunity for a thorough reappraisal was 
missed. The House achieved a fair result on the facts by modifying the traditional 
framework of inflexible rules, rather than by restructuring the foundations of the 
framework. Responsibility for major reform was left to Parliament. (ii) The 
retention of a purely procedural test for determining the scope of the ex turpi causa 
doctrine will continue to frustrate the coherent operation of the public policy 





42 Bowmakers, supra n 6; Singh v Ali [1960] AC 167. 

43 See cases supra n 33 (cases in which a plaintiff was not permitted to enforce a resulting trust tainted by 
illegality in circumstances where there was a presumption of advancement). 

44 At 86 [emphasis added]. 

45 At 85 [emphasis added]. 
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defence. (iii) Although the principles articulated by the majority produced a fair 
result on the facts, the arguments of doctrine and precedent employed to justify the 
principles were not persuasive. (iv) The decision has permitted a critical ambiguity 
in the scope of the Bowmaker rule to linger on. The ‘unruly horse’ of public policy 
continues its blind gallop through the doctrinal forests of illegality. 


Sunday Trading: A Drama in Five Acts 
Catherine Barnard* 


Parliament has finally spoken: after years of delay, prevarication and protracted 
legal challenges, MPs have at last made up their minds about Sunday trading in a 
late night Commons vote last December. The story of the legality of trading on 
Sunday is an intricate tale with byzantine twists and turns, from which neither the 
British legislature nor the European Court of Justice have emerged unscathed. The 
most recent decision of the Court of Justice in Council of the City of Stoke-on-Trent 
and Norwich City Council v B&Q plc! was an attempt to resolve some of the 
problems which have arisen concerning the compatibility of national law on 
Sunday trading with Article 30.2 However, in order to understand the 
significance of this decision it is important to appreciate the legislative and judicial 
history of this case. 


Act I: The Background to the Drama 


(i) The Shops Act 1950 


Section 47 of the Shops Act 1950 states that: 


Every shop shall, save as otherwise provided by this Part of this Act, be closed for the serving of 
customers on Sunday. 


Shops may, however, serve customers on Sunday with any of the items listed in the 
notorious Fifth Schedule to the Act. These items include intoxicating liquors, 





*City Solicitors’ Educational Trust Lecturer in Law, University of Southampton. 
I should like to thank Patrick Goodall and Dr Nicholas Emiliou for their advice. 


1 Case C-169/91, [1993] 1 All ER 481. The judgment was conveniently handed down two days before 
the end of the legal term so there was little time for any further legal action to be taken in an effort to 
frustrate lucrative Sunday trading leading up to Christmas. 

2 Three cases were actually referred to the European Court, of which Stoke-on-Trent was the third. The 
first, C-306/88, concerns proceedings brought by Rochdale Borough Council against Stewart Anders 
who was charged with opening his shop unlawfully on Sunday. Rochdale BC also applied to the High 
Court for an injunction restraining Anders from opening on Sunday. The High Court asked whether, if 
the Sunday trading ban contravened Article 30 and was not justified under Article 36, it was totally 
unenforceable against a trader in the Member State or only unenforceable to the extent that it 
prohibited transactions involving goods manufactured in or imported from other Member States. The 
second, Case C-304/90, involved 20 informations laid by Reading Borough Council against Payless 
DIY Ltd, Wickes Building Supplies Ltd, Great Mills (South) Ltd, Homebase Ltd on the one hand, and 
B&Q on the other. The parties agreed that the rules on Sunday trading constituted a measure having an 
equivalent effect to a quantitative restriction on trade within the meaning of Article 30, but the 
Magistrates referred questions to the European Court as to the interpretation of the European Court’s 
judgment in Torfaen, Case 145/88, [1989] ECR 3851. 
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meals or refreshments, but not including the sale of fried fish and chips at a fried 
fish and chip shop, newly cooked provisions and cooked or partly cooked tripe.’ 

By s 59 it is a criminal offence to trade on a Sunday in contravention of these 
provisions, punishable by a fine which is currently set at £2,500.’ This represents 
little deterrence to large DIY stores which have the opportunity of considerably 
boosting their profits by trading on Sunday: B&Q estimates that sales on Sunday 
are worth £168 million.> It is the responsibility of local authorities, under s 71, to 
enforce the Act by prosecuting Sunday traders, a task which has been pursued with 
varying degrees of diligence by different local authorities.° 

Local authorities also have the power, under s 222 of the Local Government Act 
1972, to apply for a civil injunction. This was made considerably easier after the 
unanimous decision of the House of Lords in Kirklees BC v Wickes Building 
Supplies,’ which held that, despite the principles laid down in American 
Cyanamid,’ an injunction could be granted without the need for local authorities 
to give a cross-undertaking in damages. Lord Goff, giving the leading speech, 
followed the earlier decision of Hoffman La Roche v Secretary of State for Trade 
and Industry, where the House of Lords had stated that the court did have a 
discretion not to require an undertaking in damages from the Crown, when the 
Crown, and now local authorities, were acting as law enforcers.!° 


(ii) The European Defence 


As part of an orchestrated campaign to challenge the legality of s 47 of the Shops 
Act, some of the large DIY stores, most notably B&Q,!! have raised Article 30 of 
the Treaty of Rome as a defence when prosecuted for trading on Sunday. Article 
30 is one of the pillars in the establishment of a common or internal market, 
requiring, in principle, the free movement of goods throughout the Community. It 
provides that Member States may not impose ‘quantitative restrictions on imports 
and all measures having equivalent effect.’ Measures having an effect equivalent to 
a quantitative restriction on imports have been broadly defined to include ‘all 
trading rules enacted by Member States, which are capable of hindering, directly 
or indirectly, actually or potentially, intra-Community trade’ (the ‘Dassonville’” 
formula). These trading rules may be distinctly applicable, that is, they apply to 
imported goods only, or indistinctly applicable, where they apply both to imported 





3 Some of the anomalies arising from the application of this Schedule were listed by the Auld 
Committee, including ‘the fact that a razor blade could be sold for the purposes of cutting corns, but 
not for shaving; that a pornographic magazine could lawfully be sold at any shop, but that a Bible could 
only be sold from a bookstall at a designated airport or railway or bus station’: Oliver [1991] ILJ 298. 

4 Criminal Justice Act 1991. 

5 Submissions to the European Court in Case 145/88, Torfaen BC v B&Q pic [1990] 1 CMLR 337. 

6 The Attorney General has also been reluctant to take action himself to enforce the Shops Act: Hansard 
(HC, 27 December 1991) p 913. 

7 [1992] 3 All ER 717, reversing the decision of the Court of Appeal, [1991] 4 All ER 240. 

8 [1975] 1 All ER 504. 

9 [1974] 2 All ER 1128. 

0 He went on to suggest that if the European Court eventually found that s 47 of the Shops Act 1950 was 
in conflict with Article 30 EEC, the United Kingdom may be obliged to pay Francovich damages 
(Cases C-6/90 and C-9/90, [1992] IRLR 84). This dictum casts doubt on the Court of Appeal’s 
decision in Bourgoin v Ministry of Agriculture, Fisheries and Food [1985] 3 All ER 585, that a breach 
of Article 30 would not of itself give rise to a claim in damages by the injured party. This decision was 
considered and applied in Kirklees MBC v B&Q plc (1992) K No 7782. 

11 A tactic criticised by Diamond, ‘Dishonourable Defences: The Use of Injunctions and the EEC Treaty 

— Case Study of the Shops Act 1950’ (1991) 54 MLR 72. 

12 Case 8/74, Procureur du Roi v Dassonville [1974] ECR 837. 
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and to domestic goods but usually impose some detriment on the importer by 
making the importation of competing goods more difficult or burdensome or costly 
than the disposal of the comparable domestic product.'3 The European Court’s 
approach has been that distinctly applicable measures breach Article 30 but 
Member States may rely on the exhaustive list of provisions of Article 36 as a 
defence." Indistinctly applicable measures, on the other hand, as the Court held 
in Cassis de Dijon,” breach Article 30 unless they can be justified with reference 
to the non-exhaustive list of mandatory requirements.'© Both the provisions of 
Article 36 and the mandatory requirements!” must be proportionate; in other 
words, the measures must be no more restrictive than is necessary to achieve the 
particular objective. 

B&Q’s argument, based on the European Court’s approach to Article 30, found 
in Cassis de Dijon, ran as follows!®: Article 30 is directly effective!®; s 2(1) of 
the European Communities Act 1972 gives effect in English law to the principle of 
direct effect; where a provision of Community law has direct effect, it creates 
tights for individuals which national courts must protect notwithstanding any 
contrary provision of national law, over which Community law takes 
precedence”; s 47 of the Shops Act is a measure having equivalent effect to a 
quantitative restriction on imports as defined in Dassonville; s 47 affects intra- 
Community trade because by closing on Sunday retailers suffer a reduction in their 
total sales which will include a reduction in the volume of imports from other 
Member States.” : 

The local authorities relied on the mandatory requirements listed in Cassis as a 
justification and, in the alternative, the provisions of Article 36 as a defence. 
B&Q, on the other hand, argued that even if these defences were available they 
would fail because the anomalies'caused by the Fifth Schedule to the Shops Act 
would defeat the principle of proportionality. National courts, struggling with 
these concepts, decided to refer questions to the European Court using the Article 
177 procedure. 

The European Court has been obliged to consider this European defence in the 
context of Sunday trading on four occasions: twice in references from the British 





13 See Steiner, ‘Drawing the Line: Uses and Abuses of Article 30 EEC’ [1992] 29 CMLR 749, 754. 

14 Article 36 reads: ‘The provisions of Articles 30 to 34 shall not preclude prohibitions or restrictions on 
imports . . . on grounds of public morality, public policy or public security; the protection of health 
and life of humans, animals or plants; the protection of national treasures possessing artistic, historic 
or archaeological value; or the protection of industrial or commercial property. Such prohibitions or 
restrictions shall not, however, constitute a means of arbitrary discrimination or a disguised restriction 
on trade.’ 

15 Case 120/78, Rewe-Zentralfinanz v Bundesmonopolverwaltung fiir Branntwein [1979] ECR 649. 

16 The list of mandatory requirements include ‘the effectiveness of fiscal supervision, the protection of 
public health, the fairness of commercial transactions and the defence of the consumer.’ To this list 
there has been added the protection of the environment — Case 302/86, Commission v Denmark 
[1988] ECR 4607 — and the protection of cultural policy — Cases 60 and 61/84, Cinéthéque [1985] 
ECR 2605. If a mandatory requirement is successfully invoked, the measure concerned is deemed not 
to breach Article 30. 

17 See, for example, Cases 60/84 and 61/84, Cinéthéque [1986] 1 CMLR 365. 

18 See the Order for Reference in Torfaen. 

19 Case 74/76, Ianelli [1977] ECR 557; Case 83/78, Pigs Marketing Board v Redmond [1978] ECR 
2347. 

20 The doctrine of supremacy of Community law: see, for example, Case 106/77, Simmenthal [1978] 
ECR 639. 

21 B&Q suffered a 23 per cent loss in sales by closing on Sunday. Ten per cent of B&Q’s total purchases 
came from the other Member States. 
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courts — Torfaen” and Stoke-on-Trent — and again in two references from the 
Belgian and French courts concerning national legislation protecting workers’ 
rights — Conforama and Marchandise.” The repeated references suggest that 
both the European Court and the national courts found this a difficult problem to 
grapple with: once again European law was being invoked in an area which 
touched at the heart of a national tradition.” 


Act I: Torfaen 


Torfaen Borough Council prosecuted B&Q for trading on Sunday, B&Q raised the 
European defence and, as a result, the Cwmbran Magistrates referred three 
questions to the European Court on the interpretation of Articles 30 and 36 in order 
to assess the compatibility with those provisions of national law prohibiting trading 
on Sunday. 

The Court of Justice first noted that the Sunday trading rules applied equally to 
domestic and imported goods. Referring to Cinéthéque,”© it then stated that the 
Sunday trading rules were not compatible with the principle of free movement of 
goods unless the rules pursued an objective which was justified with regard to 
Community law and that measures taken to attain that objective were 
proportionate. On the question of justification, the Court referred to the case of 
Oebel” where it had considered that national rules governing hours of work, 
delivery and sale in the bread and confectionery industry ‘constituted a legitimate 
part of economic and social policy, consistent with the objectives of public interest 
pursued in the Treaty.’ It therefore concluded that similar considerations must 
apply to Sunday trading rules since ‘such rules reflect certain political and 
economic choices in so far as their purpose is to ensure that working and non- 
working hours are so arranged as to accord with national or regional socio-cultural 
characteristics’ which is a matter for Member States in the present state of 
Community law. 

On the question of proportionality, the Court, expressly referring to Article 3 of 
Directive 70/50, said that ‘the prohibition laid down in Article 30 covers 





22 Case 145/88, [1989] ECR 765. , 

23 Case C-312/89, [1991] ECR 1-997; and Case C-332/89, [1991] ECR I-1027. The cases were 
considered at the same time and the judgments follow a similar pattern. 

24 See Case C-159/80, SPUC v Grogan [1991] 3 CMLR 849, the case concerning information provided 
to Irish students on the availability of abortion; and Case C-379/87, Groener [1989] ECR 3967, the 
case concerning the requirement that teachers in Ireland must have a qualification in Gaellic. 

25 For differing interpretations of the Torfaen case, see Arnull, ‘What Shall We Do On Sunday?’ [1991] 
16 ELR 112; Gormley, 27 CMLR 141; Oliver, ILJ 298; Greenwood, All England Annual Review 141; 
and Green, Hartley and Usher, The Legal Foundations of a Single European Market (Oxford: Oxford 
University Press, 1991) p 63. 

26 Cases 60 and 61/84, [1985] ECR 2605. Note that the use of Cinéthéque in this context is doubted by 
Green, Hartley and Usher who consider it only as authority for the question of proportionality. See 
also Weatherill and Beaumont, EC Law: The Essential Guide to the Legal Workings of the European 
Community (London: Penguin, 1993) p 469. 

27 Case 155/80, [1981] ECR 1993. 

28 Article 3 states that: 


This Directive also covers measures governing the marketing of products . . . which are equally 
applicable to domestic and imported products where the restrictive effect of such measures on the 
free movement of goods exceeds the effects intrinsic to trade rules. 

This is in particular the case where: 

— the restrictive effects on the free movement of goods are out of proportion to their purpose; 
— the same objective can be attained by other means which are less of a hindrance to trade. 
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national measures governing the marketing of products where the restrictive effect 
of such measures on the free movement of goods exceeds the effects intrinsic to 
trade rules.” The question of whether the effects of specific national rules did in 
fact remain within that limit was ‘a question of fact to be determined by the 
national court.’ The Court therefore ruled that: 
Article 30 of the Treaty must be interpreted as meaning that the prohibition which it lays down does not 
apply to national rules prohibiting retailers from opening their premises on Sunday where the restrictive 
effects on Community trade which may result therefrom do not exceed the effects intrinsic to rules of 
that kind. 


This judgment caused some concern. The Court had called upon provisions of 
Directive 70/50, a measure designed to abolish measures equivalent to quantitative 
restrictions and which had been considered of largely historic interest since the 
expiry of the transitional period on 1 January 1970. Article 3 of Directive 70/50 
provides that an indistinctly applicable trading rule only breaches Article 30 where 
the restrictive effects of the measure on the free movement of goods exceed the 
effects intrinsic to trade rules — this is the case, in particular, where the restrictive 
effects on the free movement of goods are out of proportion with their purpose. In 
other words, some restriction on trade is compatible with Article 30 provided that 
the restrictive effects are not out of proportion with the beneficial effects. 

Although the Court has referred to the Directive in earlier cases,? the Court’s 
usual approach to such problems is based on Cassis de Dijon. In the Cassis line of 
case law, the Court traditionally considers that the question of proportionality goes 
to the justification of a measure as a mandatory requirement or as a measure falling 
under Article 36, rather than deciding the question whether the trading rule is 
compatible with Article 30. In other words, the question of proportionality is being 
considered at an earlier stage in the Directive 70/50 approach than in the Cassis 
approach. 

This led to considerable controversy over the meaning of the judgment: did it 
mean that Sunday trading legislation fell wholly outside the scope of Article 30, 
provided that its effects on trade were not disproportionate (the Directive 70/50 
approach); or did it mean that Sunday trading legislation was prima facie a breach 
of Article 30 but could be justified by reference to mandatory requirements, which 
apparently included a new heading of national or regional socio-cultural 
characteristics, provided that the Sunday trading rules also satisfied the 
requirement of proportionality (the Cassis de Dijon approach)? Strong arguments 
could be mounted in favour of both approaches. Academic opinion was divided: 
Arnull, Gormley, and Wyatt and Dashwood appeared to favour the Cassis 
interpretation; Green, Hartley and Usher the Directive 70/50 approach,?! a 
view apparently supported by the Advocate General, Van Gervan. The Advocate 
General had argued against a ‘mechanical application’? of the Dassonville 
formula because the European Court would then have to decide on the 
‘reasonableness of policy decisions of Member States taken in innumerable 
spheres where there is no question of direct or indirect, factual or legal 
discrimination against, or detriment to, imported products.’ This in turn would put 
excessive demands on the European Court, as well as lead to the development of 
countless new mandatory requirements as grounds of justification. 


29 Case 75/81, Blesgen [1982] ECR 1211. 

30 The Divisional Court in WH Smith Do-It-Allv Peterborough City Council [1991] 4 All ER 193 adopted 
this approach as did Hoffman J in Stoke-on-Trent. 

31 op cit pp 58, 64 and 70. 

32 [1990] 1 CMLR 337, 356. 
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Whether the Directive 70/50 approach or the Cassis approach was adopted, it was 
clear that it fell to the national courts to consider the question of proportionality as 
a question of fact. This caused further difficulties. The first problem for the 
national courts was to identify the aim of the Shops Act as a prerequisite to 
deciding whether the measures taken to achieve that objective were proportionate; 
the second problem was whether the whole Act had to be considered when 
examining the question of proportionality, which would include the anomalous 
Fifth Schedule, or only s 47. This had not been made clear by the European Court 
in Torfaen. 

The consequence was that different courts reached different conclusions as to 
whether the Sunday trading legislation was proportionate — leading to retailers 
being found guilty by some courts but not guilty by others. Allen J, in 
Wellingborough BC v Payless DIY Ltd,* considered that the 1950 Act was 
intended to preserve the special nature of Sunday as a non-trading day, a day for 
rest, relaxation, socialising and Sunday worship, and so found that the rules were 
proportionate to achieve that objective.** On the other hand, Northcote J, in 
Shrewsbury and Atcham BC v B&Q plc,” considered that the aim of the 
legislation was for employment protection. Since he believed that this purpose 
could be achieved in other ways which would be of less hindrance to trade, he felt 
that the Sunday trading rules were disproportionate. Hoffman J, in Stoke-on-Trent 
v B&Q,” also considered that the aim of the Shops Act was worker protection, 
but he considered that the legislation was proportionate for entirely different 
reasons. He was acutely conscious of the constitutional implications of courts 
assessing the proportionality of legislation passed by Parliament. He felt that ‘the 
duty of the court is only to inquire whether the compromise adopted by the United 
Kingdom Parliament, so far as it affects Community trade, is one which a 
reasonable legislature could have reached. ’?7 


Act IV: Conforama and Marchandise 


A further attempt to resolve these issues was made in the Conforama and 
Marchandise cases. These cases concerned French and Belgian legislation’? 





33 [1990] 1 CMLR 773. 

34 This approach was also adopted by Schiemann J in Peterborough BC v WH Smith Do-It-All Ltd [1991] 
4 All ER 193. The government also appears to consider that the Shops Act is designed to preserve the 
special nature of Sunday, rather than as a means of worker protection (Hansard, HC No 308, cols 
2158—2170). Another possibility was suggested by a Magistrate in Pendle who found that the object of 
s 47 was to protect leisure activities on Sunday. Since many people regarded DIY and garden centre 
shopping as a leisure activity, s 47 must be disproportionate: see Steiner, op cit p 762. 

35 [1990] 3 CMLR 535. 

36 [1990] 3 CMLR 897. 

37 Considered further by Diamond, ‘Sunday Trading and the Sovereignty of Parliament’ (1990) Trad L 
216, and Lewis, Judicial Remedies in Public Law (London: Sweet & Maxwell, 1992) p 463. 
Hoffman J was also deeply concerned that in order to decide questions of proportionality a troupe of 
‘travelling experts’ have toured the country giving their views over periods of several days (5—25-day 
hearings had been requested — Diamond, op cit p 82). He was most anxious to avoid this situation by 
being prepared to take judicial notice of ‘matters of a public nature such as history, social customs and 
public opinion.’ The House of Lords refused to comment on this approach. 

38 The French law at issue was Article L221 of the Code du travail and the Belgian law could be found in 
Articles 11 and 14(1) of the Loi Sur le Travail. 
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which, rather than outlawing Sunday trading as such, prohibited the employment 
of staff on Sunday. In Conforama, a French trade union sought an injunction to 
restrain Sidef-Conforama, Arts et Meubles and Jima from breaking the ban. 
Similarly, in Marchandise, the shopowners were prosecuted for contravening the 
Belgian employment laws. Despite the different type of legislation at issue, the 
Court of Justice nevertheless considered that the decision in Torfaen applied in 
Conforama and Marchandise. Once again it stated that the prohibition of Sunday 
employment was not compatible with the principle of free movement of goods 
unless any obstacle to trade did not exceed what was necessary to achieve the 
objective in view and that objective was justified in respect of Community law. 
Not surprisingly, the Court concluded that the legislation pursued an aim which 
was justified with regard to Community law. , 

What is surprising is that the Court, albeit rather hesitatingly, appeared to 
answer the proportionality question itself. It said ‘that the restrictive effects on 
trade which may stem from such rules do not seem disproportionate to the aim 
pursued.’ It therefore concluded that: 


The prohibition contained in Article 30 of the Treaty, properly construed, does not apply to national 
legislation prohibiting the employment of staff on Sundays. 


Act V: Stoke-on-Trent and Norwich City Council v B&Q pic 


Both Stoke-on-Trent and Norwich councils brought civil proceedings for 
injunctions to restrain B&Q from trading in breach of s 47 of the Shops Act. The 
matter was considered by Hoffman J at first instance; the case then leapfrogged to 
the House of Lords, which sought a preliminary reference concerning the effect of 
the Court’s rulings in Conforama and Marchandise. 

The most remarkable feature of this decision is that it does not revert to the 
Cassis de Dijon line of authority but only serves to confirm the judgments in the 
earlier three cases. The Court’s reasoning is identical to that in Torfaen: yet again 
it made reference to the fact that the legislation pursued an aim which was justified 
by Community law; it repeated the Directive 70/50 test, but this time it made clear 
that it, the European Court of Justice, would decide the question of proportionality 
— and, not surprisingly, found that the Shops Act was proportionate. 


(i) The Question Relating to Objectives of National Legislation 


It was suggested that the Directive 70/50 approach first necessitates an 
examination of whether the national legislation pursues an objective which is 
compatible with Community law, which would include a general justification for 
national provisions which reflect political and economic choices in keeping with 
national or regional socio-cultural characteristics. The objectives of the 
Community are very broad and can be found by considering the Preamble to the 
Treaty of Rome, as amended by the Single European Act, Article 2 EEC, the 
specific titles and chapters of the Treaty, including the heads of derogations found 
in Article 36, and the principles of fundamental human rights.” These objectives 


39 See also Advocate General Van Gervan in Stoke-on-Trent, para 24. The objectives of the European 
Community have been broadened still further by the Treaty on European Union. Community 
competence extends to education, protection of the consumer and public health. 


© The Modern Law Review Limited 1994 455 


The Modern Law Review [Vol. 57 


are far broader than the existing list of six or seven specific mandatory 
requirements. Even Advocate General Van Gervan accepted that there was a 
difference between objectives compatible with Community law and mandatory 
requirements. He refused to accept that at the present stage of development of 
Community law there is a place for a general mandatory requirement such as the 
one suggested in Torfaen.” 


(ii) The Proportionality Question 


The Court also offered some guidance on the criteria to be employed when 
determining the question of the proportionality of a national measure to achieve a 
particular objective which is compatible with Community law. This inevitably 
involves a balancing act, weighing the national interest in attaining the objective 
against the Community interest in ensuring the free movement of goods. 
Therefore, it said, account must be taken of whether the restrictive effects of the 
national measure on intra-Community trade are ‘direct, indirect or purely 
speculative and whether those effects do not impede the marketing of imported 
products more’ than the marketing of national products.’*' Presumably, if the 
effects of the national measure on intra~-Community trade are indirect or purely 
speculative, the national measure is proportionate and there is no breach of Article 
30. Is this de minimis by the back door? As Advocate General Van Gervan 
pointed out, if the Sunday trading ban was removed, total imports from other 
Member States were predicted to increase by only 0.8 per cent.” 

Yet determining questions of proportionality has traditionally been a matter for 
the national courts to decide.“ The Court justified this departure from tradition by 
saying that it considered: 


that it had all the information necessary for it to rule on the question of proportionality of such rules and 
that it had to do so in order to enable the national courts to assess their compatibility with Community 
law in a uniform manner since such an assessment cannot be allowed to vary according to the findings of 
fact made by individual courts in particular cases.” 
In other words, since, as has been shown, the national courts were unable to reach 
consistent conclusions, the European Court stepped in to decide the question 
definitively itself. The deciding factor seems to have been that the national court 
had given ‘the fullest possible description of the national legislation ... and its 





40 para 23, Stoke-on-Trent. His argument was that the Torfaen justification was in fact an application of 
the specific mandatory requirement of worker protection. 

41 para 15. 

42 The Court has previously ruled that the de minimis principle does not apply to Article 30 — Cases 177 
and 178/82, Van de Haar [1984] ECR 1797. 

43 para 31. 

44 See, for example, Bilka-Kaufhaus. For recent examples, see Case 12/88, Schafer Shop v Minister van 
Economische Zaken [1989] ECR 2937, para 23, and Case C-367/89, Richardt [1991] ECR 1-4621, 
para 25, from where it may be inferred ‘that the Court does refer the assessment of proportionality 
more frequently to the national court,’ per Advocate General Van Gervan, para 20, Stoke-on-Trent. 

45 para 14. Advocate General Van Gervan identifies at least eight recent cases where the European Court 
has applied the proportionality test itself where, ‘having regard to the information provided by the 
referring court, there is no possible dispute in that respect’ (para 16). See, for example, Case C-241/ 
89, SARPP [1990] ECR 1-4695, para 21; Case C-347/89, Eurim-Pharm [1991] ECR I-1747, paras 
27—35; Case C-39/90, Denkavit [1991] ECR 1-3069, para 24. Cp Joined Cases C-320 to C-322/90, 
Telemarsicabruzzo v Circostel, judgment of 26 January 1993, and Case C-157/92, Pretore di Genova 
v Banchero, judgment of 20 May 1993. 
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restrictive effect on intra-Community trade.” When the case returned to the 
House of Lords, there was no evidence in the Law Lords’ speeches that they 
objected to rubberstamping the European Court’s decision.*”? This might be 
explained by the fact that the decision of the European Court upheld the legality of 
the Shops Act; or perhaps because the House of Lords recognised that chaos 
ensued when the national courts were allowed too much scope. 


(iii) Article 30 and Equally Harmful Measures 


It seems that the Directive 70/50 approach, albeit modified as to who should decide 
the question of proportionality, has prevailed in the Sunday trading cases. Despite 
the clamour arising out of the decision in Torfaen, of which the Court was well 
aware,®® the Court consistently refused to talk in the language of Dassonville, 
Cassis de Dijon and mandatory requirements, but insisted on referring to the 
wording of Article 3 of Directive 70/50. 

The Sunday trading cases are the most recent in a long line of decisions 
concerning the circumstances in which goods are marketed rather than the nature, 
composition or characteristics of the goods themselves.*? The Court has had grave 
difficulty in reconciling the provisions of national legislation relating to marketing 
with Article 30.5° Some recent cases illustrate this point: in Blesgen, a case 
concerning the sale of alcohol over 22 per cent proof, the Court found that the 
measure had no connection with the import of products and so did not impede trade 
between Member States; in Quietlynn,*! the Court found that provisions of 
national law prohibiting the sale of sex articles from unlicensed premises did not 
constitute a measure having equivalent effect; in Kranz,” the Court found that the 
potential effects on imports caused by a national law permitting tax authorities to 
seize goods found on the premises of a taxpayer and hold them against tax debts 
was ‘too problematical and remote’ for the provision to hinder trade, despite the 
fact that the Court has consistently refused to apply the de minimis principle to 
Article 30. In Oosthoek,54 the Court found that the national legislation 
prohibiting the offering of free gifts as a promotional technique did fall within the 
scope of Article 30, but could be justified on the basis of mandatory requirements 
relating to consumer protection and fair trading — the Cassis approach which 


nT 
46 per Advocate General, para 20. Possibly worried that it was about to overstep the mark, the Court in 
Conforama felt obliged to repeat the orthodox view. It stated that: 


although the Court [of Justice] has no jurisdiction, in preliminary reference proceedings, to rule on 
the compatibility of a national provision with the Treaty, it is nevertheless empowered to provide 
the national court with all the criteria for the interpretation of Community law which will enable the 
latter to assess the compatibility for the purpose of giving judgment in the case before it. 


47 [1993] 2 All ER 297. 

48 See para 13 of Advocate General Van Gervan’s remarks in Stoke-on-Trent. 

49 See Mortelmans, ‘Article 30 of the EEC Treaty and Legislation Relating to Market Circumstances: 
Time to Consider a New Definition?’ (1991) 28 CMLR 115. 

50 See Steiner, op cit pp 756—757, and Mortelmans, op cit p 118. See also Arnull, ‘Anyone for Tripe?’ 
[1993] ELR 314. 

51 Case C-23/89, [1990] ECR 1-3059. 

52 Case C-69/88, [1990] ECR 583. See also Case 148/85, Forest [1986] ECR 3475, where the Court 
found that a system of quotas at the level of flour production ‘has no effect on wheat imports and is not 
likely to impede trade between Member States.” 

53 Cases 177 and 178/82, Van De Haar [1984] ECR 1797. Advocate General Van Gervan in Torfaen 
appeared to be moving towards a recognition of the de minimis principle and was criticised by 
Mortelmans for not seizing the opportunity, op cit p 128. See further Steiner, op cit p 772. 

54 Case 286/81, [1982] ECR 4574. 
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Advocate General Van Gervan favoured in Stoke-on-Trent. The Sunday trading 
cases could be added to this litany of inconsistency.” 

The Sunday trading cases mark a significant departure from the orthodox Cassis 
approach. This may be a deliberate step on the part of the Court towards creating a 
new test to deal with those cases concerning national rules which may have 
‘adverse repercussions on the volume of sales’ but which ‘affect the sale of both 
domestic and imported products’ without making ‘the marketing of products from 
other Member States . . . more difficult than the marketing of national products’*® 
— in other words, measures which do not have a protective effect. It could be 
argued that the Court is moving towards creating a third category of measure — a 
measure which is not distinctly or indistinctly applicable but ‘equally harmful.” 
These equally harmful measures do not discriminate, directly or indirectly, against 
imported goods nor do they screen off national markets,°? nor do they make 
access to the market ‘unacceptably difficult, less profitable or less attractive for 
economic operators from other Member States.’ In Torfaen and Stoke-on-Trent, 
the Court developed a two-stage test for these equally harmful measures. Article 
30 will not apply to such national legislation provided, firstly, that it pursues an 
objective compatible with Community law, which is a matter for the European 
Court to decide, and secondly, that the restrictive effects on Community trade . 
which might result from the application of this national legislation must not exceed 
the effects intrinsic to those rules (the Directive 70/50 question), which would 
usually be a matter for the national court to decide.®! 

The development of a third category of ‘equally harmful’ measures is borne out 
by the recent decision of the European Court in Keck and Mithouard.® This case 
concerned criminal proceedings brought against Mr Keck and Mr Mithouard who 
were being prosecuted for reselling products in an unaltered state at prices lower 
than their actual purchase price (resale at a loss) contrary to Article 1 of French 
Law No 63-628 of 2 July 1963. In response to the claim that a general prohibition 
on resale at a loss was incompatible with Article 30, the Court took the opportunity 
to review the Cassis de Dijon line of case law. It recognised that there is a certain 
category of measures which ‘apply to all affected traders operating within the 
national territory . . . [which] . . . affect in the same manner, in law and in fact, the 
marketing of domestic products and of those from other Member States’ (emphasis 
added). In other words, there is a category which burdens domestic and imported 
goods equally, both on the face of the measure and in its actual application. 





55 Arnull, [1993] ELR 314, 322. 

56 See Torfaen, para 11, Conforama, para 9 and Marchandise, para 10. Contrast this approach with the 
definition of an indistinctly applicable measure where the national rule, although applying to both 
domestic and imported products, imposes a greater burden on imported products. 

57 See also Weatherill, ‘Free Movement of Goods’ [1991] ICLQ 215—219, and Weatherill and 
Beaumont, op cit p 467ff. 

58 per Advocate General Van Gervan in Torfaen [1990] 1 CMLR 337, 357. 

59 By analogy with Article 30, Advocate General Van Gervan argued that if the national rule screens off 
national markets, Article 30 was automatically applicable. If, on the other hand, the rule only 
increases the barriers, then Article 30 only applied ‘if it appears from the entire legal and economic 
context that the economic interweaving of national markets . . . is threatened’ [1990] 1 CMLR 337, 
355. Since a ban on Sunday trading did not screen off the market nor did it make it so much more 
difficult to penetrate the market that the economic interweaving of the national markets was 
threatened, Article 30 should not apply. 

60 per Advocate General Van Gervan in Torfaen [1990] 1 CMLR 337, 350. 

61 Unless the national courts prove unable to reach consistent conclusions, as in the Sunday trading cases, 
when the European Court would decide the question of proportionality. 

62 Joined Cases C-267 and C-268/91, Judgment of 24 November 1993, nyr. 
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Moreover, while these measures ‘may, admittedly, restrict the volume of sales, 
and the volume of sales of products from other Member States,’ it is ‘not the 
purpose of the national legislation [imposing a general prohibition on resale at a 
loss] to regulate trade in goods between Member States.” The Court had 
recognised the same point in Torfaen: the Sunday trading laws were never 
‘intended to regulate the flow of goods’® but were designed to address some other 
mischief. se 
The Court then concluded that in these circumstances: . 
contrary to what has previously been decided, the application to products from other Member States of 
national provisions restricting or prohibiting certain selling arrangements is not such as to hinder 


directly or indirectly, actually or potentially trade between Member States within the meaning of the 
Dassonville judgment (emphasis added). 


In other words, instead of applying the Directive 70/50 test to these equally 
harmful measures, the Court has suggested that they are not caught by the 
Dassonville judgment and therefore fall outside the scope of Article 30 altogether. 
This is despite the fact that the Court recognised that equally harmful measures do 
restrict the volume of trade and despite the wording of Dassonville which outlaws 
any measure which directly or indirectly, actually or potentially hinders trade. 
While the significance of this judgment is enormous, its scope remains uncertain. 
The Court says that the judgment applies to ‘certain selling arrangements.’ A 
narrow view of this would limit its application to cases with facts similar to those in 
Keck itself or Oosthoek; a broader view would mean that it also applies to cases 
concerning circumstances in which goods are sold which would include the Sunday 
trading cases. Either way, the Court has developed a useful template for dealing 
with national rules relating to market circumstances which has the merit of 
avoiding a proliferation of mandatory requirements and leaving Article 30 clearly 
focused: to combat measures which truly hamper the realisation of an internal 
market in goods. 

It may well be that the Sunday trading cases mark a milestone on the Court’s 
journey to find an acceptable balance between eliminating genuine obstacles to the 
free movement of goods and safeguarding national rules, often of long standing, 

- which, while impeding trade in some way, do serve purposes compatible with the 
‘ single market. Keck may represent the last stage in this journey — the Court 
certainly hopes so. It has clearly signalled its irritation at ‘the increasing tendency 
of traders to invoke Article 30 of the Treaty as a means of challenging any rules 
whose effect is to limit their commercial freedom even where such rules are not 
aimed at products from other Member States.’ The days when Article 30 served a 
purpose as a litigation tactic — and ultimately a delaying tactic — are numbered. 


Epilogue 


What is clear from the decision in Stoke-on-Trent is that the Shops Act is 
compatible with Article 30. This meant that the British Parliament was free to 
select the form of legislation it considered most appropriate when reforming the 
Shops Act, rather than being forced down the road of total deregulation in order to 
comply with its European obligations. An Options Bill came before Parliament 
offering MPs three alternatives: firstly, total deregulation, which would give 


63 para 9, Stoke-on-Trent: ‘Such rules are not designed to govern the patterns of trade between Member 
States,’ Torfaen, para 14; see also Advocate General Van Gervan in Stoke-on-Trent, paras 16 and 17. 
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‘complete freedom of choice and [allow] opening to be determined by commercial 
judgments of the wishes of the public’; secondly, partial deregulation, 
incorporating the proposals of the Shopping Hours Reform Council, allowing 
small shops to open all day on Sunday but permitting larger shops to open for a 
limited period of six hours; and thirdly, no deregulation, and a tightening up of the 
Sunday trading laws. This heading included a choice of two regulatory models, 
one incorporating the proposals of the Keep Sunday Special Campaign,® the other 
the proposals of the Retailers for Shops Act Reform. The House of Commons, 
on a free vote, opted in favour of partial deregulation as advocated by the Shopping 
Hours Reform Council, by 333 votes to 258. The change means that shops of less 
than 280 square metres can open at any time on Sunday. Other shops can open for 
a continuous six-hour period between 10 am and 6 pm.” This will become law 
once a new Bill is passed by Parliament. 

Meanwhile, the decisions of the European Court of Justice and the House of 
Lords in Kirklees seem to have given the national courts the confidence to clamp 
down on illegal Sunday trading and any tactics designed to challenge further the 
legality of the Shops Act. The High Court agreed to strike out the claim by four 
women, employed by B&Q on Sundays, who argued that because substantially 
more women than men were employed in shops on Sundays, any closure of shops 
on Sunday would indirectly discriminate against women contrary to Articles 3 and 
5 of the Equal Treatment Directive 76/207. The High Court found that their case 
was ‘obviously doomed to fail’® because the judge was satisfied that any indirect 
discrimination could be objectively justified.© The Divisional Court also rejected 
a claim made by Tesco that Kirklees MBC was not discharging its duties under 
s 71 of the Shops Act by adopting a discriminatory enforcement policy which 
involved prosecuting a group of large retailers rather than all Sunday traders. The 
Court held that it was legitimate for the Council to take into consideration the 
scarcity of its resources and the many other statutory duties it had to enforce when 
deciding who to prosecute.” 

These decisions send out a clear signal that the national courts will not tolerate 
breaches of the new Shops Act. It may well be that the Sunday trading drama has 
finally run its course. 


64 This would bring English and Welsh law into line with Scottish law and is the approach favoured by 
John Major. This was defeated by 404 votes to 174. 

65 This would have prevented most shops from opening except on the four weekends up until Christmas. 
This proposal was strongly supported by the churches and Marks and Spencer, but was defeated by 
304 votes to 286. 

66 See further the Home Secretary’s Statement to the House of Commons on 26 November 1992, and Cm 
2300, Reforming the Law on Sunday Trading: A Guide to the Options for Reform, July 1993. 

67 ‘MPs Open Door for Shopping on Sunday,’ The Independent, 9 December 1993. 

68 Lonrho v Fayed {1992] AC 448, 469—470. 

69 Chisholm and Others v Kirklees Metropolitan Council and Her Majesty’s Attorney General (1992) 
C No 8723, nyr. The case was funded by B&Q. 

70 Rv Kirklees MBC, ex p Tesco Stores Ltd, The Times, 26 October 1993. 


460 © The Modern Law Review Limited 1994 


4 


May 1994] Planned Parenthood v Casey: The Role of Stare Decisis 


Planned Parenthood v Casey: The Role of 
Stare Decisis 


Vanessa Laird” 


Planned Parenthood v Casey! is the most recent in the series of United States 
Supreme Court decisions addressing the constitutionality of state abortion 
restrictions.? Although Planned Parenthood was only decided in mid-1992, it is 
clearly the product of another era — an era in which a ‘litmus test’ on abortion and 
Roe v Wade? (the Supreme Court’s 1973 decision declaring a woman’s ‘tight to 
an abortion a ‘fundamental constitutional right’) appeared to govern the selection 
of federal judges. Yet, despite the election of President Clinton, Planned 
Parenthood is of immediate and continuing relevance not only because it remains 
the most recent Supreme Court abortion decision, but also because of its 
extended discussion of stare decisis. 

Five provisions of the Pennsylvania Abortion Control Act of 1982,6 as 
amended in 1988 and 1989, were at issue in Planned Parenthood. The first of these 
provisions states that an abortion may not be performed without the voluntary and 
informed consent of the woman.” This provision further specifies that, except in 
a medical emergency, consent to an abortion may only be deemed ‘informed’ if it 
occurs at least 24 hours after the woman has been told by the attending or referring 
physician about the nature and risks of the procedure, the ‘probable gestational age 
of the unborn child at the time the abortion is to be performed’? and the risks of 
childbirth. The woman must also be informed of: the availability of state- 
published, printed materials describing the fetus and listing agencies that offer 
alternatives to abortion; the liability of the child’s father for child support; and the 
availability of medical assistance benefits for prenatal care, childbirth and neonatal 
care. The second provision at issue mandates that, except in a medical emergency 
or if judicially authorised, a minor may not obtain an abortion without the 
informed consent of one of her parents. Third, Pennsylvania’s law contains a 
spousal notice requirement, which bars a physician from performing an abortion 


*Attorney-Adviser, Office of the Legal Adviser, US Department of State. 


1 112 S Ct 2791. 

2 A useful summary of the Court’s pre-1990 abortion jurisprudence may be found in A.I.L. Campbell’s 
1990 note, ‘The Constitution and Abortion’ [1990] 53 MLR 238. 

3 (1973) 410 US 113. 

4 Both President Reagan and President Bush were elected on Republican Party platforms that supported 
a constitutional amendment forbidding abortion and the ‘appointment of judges who respect traditional 
family values and the sanctity of innocent human life.” Dworkin, Life’s Dominion (New York: Knopf, 
1993) p 8, citing Rosenbaum, ‘The 1992 Campaign: Parties’ Core Differences in Platforms,’ The New 
York Times, 16 August 1992, A26; see also Lewis, ‘Clinton is Considering Judgeships for Opponents 
of Abortion Rights,’ The New York Times, 18 September 1993, Al. 

5 The Court has thus far declined to review lower court decisions that might have provided a basis for 
clarification of its Planned Parenthood holding. Most recently, on 15 November 1993, the Court 
refused to review Barnes v Mississippi, a Fifth Circuit decision that found constitutional a Mississippi 
law requring women under 18 to obtain the consent of both parents or a judge before having an 
abortion. See Biskupic, ‘Court Lets Stand Parental Consent Law on Abortion,’ The Washington Post, 
16 November 1993, A13. 

6 (1990) 18 Pa Cons Stat 3203—3220. The relevant provisions are reprinted in an appendix to the 
Court’s opinion. See 112 S Ct 2833—2838. 

7 In 1986, the Court found unconstitutional a prior version of the Pennsylvania informed consent 
provision which was more explictly designed to deter women from choosing abortion. See Thornburgh 
v American College of Obstetricians and Gynecologists (1986) ag US 747, 759. 

8 18 Pa Cons Stat 3205(a)(1)(ii). 
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on a married woman unless s/he has received a signed statement from the woman 
stating that she has notified her spouse of her intention to undergo this procedure. 
The fourth and fifth provisions under review concern Pennsylvania’s definition of 
‘medical emergency’ and the imposition of certain reporting requirements on 
facilities that provide abortion services. 

` The judgment of the Court regarding these provisions is lengthy (82 pages) and 
highly fragmented. At its centre is a joint opinion authored by Justices O’Connor, 
Kennedy and Souter that purports to uphold the ‘essence’ of Roe while abandoning 
its trimester framework for evaluating state abortion restrictions. Instead, the joint 
opinion endorses an ‘undue burden’ standard (roughly, a law is invalid if it places a 
substantial obstacle in the path of a woman seeking an abortion before the fetus is 
viable) and, deploying it, finds constitutional all of the Pennsylvania provisions 
except the spousal notice requirement. Although Justices Stevens and Blackmun, 
in separate opinions, dissent from the joint opinion’s reading of Roe and find 
additional Pennsylvania provisions constitutionally defective, they concur in the 
judgment that the spousal notice requirement may not stand. The Chief Justice 
(Rehnquist) and Justice Scalia supply scathing attacks on the logic of the joint 
opinion that are also signed by Justices Thomas and White. These justices concur 
in the judgment that the four provisions of Pennsylvania law upheld by the joint 
opinion are constitutional, but they further affirm the constitutionality of the 
spousal notice requirement and call explicitly for the overruling of Roe. 

The fragmented character of Planned Parenthood is nothing new in the Court’s 
abortion jurisprudence.® And, even if one manages to chart what the Chief 
Justice terms ‘post-Roe decisional law dealing with the regulation of abortion, ’!° 
that law is far from clear.'! In this context, it is no small irony that the opening 
passage of the joint opinion casts Roe as settled law under threat only from a 
clamouring and meddlesome executive branch: 

Liberty finds no refuge in a jurisprudence of doubt. Yet 19 years after our holding that the Constitution 

protects a woman’s right to terminate her pregnancy in its early stages, Roe v Wade, 410 US 113... 


(1973), that definition of liberty is still questioned. Joining the respondents as amicus curiae, the United 
States, as it has done in five other cases in the last decade, again asks us to overrule Roe.” 


This passage makes at least two substantive commitments: to Roe, and to a 
liberal model of society in which free individuals rely upon the set parameters of 
the law to provide a stable framework within which to structure their choices.4 


9 See eg Hodgson v Minnesota (1990) 110 S Ct 2926; Webster v Reproductive Health Services (1989) 
492 US 490; Thornburgh v American College (1986) 476 US 747. 

10 112 S Ct 2855 (Rehnquist CJ, concurring in the judgment in part and dissenting in part). 

11 The chaotic nature of the Court’s abortion jurisprudence is most frequently highlighted by those who 
support overruling Roe: see eg ibid (‘[O]ur post-Roe decisional law dealing with the regulation of 
abortion is confusing and uncertain, indicating that a re-examination of that line of cases is in order’); 
Hodgson, 110 S Ct 2961 (Scalia J, concurring in the judgment in part and dissenting in part) (‘The 
random and unpredictable results of our consequently unchanneled individual views make it 
increasingly evident, Term after Term, that the tools for this job are not to be found in the lawyer’s — 
and hence not in the judge’s — workbox. I continue to dissent from this enterprise of devising an 
abortion code’). It has also been noted by legal scholars: see eg Gerhardt, ‘The Role of Precedent in 
Constitutional Decisionmaking and Theory’ [1991] 60 Geo Wash L Rev 68, 105 (citing Roe as ‘{a] 
particularly controversial example of a case illustrating the costs of the Court’s failure to reach 
‘judicial closure”). 

12 112 S Ct 2803. 

13 This commitment brings to mind Weber’s characterisation of political legitimacy in Western societies 
as founded on ‘legal domination,’ on the notion that government actions follow from a system of 
abstract rules. As Roger Cotterrell writes: ‘Such a legal order is accepted on the ground that it provides 
the “common sense” framework within which the individual purposes of citizens can be fulfilled’: 
Cotterell, The Sociology of Law: An Introduction (London: Butterworths, 1984) p 165. 
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Precedent (Roe) is presented as valuable not because it embodies legal or moral 
truth, but because it enhances predictability and the ability of us all to carry out our 
chosen activities.!4 The Reagan and Bush administrations (‘the United States’) are 
depicted as threatening these basic values, predictability and liberty, by their 
sustained efforts to have Roe overruled. 

The joint opinion proceeds from this assertion of the formal value of precedent 
to define the ‘essential holding’ of the particular precedent at issue. It states that the 
core of Roe consists.of three commitments: to ‘the right of the woman to choose to 
have an abortion before viability and to obtain it without undue interference from 
the state’; to ‘the State’s power to restrict abortions after fetal viability’; and to ‘the 
principle that the State has legitimate interests from the outset of the pregnancy in 
protecting the health of the woman and the life of the fetus.’ 

This gloss on Roe is interesting as much for what it leaves out as for what it 
includes.'® Although Roe certainly embodies a commitment to a woman’s right to 
decide to have an abortion, it describes that right as ‘fundamental’ and subject to 
abridgement only by ‘legislative enactments ... narrowly drawn’ to further a 
‘compelling state interest.’!? The joint opinion’s description of the right as a right 
to choose and obtain an abortion ‘without undue interference from the State’ is 
notably weaker. In Roe, the Court explicitly held that the State’s interest in the 
health of the mother was not compelling enough to justify regulation of abortion 
until the second trimester, and that the ‘compelling point’ for the State’s interest in 
protecting the fetus was at viability.!8 Perhaps not surprisingly given its different 
construction of the abortion right, the joint opinion explicitly rejects the notion that 
the trimester framework for evaluating the constitutional permissibility of abortion 
regulations is part of Roe’s central holding. Instead, the joint opinion describes the 
trimester framework as simply a mechanism, and a clumsy, over-rigid one at that, 
for ‘ensur[ing] that the woman’s right to choose not become so subordinate to the 
state s interest in promoting fetal life that her choice exists in theory but not in 
fact.’ 

Although the joint opinion’s reading of Roe is quite obviously selective, it 
follows Roe” in grounding the right to choose an abortion on the protection of 
liberty set forth in the Due Process Clause of the Fourteenth Amendment. It 
simultaneously acknowledges the counter-intuitive nature of reading the 
Fourteenth Amendment to contain a substantive component,”! barring certain 
state regulations independent of the procedures by which they are implemented, 


14 Scholars and jurists have frequently observed both that furthering predictability is commonly offered 
as a reason to follow precedent and that the ‘argument from predictability’ does not ‘confront the fact 
that precedents may not have been unfortunate, unwise and unjust.’ Lyons, ‘Formal Justice and 
Judicial Precedent’ [1985] 38 Vand L Rev 495; see also Schauer, ‘Precedent’ [1987] 39 Stan L Rev 
571, 597. 

15 112 S Ct 2804. 

16 This section of the joint opinion provides fertile ground for an American Realist analysis of precedent, 
focusing on the fact that there is always ‘a cluster of rules relevant to the decision on a particular case’ 
and on the constructed nature of the distinction between holding and dictum. Altman, ‘Legal Realism, 
Critical Legal Studies and Dworkin’ [1985] 15 Philosophy and Public Affairs 205, 208. 

17 410 US 155. 

18 ibid at 163. 

19 112 S Ct 2820. 

20 410 US 153. 

21 The Court’s ‘substantive due process’ jurisprudence has generated considerable criticism. See eg Ely, 
Democracy and Distrust (Cambridge, Mass: Harvard University Press, 1980) p15 (‘[T]his 
interpretation of the clause — as incorporating a general mandate to review the substantive merits of 
legislative and other government action — not only was not inevitable, it was probably wrong’). 
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and affirms: ‘[I]t is a promise of the Constitution that there is a realm of personal 
liberty which the government may not enter.’?” In no uncertain terms, the joint 
opinion identifies the liberty protected by the Fourteenth Amendment with self- 
fashioning and personal choice: ‘At the heart of liberty is the right to define one’s 
own concept of existence, of meaning, of the universe, and of the mystery of 
human life ... The destiny of the woman must be shaped to a large extent on her 
own conception of her spiritual imperatives and her place in society.’” 

Having enunciated this decidedly late twentieth-century definition -of 
constitutionally protected liberty,”* a definition which it depicts as reinforced and 
upheld by Roe, the joint opinion turns to consideration of the importance of stare 
decisis. It articulates a four-prong test for determining whether Roe ought to be 
explicitly overruled: whether its central rule has proved unworkable; whether the 
rule’s limitation on state regulation of abortion could be removed without serious 
social upheaval or inequity to those who have relied upon it; whether Roe’s holding 
is ‘a doctrinal anachronism discounted by society’; and whether Roe’s fact 
premises have been so far undermined as to jeopardise the continuing relevance of 
its holding.” The joint opinion answers all of these questions in the negative, 
finding that, while Roe has 

engendered disapproval, it has not been unworkable. An entire generation has come of age free to 

assume Roe’s concept of liberty in defining the capacity of women to act in society, and to make 

reproductive decisions; no erosion of principle going to liberty or personal autonomy has left Roe’s 
central holding a doctrinal remnant; Roe portends no developments at odds with other precedent for the 


analysis of personal liberty; and no changes of fact have rendered viability more or less appropriate as 
the point at which the balance of interests tips.” 


Interestingly, the joint opinion fails to note the implicit contradiction between its 
heavy stress on the entirely personal, non-socially constructed nature of choices 
regarding procreation and its argument that Roe should not be overruled in part 
because, since it was decided, ‘people have organised intimate relationships and 
made choices that define their views of themselves and their places in society, in 
reliance on the availability of abortion in the event contraception should fail.’?’ 
The joint opinion’s discussion of stare decisis also fails to acknowledge the line of 
cases mentioned in Justice Rehnquist’s dissent, which suggest that it is the Court’s 
duty, independent of the presence or absence of the four factors evaluated by the 





22 112 S Ct 2805. 

23 ibid at 2807. A recent, well-publicised Michigan Circuit Court opinion concerning the constitutionality 
of the Michigan statute proscribing assisted suicide relied on this language from Planned Parenthood 
in finding that the decision to end one’s life may fall within the concept of protected Fourteenth 
Amendment liberty. See People v Kevorkian, No 93-11482, slip op at 25—26 (Mich Cir Ct, 
13 December 1993) (‘In viewing the problem in light of the foregoing language found in Casey, there 
can be little doubt that the decision to commit suicide involves an intimate and personal choice, and 
given the nature of the decision certainly ranks among the most important that a person may make 
concerning one’s own being’). 

24 Lawrence Friedman has recently explored at some length the centrality of the rhetoric of choice and 
self-development in contemporary Western society. See Friedman, The Republic of Choice 
(Cambridge, Mass: Harvard Unviersity Press, 1990) p 2 (‘The behavior and language of people in 
Western societies could be said to disclose certain underlying premises and notions: first, the 
individual is the starting point and ending point of life; second, a wide zone of free choice is what 
makes an individual. Choice is therefore vital, fundamental: the right to develop oneself, to build up a 
life suited to oneself uniquely, to realize and aggrandize the self, through free, open selection among 
forms, models, and ways of living’) (emphasis in original). 

25 112 S Ct 2809. 

26 ibid at 2812. 

27 ibid at 2809. 
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joint opinion, to reconsider constitutional interpretations that are clearly 
‘unsound.’ Acknowledgement of this principle would force Justices O’Connor, 
Kennedy and Souter to enter into the sort of wide-ranging discussion of Roe’s 
merits and demerits that they are clearly determined to avoid. 

The authors of the joint opinion do, however, feel compelled to confront two 
well-known cases in which the Court felt entitled or even compelled to overrule its 
past holdings. These decisions are: West Coast Hotel Co v Parrish,?? which 
overruled Adkins v Children’s Hospital’s*® holding that it was an infringement of 
constitutionally protected liberty of contract to require that employers of adult 
women pay a minimum wage, and Brown v Board of Education,*! which 
overruled Plessy v Ferguson’ s*® holding that racial segregation in public transport 
does not involve a denial of equal protection. The joint opinion concludes that, at 
the time they were overruled, both Adkins and Plessy had been shown to rest on 
‘fundamentally false factual assumptions’ about, respectively, the capacity of the 
unregulated market to provide for minimum human needs and the unstigmatising 
nature of segregation.*? Because Roe’s ‘factual underpinnings’ have not been 
similarly undermined, the Court ‘could not pretend to be reexamining the prior law 
with any justification beyond a present doctrinal disposition to come out differently 
from the Court of 1973.734 

Having vowed to uphold Roe’s ‘essential holding,’ because of both the 
importance of the liberty it preserves and respect for stare decisis,” the joint 
opinion turns to consider the consistency of this holding with the Pennsylvania 
provisions at issue. As stated, the Justices decline to give Roe’s trimester 
framework precedential status. Instead, they endorse a standard for evaluating the 
constitutionality of abortion restrictions that was advanced by Justice O’Connor in 
earlier decisions: the ‘undue burden’ test. The joint opinion sets forth this 
standard in general and somewhat tautological terms, stating simply that ‘[a]n 
undue burden exists, and therefore a provision of law is invalid, if its purpose or 
effect is to place a substantial obstacle in the path of a woman seeking an abortion 
before the fetus attains viability.’3” 

The only Pennsylvania provision that Justices O’Connor, Kennedy and Souter 
deem to present a substantial obstacle, thereby violating the undue burden 
standard, is the spousal notice requirement. They quote at length from the district 
court’s findings of fact regarding assaults on women by their domestic partners and 
acknowledge that women face not only the threat of physical violence but also 
other forms of intimidation, including ‘forced social and economic isolation.’*8 


28 ibid at 2861 (Rehnquist CJ, concurring in the judgment in part and dissenting in part). 

29 (1937) 300 US 379. 

30 (1923) 261 US 525. 

31 (1954) 347 US 483. 

32 (1896) 163 US 537. 

33 112 S Ct 2812, 2813. 

34 ibid at 2812—2813. 

35 ibid at 2808 (‘[T]he reservations any of us may have in affirming the central holding of Roe are 
outweighed by the explication of individual liberty we have given combined with the force of none 
decisis’). 

36 For analyses of previous evocations of the undue burden test, see Ross, “The Right of Privacy and 
Restraints on Abortion under the ‘Undue Burden” Test: A Jurisprudential Comparison of Planned 
Parenthood v Casey with European Practice and International Law’ [1993] 3 Ind Int’l & Comp L Rev 
199, 210—211; Campbell, ‘The Constitution and Abortion’ [1990] 53 MLR 245—246. 

37 112 S Ct 2821. 

38 ibid at 2828. 
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On the basis of this record, the Justices conclude that ‘a significant number of 
women who fear for their safety and the safety of their children are likely to be 
deterred from procuring an abortion by the spousal notice requirement.’ 

The joint opinion further concludes that the remaining Pennsylvania provisions 
do not present ‘a substantial obstacle to obtaining an abortion’ and therefore pass 
the undue burden test. Of these, constitutional, provisions, the informed consent 
requirement receives the most extended analysis. As noted, this law mandates that 
a woman be given specific information — including information that could 
reasonably be construed as giving her reasons to go through with the birth (eg 
information on the ‘probable gestational age’ of the fetus and on the father’s 
liability for child support) — 24 hours before the abortion. The joint opinion finds 
that requiring provision of such ‘truthful, non-misleading information’ is 
consistent with the State’s Roe-sanctioned interest in potential human life and does 
not constitute a substantial obstacle to abortion. The Justices acknowledge that the 
Court’s earlier decisions in Thornburgh v American College of Obstetricians and 
Gynecologists and Akron v Akron Center for Reproductive Health Inc 
invalidated state laws mandating the giving of information intended to dissuade a 
woman from having an abortion, and they explicitly overrule these decisions to the 
extent they are inconsistent with upholding the present Pennsylvania informed 
consent requirement.*? Although the authors of the joint opinion admit being 
‘troubled’ by the district court’s finding that the waiting period might be 
burdensome to women with few financial resources, especially those who must 
travel to obtain the abortion procedure, they nonetheless hold the record 
inadequate to demonstrate an undue burden.“ The joint opinion’s conclusion that 
this informed consent provision is constitutional in its entirety is strongly criticised 
by Justices Stevens and Blackmun as inconsistent with the notion that a zone of 
personal choice is protected by Roe.“ And Ronald Dworkin argues in his most 
recent book, Life’s Dominion, that the joint opinion was wrong not to consider this 
informed consent law unduly burdensome.* 

As Chief Justice Rehnquist observes, the undue burden standard is not 
articulated or applied here in a manner that provides much guidance for future 
decisions.“ The burden is now on the states and the lower courts to define the 
notion of a ‘substantial obstacle to obtaining an abortion.’ As noted at the outset, 
the Court has thus far declined to provide further clarification.“ 

The joint opinion thus ultimately fails to persuade us that its emphasis on stare 
decisis will in fact bring about the promised result of greater certainty in abortion 
jurisprudence. Nor does stare decisi$ get us very far in attempting to explain the 


39 ibid at 2829. 

40 (1986) 476 US 747. 

41 (1983) 462 US 416. 

42 Justice Rehnquist observes that the joint opinion’s blunt overruling of the Akron and Thornburgh 
decisions sits uneasily with its heavy emphasis on the importance of following precedent in the 
abortion context. See 112 S Ct 2861 (Rehnquist CJ, concurring in the judgment in part and dissenting 
in part) (‘While purporting to adhere to precedent, the joint opinion instead revises it’). 

43 ibid at 2825. 

44 ibid at 2840 (Stevens J, concurring in part and dissenting in part) (‘Decisional autonomy must limit the 
State’s power to inject into a woman’s most personal deliberations its own views of what is best’); ibid 
at 2842 (Blackmun J, concurring in part and dissenting in part). 

45 Dworkin, Life’s Dominion (New York: Knopf, 1993) at 173. 

46 112 S Ct 2866. 

47 Seen 5 supra. 
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Justices’ holding. The act of distilling the ‘essential holding’ from Roe too 
obviously involves a substantial degree of discretion, and the Justices’ own sense 
that the trimester framework undervalued potential human life is too clearly . 
involved in the distilling process.® 

Why, then, are Justices O’Connor, Kennedy and Souter so determined to 
proclaim their respect for Roe independent of whether they would have supported 
it in 1973?” The answer to this question is rather transparently political. The 
Justices set forth at length their concern that ‘a terrible price would be paid for 
overruling’ Roe.’ This price, they argue, is the legitimacy of the Court itself: 
‘overruling Roe’s central holding . . . would seriously weaken the Court’s capacity 
to exercise the judicial power and to function as the Supreme Court of a nation 
dedicated to the rule of law ... to overrule under fire in the absence of the most 
compelling reason to re-examine a watershed decision would subvert the Court’s 
legitimacy beyond any serious question.’>! In a system where public acceptance of 
judicial decision-making is grounded on an apolitical picture of judges as 
interpreters of the law, Justices O’Connor, Kennedy and Souter do not feel they 
can afford to overrule a decision under overt assault from, among others, the 
executive branch. When they avow respect for stare decisis in this context, they 
stake a claim to institutional survival. 


The Husband, the Bank, the Wife and her Signature 
Belinda Fehlberg* 


In Barclays Bank pic v O’Brien! and CIBC Mortgages plc v Pitt,? the House of 
Lords addressed the legal problems which arise from a socially complex, yet fairly 
common, scenario involving wives, husbands and creditor banks. The scenario 
occurs when a wife, under some emotional pressure or misunderstanding caused 
by her husband, signs a charge over the family home in order to secure a loan to a 
business which, although conducted by the husband, often provides the family’s 
income. Two particular issues arise in these circumstances. First, to what extent 
should private pressures and misunderstandings operate to invalidate such a 
transaction as against the creditor taking the charge? Second, how relevant is the 
fact that, at least to an outsider, the wife may have stood to gain as well as lose 
from entering the transaction? These issues, and the uneasy interaction between 
‘private’ spousal relationships and ‘public’ third ‘party security transactions 
generally, remain problematic after O’Brien and Pitt. 


48 See eg 112 S Ct 2818. 

49 See eg ibid at 2808. This determination is particularly striking in light of the general tendency of US 
courts to interpret the principle of stare decisis in a less formal manner than their British counterparts. 
See Atiyah and Summers, Form and Substance in Anglo-American Law (Oxford: Clarendon Press, 
1987) pp 116—119. 

50 112 S Ct 2814. 

51 ibid at 1814—1815. 


*Centre for Socio-Legal Studies, University of Oxford; and School of Law, University of Warwick. 
I am grateful. to Professor Hugh Beale and Dr Gerard Bean, both of the University of Warwick, for their 
comments on an earlier draft of this note. Errors are my own. 


1 [1993] 4 All ER 417 (HL). 
2 [1993] 4 All ER 433 (HL). 
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While there is nothing new about wives providing security for their husbands’ 
debts, the last decade has seen an apparent increase in both the attempts of wives to 
avoid liability (no fewer than eleven Court of Appeal cases in the last eight years) 
and the efforts of bankers to establish procedures which will make such securities 
unimpeachable in the event of challenge. 

Although the immediate social background for both trends is economic recession 
and a corresponding rise in possession actions by creditors,’ other important 
social factors have given rise to the likelihood that the family home will be used as 
security for business borrowings and that both spouses will be required to sign the 
relevant documents. These factors include increased owner-occupation since the 
Second World War, government encouragement to small business in the 1980s,‘ 
and the increasing trend for spouses to hold jointly the legal title to the family 
home. A wife who is not a joint owner is still likely to be requested to sign a 
form of consent® or the actual charge,’ due to changes in banking practice after 
Williams and Glyn’s Bank Limited v Boland.® 

Problems have occurred because, while a wife is now required to execute 
documents charging the family home, it does not necessarily follow that she will 
have an equal involvement with her husband in planning the transaction or an equal 
voice when it comes to making the decision to sign. In O’Brien, the Lords 
recognised that in many families the wife follows her husband’s advice on business 
matters without independent thought.® This view is supported by sociological 
studies on money and marriage, which emphasise that, particularly in middle and 
higher income earning households, women are less likely to have financial control 
and responsibility if they do not earn an income.!° Vulnerability to emotional 
pressure and misleading information concerning financial matters is an aspect of 
this lack of control. 

Traditionally, the courts have been reluctant to inquire into the private 
arrangements between spouses!! or to view these arrangements as legally binding, 
at least when they are made by spouses living in amity.!? This position changes 
when a wife claims that a creditor is precluded from enforcing its security because 
of private emotional pressure or misunderstanding. The response of the banking 
industry has been, understandably, not to become involved in assessing the private 
arrangements between spouses, but to provide more information to those providing 
third party security before signing. Enforceability is thus enhanced by the’ 
creditor’s attempt to displace private pressure and misunderstanding caused by the 
husband. This approach is reflected in Good Banking — Code of Practice, a 





3 See Housing Finance, No 20, November 1993, p 33 (reported 31,780 property possessions for the 
first half of 1993, compared to 15,810 for the whole of 1989). 
4 eg the Business Expansion Scheme and the Loan Guarantee Scheme. 
5 Matrimonial Property (London: HMSO, 1988) Law Commission No 175, para 4.3. 
6 eg Coldunnel Ltd v Gallon [1986] 1 QB 1184 (CA) (elderly mother signed consent to son’s loan, 
agreeing that her interest in the property would be postponed to the interests of the money lenders). 
7 eg Kings North Trust Ltd v Bell [1986] 1 WLR 119 (CA); Barclays Bank plc v Kennedy (1989) 56 
P&CR 221 (CA); Barclays Bank plc v Khaira [1992] 1 WLR 623 (Ch D). 
8 [1981] AC 886 (HL). 
9 [1993] 4 All ER 417, at 422. 
10 See Edgell, Middle Class Couples (London: Allen & Unwin, 1980); Pahl, Money and Marriage 
(London: Macmillan, 1989); Wilson, Money in the Family (London: Allen & Unwin, 1987). 
11 Boyse v Rossborough (1857) 6 HLC 1, at 48; 10 ER 1192, at 1211 per Lord Cranworth. 
12 Balfour v Balfour [1919] 2 KB 571 (CA); cf Merritt v Merritt [1970] 2 All ER 760 (CA). 
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voluntary code adopted by banks and building societies in March 1992, and 
followed up by a Second Edition in March 1994, Paragraph 14.1 of the Second 
Edition provides that before a private individual gives a guarantee or other third 
party security, the bank or building society will inform her that she could become 
liable as well as or instead of the principal debtor, and advise her to seek 
independent advice before signing. The Second Edition of the Code varies from 
the equivalent paragraph 12.0 of the 1992 Code only to the extent that third party 
security providers are to be advised whether the security is unlimited as to the 
amount or, in the case of a limited security, what the limit of the liability will be, 
reflecting the ‘reasonable steps’ set out in O’Brien and discussed below. The 
potential effectiveness of paragraph 14.1 is, however, reduced by the fact that the 
Code only requires the information to be given in the form of a ‘health warning’ 
stamped on security documents. Although banking procedures vary, the likelihood 
that the warning will not be read or acted upon is particularly high in cases where 
the wife is given this information just before being asked to sign. 


Judicial Differences 


Attempts at self-regulation by the banking industry reflected the uncertainty caused 
by different judicial approaches in deciding cases involving wives, husbands and 
creditors. The problem lay in devising a feasible formula for determining the 
circumstances in which a creditor should be held responsible for a husband’s 
misconduct. 

At the centre of the confusion was Turnbull & Co v Duval,” in which security 
granted by a wife for her husband’s business debts was held by Lord Lindley to be 
unenforceable for the main reason that the creditor ‘left everything to Duval [the 
husband], and must abide by the consequences.’!* Unfortunately, the equitable 
principle applied to reach this conclusion was unclear. There was no finding of 
undue influence against the husband and the transaction was also open to the 
objection of having been obtained by a trustee from his beneficiary. 

From Lord Lindley’s words in Turnbull, two judicial approaches evolved 
(although some cases did not clearly follow either approach!>). The first approach 
was the ‘agency theory.’ In essence, the husband’s wrongdoing was imputed to the 
creditor if the husband was regarded as the creditor’s agent in procuring the wife’s 
consent to the proposed security. The ‘agency theory’ was applied with varying 
degrees of stringency and artificiality in several Court of Appeal decisions, 
beginning with the judgment of Dillon LJ in Kings North Trust Ltd v Bell'® (who 
merely referred to the creditor as the principal and debtor as the agent!”), and 
eventually resulting in the wholesale application of common law agency principles 
of actual and ostensible authority by Fox LJ in Midland Bank plc v Perry.'® After 


13 [1902] AC 429 (PC). 

14 ibid 435. 

15 eg Chaplin & Co Ltd v Brammall [1908] 1 KB 233 (CA); Avon Finance Co Ltd v Bridger [1986] 1 
WLR 119 (CA); Kings North Trust Ltd v Bell [1986] 1 WLR 119 (CA); Barclays Bank plc v Kennedy 
[1989] 1 FLR 356 (CA). 

16 [1986] 1 WLR 119 (CA). 

17 ibid at 123. 

18 (1988) 56 P&CR 202 (CA); see also Coldunnel Ltd v Gallon [1986] 1 QB 1184 (CA), Bank of Baroda 
v Shah [1988] 3 All ER 24 (CA), and Lloyds Bank pic v Egremont [1990] 2 FLR 351 (CA). 
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Bank of Credit and Commerce SA v Aboody,” it was clear that a true agency ‘in 
accordance with the general law of principal and agent” had to be established 
before the creditor would be responsible for the husband’s conduct. 

The second approach was the ‘special equity theory,’ applied most obviously by 
Scott LJ and the majority of the Court of Appeal in Barclays Bank plc v O’Brien, 
and by Dixon J in Yerkey v Jones.?! While Dixon J’s earlier formulation of the 
‘special equity theory’ offered special protection to wives who provided security 
for their husbands’ debts, Scott LJ extended the application of the approach. Scott 
LJ held that a surety would be a member of a ‘protected class’ if the relationship 
between debtor and surety was such that influence over the surety by the debtor 
and reliance by the surety was a natural and probable feature of the relationship. 
The surety obligations of members of this protected class, which included wives, 
would be unenforceable if (1) the relationship between the debtor (husband) and 
the surety (wife) and the consequent likelihood of influence was known to the 
creditor, (2) the surety’s consent was obtained by the undue influence or 
misrepresentation of the debtor, or without ‘an adequate understanding of the 
nature and effect of the transaction,’ and (3) the creditor failed to take reasonable 
steps to ensure that the surety had given a true and informed consent to the 
transaction.” A particularly notable feature of this approach was that a wife’s 
failure to understand the transaction provided a basis for relief. 

Given that there were two approaches for determining when creditors should be 
held responsible for private pressure or misunderstanding suffered by the wife, 
and uncertainty regarding the application of each, it was something of a relief 
when the issue at last fell to be considered by the House of Lords in O’Brien and 
Pitt. Not surprisingly, Lord Browre-Wilkinson, in delivering the unanimous 
rulings, decided that the present law had been founded on the ‘obscure and 
possibly mistaken foundations’ of Turnbull & Co v Duval, and sought to ‘restate 
the law in a form which is principled, reflects the current requirements of society 
and provides as much certainty as possible.’ 


O’Brien and Pitt: The Facts 


O’Brien and Pitt both involved wives who, induced by some ‘wrongful’ conduct of 
their husbands (misrepresentation and undue influence respectively), had charged 
the matrimonial home as security for their husbands’ financial interests. The cases, 
however, differed in one respect which proved crucial. Mrs O’Brien charged the 
matrimonial home for overdraft facilities extended to a business in which her 
husband had an interest but Mrs O’Brien had no interest, while Mrs Pitt charged 
the home to secure a loan made to Mr and Mrs Pitt jointly for the stated purposes 
of discharging a first mortgage over their home and buying a holiday home 


19 [1990] 1 QB 923 (CA). 

20 ibid at 972. 

21 (1939) 63 CLR 649 (HC of Aust). More equivocal support for this approach can be found in Chaplin & 
Co Ltd v Brammall [1908] 1 KB 233 (CA), Avon Finance Co Ltd v Bridger [1985] 2 All ER 281 (CA), 
Kings North Trust Ltd v Bell [1986] 1 WLR 119 (CA), and Barclays Bank pic v Kennedy [1989] 1 FLR 
356 (CA) (cf Scott LJ’s view in O’Brien that the cases ‘provide support for this road’: [1992] 4 All ER 
983, at 1008). 

22 [1992] 4 All ER 983, at 1008 (CA). 

23 [1993] 4 All ER 417, at 428. 

24 ibid at 428. 
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(although in fact used mainly for Mr Pitt’s share market speculation). Thus, the 
O’Brien transaction was not ‘on its face’ to Mrs O’Brien’s financial advantage, 
while in Pitt, the transaction was ‘on its face’ to Mrs Pitt’s advantage. As a result; 
the Lords held that Mrs O’Brien should succeed (the appeal of Barclays Bank being 
dismissed) and Mrs Pitt should fail (her appeal being dismissed). This was despite 
the fact that Mrs Pitt was in an equally, if not more, invidious position than Mrs 
O’Brien, Mrs Pitt having, as the victim of her husband’s undue influence, no 
control over how the transaction was structured or the capacity in which she was 
implicated (joint borrower or otherwise). 


The Reasoning 


In O’Brien, Lord Browne-Wilkinson began from the position that a wife who has 
been induced to stand as surety for her husband’s debts by his undue influence, 
misrepresentation or some other ‘actionable wrong’? (possibly meaning duress) 
has an equity against him to set aside that transaction. Under ordinary principles of 
equity, her right to set aside the transaction would be enforceable against third 
parties (such as a creditor) if either her husband was acting as the third party’s 
agent, or the third party had notice (actual or constructive) of the facts giving rise 
to her equity. The ‘agency theory,’ as applied strictly in some earlier cases,”° was 
therefore maintained, although the Lords considered that ‘such cases will be of 
very rare occurrence.’”” In contrast, the ‘special equity theory’ applied by Scott 
LJ and the majority of the Court of Appeal in O’Brien was rejected. The most 
significant objection was that creditors should not be required to prove that the 
wife understood the transaction.”® 

Instead, the Lords considered that a fair balance could be achieved by applying 
the doctrine of notice, adopting in broad terms the approach taken by Peter Gibson 
LJ in the Court of Appeal in Pitt.2° Thus, a security will be voidable if the creditor 
has actual or constructive notice that the wife’s consent to providing the security 
may have been obtained as a result of a legal wrong committed by her husband. 
Creditors will be fixed with constructive notice if the transaction is not on its face 
to the financial advantage of the wife, and (as was recognised by the Lords in the 
case of husband and wife) the relationship between borrower and security provider 
is one where there is a substantial risk that in procuring the security provider’s 
consent the borrower has committed a legal wrong. Creditors can, however, avoid 
being fixed with constructive notice by taking the ‘reasonable steps’ set out in 
O’Brien, which require a creditor to insist that the wife attend a private meeting (in 
the absence of her husband) with a representative of the creditor, at which she is 
told of the extent of her liability as surety, warned of the risk she is running and 
urged to take independent legal advice.” Only in ‘exceptional cases where a 
creditor has knowledge of further facts which render the presence of undue 
influence not only possible but probable’ will the creditor, to be safe, have to insist 
that the wife be separately advised.3} 


25 ibid at 430. 

26 eg BCCI v Aboody [1990] 1 QB 923 (CA). 

27 [1993] 4 All ER 417, at 428. 

28 ibid at 428. 

29 31 March 1993 (CA), The Times, 7 April 1993; citations in this note are to the draft judgment of Peter 
Gibson LJ. 

30 [1993] 4 All ER 417, at 429—430. 

31 ibid at 430. 
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Aspects of the Reasoning Requiring Further Scrutiny 


The rulings are initially impressive for their express recognition of social change 
and current social attitudes, and for their correspondingly wide application not 
only to wives, but to cohabitees, homosexuals and other relationships where the 
surety ‘reposes trust and confidence in the principal debtor in relation to his 
financial affairs.’22 However, on closer inspection it becomes apparent that while 
the rulings acknowledge the problem of emotional (private) and thus financial 
(public) vulnerability, at a practical level, significant aspects of this problem are 
left unresolved. 


(i) Boundaries of Creditor Responsibility 


In O’Brien and Pitt, the limits of creditor responsibility for private conduct 
between spouses were established in four main ways, some of which are familiar 
from earlier cases. While limiting creditor responsibility for private conduct 
between spouses is obviously necessary in the interests of fairness, only three of 
the boundaries are justifiable on that basis. 

The first three boundaries, while not inherently objectionable, illustrate the very 
finite nature of protection offered to wives under O’Brien and Pitt. First, before a 
creditor can be fixed with constructive notice, undue influence or 
misrepresentation or some other legal wrong must have been committed by the 
husband. While undue influence may be easier to establish as a result of O’Brien 
and Pitt (the manifest disadvantage requirement for actual undue influence being 
dispensed with in Pitt, and the possibility of wives establishing presumed undue 
influence arising from the circumstances being emphasised in O’Brien*), the 
requirement of a legal wrong will continue to act as a significant bar to relief for 
wives (such as Mrs O’Brien) who provide security as a result of more subtle and 
insidious emotional pressure which, although very real to them, falls short of what 
the law considers to be undue influence. Second, even if a pressure or 
misunderstanding amounts to a legal wrong, a creditor will not be fixed with 
constructive notice if it has taken ‘reasonable steps’ to satisfy itself that the wife’s 
agreement to stand surety has been properly obtained, subject to the need to insist 
on independent advice in ‘exceptional circumstances.’ (However, some creditors 
are likely to experience difficulty when attempting to enforce their pre-O’Brien 
securities; the Lords said that such cases will be decided on their facts, but in effect 
applied the ‘reasonable steps’ requirement retrospectively in O’Brien.) The third 
boundary is independent advice, which remains the ultimate limit for creditor 
responsibility; if a creditor insists on a wife receiving independent advice, there is 
no scope for the wife to avoid liability, however pressured she was (unless, before 
the wife signs, the creditor becomes aware that pressure amounting to undue 
influence subsists despite the independence advice). 

The overall effect of these three factors is to combat private pressure and 
misunderstanding by increasing the information which creditors are obliged to 
provide to wives. Although the extent to which creditors or the courts can protect 





32 ibid at 431. Thus, while ‘wife’ is used throughout this note, reflecting the fact that O'Brien and Pitt 
were cases involving wives, the cases (and the comments made herein) are of more general application 
to third party security providers. 
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people from themselves is limited, it is important to recognise that while providing 
information may reduce the number of operative misrepresentations, it is unlikely 
to dispel ongoing private emotional pressure, ranging from physical abuse to the 
more subtle ‘If you love me you will do this for me.’ In many cases, the reality is 
that, for the sake of the marriage, the wife will feel that she has no choice but to 
sign, whatever she is told. 


(ii) Manifest Disadvantage Revisited 


The fourth way in which creditor responsibility was limited in O’Brien and Pitt is 
the requirement that, for constructive notice, the transaction must not on its face be 
to the financial advantage of the wife. Ironically, this requirement in effect 
resurrects the ‘manifest disadvantage’ requirement, overruled so convincingly in 
Pitt in relation to actual undue influence.* 

There is some uncertainty as to the elements which comprise the ‘face’ of a 
transaction. How, for example, would this question have been answered in relation 
to Mrs Aboody, who was very evidently the victim of her husband’s actual undue 
influence, but appeared on the register of the company controlled by her husband 
as a substantial shareholder and was nominally the company secretary? However, 
while determining the elements comprising the ‘face’ of the transaction is likely to 
prove difficult for creditors, it does seem clear that the ‘on its face’ requirement is 
intentionally superficial, and stems from the attitude that a creditor should only be 
required to guard against matters which are obvious to it. 

This approach, while fair to creditors, ignores the fundamental problem that a 
wife who provides security as a result of pressure by her husband is also unlikely to 
have much, if any, control over how she appears in the documentation. Thus, in 
Pitt the reality was that Mrs Pitt acted under her husband’s actual undue influence 
and, as a result, appeared as a joint borrower for a holiday home on ‘the face of the 
transaction.’ In reality, she had no control over family expenditure (let alone Mr 
Pitt’s business investments), a point well documented in the decision of Peter ` 
Gibson LJ in the Court of Appeal: . 

Mr Pitt paid most of the bills and gave Mrs Pitt money for housekeeping and other expenditure such as a 

new coat. Mr Pitt chose the furniture, fittings, wallpaper and holiday destinations ... [Mrs Pitt’s] 

evidence was that in relation to big items of expenditure, there was usually an argument, she would be 


shouted down and told it was in their best interests, and that she would also be told that she was stupid 
and she did not know what she was talking about.” 


Mrs Pitt’s general lack of financial control was evident in relation to the loan 
transaction; she did not read the loan application form because of her self- 
perceived lack of choice — ‘I think I was afraid that if I did find something, and I 
was to mention it — afraid that is, of the consequences that would then occur.’ As 
the Trial Judge, Recorder DTA Davies, said, this has to be read together with her 
other evidence: 

[Mrs Pitt] went on to say that if she had refused to co-operate her life would have become a nightmare. 

He would have gone on about it and continually worn her down. . . he would say how silly she was, and 

this sort of thing, and just would not stop. She had accepted that he had mentioned that their standard of 


living would be improved, but freedom from being pestered was more important than that. As she said: 
‘Td rather have a peaceful life than a lot of money.’ 


35 The ‘manifest disadvantage’ requirement for presumed undue influence, as set out in National 
Westminster Bank plc v Morgan [1985] AC 686 (HL), may also be reconsidered in the future: [1993] 4 
All ER 433, at 439. 

36 Seen 29 supra. 


© The Modern Law Review Limited 1994 473 


The Modern Law Review [Vol. 57 


It is unfair, and somewhat ironic, that the ‘face of the transaction,’ being a matter 
beyond the control of the wife, should form the basis for denying her relief. 

Further injustice seems likely to result from the ‘financial advantage’ part of the 
requirement. How appropriate is it to apply what is essentially a commercial 
assessment of the likely benefits and risks to a wife who is very unlikely to have 
made her decision on that basis? At least in the case of Mrs Pitt, a peaceful life (and 
possibly the sense of stability inherent in an almost unencumbered property) 
appear to have been more important than the gamble involved in charging that 
property in the interests of a business venture over which she had no control. 
Moreover, even if Mrs Pitt is judged on the commercial assessment of a likely gain 
to her, on the facts, any gain would more likely have been translated into further 
share investments by Mr Pitt, rather than more disposable income or a better 
lifestyle for Mrs Pitt, who could not buy a new coat without getting the money 
from her husband first. The public perception of possible gain assumes a private 
sharing between spouses which is not supported on the facts of Pitt. 

In Pitt, the Lords insisted that the requirement that a transaction must be on its 
face not to the wife’s financial advantage was necessary, as without it ‘such 
transactions would become almost impossible.’ This reasoning is not 
convincing, particularly given the Lords’ acknowledgement of the ‘substantial 
risk’ of the abuse of trust and confidence in emotional relationships. Given the high 
risk and the fact that the manifestation of this risk may well affect the structure of 
the transaction, as well as the uncertainty concerning which factors the court in any 
given case will consider constitute the ‘face’ of the transaction, why not require 
creditors to meet every borrower or security provider, regardless of the 
transaction? From the cases, it seems that creditors will often meet the husband 
who arranges the borrowing several times during the loan negotiations. A short 
meeting with a wife seems a fair price to pay for an unimpeachable transaction 
when the consequences (loss of her home) are so significant. 


Conclusion 


In O’Brien and Pitt, the Lords attempted to balance the interests of both creditors 
and wives who provide security for their husbands’ debts. In this note, I have tried 
to show how, as a result of the need to balance public interests and private 
pressures, familiar limitations on relief, and particularly the continuing relevance 
of manifest disadvantage, play an important role in the Lords’ reformulated notice 
approach. 

Given the Lords’ view that the heavy reliance in this country on the family home 
as loan security is an ‘important public interest,’ and that as a result, protection 
offered by the courts to third party security providers must necessarily be limited, 
an important question is whether any more can be done to protect the vulnerable. 
This note suggests how difficult it is to discourage people from making financial 
decisions on the basis of emotional involvement. However, increasing public 
awareness about the potentially non-beneficial aspects of providing security 
remains a potentially powerful supplement to the limited protection offered by the 
law. To a certain extent, the public awareness issue is already being addressed by 
community groups, such as Bank Action Group, and by increased media attention 
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throughout the O’Brien case. A media campaign conducted by a public body (for 
example, the Citizen’s Advice Bureau) and specifically directed at addressing the 
interaction between emotional and financial vulnerability may prove even more 
effective. Such a campaign has, for example, been undertaken in Australia by the 
Consumer Credit Legal Service who, in conjunction with the Women and Credit 
Task Group, have publicised the problems which arise when, as a result of a close 
relationship, a person takes on a legal obligation in relation to someone else’s loan. 
The campaign has captured the public imagination by referring to the problem as 
‘sexually transmitted debt.’** Perhaps when the issue is brought into the public 
domain and addressed as a real social problem, the vulnerable will gain a more 
fundamental protection from private pressure, in the form of community support 
for their decision not to sign. 


38 See also the Daily Telegraph, 22 October 1993, p 24; The Independent, 22 October 1993, p 27. 
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REVIEW ARTICLE 
The Logic of Prison Growth 


Andrew von Hirsch* 


Nils Christie, Crime Control as Industry, London: Routledge, 1993, 192 pp, 
pb £10.99. 


Most readers will be aware of the dramatic increase in the use of imprisonment 
which has occurred during the past decade. What is less fully understood is how 
widespread this development has been and what its causes are. Nils Christie, in his 
latest book, attempts to document the extent of increased reliance on incarceration 
in Western countries and to explain why this is occurring. In the first of these 
tasks, he succeeds admirably. In the second, that of identifying the causes, he is 
less successful. 

Increased imprisonment means more suffering for those punished. The suffering 
is not visible, however, and documenting the increase means presenting numbers. 
Numbers can numb the minds of most readers (myself included), but Christie 
makes them come alive. The figures, words and graphs which he presents paint a 
devastating picture of the prison sanction running amok. One is given a clear sense 
of how extensive the rise in imprisonment has been, in terms both of the number of 
jurisdictions affected and the degree of the increase in many of those jurisdictions. 
Providing such a picture is itself an accomplishment. 

Christie contends, throughout his book, that the increased use of imprisonment 
cannot be defended on its merits. In this, he surely is right. The increase is not 
reflective of a rise in the number or the seriousness of crimes committed. It cannot 
be justified in crime-control terms, for crime control has not been improved.! I 
would add that it cannot be justified in terms of penal desert: proportionate 
sentences do not have to be severe ones; indeed, a policy of proportionality can 
(and should) be implemented with significantly reduced sanction levels.” 

The author turns his attention, then, to why this ‘great confinement’ is taking 
place. The causes to which he points are: (i) the influence of a crime-prevention 
‘industry’; (ii) the growing predominance of neo-classical and proportionality- 
oriented sentencing theories; and (iii) the effort to control and intimidate the 
‘deviant’ classes. None of these, in my view, constitutes a satisfactory explanation. 


The Crime-Prevention Industry’s Expansionary Dynamic 


Christie entitles his book Crime Control as Industry. His contention is that crime 
control (and, particularly, imprisonment) has become a self-perpetuating and 
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growth-oriented enterprise resembling the military/industrial complex. Prison 
capacity expands for much the same reason as weapon systems proliferate: because 
expansion serves the interests of those who build and those who run such 
institutions. Just as a new airbase provides work for military contractors and 
promotions for officers, so a new prison means work, jobs and promotions. The 
private prison, now popular in the United States, only makes this economic 
motivation more apparent. 

It certainly is possible to point to cases where the prison enterprise functions in 
this fashion: some legislators (especially in the United States) do lobby for prisons 
to be located in their districts, and private prisons certainly are meant to operate as 
businesses. But does his thesis — that the prison is essentially a self-perpetuating 
and expansive enterprise — really hold? There are reasons for doubt. e 

First, is the parallel with the military/industrial complex applicable? The 
military has fairly uncomplicated motives for expansion: with a new base, 
lieutenant-colonels become colonels more quickly. But increased prison 
commitments operate differently. When a deputy prison governor learns that the 
legislature has increased penalties, he might hope for a new prison, of which he 
could eventually become governor. But the new prison may take years to 
construct, and meanwhile he faces an increased flow of prisoners into his existing 
facility. Having to cram more prisoners into an already overcrowded space may be 
a less happy event for his career, given the dangers of unrest involved. 

Whereas police officials often have supported tougher penal policies, the 
response of correctional officials has been decidedly mixed. In some countries, 
senior corrections personnel have actually taken the lead in urging reduced use of 
imprisonment: Christie himself cites the prime example, that of K.J. Lang in 
Finland (Christie, pp 48—50). In other countries, such as Sweden or England, it 
has been politicians who have taken the lead in urging more prisons, with silence 
or unenthusiastic responses coming from the correctional bureaucracy. As I write 
this review, Derek Lewis, the most senior official in England’s prison system, has 
publicly warned the Government that increased commitments will heighten 
instability within the prisons.’ 

Secondly, Christie’s analogy with the military/industrial complex prompts one 
to ask whether such enterprises really are as self-sustaining as he supposes. Since 
the demise of the Soviet empire, the American military has had to face 
considerable potential cuts in its budget. Why so? Lavish military spending, it 
turns out, was sustained by popular anti-Communism. So long as the Soviets were 
feared, voters were.willing to accept having a large share of their tax dollars go to 
the military. As that fear diminished, the military was confronted for the first time 
with competition for tax monies from other sectors. 

Might not the prison be similarly situated? Perhaps the prison enterprise is not 
self-sustaining either, but has been sustained by fear of crime and resentment 
towards criminals. Perhaps prison expansion has occurred because voters are 
willing to have their representatives expend money for that purpose. If so, we need 
to look to the underlying popular sentiment to account for the dynamics of prison 
expansion. (I shall return to this theme below.) 





3 The Independent, 2 November 1993, p 1, cols 1—2. 
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The Influence of ‘Neo-classicism’ 


Christie claims that proportionalist sentencing theory has legitimated increased use 
of imprisonment. By emphasising the gravity of the current offence and de- 
emphasising the ‘social’ attributes of the offender, he argues, that theory has 
supported the creation of mechanical schemes such as the United States Sentencing 
Commission’s grid, which prescribes periods of imprisonment for most federal 
crimes. Such mechanical schemes increase the ‘distance’ between the judge and 
the offender, and thereby make harsh penalties easier to inflict. 

This account is replete with oversimplifications and inaccuracies. The US 
Sentencing Commission did not rely on proportionalism in fashioning its draconian 
sentencing grid and, indeed, rejected this idea explicitly as permitting insufficient 
scope for incapacitative and deterrent aims.* Two states, Minnesota and Oregon, 
have adopted numerical guidelines which do rely on the idea of proportionality — 
but by Christie’s own figures, these states have much lower rates of imprisonment 
than the national average. Although Christie asserts (p 140) that the federal 
scheme and Minnesota’s have ‘the same principles behind their work,’ their 
respective rationales are actually quite different, as are their degrees of reliance on 
imprisonment.°® 

When one turns from America to the Nordic countries, Christie’s claims about 
neo-classicism’s baleful influence become still more dubious. The two Nordic 
nations which adopted proportionalist sentencing policies (namely, Finland and 
Sweden) did so via general statutory requirements of principle, not numerical 
grids. Finland adopted its sentencing statute, which calls for sentences ‘in just 
proportion’ to the gravity of the criminal conduct, in 1976.’ Sweden approved its 
new sentencing law, which relies upon similar ideas but in fuller detail, a decade 
later.2 Were Christie’s contentions correct, one would expect these enactments to 
have led to sharp increases in the use of imprisonment, relative to the levels of 
imprisonment in the two other Nordic countries which did not adopt comparable 
legislation. But there is no evidence of this; on the contrary, Christie’s own figures 
(pp 46—50) indicate that, of the four Nordic countries, Finland has achieved the 
greatest relative decline in incarceration levels (and has done so precisely during 
the period since enactment of the 1976 law). Granted, Finland started off with 
higher imprisonment levels, but if Christie’s thesis about the escalatory influence 
of neo-classicism were correct, those levels would presumably have been retained 
or raised still more.’ 

Right-wing populist appeals to ‘law and order,’ so familiar to the American 
political landscape, are now beginning to be heard in Europe — as exemplified by 
the pronouncements of the United Kingdom Home Secretary, Michael Howard, 
and Sweden’s Justice Minister, Gun Hellsvik.!! Such appeals, however, do not fly 





4 von Hirsch, above n 2, p 90. 

5 See the author’s Diagram 6.3-1, ibid at p 84. 

6 von Hirsch, ‘Proportionality and Parsimony in US Sentencing Guidelines: The Minnesota and Oregon 
Standards’ in Morgan and Clarkson (eds), The Politics of Sentencing Reform (Oxford: Oxford 
University Press, 1994) (forthcoming). 

Finnish Penal Code, ch 6. 

Swedish Criminal Code, chs 29 and 30, enacted in 1988. 

There was also a reduction in use of imprisonment immediately after adoption of the Swedish law. See 
Jareborg, ‘The Swedish Sentencing Reform’ in Morgan and Clarkson, above n6. However, a 
postponement in parole eligibility enacted subsequently upon the urging of the present Conservative 
Government is likely to raise penalty levels again. See von Hirsch, above n 2, p 101. 

10 Speech of Michael Howard to the 110th Conservative Party Conference at Blackpool, 6 October 1993. 
11 See her pamphlet, Att renovera en förfallen kriminalpolitik (Stockholm: Ministry of Justice, 1993). 
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proportionalist colours. Denunciations of England’s 1991 Sentencing Reform Act 
(which introduced proportionality requirements!) began to be voiced almost as 
soon as that legislation took effect, and the Government has succeeded already in 
watering down the Act’s restrictions on the use of the previous criminal record. '3 
Hellsvik proposes changing the Swedish law to emphasise the prior record more!4 
— and to make it easier to incarcerate drivers who drink, even when the actual 
circumstances of their conduct make it less serious. 15 

Christie asserts that neo-classicism in sentencing escalates penalties because it 
excludes facts about the offender’s social situation ‘which mostly would have 
counted to the advantage of the disadvantaged’ (p 138). But of which social 
variables is he speaking? If offender culpability matters, as it does under a 
proportionalist philosophy, then there arguably could be some room for sentence 
reductions in cases where there has been sufficiently great deprivation to cast 
doubt on the degree of the offender’s culpability..° But if proportionality is 
jettisoned, then crime control concerns (especially those of incapacitation) may 
receive greater scope. These may call for the harsher treatment of deprived 
offenders, precisely because their deprivations constitute a sign of increased 
risk. . 

Christie’s entire discussion of the influence of proportionalism rests on his 
characterising as ‘neo-classical’ any sentencing approach which reduces sen- 
tencing discretion and gives less emphasis to treatment. As many jurisdictions have 
done this, he thus assumes that proportionalism has swept the world and must be 
responsible for high levels of imprisonment. But proportionalism involves more 
than guidance for sentencing. It means guidance of a particular kind: that which 
emphasises proportionate sanctions, based chiefly on the degree of harm and 
culpability of the criminal conduct. Thus defined, only a handful of jurisdictions 
have actually adopted the philosophy: in America, these most notably have been 
Oregon and Minnesota; in Europe, they have been Finland, Sweden and, more 
recently, England and Wales. A careful analysis of the reforms in those places will 
show that the reforms were designed to limit increases in the use of 
imprisonment. !8 


‘Controlling’ the Lower Orders 


Christie adopts, rather uncritically, the thesis put forward by Rusche and 
Kirchheimer and by Foucault that the prison serves to ‘control’ the underclass. 





12 The Criminal Justice Act of 1991 made proportionality the primary criterion for the choice of both 
incarcerative and non-custodial sentences. For an analysis of this legislation, see Ashworth, 
Sentencing and Criminal Justice (London: Weidenfeld & Nicolson, 1992). 

13 In the summer of 1993, the Conservative Government succeeded in repealing s 29 of the Criminal 
Justice Act 1991, which restricted reliance on prior criminality, and replacing it with vaguer language. 
(The new s 29 is set forth in the Criminal Justice Act of 1993.) 

14 A proportionalist sentencing rationale places primary emphasis on the gravity of the current offence 
and puts considerably less weight on the extent of previous convictions. See von Hirsch and Ashworth 
(eds), Principled Sentencing (Edinburgh: Edinburgh University Press) pp 232—240. The present 
Swedish sentencing law reflects this emphasis on the current offence; ibid pp 300—307; Jareborg, 
above n 6. One of Hellsvik’s recent proposals is to make it easier to increase penalties on the basis of 
the offender’s criminal record: see Hellsvik, above n 11. 

15 See Hellsvik, above n 11. 

16 This possibility is discussed in von Hirsch, above n 2, pp 106— 108. 

17 For fuller discussion of this point, see ibid pp 94—97. 

18 For a fuller discussion of these issues of the politics of proportionality, see ibid ch 10. 
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What he omits to ask, however, is how the prison is supposed to have this 
controlling effect.” When that question is asked, matters begin to become less 
clear. 

If by ‘control’ Christie means actually restraining dangerous behaviour by 
lower-class persons, his control thesis would be tantamount to saying that more 
prison commitments help reduce crime. That would be a surprising admission for 
Christie to make. It would also be unjustified on the merits, for there is scant 
evidence that tougher penalties have led anywhere to less predatory behaviour. 
(Indeed, the United States provides a dramatic counter-example: a virtual 
quadrupling of the prison population in recent decades seems to have had a 
minimal impact on crime rates.” If Christie is referring not to actually dangerous 
conduct but to behaviour deemed socially ‘undesirable,’ such as drug use, the 
thesis is still on shaky ground: the huge increase in drug penalties in America 
seems to have had little or no effect on the extent of lower-class drug use. And if he 
means to adopt (as he seems to in some passages”') the Rusche/Kirchheimer thesis 
of the prison’s serving to absorb the unemployed ‘surplus’ population, that is 
plausible only in certain American jurisdictions in which a significant percentage 
of young minority-group males are confined. The thesis becomes quite implausible 
in most European contexts. Sweden, for example, has a prison population not 
much above 5,000, but now has an unemployed population over one hundred times 
as large. It is hard to imagine even such a prison enthusiast as Justice Minister Gun 
Hellsvik proposing the incarceration of scores of thousands of unemployed 
Swedes. 

Perhaps it is worth questioning, moreover, whether a policy of imprisoning 
more people is really designed to achieve better ‘control’ at all. Might not the 
policy’s political and symbolic aspects count more? Let me give two illustrations. 

First, the United States Congress, in recent years, has repeatedly passed 
draconian mandatory minimum penalties for sales of small amounts of drugs. Yet 
that body’s members, as residents of or commuters to Washington, DC, face daily 
reminders of how little tough drug policies have worked. ‘Off the record’ 
interviews of some of those voting for such measures suggest that they themselves 
doubt the efficacy of the penalties. Why, then, vote for them? Because, those 
interviewed assert, voting against tough drug policies seems potential political 
suicide. 

Secondly, England and Wales (as I have noted above) adopted in 1991 a major 
Sentencing Reform Act designed to reduce reliance on prison. The then prevailing 
high levels of imprisonment, the Home Office’s studies suggested, involved large 
expenditures with little demonstrable preventative benefits. Shortly after the Act 
took effect, however, there was a dramatic volte-face: the recently appointed 
Home Secretary, Michael Howard (a member of the same governing party that 
proposed the 1991 legislation), announced abruptly that ‘prison works’ and that he 
favoured a substantial rise in incarceration levels. Why so? There had not been 
convincing recent evidence that prison was cheaper or more effective in reducing 
crime than had earlier been supposed. The new approach was announced at a party 
conference which witnessed deep divisions on a variety of other political and 





19 David Garland has provided a thoughtful critique of the instrumentalism presupposed by Rusche and 
Kirchheimer’s and Foucault’s theses that penality serves to control the lower orders: see Garland, 
. Punishment and Modern Society (Oxford: Oxford University Press, 1990) chs 5 and 7. 
20 Seen 1 above. : 
21 See, for example, his comments (p 116) on incarcerating ‘surplus’ populations. 
22 Howard, above n 10. 
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economic issues. Tough crime policies were thought to be a unifying theme for the 
party and a possible rallying cry for future elections. So prison ‘works’ to achieve 
what? Perhaps not to control the behaviour of the lower classes, ‘but to attract the 
votes of the middle class. 

Law-and-order themes admittedly have ideological functions beyond their mere 
vote-getting appeal. Denouncing criminals and calling for their harsher treatment 
may well be part of a broader strategy of evoking popular hostility towards 
deviants and outsiders. That hostility, in turn, may help support a general shift to 
the right in social policy.. But these ideological functions are complex ones of 
exhortation and persuasion, which cannot be subsumed under the simple rubric of 
‘control.’ 

Curiously, Christie speaks little of law-and-order populism. In his discussion of 
Dutch penal developments, he admits that the country’s modest sanction levels 
have been the work of elites, of ‘tolerance from above’; and that penalties are 
rising as the influence of ‘politicians from the general population’ makes itself felt 
(pp 41—46). Later (pp 144—145), he complains of the distorting influence of the 
media on sentencing policy. But these admissions constitute no part of his general 
account. 

Why this reticence? Perhaps it is because of Christie’s own neo-Rousseauian 
populism. People supposedly are gentle and well-meaning when left to themselves 
and it is institutions and elites that create harsh responses. Given such assumptions, 
law-and-order politics is an embarrassment. Granted, it is a particular elite (right- 
wing politicians) who propagate the slogans about getting tough. But their 
audience is the voters, ordinary people. Were those people to stop voting for law- 
and-order candidates, the tactic would soon collapse (as anti-abortion appeals are 
beginning to become unprofitable in American politics). 

At the end of his book, Christie seeks to resolve such awkward matters by 
proposing village style justice.” Formal criminal trials and punishments, he 
suggests, should be replaced by informal proceedings in which offenders and 
victims encounter each other face-to-face, with few procedural or dispositional 
rules. Decision makers close to the parties, he asserts, can be expected to be 
sympathetic and mild in their judgments. Would they be? Conceivably so, in the 
ideal village society which Christie imagines, but importing village justice into a 
modern society with deep class and social divisions may be quite another matter. 

Recognising the role of law-and-order politics changes the task of criminologists 
and law reformers. Why do voters support ‘get tough’ candidates? Fear of crime is 
often cited as a factor, but levels of fear seem to have little to do with actual rates of 
victimisation. Resentment and its exploitation seems a more plausible explanation: 
criminals are a ‘good enemy’ (to use one of Christie’s own earlier phrases”) on 
which to blame the ills of modern life. Indeed, many law-and-order politicians 
often have a list of such enemies: the English right is also now attacking single 
mothers and foreigners.) But resentment requires a certain social substratum that 
needs better to be understood. í 

The role of elites also needs to be understood. Holding them responsible for 
current ills is much too simple. Indeed, certain elites have largely been responsible 
for penalty reductions in many jurisdictions, including not only Finland and the 


23 Christie provides a fuller account of this view in his earlier volume, Limits to Pain (Oslo: 
Universitetsforlaget, 1981). My critique is set forth in my review of that volume in (1982) 28 Crime & 
Delinquency 315—318. 

24 Christie and Bruun, Den Gode Feinde: Narkotikapolitik: Norden (Oslo: Universitetsforlaget, 1985). 
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Netherlands, but Germany as well.” Such elites are capable of opposing get- 
tough policies (indeed, there is now developing in Britain considerable resistance 
to the Government’s crime proposals from some senior judges and from a variety 
of public interest groups). But the capacity of such groups for successful resistance 
diminishes when public support for harsher policies is apparently on the rise. That 
brings us back to the initial question of when, and under what conditions, do such 
policies attract support? 

All this makes keeping imprisonment rates down a difficult business. Although 
its strength may wax and wane, law-and-order politics is almost certainly here to 
stay, and opposing it will require continuous struggle by reformers. Merely 
denouncing the ‘crime-control industry’ and yearning for village justice will not 
help. ` 


ooo aaa aaaea 


25 See Graham, ‘Decarceration in the Federal Republic of Germany’ (1990) 30 Brit J Criminology 
150—190. The initiative there came mostly from judges and prosecutors. 
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Joxerramon Bengoetxea, The Legal Reasoning of the European Court of 
Justice, Oxford: Clarendon Press, 1993, xvi + 294 pp, hb £35.00. 


This ambitious book explores the adoption of a jurisprudential approach as a 
method of understanding the nature of European Community law. It examines the 
European Court’s interpretative technique and its justification of its legal 
decisions. In the Preface, the author explains that his interest in the European 
Court was initially fired by its “courageous jurisprudence’ and he declares that the 
Court is ‘taking the European Community project seriously.’ His perception of the 
Court as ‘Dworkinian’ reappears throughout the study as the author shows 
convincingly that the Luxembourg Court develops EC law guided by the principle 
that it should have a coherent system, an integrity, transcending the skeletal 
framework of the Treaty of Rome. The work is the fruit of a PhD pursued by a 
Basque in Scotland, between 1986 and 1989, principally under the supervision of 
Professor Neil MacCormick. 

The author is justified in his claim that this area of study is relatively unexplored 
by both EC lawyers and legal theorists. Although all EC law books worth their salt 
include, either as a separate chapter or, more commonly and probably more 
successfully, by way of integrated comment in the text, discussion of theoretical 
perspectives on processes of legal interpretation in the European Court, there is 
relatively little written in English which seeks unashamedly to adopt a primarily 
theoretical perspective. For your reviewer, the author overstates his case at p 2 
where he claims that ‘the theoretical presuppositions underlying most doctrinal 
expository works on EC law are all too often weak and unsophisticated, if not 
confused,’ but he is persuasive on the value of further contribution to the 
theoretical analysis of the work of the European Court. Equally, legal theorists 
have not devoted much attention to the phenomenon of EC law. The author 
considers that his development of theories of legal reasoning in the context of EC 
law is a new enterprise, because theoretical work on legal reasoning in the last two 
decades has tended to focus on State courts. This is certainly an interesting theme 
in so far as it may expose legal positivism (or at least — the author is cautious — 
some legal positivists) to the charge of fascination with the overwhelming presence 
of the State in an international economic environment which has drastically 
curtailed the role of the ‘sovéreign’ State as lawmaker. Market integration in the 
EC undermines the power of the Member States to pursue classic State functions; 
its law, a law of the market, but not yet fully the law of a State, subverts the status 
of national law. The author is initially principally concerned to expound his 
version of positivism, and to persuade that EC law fits such a model despite being 
‘non-State.’ He opts for a model of Institutional Legal Positivism. In elaborating 
his view, much of the first half of the book offers a sure-footed explanation of the 
structure and sources of EC law with especial reference to the role of the Court and 
its choice of legal reasoning model. He seems to make a strong case both for 
drawing EC law into the theoretical field of legal reasoning and for the need to 
underpin EC law scholarship with a theoretical framework. 

The preceding paragraph of this review might be summarised by a penetrating 
reader as ‘well, we must all look at a bit of theory now and then, mustn’t we,’ the 
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black-letter EC lawyer’s equivalent of eating your greens. It would be insulting to 
the author to offer no more than general approval of his mission. The more deeply 
I examine his thesis, the more I am persuaded of its overall value, but at the same 
time I am driven to wonder whether he has tested it to the full in this study. 

I think the author has undersold himself in excluding at least some consideration 
of the leading cases on trade law. That is a sentence which invites scorn and 
derision of a reviewer, who purports to be an EC lawyer, tainted forever with the 
case law addiction of the common lawyer. My defence is that the author himself is 
prepared to illustrate through case studies; but he chooses some odd cases. A 
different selection would, I think, have helped the legal theorist to understand 
more fully the legal reasoning of the Court and, moreover, would have drawn the 
EC lawyer more fully into the debate. So, for example, the Court has often had to 
address the clash between economic integration and national competence to 
regulate the market. Where, say, a national law governing product composition, 
designed to protect consumers, operates to exclude from the market a product 
made according to different standards in another Member State, the Court has 
determined that the national law acts as a trade barrier and may be maintained only 
where strong public interest arguments apply. The law of free trade confines 
national competence to act. This draws the Court into an assessment of the validity 
of national consumer or environmental regulatory strategies judged against an 
economic constitutional charter laced by presumptions of market deregulation in 
the Community. The author touches on these cases several times (eg pp 78—79, 
87, 273) but chooses quite explicitly (p 3) not fully to develop the economic 
rationale of the common market and the level playing field of competitive 
conditions which drives the Court’s decision making in this area. I doubt whether 
the context of EC economic law and theory within which the Court operates can be 
fully grasped without reference to its key role in shaping the structure of the 
market which is being pursued. All of which is central to the Court’s reasoning 
process. 

I suggest, then, that the author’s ambitious objective of speaking to EC lawyers 
and to legal theorists is compromised by some peculiar choices of illustrative 
material. The end of Chapter 5 is taken up with an examination of a rather 
pedestrian Article 169 case, Case 237/84 Commission v Belgium. I fear that a 
sceptical legal theorist would think: ‘Is that all there is to EC law?’; a sceptical EC 
lawyer would think, ‘Is that all there is to legal theory?’ Neither party would 
perceive new insight. At pp 263—270, four cases are selected for dissection: Case 
6/72 Continental Can, Case 14/68 Walt Wilhelm, Case 43/75 Defrenne v SABENA 
and Case 2/74 Reyners. These cases are important in defining the reach of 
particular areas of the Treaty, but none addresses directly the clash between the 
free trade Grundnorm and national market regulatory ideologies. 

None of this challenges the central tenet of the book, which is the need to look at 
processes of legal reasoning in the Court. I have sympathy for that thesis, but 
worry that the author may: have shot himself in: the foot by choosing relatively 
inaccessible examples through which to develop his ideas. He runs the risk of 
banishment to the footnote dungeon. The theorist may be able now to push EC law 
to one side as a special case, whereas the EC lawyer may be able to 
compartmentalise theory. That would be a pity, both because the legal reasoning of 
the Court deserves greater scrutiny and because Bengoetxea himself has a lot to 
offer. . 

I also felt unsatisfied by the author’s decision to examine the European Court in 
isolation from national courts applying EC law, which are explicitly excluded from 
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the scope of this study (p 7). It would certainly have been impossible to extend this 
relatively short work into a comprehensive survey of the role of domestic courts 
and tribunals in all twelve Member States, but I wonder whether the focus on 
Luxembourg may have led the author to understate the extent to which national 
courts’ choice of material suitable for reference to the European Court affects the 
potential of that Court to develop the law. It seems to constrict explanation of the 
legal order and, oddly, to weaken his own objective. An exposition of the 
willingness of national courts to enforce ‘non-State’ law, as EC-derived individual 
constitutional rights, against their own public authorities in preference to 
conflicting national laws might undermine still further the State-centric positivist 
perspective under attack in this book. This neglect seems especially out of place 
given the weight the author places on the acte clair doctrine in examining the 
notion of hard and clear cases in Community law. Acte clair is presented as major 
evidence that EC law fully recognises a distinction between the hard and clear 
case, which the author then sees as itself central to his analysis of legal 
justification. But the operation of the acte clair doctrine is intimately bound up with 
the tactical manoeuvring consequent on the institutional division of function under 
Article 177. This is mentioned in this study (pp 201, 238), but the strategic 
decision of, say, the Conseil d’Etat in Cohn Bendit to keep the issue in question 
(the direct effect of Directives) out of the hands of the Luxembourg judges seems 
underplayed. The erratic jurisprudence relevant to the direct effect of Directives is 
significantly affected by the European Court’s feel for what is politically feasible, 
to which it is alerted by mischief such as that perpetrated by the Conseil d’Etat, 
given that the European Court differs from most federal Supreme Courts in the 
extent to which it is in many respects dependent on national courts to enforce its 
rules (just as the Community itself differs from most federations in its heavy 
reliance on policy implementation by national authorities), The legal reasoning of 
the Dworkinian Court has to take this into account in building the most coherent 
system which accords with the cooperative system enshrined in Article 177, which 
may not be the most coherent system imaginable in the abstract. National courts in 
this way seem to me to be rather closer to the reasoning process than they are 
allowed to appear by the author’s mild case of Luxembourgitis. 

The most notable existing English-language critique of the work of the European 
Court is Professor Rasmussen’s 1986 work, On Law and Policy in the European 
Court of Justice. Bengoetxea seems rather dismissive of his work as confined to 
political theory (p 5; more fully, but still lukewarm, pp 102—104).- Rasmussen 
may feel a little upset that at p 103 he is criticised for not taking into account that 
‘there is not very much attention from public opinion about the work of the ECJ,’ 
whereas at p 111 Bengoetxea praises the Court’s activism in support of the 
European Parliament’s legal prerogatives as an example of the Court’s sensitivity 
‘to a public opinion concerned about the democratic deficit of the EC.’ I feel that 
an awareness of Professor Rasmussen’s work is indispensable for any EC lawyer's 
appreciation of the subject, which is of course not to say that his description or 
prescription need be accepted in whole or even in part; the book was rather 
savagely attacked for some of its perceptions, albeit alongside praise for 
Rasmussen’s verve in ventilating the issues (eg Cappelletti (1987) 12 ELRev 3). I 
accept Bengoetxea’s general perception of the need to bridge the law/theory divide 
in the EC context, and applaud his verve, too. He is opening up new fields of 
inquiry, itself justification for academic endeavour. Praise also to the publishers. 
The imminent elevation of EC law to compulsory status on all undergraduate 
programmes will bring it more fully into the theoretical mainstream, as well as the 
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substantive legal mainstream, but over the United Kingdom’s first two decades of 
Community membership there has been an understandable concentration in EC 
law publishing on ‘the law.’ After all, a broad theoretical perspective will find an 
audience only among those with a good grip on the legal principles, which remains 
a relatively small proportion of English lawyers. If British publishers have in the 
past been coy about letting theorists loose on EC law, gratitude is due to OUP for 
pushing the frontiers. 

The author is open about the need for further work in this area. He hopes others 
will follow; I hope he will continue to blaze a trail. He has not explored 
jurisprudence after 1990 and convincingly declares that there is much to come in 
the wake of momentous political changes in Europe (not just the Community). 
Institutional and constitutional disfunctionalism is challenging many of the 
preconceptions of the Community legal and political order. The Treaty on 
European Union addresses some of these problems, solves few and creates more, 
not least in the structure for Monetary Union which seems fatally ruptured in 
economic terms before the legal obligations have even come into force. If the 
authors cited by Bengoetxea at p 103 are correct in imposing on the Court ‘a huge 
responsibility in not allowing that the vision and ideal incorporated into the 
Treaties be destroyed by contingent political and social negative inputs,’ then its 
response to the constitutional tinkering of the Maastricht Treaty is likely to be high 
profile — for example, if or when it comes to review the legality of the Social 
Policy Protocol which purports to sanction an uneven playing field. 


Stephen Weatherill* 


Andrew Grubb (ed), Choices and Decisions in Health Care, Chichester: John 
Wiley & Sons, 1993, x + 248 pp, hb £27.50. 


This is the seventh volume of essays on issues relating to medical law and ethics to 
be produced by the prestigious Centre of Medical Law and Ethics at King’s 
College, London. The Centre’s avowed aim is to offer a collection of interest to a 
diverse audience, including legal and medical professionals, moral philosophers, 
academics and the general public. Satisfying such a varied audience is no easy 
enterprise. Moreover, editors of a volume organised around such a general theme 
as this book face an awkward choice of strategies. Do they offer in effect a table 
d'hôte menu ensuring substantive links between the content and style of each 
contribution? Or do they opt for the à la carte approach allowing each contributor 
to advance his or her own pet topic in the format of their own choice? Andrew 
Grubb selected an intermediate strategy. Three of the essays, his own, Jinnet- 
Sack’s and Jennett’s, address the limits of autonomy. The contributions from 
Ludovic Kennedy and Margot Jefferys also relate to that awkward problem. The 
remaining four essays range over issues as far apart as medical ethics and Islam, 
and the law’s response to post-traumatic stress disorder. The crucial question must 
be, does the format work? How effectively will this collection of essays inform 
and/or provoke its intended audience? 

The major strength of the work lies in three of the essays. Andrew Grubb’s 
analysis of the family’s role in treatment decisions is masterly. In a justifiably 
lengthy contribution he reviews the case law relating to decision making on behalf 
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of vulnerable and incompetent patients and makes a cogent plea for the law to 
recognise the family as the natural decision makers for the adult or child patient 
unable to decide for himself on treatment. I might quibble that Grubb offers an 
over-idealistic picture of the modern family, and I do dissent at least in part from 
his conclusions, but his argument is powerful and the Law Commission in its 
current review of decision making on behalf of mentally incapacitated patients will 
certainly take note of Grubb’s pleading. 

Susan Jinnet-Sack’s essay on ‘Autonomy in the company of others’ should be 
prescribed reading for every student of health care ethics. Autonomy is ‘easy,’ 
easy to comprehend and, if you wish, easy to apply in a fairly mechanistic, 
unthinking fashion. Judgments such as Re T and Re S are all too readily 
transformed into ‘Aunt Sallies’ whereby scholars and others can prate on about 
medical and judicial paternalism. Jinnet-Sack does not set out to defend legal 
violation of autonomy, nor, in particular, does she commend court-ordered 
Caesarian sections. What she does do, to great effect, is to pose pertinent questions 
about the reality and practicability of autonomy in modern society. We do not live 
or die alone. The interests of one individual can never be entirely divorced from 
the interests of her fellows. If we depend on others to advance our welfare, have 
we the right to demand that they sacrifice their well-being to promote our 
perceptions of our own ‘best interests’? Jinnet-Sack simply asks that her readers 
consider the limits of reliance of what she describes as “a model of detached 
autonomy.’ The question I commend. The answer rather scares me. Is society 
able, are legal and medical professionals ready, to address fundamental questions 
of reciprocity of obligations? Or is there a risk that, by asking the questions she 
does, Jinnet-Sack simply provokes the pendulum to swing back to ‘doctor knows 
best’? 

The third essay of exceptional interest in the volume is Margot Jefferys’ 
reflection on ethical issues in geriatric medicine. Much ink has been spilled over ' 
the past decade or so on ethical problems posed by the beginnings of life. Yet the 
dilemmas posed by both infertility and too abundant fertility directly affect only a 
minority in society. Nearly all of us will grow old and medicine now allows a 
growing number to grow very old indeed. How the community responds to the 
needs of the elderly is perhaps the most pressing question to be approached in the 
forthcoming new century. Margot Jefferys asks whether discrimination on grounds 
of old age in the provision of medical care can ever be justified. She exposes the — 
fallacy today of the ‘clinical’ justifications for refusing treatment to the old, for 
example, that the elderly person is too frail for surgery or would not benefit from 
that kind of therapy. Then she considers the grounds for the very existence of a 
speciality in geriatrics. Do geriatricians entrench discrimination against the elderly 
by labelling them as different or do they act as advocates for proper care of their 
client populations? Like Susan Jinnet-Sack, Professor Jefferys provides no facile 
answers. She certainly demands that her readers begin to think about answers. 

Reviewing a collection of essays is inevitably an exercise in discrimination 
itself. Commending certain contributions as exceptional may be seen as 
denigrating the remainder. That should not be perceived to be the case in this 
instance. The other six essays in the volume have merit of their own. Bryan 
Jennett’s short essay on the persistent vegetative state has rather been overtaken by 
events in the form of the judgment of the House of Lords in Airedale NHS Trust v 
Bland. Jt constitutes useful background for any reader wishing to familiarise 
herself with the issues before embarking on an examination of that tortuous 
judgment. Ludovic Kennedy has long been a doughty campaigner for the cause of 
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decriminalising voluntary euthanasia. His essay manifests his usual passion and 
commitment to the cause. Both Jennett’s and Kennedy’s contributions are aimed at 
the general public sector of the audience rather than the academic reader. 

In her essay on research ethics committees, Claire Gilbert Foster outlines the 
current guidelines for the operation of ethical review of clinical research and then 
highlights some of the evidence that the system is not working effectively. King’s 
College is undertaking invaluable work in the study of research ethics committees 
and in training members thereof, much of which is actually executed by Claire 
Gilbert Foster. In the essay format of this volume, she simply lacks the space to 
demonstrate the depth of that work. To meet the needs of the general reader she 
must begin by an explanation of the basics to be found in any medical law or ethics 
textbook. Necessarily, then, her analysis of the problems is not as full as she might 
have liked. 

The two essays at the end of the volume on multi-party medical cases and post- 
traumatic stress disorder are very much concerned with medical law rather than 
ethics. They contain useful information but do not sit too happily with the rest of 
the volume. It is difficult to see what interest either essay would provoke beyond a 
rather specialist legal audience. Michael Napier’s essay is packed with useful facts 
and interesting proposals. I note that a version of the paper has already appeared 
elsewhere. But his contribution seems far removed from the main theme of the 
volume. What would have been valuable is to see Napier’s essay matched in a 
volume with similar topics, including perhaps a response to his thesis by a 
defendants’ lawyer. 

I have left the first essay in the book until last. However much some moral 
philosophers might wish it were not so, theologians remain leading actors in the 
debate on medical ethics. Yet scanning the literature available in English, one 
might still believe that only the Judaeo-Christian tradition prevailed in the English- 
speaking world. The theological debate is all too often presented as a dialogue 
between conservative and liberal Christians. Yet there are probably now as many 
devout and practising Muslims in the United Kingdom as there are regularly 
practising adherents of the Church of England. M.A.S. Abdel Haleem introduces 
the reader to the main concepts of Islam in the context of medical ethics. His is an 
enlightening essay. First, it demolishes any fallacious belief that Islamic scholars 
speak with a unified voice on the complex and controversial questions medical 
interventions in human life pose in society. Islamic jurists disagree just as much as 
their Christian or atheist counterparts. Secondly, the essay reveals a religion rather 
less anti-feminist than its detractors would maintain. The value accorded to the 
mother in any conflict of interest between her and the foetus is asserted. Islam’s 
battle to persuade recalcitrant fathers to value daughters is discussed. Sex selection 
has been as difficult an issue for Muslims as for any other sector of society. Abdul 
Haleem’s essay offers a new and valuable perspective on medical ethics which 
must be pursued elsewhere. 

Obviously, there is much of value to any potential reader of Choices and 
Decisions in Health Care. But what is the overall value and purpose of a collection 
such as this? Medical law and ethics is a rapidly moving field of study. New 
problems and new perspectives on old problems are thrown up on an almost daily 
basis. Distinguished medical scientists, notably Professor Robert Edwards, have 
complained that all too often ethicists and lawyers lag behind the pace of scientific 
development. They leave the doctors to struggle with an ethical dilemma and 
muddle through to a solution, then jump in and criticise the solution. There is, and 
will continue to be, a place for volumes of essays on medical ethics addressing the 
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current and forthcoming problems posed by medical science. And I do not think 
that in such a collection it will matter much that the problems addressed are 
themselves of a fairly diverse nature. However, the volume under review is largely 
concerned with longstanding issues. The absence until very recently of a 
mainstream journal devoted to medical law explained the existence, and justified 
the production, of collections of fairly random essays. Now that Andrew Grubb is 
himself the editor of one such journal, and another is dueto come on the market in 
the autumn of 1993, volumes such as this may be a thing of the past. 

I enjoyed Choices and Decisions in Health Care. I did end up feeling that a 
volume that concentrated more wholeheartedly on focusing on the issues raised by 
Grubb and Jinnet-Sack would have been more beneficial. Then perhaps further 
volumes could have addressed litigation dilemmas and comparative analysis of 
religions and medical ethics. 


Margaret Brazier* 


*Faculty of Law, University of Manchester. 
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Towards a South African Constitution 
Hugh Corder” 


Introduction 


By the time that this article is published, South Africa’s first democratically- 
elected government ought to be in place. Like the process on which it concentrates, 
this piece has been written over a long period. My brief was to attempt to describe 
how a new constitution for South Africa was being produced and to analyse the 
‘final settlement,’ with the emphasis on the latter. That such a suggestion could be 
made (and agreed to) as early as April 1992 and that no one is able even in early 
1994 to write with any confidence about a ‘final’ constitution for the Republic of 
South Africa are measures primarily of the extraordinary difficulties, caused 
largely by the legacy of apartheid, which have confronted the political negotiators. 
The result is that, despite four years of political rhetoric and constitutional talks, 
the 1993 South African Constitution is deliberately and avowedly a transitional 
instrument, a means whereby a democratically-elected legislature can act legally to 
draw up a ‘final’ constitution. Yet, as will be seen, this same legislature (and the 
executive drawn from its ranks) is entitled by law to govern for a period of five 
years, even though a ‘final’ constitution should have been agreed on after only two 
years. In addition, this ‘transitional’ constitution contains the immutable 
foundation stones of the ‘final’ constitution. E A 
While the ravages of apartheid are the chief cause of this two-step approach, the 
political inability to move directly to a ‘final’ constitution reflects the influence on 
constitutional change of the following factors in particular: the volatility of any 
process of transition from autocracy towards democracy; the extreme disparities of 
socio-economic welfare which characterise South African society; the vicious 


- blood-letting which has been employed by all the major groupings in their fight for 


political dominance, and their initial reluctance to accept the reality of ‘power- 
sharing’; and a desperate (perhaps wishful) desire by the huge majority of ordinary 
South Africans for a quick end to injustice, tyranny and violence, in all its forms, 





*Professor of Public Law, University of Cape Town. 

The writing of this article would not have been possible had I not been a member of the “Technical 
Committee on Fundamental Rights during the Transition,’ which served the negotiating process from May 
to November 1993. I am indebted to my colleagues, Christina Murray and Alfred Cockrell, for constructive 
criticism and encouragement. 
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even if this can only be achieved by ‘supping with the devil.’ So what follows isa 
description of a process of constitutional compromise which has, as its aim, the 
delivery of a lasting constitution for South Africa by 1996. 

An important obstacle in the way of anyone wishing to describe the process of 
producing a new constitution for South Africa is the fact that, despite protestations 
and some isolated efforts to the contrary,! the field of political negotiations over 
the past four years has been abysmally opaque. While the proceedings of the 
discredited and increasingly ineffectual Parliament continued to be reported 
verbatim in the pages of Hansard and to receive relatively thorough coverage in the 
media, information on ‘the negotiations available to even the well-informed 
layperson or academic commentator has been almost non-existent. Only those 
participating directly in the process have had the opportunity of a better 
understanding of the structures, procedures and arguments, and few of these 
people seem to have availed themselves of this privilege. Much of the scant 
informed analysis which has been published has appeared in ephemeral sources, 
which tend to promote a particular party-political point of view, and so must be 
treated with some care. 

On the other hand, mountains of proposals, reports, agendas, submissions, 
comments and so on were produced at the World Trade Centre near Johannesburg, 
the site of much of the negotiating activity. A detailed study would require the 
combined efforts of a team of researchers over a sustained period, beyond the 
scope of this article. My intention in what follows is more limited: to sketch the 
background conditions and the major milestones of the process of engineering a 
constitutional settlement for South Africa since 1990; briefly to describe some of 
the main features of the package of measures which make up the ‘Constitution’ of 
South Africa (1993); and to analyse this package and speculate on the likely path 
which lies ahead. 

In seeking to realise this task, I assume as a point of departure that this intense, 
often violent and ultimately wearisome process has been directed at creating the 
procedures and structures for allowing fiercely combative opponents to 
compromise so as to move South Africa from autocracy to democracy. In other 
words, what has occurred thus far has been a process of political transition, within 
the ‘old’ constitutional framework, in order to produce the much-vaunted 
‘levelling of the playing fields’ of political activity under a ‘transitional’ 
constitution, during the currency of which a ‘final’ dispensation will be drafted and 
agreed upon. I will suggest at the end that the series of legislative measures which 
is the outcome of the negotiations to date provides the basis, at least formally, for a 
constitutional democracy. 

In addition, I approach this subject with more than a passing interest in the way 
in which the law and ‘rights’ can and should be used to ease the process of political 
change in intensely contested terrain. South African lawyers, and particularly 
those at universities, participated vigorously in debates about the role of law as a 
‘site of struggle’ in the 1970s and 1980s, stimulated by similar arguments in 
Europe.” It might be that the events of the past four years hold lessons in this 
respect, too. 


tn 


1 The complete coverage on public television of the plenary sessions of CODESA I and II (see below) 
and the publications which are referred to in the notes which follow provide singular exceptions. 

2 See Corder (ed), Essays on Law and Social Practice (Cape Town: Juta, 1988), which contains several 
contributions on this theme. See also the works referred to in ns 254—263. 
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Part One: The Negotiations 
A The Socio-Economic Context 


Few people will need reminding at a general level of the historical background 
against which the negotiations about a constitution for South Africa have occurred 
since 1990. Lawyers in the common-law tradition in particular will be familiar 
with the court battles over the removal of the franchise from African? and 
coloured* men in the 1930s and 1950s, as well as the critical appraisal of the 
performance of the judiciary in the face of legislative (and, increasingly, 
executive) injustice from the late 1950s to the 1980s. All those concerned with the 
protection of human rights and the most basic concept of justice will be aware of 
the diabolical effects of the policy of systematic racism through legislation and 
administrative fiat on every facet of the daily lives of most South Africans, and of 
the enormous suffering which it caused over several decades. Control of political 
action and thought became most acute during the successive states of emergency® 
which endeavoured to crush opposition to the implementation of the 1983 
Constitution,’ perceived by the ruling regime ironically as a move away from 
apartheid government. 

What is possibly less notorious is the more immediate socio-economic context in 
which political activity has occurred since early 1990. It is safe to state that, 
despite a substantial relaxation of political repression at the formal level, the 
average South African, both black and white, is worse off in most respects than he 
or she was four years ago, for two main reasons. 

First, on the economic front, the effects of international trade and financial 
sanctions, a continuous flight of capital, a reluctance to invest from abroad and by 
those at home (due in most part to political uncertainty), an average annual 
inflation rate of about 15 per cent throughout the 1980s, a devastating drought 
which necessitated grain imports and rapidly increasing unemployment have 
combined to impoverish even those people with jobs, let alone those without.? 
The more promising economic indicators of early 1994 have not yet filtered 
through to the benefit of the average person. The exposure of widespread 
corruption and maladministration in the public and private sectors has further 





3 Any writing on South African constitutional matters must refer to persons by their ‘race classification’ 
from time to time. In this article, the groups will be referred to as African, coloured (mixed race), 
Indian or white, without an element of approval. In regard to the African franchise, see R v Ndobe 
(1930) AD 484 and Ndlwana v Hofmeyr, N.O. (1937) AD 229. 

4 See Harris v Minister of the Interior (1952) (2) SA 428 (AD) and Collins v Minister of the Interior 
(1957) (1) SA 552 (AD). 

5 The two most important of which are Mathews, Law, Order and Liberty in South Africa (Cape Town: 
Juta, 1971) and Dugard, Human Rights and the South African Legal Order (Princeton: Princeton 
University Press, 1978). 

6 Which applied nationally from 1985—90. 

7 Republic of South Africa Constitution Act, 110 of 1983, which set up a tricameral Parliament, with 
Houses for whites, coloureds and Indians, but intended finally to close the door on African 
participation in central government in South Africa. This Act formed the basis of the constitution in 
South Africa from 1984 to late April 1994. 

8 Although beginning a decline to about 10 per cent in mid-1993: see SAIRR, Annual Survey of Race 
Relations 1992/93 (Johannesburg: SAIRR, 1993) pp 531—532. The food inflation rate varied between 
16.1 per cent and 28.2 per cent in the years 1990—92. 

9 The National Manpower Commission estimated in 1991 that about 40 per cent of South Africa’s 
economically active population was without formal employment — about 5.4 million people: see 
SAIRR, op cit p 178. Poverty has reappeared among whites for the first time since the 1940s. 
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disenchanted the general populace, especially as many of the perpetrators seem to 
have escaped prosecution or retribution. 

Second, the level of violence, both ‘ordinary’ and ‘political,’ has escalated 
alarmingly since mid-1990.!° This has manifested itself in the taking of life as well 
as attacks on persons and property, characterised by a substantial increase in the 
use of firearms. There have been many massacres of groups of people, mostly 
targeted at apparently innocent inhabitants of African townships in the Transvaal 
and Africans living in rural Natal. Controversy rages as to the extent of 
government or ‘third force’ involvement in these brutal killings, with most 
observers of the opinion that at least some elements of the ‘security forces’ are not 
above suspicion, while no major political grouping has clean hands. !! 

The government has responded by setting up the Commission for the Prevention 
of Public Violence and Intimidation,’ a permanent body with wide powers of 
investigation and jurisdiction, chaired by Judge Richard Goldstone, which has 
intervened in many incidents of public violence since late 1991. In addition, almost 
all political parties signed the National Peace Accord in September 1991, thus 
formally committing themselves to peaceful political activity and tolerance. The 
resulting National Peace Secretariat, with its regional and local dispute-resolution 
structures, has often been shrouded in controversy and has not ended the violence, 
but has in all likelihood prevented its further escalation. 

The effect of these two factors has undoubtedly been to make the task of political 
negotiation and compromise more perilous, and has certainly raised the level of 
confusion and anxiety among the people of South Africa. 


B Signs of Movement 


It is tempting to trace the beginning of the current negotiations to President F.W. 
de Klerk’s extraordinary speech at the opening of Parliament on 2 February 1990. 
It is not the purpose of this article to detail the unfolding of political events before 
and after this historic moment, yet it is vital to take note of some of the more 
important of them in order more fully to understand the constitution-making 
process and its end product. 

Although the second half of the 1980s was characterised by brutal levels of 
repression of opposition forces, it has become clear in retrospect that even as 
bellicose and xenophobic a politician as State President P.W. Botha realised that 
some steps would have to be taken to rescue the 1983 Constitution from utter 
disrepute. Initial high-level government contact was made with Nelson Mandela in 
prison in mid-1987, at the same time as a group of about 40 mainly Afrikaans- 
speaking South Africans was pioneering public contact with exiled leaders of the 
African National Congress (ANC) in Dakar, Senegal. Despite extreme official 
displeasure, such meetings multiplied over the following two years, until the 
famous tea party, attended by Mr Mandela at President Botha’s official Cape Town 





10 For a recent and somewhat controversial general survey of political violence, see Kane-Berman, 
Political Violence in South Africa Johannesburg: SAIRR, 1993), who cites the tragic fact (at p 13) 
that in the period 1983 — 92 there were more than 118,000 murders, of which more than 15,000 arose 
from political violence. 

11 Kane-Berman, op cit n 10 passim. The Goldstone Commission (see n 12) published a report in late 
March 1994, the thrust of which was prima facie to implicate police officers at the highest level in 
organising violent destabilisation amongst Africans, aimed predominantly at eroding ANC support. 

12 By an Act of the same name, 139 of 1991. 
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residence in July 1989, negated all attempts by governments to discourage such 
contacts. Mr Botha’s enforced resignation a month later, followed by President de 
Klerk’s accession to power and a National Party victory in the ‘general election’ of 
September 1989,.promised a new approach, which was emphasised by the release 
from prison of Mr Walter Sisulu and most of the other Rivonia trialists a month 
later.9 

There was simultaneous relaxation of some controls over opposition political 
activity in the last quarter of 1989, with large public marches being held with State 
permission throughout the country and the holding of an extremely large and 
representative! Conference for a Democratic Future in Johannesburg in 
December. Resolutions adopted at this gathering called, amongst other things, for 
the implementation of the Organisation of African Unity’s Harare Declaration! 
and for a Constituent Assembly established on a non-racial basis and representing 
all South Africans to draw up a new constitution. The ANC had, in 1988, 
publicised its own Constitutional Guidelines, building on the Freedom Charter of 
1955, which included proposals for a constitutional state based on a Bill of Rights. 
Further afield, the intense hostility of the Cold War was dissolving, which in itself 
eased regional tensions in Southern Africa, leading to the independence of 
Namibia and the withdrawal of Cuban forces from Angola. 

The scene was thus set for President de Klerk to make a significant gesture when 
he opened Parliament, but few imagined the extent of the changes which he 
announced. His legalisation of many prohibited organisations (including the ANC, 
the Pan Africanist Congress (PAC) and the South African Communist Party 
(SACP)), the release of certain prisoners and detainees, the placing of a 
moratorium on the carrying out of the death penalty, the ‘unbanning’ of individuals 
and the easing of some emergency restrictions, and the Government’s stated 
intention of releasing Mr Mandela unconditionally'® comprised a package of 
measures which astonished almost all observers. 

The rest of 1990 was marked by the return of much of the exiled leadership of 
the formerly banned organisations, subject to temporary but renewable immunity 
from prosecution,” the non-renewal of the state of emergency in June, and two 
important and high-profile meetings between the Government and the ANC. The 
agenda for these meetings focused on measures to identify and facilitate the return 
of political exiles, the establishment of a commitment to peaceful negotiations and 
efficient channels of communication between the parties,'® the suspension of the 
armed struggle by the ANC and the Government’s intention to repeal repressive 
security legislation.!? Ominously, the documents issued at the conclusion of both 
these meetings referred to the need for steps to be taken to contain escalating levels 
of violence, chiefly in Natal but increasingly in the southern Transvaal. Both the 
ANC and the PAC addressed this issue, as one of the most important facing the 





13 These persons had been senior members and strategists of the armed wing of the ANC, Umkhonto we 
Sizwe (MK), when they were arrested in 1963 and sentenced to life imprisonment, served mostly on 
Robben Island just off Cape Town. 

14 Attended by 4,600 delegates from over 2,100 organisations. 

15 Of October 1989, which set out the route to be followed for the resolution of the conflict in South 
Africa, in particular the principles which ought to be the foundation stones of a new constitution, and a 
series of steps to be taken to create a ‘climate for negotiations.’ 

16 Which occurred nine days later. 

17 At the discretion of the State President, in terms of the Indemnity Act, 35 of 1990, ss 1 and 2. 

18 To be seen in the text of the Groote Schuur Minute of May 1990. 

19 To be seen in the text of the Pretoria Minute of August 1990. 
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organisations, at their first conferences held in South Africa for thirty years, 
towards the end of 1990. 

The year 1991 was marked by escalating political violence, despite an 
agreement”? between the ANC and the Inkatha Freedom Party (IFP) early in the 
year to take steps to end conflict between them and the signing of the National 
Peace Accord?! by twenty-three political organisations, including those headed by 
Messrs Buthelezi, de Klerk and Mandela. On the constitutional front, negotiations 
continued between the Government and formerly prohibited organisations on the 
legalities and logistics of the return of exiles, with the status of armed guerrillas 
and those who had committed acts of violence being particularly problematical. 
President de Klerk called? for a multi-party conference to negotiate a new 
constitution, and expressed the Government’s opposition to the idea of an elected 
constituent assembly and an interim government. At the same time, the 
Government used the annual session of Parliament to amend or repeal”? many of 
the statutes which had formed the basis of the apartheid policy. 

‘Talks about talks’ between the major parties continued behind the scenes, in an 
attempt to reach sufficient common ground for the staging of a public commitment 
to a negotiated settlement of a future constitution.*4 This point was finally 
reached, to the relief of a rapidly-wearying population, at the end of the year, in 
the form of the Convention for a Democratic South Africa (CODESA). 


C Convention for a Democratic South Africa 


The first plenary session of CODESA,” held on 20 and 21 December 1991, had 
been preceded by a fair degree of public acrimony between the Government and 
the ANC, as well as an attempt to unite those groups in opposition to the 
Government by convening a gathering of the Patriotic Front in October.”® While 
this meeting did not produce the desired effect, in that the Azanian Peoples’ 
Organisation failed to attend?’ and the PAC elected not to participate in CODESA 
at all, sufficient concessions had been made by the Government to allow the ANC 
to attend the plenary session, in line with its demand that constitutional 
negotiations begin by the end of 1991. 

The two-day event, broadcast live on television, was attended by nineteen 
political groups, being the Government, parties represented in the tricameral 
Parliament and those ruling in non-independent homelands, ‘government’ 
delegations from the ‘independent homelands’ of .Transkei, Bophuthatswana, 
Venda and Ciskei (the ‘TBVC states’), the ANC, SACP and the allied Natal/ 





20 See the Royal Hotel Minute, the outcome of a meeting between Mr Mandela and Chief Buthelezi, the 

leader of the Inkatha Freedom Party and the KwaZulu homeland ‘government.’ 

Of 14 September. The PAC and the Azanian Peoples’ Organisation (AZAPO) and the far right-wing 

political organisations did not sign the Accord. 

22 In his speech to Parliament on 1 February 1991. 

23 For example, the Abolition of Racially-Based Land Measures Act, 108 of 1991, the Population 
Registration Act Repeal Act, 114 of 1991 (which prospectively abolished official registration of a 
person’s race) and the Internal Security and Intimidation Amendment Act, 138 of 1991. 

24 For a useful summary of the events of 1990—91, see Collinge, ‘Launched on a Bloody Tide’ (1992) 6 
SA Rev 1. 

25 Subsequently known as CODESA I. 

26 Echoing the co-operation between ZANU and ZAPU in Zimbabwe in the late 1970s. 

27 In protest at the invitation to several parties which had collaborated in the tricameral and homeland 
systems. 
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Transvaal Indian Congress. In essence, this meeting provided the opportunity for 
each delegation to state its case and pledge its support for the Declaration of Intent, 
which was eventually signed by all but the government of Bophuthatswana. This 
statement of goals, after outlining the parties’ commitment to bring about an 
undivided South Africa, to heal the divisions of the past, to improve the quality of 
life of the people and to create a climate conducive to peaceful constitutional 
change,”® set out the following programme for future negotiations and principles 
on which they would proceed: 


to set in motion the process of drawing up and establishing a constitution that will ensure, 
inter alia: 


a. that South Africa will be a united, democratic, non-racial and non-sexist state in which 
sovereign authority is exercised over the whole of its territory; 

b. that the Constitution will be supreme law and that it will be guarded over by an 
independent, non-racial and impartial judiciary; 

c. that there will be a multi-party democracy with the right to form and join political parties 
and with regular elections on the basis of universal adult suffrage on a common voters 
roll; in general the basic electoral system shall be that of proportional representation; 

d. that there shall be a separation of powers between the legislature, executive and judiciary 
with appropriate checks and balances; 

e. that the diversity of languages, cultures and religions of the people of South Africa shall 
be acknowledged; 

f. that all shall enjoy universally accepted human rights, freedoms and civil liberties 
including freedom of religion, speech and assembly protected by an entrenched and 
justiciable Bill of Rights and a legal system that guarantees equality before the law. 


We agree: 


1. that the present and future participants shall be entitled to put forward freely to the 
Convention any proposal consistent with democracy; 

2. that Codesa will establish a mechanism whose task it will be, in co-operation with 
administrations and the South African Government, to draft all texts of legislation 
required to give effect to the agreements reached in Codesa. 


We, the representatives of political parties, political organisations and administrations, 
further solemnly commit ourselves to be bound by the agreements of Codesa and in good 
faith to take all steps as are in our power and authority to realise their implementation. 

We, the South African Government, declare ourselves to be bound by agreements we 
reach together with other participants in Codesa in accordance with the standing rules and 
hereby commit ourselves to the implementation thereof within our capacity, powers and 
authority. 


The delegates were also able to agree on the setting up of five Working Groups, 
whose task it would be to take the work of CODESA forward over the next few 
months. The intention was that these Groups, on which each of the participants 
was entitled to be represented, would prepare agreements for ratification by the 
next plenary session of CODESA, scheduled for mid-April 1992. 

The five Working Groups”? were concerned with the following issues: (1) the 
creation of a climate for free political activity and defining the role of the 
international community; (2) the formulation of constitutional principles and 
proposals for a constitution-making body; (3) proposals for a transitional or 
interim government; (4) the reincorporation of the TBVC states; and (5) time 
frames for the implementation of agreements. Groups One and Four appointed 





28 In clauses 1—4 of the Declaration of Intent. 
29 Which met intermittently at the World Trade Centre under the supervision of a Management 
Committee, consisting of some of the most important political figures. 
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sub-committees from among their members to assist them in their work, while the 
Management Committee convened three special sub-committees to attend to the 
following: the participation of the Zulu King and other traditional leaders,>° the 
Declaration of Intent and advice on gender issues.*! 

The course of CODESA demands separate and detailed treatment beyond the 
scope of the present enterprise.” Suffice it to say that Working Groups One, 
Three and Four reached agreement on the following matters, among others: more 
effective implementation of the National Peace Accord; fair access to state- 
controlled media; the composition and control of the security forces; a Transitional 
Executive Council (TEC) with a multi-party character to facilitate the transfer to a 
democratic constitution and achieve a climate favourable to the holding of free and 
fair elections; and the reincorporation of the TBVC states into South Africa, with 
the full participation of their citizens in any transitional arrangements and the 
constitution-making process, including elections, prior to reincorporation.* 

Working Group Two reached a stalemate on constitutional principles, ostensibly 
on the basis that the Government and the ANC (as the two weightiest participants) 
could not agree on the size of the majorities necessary in an elected constitution- 
making body for the adoption of a new constitution.** Underlying this particular 
point of disagreement was a basic difference of approach between the Government 
and its allies and the ANC and its allies (with the Inkatha Freedom Party and the 
Democratic Party (DP) uneasily between camps). The former wished the most 
important aspects of a new constitution to be settled or subject to change only by 
very large majorities (70 to 75 per cent) before any constitution-making body came 
into being, while the latter insisted that only a popularly-elected constituent 
assembly with a relatively free hand to write a new constitution would be 
legitimate and acceptable. This difference of approach? and shifts in policy after 
apparent agreements between the parties had led to an atmosphere of distrust 
which made final agreement in Working Group Two impossible. As a result, 
Working Group Two could do little to achieve its objectives. 

Therefore, by the time the delegates to the (postponed) CODESA II arrived at 
the World Trade Centre on 15 May 1992, it was clear that they would have little of 
substance in common. The plenary gathering went through the motions, but it 
dissolved on 16 May in a sombre spirit. It seems, in retrospect, that too much hope 
had been allowed to develop on too thin an actual basis of agreement between the 
parties and that there was too much suspicion all round.*® Although there was 
some narrowing of the issues and the reaching of common ground, it is significant 





30 Unwillingness to invite the Zulu King was the ostensible reason for the failure of the leader of the IFP, 
Chief Buthelezi, to attend CODESA; though the party itself was present, it appears to have maintained 
an ambivalent attitude to the forum. 

31 This was known as the Gender Advisory Committee (GAC) and was set up to address the patent under- 
representation in CODESA structures and gatherings of the 53 per cent of the South African population 
which is female. 

32 An excellent survey and analysis of the Convention has recently appeared in the form of Friedman 
(ed), Zhe Long Journey (Johannesburg: Ravan Press, 1993). Less substantial but equally good 
treatments are to be found in Welsh, ‘Hamlet without the Prince’ (1992) 9 Indicator SA 15 and 
Cachalia, ‘A Report on the Convention for a Democratic South Africa’ (1992) 8 SAJHR 249. 

33 See Welsh, op cit n 32, pp 19—20. 

34 See Friedman, op cit n 32, pp 78— 82. Deadlock centred on whether a 75 ver cent majority would be 
required in regard to regional arrangements in any new constitution. 

35 Which persisted while the second plenary session of CODESA (CODESA II) was meeting. 

36 See Friedman, op cit n 32, pp 82— 84. The IFP, for instance, resented the implicit dominance of the 

‘two-sided table’ approach to negotiations, because it regarded itself at least as important as the ANC 
and the government. 
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that most of the tensions and difficulties were to resurface a year later, when 
negotiations resumed officially. In the light of the events of the intervening year, it 
seems that an important opportunity had been missed by the Government in 
Working Group Two. As one analysis?” has it: 


We could have been well on our way to elections, interim government, greater stability and 
an improved economy. But the National Party were too greedy, arrogant and short-sighted to 
recognise a marvellous offer when they saw it. 


It is probable that the large majority obtained by the Government in the whites- 
only referendum held in March 1992, on the question of continued constitutional 
reform, served generally to harden its negotiators’ stance in the misguided belief 
that it could hold on to power.*® 

CODESA II reaffirmed the commitment to the Declaration of Intent and 
mandated a streamlined Management Committee to attempt to resolve the 
outstanding points of conflict. But three days later the ANC withdrew all 
constitutional compromises offered in Working Group Two and indicated that it 
would rely on mass action to achieve its constitutional aims. The third phase of the 
negotiation process had been reached. 


D Official Stand-Off 


The breakdown of CODESA II was greeted with predictable scorn by those parties 
(such as the Pan Africanist Congress, the Azanian Peoples’ Organisation and the 
far-right Conservative Party) which had been unwilling to participate because they 
regarded it, from opposite ends of the political spectrum, as a ‘sell-out.’ The 
ANC responded by calling a conference at the end of May, at which it was decided 
that a campaign of ‘rolling mass action’ would be undertaken, in conjunction with 
the largest trade union federation, the Congress of South African Trade Unions 
(COSATU).” The first mass stayaway occurred on 16 June (the anniversary of 
the Soweto uprising of 1976), but was overshadowed on the following night by a 
massacre of shack-dwellers in Boipatong township in the southern Transvaal. 
Although not the first such event, the killings were assumed to have been carried 
out by Inkatha Freedom Party-supporting hostel residents*’ and the ANC invoked 
it as a pretext formally to suspend constitutional talks. 

On 23 June 1992 the National Executive Committee of the ANC issued a series 
of demands to the Government which stressed the need to bring the security 
situation under control, in particular by taking measures against hostels, to release 
all political prisoners and to repeal all repressive legislation. Public protest and an 
angry flurry of open letters between the parties and their leaders ensued, although 
the chief negotiators from each party did meet officially during August. However, 
the campaign of mass action seemed to reach its tragic zenith with the killing by 











37 That of the Democratic Party, quoted in Welsh, op cit n 32, p 22. 

38 68.8 per cent of the white electorate had responded positively to the notion of constitutional reform 
leading to a democratic system of government — the effect of this mandate is canvassed in Friedman, 
op cit n 32. 

39 See, for instance, Seroke, ‘CODESA — A Forum of Deception’ (1992) African L Rev 25 (the PAC 
position) and the New Unity Movement, ‘The Multi-Party Sellout’ (1992) African L Rev 27. 

40 Indeed, COSATU had announced its intentions in this regard early in March, before the white 
referendum — see Friedman, op cit n 32, Part 3: ‘Back to the Streets.’ 

41 ‘Hostels’ are large residential units in which single workers, mainly male and migrant, live, usually in 
appalling conditions. 


© The Modern Law Review Limited 1994 l 499 


The Modern Law Review [Vol. 57 


Ciskeian Defence Force soldiers of 28 people participating in an ANC march on 
the Ciskeian capital, Bisho, in early September. Further marches on homeland 
capitals did not take place and the prohibitive human costs of mass action seemed 
to encourage the resumption of talks. 

This renewal of negotiations assumed concrete form in the Record of 
Understanding reached by the Government and the ANC on 26 September 1992, 
which has been described® as a ‘dramatic victory’ for the latter. In terms of this 
accord, nearly 400 prisoners were to be released; hostels would be secured; the 
carrying and display of dangerous weapons on all public occasions would be 
prohibited by government within weeks; and the elected constitution-making body 
could have one or two chambers, a ‘fixed time frame’ and adequate deadlock- 
breaking mechanisms.” 

This step was soon followed by a remarkable and spirited debate within the ranks 
of the ANC— COSATU — SACP alliance, initiated by an article written by SACP 
Chairperson Joe Slovo, entitled ‘Negotiations: What Room for Compromise?’ 
The essential thrust of Slovo’s argument was that reality might force the alliance to 
concede ‘sunset clauses’ in the constitution which would entrench power-sharing 
for a fixed period and give certain guarantees to regional interests, the security 
forces and civil servants. By mid-November, this approach had been formally 
adopted by the ANC’s National Working Committee, and further bilateral talks 
between the ANC and the Government at the turn of the year enabled them to issue 
a joint proposal“ for power-sharing and the establishment of a five-year interim 
government of national unity after the election of a Constituent Assembly.** 

The irreversible acceptance of the principle of strong regional government by 
the ANC, the decision to hold the election for the constitution-making body (CMB) 
on the basis of an equal division between representatives drawn from national and 
regional lists and the threshold of 5 per cent support for entry into the Government 
of National Unity and Reconstruction were all seen as attempts to placate the 
leader of the Inkatha Freedom Party, Chief Buthelezi, who had been enraged by 
his exclusion from the Record of Understanding of the previous September.“ 
Although the Inkatha Freedom Party subsequently softened its opposition to what 
it perceived as a ‘two-sided’ negotiating table, it nevertheless initiated the 
formation of the Concerned South Africans Group (COSAG) in early October, 
together with the far right-wing white Conservative Party and the governments of 
Bophuthatswana and Ciskei, adding a new dimension (and a further acronym!) to 
the constitutional talking-shop. 


E The Multi-Party Negotiating Process 


Official, public and representative negotiations resumed in the form of the ‘multi- 
party planning conference’ in early March 1993, again at the World Trade Centre, 
site of CODESA. The PAC, the Afrikaner Volksunie (‘Afrikaner Peoples’ Union’) 





42 In Friedman, op cit n 32, p 160. 

43 ibid. 

44 (1992) The African Communist 3. 

45 On 12 February 1993, endorsed by the ANC National Executive Committee on 18 February. 

46 For a useful summary and analysis of this proposal, see Battersby, ‘NP/ANC Pact’ (1993) 19(3) SA 
Foundation Rev 1. 

47 See the text at n 42. He announced the IFP’s withdrawal from negotiations at a rally the day after the 
public disclosure of the agreement: see Friedman, op cit n 32, pp 163— 166. 
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and various traditional leaders’ widened the representative nature of the 
gathering. Although it was agreed to take note of agreements reached and 
problems raised by CODESA, it was deemed inappropriate to continue to use that 
name and the Multi-Party Negotiating Process (MPNP) was adopted, for lack ofa 
better alternative. 

The MPNP was structured as follows: a Plenary body (party leaders plus nine 
delegates per party) to adopt formal agreements as required”; the Negotiating 
Forum (four delegates and two advisers per party), a kind of clearing house 
between the Plenary and the third tier; the Negotiating Council (two delegates and 
two advisers per party), the most important negotiating body which met in almost 
continuous session from April to November 1993; and, finally, the Planning 
Committee (twelve members of the Negotiating Council, appointed in their 
personal capacities, thus tending to be the chief players in the most important 
political groups) that operated full-time to keep the process going. As a result of 
the work of the Gender Advisory Committee of CODESA, at least one party 
delegate at each level of the MPNP had to be a woman, with the result that half the 
delegates round the table in the Negotiating Council were female. 

The 26 political groups participated on the basis of formal equality, irrespective 
of the size of their estimated support. In order that none of the parties had the 
ability to veto progress at the MPNP, decision were taken on the basis of 
consensus, failing which, ‘sufficient consensus.’ In effect, this generally meant 
that when the ANC and the Government (with their various allies) agreed on a 
matter, it was deemed to have enjoyed sufficient consensus. The Inkatha Freedom 
Party resisted this type of approach from late June, claiming that its dissent was 
sufficient to render ‘sufficient consensus’ unobtainable." The Negotiating Forum 
met for the first time on 1 April 1993 and resolved to instruct the Negotiating 
Council to consider and report on the following and other constitutional issues: 
form of state and constitutional principles; constitution-making body/constituent 
assembly; transitional/interim constitution; transitional regional/local govern- 
ment; fundamental human rights during the transition; transitional executive 
council, its sub-councils, the independent elections committee and the independent 
media committee; future of the TBVC states; and self-determination. 

By the end of April, the Negotiating Council had resolved to appoint seven 
Technical Committees to assist it in formulating proposals to deal with the 
following matters: violence; repeal of discriminatory legislation; an Independent 
Media Commission (IMC) and Independent Broadcasting Authority (IBA); the 
Transitional Executive Council (TEC) and its Sub-Councils; an Independent 
Electoral Commission (IEC); the protection of Fundamental Rights during the 





48 A seat for each of the four provinces, admitted as delegates in order to try to resolve the IFP’s 
insistence on the accreditation of the Zulu King, another legacy of CODESA. In fact, the seat of the 
‘traditional leaders’ of Natal province was not taken up by the King, but rather by the KwaZulu 
‘government.’ 

49 To approximately 95 per cent of the population, as estimated by Welsh, “Holding the Centre’ (1993) 2 
Towards Democracy 2. While-this may be slightly too high an estimate, in that certain constituencies 
(eg rural inhabitants) were badly under-represented, at a formal level a figure of at least 85 per cent 
would be justified. 

50 Which met on three occasions, in April, June and November 1993. 

51 This matter became the subject of an application to the Supreme Court by the IFP in August 1993, after 
it had left the proceedings of the Negotiating Council on the occasion on which the election date was 
deemed to have been agreed on by that body, despite the opposition of COSAG members. The 
application was speedily thrown out of court — see KwaZulu Government v Mahlangu (1994) (1) SA 
626 (T). 
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Transition; and Constitutional Issues. These Technical Committees, with between 
four and nine members each, most of whom were drawn from the ranks of lawyers 
and served in a non-representative capacity, were summoned to the World Trade 
Centre on 10 May 1993 and worked almost continuously on drafting reports to the 
Negotiating Council until the completion of their mandates. 

The problems addressed by the first two Technical Committees listed above 
seemed, despite their best efforts, to be intractable; the work of the middle three 
reached an urgent conclusion in late August? in order to make the projected 
election date of 27 April 1994 a feasible proposition; the last two Technical 
Committees (as well as that on the Independent Electoral Commission which had 
left the drafting of the Electoral Act until this point) continued with their work until 
the end of the MPNP, signalled by the meeting of the Plenary on 17 and 
18 November 1993. The Technical Committees relied, in formulating their 
proposals, on the agreements reached at CODESA and the MPNP, on written 
submissions made by the participants in the MPNP and feedback from the 
discussion of their reports in the Negotiating Council, and on their own expertise. 

In early June 1993 the basic pattern whereby a new and lasting constitution for 
South Africa would be drafted had emerged.” First, the MPNP would draft and 
adopt a full transitional constitution, to determine the framework of government 
after the election to be held on 27 April 1994. Secondly, the tricameral Parliament 
would enact this constitution as legislation, as well as other Acts essential for the 
holding of free and fair elections. Thirdly, the constitution would last until the 
legislative body elected in April 1994 had performed its function not only as a 
transitional parliament but also as a constituent assembly and had drafted the new 
South African constitution. Next, the constituent assembly would be bound by a 
large number of ‘constitutional principles’ from which no future constitution could 
depart. Further, the transitional parliament and the executive government of 
national unity would be bound by a list of protected fundamental rights (a 
transitional Bill of Rights) enforceable by an independent judiciary. Finally, the 
transitional constitution would provide for the setting up of regional governments 
with exclusive defined powers in various ‘States/Provinces/Regions,’ whose 
structures, functions, powers and boundaries™* were to be agreed to by the MPNP 
and would not be subject to change during the life of the transitional constitution. 

This is the pattern which has finally taken form in what is known officially as the 
Constitution of the Republic of South Africa 1993, but is often referred to as the 
‘interim’ or ‘transitional’ constitution. The Constitution is premised on the 
package of legislation which seeks to provide a framework for the holding of free 
and fair elections and multi-party control over the executive during the period 
prior to the elections. As has been mentioned, this series of measures is the product 
of the work of the Technical Committees on the Independent Electoral 
Commission, Independent Media Commission and Transitional Executive 





52 In view of the fact that legislation resulting from the work of these Technical Committees had to be 
enacted by the tricameral Parliament in September in order to create the structures and conditions 
necessary for the conduct of free political campaigns and the holding of free and fair elections for a 
Constitution-making body. 

53 Asa result of considerable compromise by both the ANC and the Government, for the sake of a speedy 
move to a new dispensation and in the light of the rapidly worsening situation in the economy and 
security. 

54 The Negotiating Council set up a special Commission in June and July 1993 to propose the sub- 
division of South Africa into States/Provinces/Regions: the Commission proposed nine such 
geographical areas. 
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Council, and will be reviewed in some detail below. Its enactment into law by 
Parliament in a short session during September 1993 was an important milestone in 
the negotiations, and provided an impetus both to the lifting of economic and 
financial sanctions by foreign governments as well as to the negotiations on the 
constitution proper, which had become rather bogged down in August and 
September. 

The chief causes of the lack of progress were threefold. First, much political 
energy was being expended on ensuring the successful completion of this electoral 
package (the much-vaunted ‘levelling of the playing fields’) so as to make the 
election date a realistic possibility, with the result that constitutional issues fell 
somewhat into the background. Second, the focus of negotiating activity shifted to 
an intensive series of bilateral talks, chiefly between the Government and the ANC 
(although from time to time with smaller parties such as the Pan Africanist 
Congress), in order to remove particular obstacles to progress.” This meant not 
only that the sessions of the Negotiating Council tended to provide more of a 
formal stamp of approval to agreements reached elsewhere than a forum for 
substantive negotiations, but also that a wider range of participants from the main 
parties than was customarily involved in the MPNP took part in the talks. This in 
turn gave rise to renewed tensions, in that almost all the parties in varying degrees 
contained within their ranks those who were hostile to the negotiated transfer of 
power and who seemed at times to be bent on destroying the process.*° One of the 
retarding effects of these tensions was the public reneging on bilateral agreements, 
consequent on a change in negotiating personnel.’ 

Third, and most importantly, considerable amounts of time and energy were 
devoted to efforts by the Government, and to a lesser extent the ANC, to keep the 
Inkatha Freedom Party-within the MPNP or, later, to induce it to return after its 
walkout in June 1993, ostensibly over the application of the notion of ‘sufficient 
consensus’ in the fixing of the election date. Significantly, two of the members of 
COSAG® continued to participate in the Negotiating Council until early October, 
but at that stage even these parties withdrew, coincidental with the transformation 
of COSAG into the Freedom Alliance. The Inkatha Freedom Party clearly 
gambled on achieving more of its objectives by remaining outside the structures of 
the MPNP and adopting a threatening stance, while its fellow organisations on the 
white right openly and repeatedly threatened civil war if their key demand of a 
white (‘Afrikaner’) state was not conceded. Several concessions were indeed 
made, chiefly by the ANC, in agreeing, for example, to greater powers for the 
regions, a period of office of five years for the transitional executive and 
legislature and more complex deadlock-breaking mechanisms. These were not, 





55 Foran interesting review of this process, see Rantete and Giliomee, ‘Transition to Democracy through 
Transaction? Bilateral Negotiations Between the ANC and NP in South Africa’ (1992) 91 African 
Affairs 515. 

56 While both the government and the ANC suffered from these tensions, it seems that the National Party 
was particularly susceptible. Conservative opposition to a negotiated transfer of power centred on the 
Ministers of Justice and Defence (Coetsee) and Law and Order (Kriel), who sanctioned military and 
police raids on alleged PAC targets, for example, in October and June 1993, respectively. 

57 This factor played havoc at times with the work of the Technical Committees, in my own experience. 

58 The ‘governments’ of Bophuthatswana and the Ciskei. 

59 The ‘Freedom Alliance’ consisted of the Inkatha Freedom Party, the Bophuthatswana and Ciskei 
‘governments,’ the far right-wing white Conservative Party and several other ultra right-wing white 
Afrikaner groups, such as the Herstigte Nasionale Party and the neo-Nazi Afrikaner 
Weerstandsbeweging, both part of the Afrikaner Volksfront (the Afrikaner People’s Front). For a 
review of these developments, see Battersby, “The Last Mile’ (1993) Towards Democracy 2. 
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however, sufficient to persuade the members of the Freedom Alliance to rejoin the 
MPNP: indeed, it appeared as though nothing short of capitulation to all their main 
demands would suffice. 

By early November, however, it became clear that the bilateral impetus of the 
Government and the ANC was moving inexorably towards the adoption of a 
transitional constitution, with the support of almost all participants in the MPNP. 
By the evening of 17 November, after a furious (and often unseemly) rush of 
bilateral agreements on a range of very sensitive issues, the Plenary gathering 
overwhelmingly endorsed the Constitution (including a statement of protected 
rights) and an Electoral Act, which will be summarised below. 

As with the package of electoral laws adopted by Parliament in September, these 
draft proposals were put before a special short session of the tricameral Parliament 
in November and December 1993. Their adoption into statute gives an impression 
of legal continuity to what amounts to a constitutional revolution, a factor to which 
the National Party Government always attached great significance. In a sense this 
also amounted to a concession by the ANC and PAC, which had steadfastly 
maintained that the government was an ‘illegal regime,’ representative only of that 
section of the population which had convened in 1908—09 to form the Union of 
South Africa and which had been ‘decolonised’ by Britain through the Statute of 
Westminster in 1931. 

The Negotiating Council sat again late in 1993 to tidy up several aspects of the 
constitutional package, as well as to adopt a draft statute regulating the form and 
structures of local government during the transitional period. This was particularly 
important, as it waé at the local level that a great degree of resistance by right-wing 
whites was being experienced, particularly in the rural areas. In effect, the local 
government model agreed upon®! provides for the over-representation of 
‘minorities’ (defined racially) on united local government bodies, thus preserving 
a degree of racial privilege at this level for at least five years. 

The Government and ANC continued, even while Parliament was sitting in 
December and in early 1994, to persuade the Freedom Alliance to participate in 
elections in terms of the interim constitution. The focus of this intensive series of 
meetings was on the extent and exclusivity of provincial government powers and 
the choice between a single ballot (which would then determine the composition of 
both national and provincial governments) and a double ballot (separate votes for 
national and provincial governments). 

March 1994 proved to be a critical month. As the death toll as the result of 
factional violence rose even higher, and as the members of the Freedom Alliance 
remained obdurate in their refusal to register as parties for the election, the 
Government and the TEC agreed unilaterally on a series of constitutional 
amendments which was aimed at undermining the Alliance’s chief objections. 
Parliament was reconvened for yet another ‘rubber-stamping’ session, during 
which the Constitution was altered to provide for more extensive provincial 
legislative and revenue-raising powers; for further restraints on a future 
Parliament’s competence to legislate concurrently in an area of provincial 
competence; and for a Volkstaat (‘(Afrikaner) People’s State’) Council and a 





60 Two of the most important of which centred on the method whereby appointments of Constitutional 
Court judges would be made, and whether the election for the national and regional assemblies would 
be on the basis of one ballot paper or two ballot papers, an issue which would persist in troubling the 
parties, as will be seen shortly. 

61 See the Local Government Transition Act, 209 of 1993, in operation from January 1994. 
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further constitutional principle which enshrined the right to self-determination 
of a community which shares a common ‘cultural or language heritage.’ At the 
same time, the Electoral Act was amended to accommodate the central 
demand that a double ballot become the method of voting and to extend the 
period within which parties could register for the election and submit lists of 
candidates. 

The Freedom Alliance crumbled. The Ciskei ‘government,’ which had already 
taken up its seat in the TEC and announced its intention to contest the election 
while remaining a member of the Alliance, requested the TEC to take over 
government in its territory in the face of widespread revolt by its own civil 
servants. Just a week before, a similar protest together with a popular uprising and 
armed intervention by the South African Defence Force had brought about the 
collapse of the autocratic regime in Bophuthatswana, despite the support of an 
assortment of forces of the white far right. The latter event proved sufficient to 
split the Afrikaner Volksfront (‘Afrikaner People’s Front’), inducing one faction 
to register for the election (as the Freedom Front) and the rump to proclaim a 
Volkstaat before the election, with the support of a large number of local 
authorities (for whites) in the Transvaal, Orange Free State and northern Natal. At 
the same time, tension and violence reached even greater levels in Natal and 
KwaZulu, with the Zulu King claiming sovereignty over the whole province and 
the Buthelezi administration refusing all but the most formal co-operation with the 
TEC and IEC in electoral arrangements. With the Inkatha Freedom Party 
persisting in its policy of boycotting the elections, the State President declared a 
state of emergency over the whole province of Natal (including KwaZulu) at the 
end of March. The prospects for even a ‘substantially free and fair’ election in that 
province were bleak. 

This fact, and the potential for widespread civil unrest around the election 
even outside Natal, provided further impetus to break the political logjam. A 
high-powered team of international mediators, headed by Dr Henry Kissinger 
and Lord Carrington, flew in to the country to attempt to resolve the impasse 
with Inkatha, but departed within days as the parties failed to agree on their 
terms of reference. With nine days to go until the election, and with no solution 
in prospect, Chief Buthelezi and Inkatha dramatically reversed their decision to 
boycott the polls. 

In return for a relatively insignificant undertaking by the ANC and 
Government to ‘recognise and protect the institution, status and role of the 
constitutional position of the king of the Zulus and the kingdom of KwaZulu, 
which ... shall be provided for in the provincial constitution of KwaZulu- 
Natal,’ the IFP entered fully into the electoral process on both provincial and 
national levels. Parliament duly met for a final session on 25 April in order to 
pass the necessary (minor) amendments to the Constitution. In the end, then, 
only tiny groupings on the extreme fringes of the political spectrum persisted in 
boycotting the election. 

The Constitution and the laws governing the electoral period bear closer 
scrutiny and analysis. Read as a whole, they comprise a formal commitment 
to a constitutional democracy such as few would have been bold enough to 
predict just five years previously. This settlement had also been achieved with a 
lower level of bloodshed than many had feared, a not inconsiderable 
achievement. 
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Part Two: The Legal Framework for Transition 


Legislation Regulating Elections and the Transitional 
Constitution 


(a) The Regulation of the Elections 


It is understandable that the influence of the governing authority during the 
election campaign and the conduct and certification of the election as ‘free and fair’ 
would be hotly contested issues, the more so in the light of South Africa’s political 
past. The MPNP approached these matters by agreeing on the terms of five statutes 
which aimed to regulate executive government in the run-up to the general election 
and the conduct of political parties and the media during the election campaign, as 
well as the mechanics of the voting itself. 


Transitional Executive Council Act 

The long title of this Act stated simply that its purpose was ‘to establish a 
Transitional Executive Council [TEC] with a view to promoting the preparation 
for and transition to a democratic order in South Africa.’ The objects of the TEC® 
were to facilitate such a transformation ‘in conjunction with all legislative and 
executive structures at all levels of government’ by creating and promoting a 
climate for free political participation and conditions conducive to the holding of 
free and fair elections. Every party or organisation which was at any time a 
member of the Negotiating Council of the MPNP was entitled to be represented by 
a single member on the TEC, provided that it ‘undertakes to be bound by and to 
implement directions issued by the Council’ and “renounces violence as a means of 
achieving political objectives.’ 

The critical role of the TEC as a kind of ‘alternative Cabinet’ becomes clear 
when its general powers® and the areas of focus of its subcouncils are considered. 
In particular, the following seven subcouncils were constituted in terms of the 
Act®: those with jurisdiction over regional and local government and traditional 
authorities’; law and order, stability and security®; defence™; finance”; 
foreign affairs’; the status of women”; and intelligence (services and 
structures).”3 In each of these areas, the members of the subcouncils (who served 
in a full-time capacity and could have been appointed from outside the ranks of the 
TEC)” functioned as a kind of watchdog over the activities of the equivalent 
formal executive and legislative power, in order to achieve the general objectives 


o o 
62 151 of 1993, assented to by the State President on 18 October and promulgated on 27 October of that 
year. 
63 As set out in s 3. 
64 See s 4(1). All members of the MPNP took up their seats, except the Bophuthatswana ‘government,’ 
the AVU, the CP, the IFP and the KwaZulu ‘government.’ 
65 Which encompass most of those possessed by the formal executive authority in any state: see s 7. 
66 See s 8, which also provides for the establishment of additional sub-councils at the request of the TEC. 
67 s 14. 
68 s 15. 
69 s 16. 
70 s 17. 
71 s 18. 
72 s 19. 
73 s20. 
74 s9. The members of each sub-council (varying from six to eight) were appointed by notice in the 
Government Gazette (No 15377) on 17 December 1993. 
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of the TEC.” For example, the Subcouncil on Defence had extraordinarily far- 
reaching controls over all aspects of all military forces which exist in South Africa, 
and the power to establish a National Peacekeeping Force for South Africa.” 

Much emphasis was placed on the capacity of the TEC to procure and 
disseminate official information.” The Special Electoral Court’® had the power 
to resolve a jurisdictional dispute between the TEC and any other body. While the 
TEC and its subcouncils decided matters ideally by consensus, provision was made 
for decision-making by a three-quarters or two-thirds majority, depending on the 
issue at stake.” Finally, the transitional nature of the TEC was reflected by the 
fact that it and its subcouncils were dissolved as soon as the first cabinet assumed 
office after the elections.® It is clear from the above that the TEC was a powerful 
player in the process of constitutional reform, although the Government 
downplayed its significance in its own constituency. 

The TEC sat for the first time in Cape Town on 7 December. The main parties 
appointed their most senior and visible negotiators to this forum, thus signifying 
their intention to continue to settle their differences by discussion at the highest 
level. At the same time, the TEC was described by its opponents on the right wing 
as an alternative Cabinet, whose existence would cause confusion in the executive 
branch of government. It is probably more accurate to say that the executive 
formally in power had already had to seek the approval of the MPNP for its most 
significant initiatives, or else risk being called to account at the World Trade 
Centre. This was clearly seen, for example, in respect of the agreement with 
Namibia over the return of the port of Walvis Bay which had been part of South 
Africa since 1884. In effect, therefore, the establishment of the TEC led to a 
formalisation of that relationship, which was preferable in constitutional and 
political terms. 

The TEC’s relationship with the formal structures of executive power was, 
however, an uneasy one, particularly in its first few weeks and in those parts of the 
country (such as KwaZulu) and the state bureaucracy that resented its 
establishment. It had on occasion to resort to the courts to assert its authority, or 
reluctantly to accept non-compliance with its wishes. It was criticised for this 
ineffectiveness as also its rather secretive approach to its work. By March 1994, 
however, the TEC was acting in uneasy concert with the Government in taking 
over the administrations of Bophuthatswana and Ciskei, and declaring a state of 
emergency in Natal. 


Independent Media Commission Act*! and Independent Broadcasting Authority 
Act® 

The crucial influence of the media in any election campaign, especially the 
broadcasting media among a largely illiterate population, and the legacy of State 
control and abuse of public expression in South Africa in the past are reflected in 





75 See the general powers of the sub-councils, set out in s 9. 

76 Sees 16, in particular ss 16(10)—(13). The National Peacekeeping Force began training its first 3,000 
members, drawn from the ranks of all military and police forces in the country, in late January 1994, 

77 See s 22. 

78 Established under the Independent Electoral Commission Act: see below. 

79 See s 25. 

80 Ins 29. 

81 148 of 1993, assented to and promulgated on the same dates as the TEC Act; see n 62 above. 

82 153 of 1993, ibid. 
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these two statutes. The former contemplated the establishment of an Independent 
Media Commission (IMC)® whose objectives were stated as follows*: 


(a) to ensure equitable treatment of all political parties by broadcasting services; and 

(b) to ensure that State-financed publications and State information services are not, directly 
or indirectly, used to advance the interests of any political party, whether directly or 
indirectly, during the election period, so as to promote and contribute towards the 
creation of a climate favourable to free political participation and a free and fair election. 


The IMC had seven members, appointed by the State President on the advice of 
the TEC, so as to ensure independence and avoid political or other bias.®° Such 
commissioners were required to be persons who were of high standing and merit; 
were committed to fairness, freedom of expression, the right of the public to be 
informed and openness and accountability of government; and who collectively 
represented a broad cross-section of the South African population.®° 
Commissioners could have been removed from office by the TEC for misconduct 
or inability to perform the duties of office efficiently.*” The Act further regulated 
the monitoring by the IMC of all party election broadcasts and political 
advertisements and the equitable treatment of all political parties,** as well as 
stipulating detailed principles for the conduct of such broadcasting activities during 
the election period.” The IMC worked closely with the Independent Broadcasting 
Authority (IBA)® but reported to the TEC.%! It was to be dissolved (as was the 
empowering Act) after the elections on the same date as the Independent Electoral 
Commission (IEC) was to be dissolved.” 

By contrast, the IBA is envisaged as a permanent body with a broad mandate to 
regulate all aspects of the broadcast media in an attempt to achieve a broad range of 
objects,” including the promotion of diversity of views and fair competition and 
ensuring that language, cultural and religious groups are accommodated. While 
much of the scope of this substantial Act is not relevant exclusively to the electoral 
or constitutional processes, it is important to note that the constitution of the 
Council of the IBA broadly follows the pattern laid down for the IMC,” and that 
the IBA Act contains provisions regulating party-political broadcasting® which 
are identical to those set out in the IMC Act. The Act also establishes an extensive 
framework for licensing, monitoring and disciplining broadcasting services,” 
and sets out a code of conduct?” which is premised on the fundamental principle 
that ‘the freedom of all broadcasting licensees is indivisible from and subject to the 
same restraints as those relevant to the individual person, and is founded on the 
individual’s right to be informed and to freely receive and disseminate opinions.’ 





83 By s 2 of the Act. 

84 Sees 3. 

85 s 4. The IMC was headed by a former Supreme Court judge, R.N. Leon. 
86 s 5. There was little controversy that those appointed fulfilled these criteria adequately. 
87 s8. 

88 s 17(1). 

89 See ss 19—21. 

90 See s 24(2). 

91 s 26. 

92 s 34(1). 

93 See Independent Broadcasting Authority Act, n 82 above, s 2. 

94 Sees 4. 

95 See ss 58—61. 

96 See chs V, VI and VII. 

97 See s 56 and Sched 1. 
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If one compares the framework for the organisation and functioning of the media 
which is created by these two Acts with the type of statutory controls and abuse of 
the inedia in South Afric’s past,” the radical nature of the change must mark it as 
one of the most significant aspects of the interim constitutional package. Full 
implementation of these measures will ensure a revolution in public broadcasting 
which cannot but help to engender the informed and critical approach which is 
essential to the establishment and maintenance of democracy. 


Independent Electoral Commission Act? and Electoral Act! 

The mechanisms whereby the electoral process was to be managed, regulated and 
finally certified as ‘free and fair’ are set out in these Acts. The IEC Act only 
applied to the first elections to be conducted for the several national and regional 
assemblies provided for in the constitution and any referendum which may have 
taken place before that time.!°! The objects of the IEC were!”: 


(a) to administer, organise, supervise and conduct ... free and fair elections for the 
[legislative bodies]; (b) to promote conditions conducive to free and fair elections; (c) to 
determine and certify the result of elections, and to certify to what extent such elections have 
been free and fair; (d) to conduct voter education; and (e) to make and enforce regulations for 
the achievement of [these] objects. 


The IEC consisted of eleven members who had to be ‘impartial, respected and 
suitably qualified men and women,’ without a high party political profile, 
themselves voters and representative of a broad cross-section of the population, 
and five non-voting members from the international community, all of whom were 
appointed by the State President on the advice of the TEC.! Such members 
could have been removed from office only by order of the Special Electoral Court 
on the application of the State President, the TEC, Parliament or a registered 
political party.! Provision was made for three administrative arms of the IEC: 
the Election Administration Directorate, the Election Monitoring Directorate and 
the Electoral Adjudication Secretariat,! and a range of electoral tribunals! to 
adjudicate matters concerning electoral irregularities and infringements of the 
Electoral Code of Conduct. 

This adjudicative hierarchy culminated in the Special Electoral Court, a five- 
person tribunal, of whom four were serving Supreme Court judges (appointed by 
the Chief Justice).!” This Court had substantial review and appeal powers in 
regard to electoral matters’? and, as has been seen, in. relation also to 
jurisdictional disputes in the context of the TEC.! Its decisions were subject to 
neither appeal nor review. !!° 





98 For an exposition of past controls, see Bell, Dewar and Hall, Kelsey Stuart's Newspaperman’s Guide 

to the Law (Durban: Butterworths, 5th ed, 1990). 

99 150 of 1993, assented to and promulgated on the same dates as the TEC Act; see n 62 above. 

100 202 of 1993, assented to and promulgated on 12 and 14 January 1994. 

101 See s 2(1). 

102 See s 4(2). The Commission published ‘Regulations for the Registration of Parties and the Svbmission 
of Lists of Candidates’ in Government Gazette No 15465 of 28 January 1994. 

103 Sees 5. 

104 s 11(1). 

105 Chs M, IV and V. 

106 Chs VI and VII. 

107 s 32. A minimum of three serving judges was required. 

108 s 33. 

109 See the text at n 78 above. 

110 See s 36(6)(b). 
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The IEC Act and the IEC were to be dissolved soon after the latter discharged its 
last functions in regard to elections. Its companion statute, the Electoral Act, is 
still in existence, however, as an extremely detailed law which applies to elections 
for the National Assembly and all provincial legislatures.!!! The powers, duties 
and functions of the many officials involved in the electoral process are closely 
defined,!!2 as are the qualifications for the franchise,''? chief among which are 
the age of 18 years, citizenship or permanent residence and possession of an 
‘eligibility document’ (a prescribed form of identity document issued by the state). 
Parties wishing to contest an election were (and will be) required to register and 
pay a deposit!!* and to submit their lists of candidates in order of preference to the 
electoral administration within thirty days after the date of the proclamation of the 
election.''5 

Again, detailed provision is made for setting up voting stations (including the 
possibility of those beyond the country’s borders)'’® and the procedures to be 
followed there.!!7 The most controversial aspect of the Act as originally adopted 
is the decision, taken at a very late stage in the MPNP, that there would be only 
one ballot paper on the day of the first election, so that each voter would indicate a 
single preference which would then count for both national and provincial 
purposes. !!8 The smaller parties and those with most of their support confined to 
a particular region resisted this approach vigorously, but the ‘single ballot’ 
provision was forced on them by a compact between the ANC and the 
Government.!! This provision was, however, changed in early March 1994 as 
part of the series of legislative amendments agreed to by the Government and the 
TEC in an attempt to lure the members of the Freedom Alliance into the 
election.!2° As a result, a system of separate ballot papers, one for the National 
Assembly and one for the provincial legislature, was adopted by Parliament for the 
election.!2! Further detailed provisions are made for counting the votes, the 
announcement of the results and electoral offences." 

Finally, in regard to the Electoral Act, all political parties and candidates are 
required to subscribe to the Electoral Code of Conduct,’” alleged infringements 
of which were heard by the Electoral Tribunals set up by the IEC Act. This 
Electoral Code!”* endeavours ‘to promote conditions conducive to the conduct of 
free and fair elections, and a climate of democratic tolerance, in which political 





111 Electoral Act, ibid s 2. 

112 See ss 8—13. 

113 See ss 15 and 16. 

114 See Ch IV. 

115 See s 22(2). This time limit was lengthened first to 35 and then to 37 days, as the efforts to entice the 
Freedom Alliance into the electoral process continued into March 1994: see the Electoral Amendment 
Act, 1 of 1994, s 5 and Proclamation No 45 of 16 March 1994, issued by the State President who had 
been empowered (by the same Electoral Amendment Act, s 22(i)(b)(ii)) to amend the principal Act in 
this way. 

116 See ss 24 and 25. 

117 See ss 26—30, Ch VII and Sched 1. 

118 See s 32. 

119 The Technical Committee on the Independent Electoral Commission had proposed two ballot papers, 
which, some have argued, could confuse illiterate or inexperienced voters. This issue continued, as has 
been described, to be a major point of contention between the Freedom Alliance and the Government 
and ANC. 

120 As described in the text following n 61. 

121 See the Electoral Amendment Act, 1 of 1994, s 9, which amended s 32 of the principal Act. 

122 See Chs VII-X. 

123 See ss 69 and 70. 

124 Contained in Sched 2 to the Act. 


510 © The Modern Law Review Limited 1994 


July 1994] Towards a South African Constitution 


activity may take place, without fear of coercion, intimidation or reprisals.’!?5 
The Code places a particular obligation on parties and candidates to discourage 
violence and intimidation, to foster tolerance of other parties, candidates and 
points of view, and to encourage trust in the electoral process and the IEC and an 
acceptance of the outcome of the election among their supporters. In order to 
attempt to limit incitement and coercion, the Act itself bans public political 
activities within a certain period immediately prior to and during the voting period 
itself. 12 


(b) The Transitional Constitution 


The Constitution of the Republic of South Africa of 1993 reads, sometimes 
inelegantly, like an extraordinarily detailed contract which attempts to spell out the 
structures and procedures for all eventualities. It is necessarily long and often 
complex, even convoluted, in its endeavour to resolve or reconcile often 
vehemently conflicting points of view. The essential features of this constitution 
can be summarised as follows, considering the Chapters in the order adopted by 
Parliament. 


Formal and Constituent Provisions 

The Constitution is the supreme law of the land and binds all the legislative, 
executive and judicial organs of the state at all levels of government.!27 Every 
South African citizen over the age of 18 years is enfranchised in regard to elections 
at all levels of government.!?* These rather bland statements of constitutional 
supremacy and universal franchise should not be allowed to obscure the triumph 
which they represent. They embody a formal acknowledgement of much for which 
the anti-apartheid forces have striven throughout the last four decades. 

An aspect of the emotional complexity of much of South African politics is 
reflected by the fact that the constitutional status of the country’s eleven different 
languages’? and fiercely evocative flags and anthems!*° are dealt with in the 
Constitution before even the issues of legal sovereignty and the franchise. 


Fundamental Rights 

A list of rights which are deemed to be fundamental and worthy of constitutional 
protection during the period of transition appears in Chapter 3.'3! The rights are 
protected primarily in the vertical relationship between State and individual, 
although there is some scope for their application between individuals.!32 The 
notion of equality is fundamental to the Chapter and is phrased such as to 
contemplate the principles of non-discrimination and affirmative action.!33 


See 

125 See the Code, s 1. 

126 See s 73. 

127 Constitution of the Republic of South Africa, 200 of 1993, s 4. 

128 ibid s 6. 

129 ibid s 3(1). 

130 ibid s 2. During March 1994, the TEC adopted a new design for a six-coloured flag and decided that 
the old anthem (‘Die Stem’) would continue to be used during the transition, concurrently with the 
well-known ‘Nkosi Sikilel ’i Afrika’ (God Bless Africa). 

131 This is commonly referred to as the ‘Interim Bill of Rights.’ 

132 See ss 7(1) and 35(3), although it should be noted that standing to sue in law is considerably expanded 
— see s 7(4). Some commentators argue that the Chapter is applicable ‘horizontally’ in full: see 
Cachalia et al, Fundamental Rights in the New Constitution (Cape Town: Juta, 1994), at 19—24. 

133 See s 8. 
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Classical civil and political rights are protected,!** while the right of access to 
information -and the right to administrative justice are added.’ Certain socio- 
economic interests are elevated to the status of rights."° All the rights are 
limitable and most of them are capable of suspension under certainly strictly 
defined conditions. !37 The courts interpreting these rights and freedoms are under 
a duty to ‘promote the values which underlie an open and democratic society based 
on freedom and equality’ and to refer to public international and appropriate 
foreign legal precedent. %* 

This is but a superficial sketch of the ‘Bill of Rights’ contained in the 
Constitution. Its significance within that Constitution and the legal system as a 
whole, however, demands a slightly more detailed explanation of its genesis and 
approach. In this regard, the following five points need to be borne in mind. 

First, while South Africa’s record in the protection of civil liberties is 
deplorable, and while the concept of a supreme Constitution including a Bill of 
Rights had long been dismissed by Government as unnecessary and undesirable, 
by 1990 that same Government had concluded that the protection of fundamental 
rights would form an indispensable part of any package of constitutional change.) 
At the same time, most opposition groups, led by liberal democrats!“ 
and the ANC,"™! had long since propagated the idea of constitutionally entrenched 
human rights. The negotiating parties were thus of one mind that any constitutional 
settlement should have a Bill of Rights as one of its foundation stones. 

Second, the level of agreement on this idea notwithstanding, there were at least 
three different views on the extent and formulation of such rights protection at the 
multi-party talks. The parties (chiefly those who were later to find themselves in 
the Freedom Alliance) which wished a final Constitution to be drafted at the World 
Trade Centre demanded a complete protection of human rights, including socio- 
economic and ‘third-generation’ rights. At the opposite end of the political 
spectrum, the ANC and like-minded parties wished a democratically elected 
constituent assembly to have an almost free hand in drafting a Bill of Rights, and 
therefore argued for as minimal a protection of rights in the interim constitution as 
possible. In effect, they required protection for the most basic civil and political 
rights, those essential to a process of ‘free and fair elections.’ In between these two 
positions, the Government and its allies, while almost certainly sympathetic to the 
first point of view, realised that it was not politically attainable, and therefore 
argued for an approach which sought protection as fundamental for basic civil 





134 See ss 9—22 and 25. 

135 By ss 23 and 24. 

136 So rights are protected in the areas of economic activity, labour relations, property, the environment, 
children’s interests, language and culture, and education — see ss 26—32. 

137 The limitations section uses the notion of justifiability in ‘an open and democratic society based on 
freedom and equality’ as one of the key requirements which must be satisfied (s 33(1)(a)(ii)), while 
suspension of rights can only occur as a consequence of the declaration of a state of emergency by the 
executive, an action which is subject to legislative and judicial review when measured against certain 
stipulated criteria (s 34). 

138 See s 35(1). 

139 The role of the South African Law Commission’s reports on ‘group and human rights’ protection 
(Working Paper of 1989 and Interim Report of 1991) as a catalyst in these changing attitudes should 
not be underestimated. The Government published its own Charter of Fundamental Rights in February 
1993. 

140 In political parties like the Progressive Party and Democratic Party, and organisations like the Black 
Sash, Civil Rights League, Lawyers for Human Rights and Institute for Race Relations. 

141 As far back as 1943, the ANC had published its African Claims, followed by the Freedom Charter of 
1955 and Constitutional Guidelines of 1988. 
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rights as well as special interests (such as the payment of civil pensions, 
educational autonomy and property ownership). The Technical Committee which 
had to resolve this issue was mandated to determine ‘those rights which (were) 
fundamental during the transition.’ 

Third, both the inclusion of certain rights, the exclusion of others and the precise 
formulations adopted were the direct product of political negotiations and 
agreement, with the Government and the ANC being the driving forces.!*? Once 
the notions of an interim constitution and a government of national unity with a 
five-year lifespan had become common ground, there was little difference of 
opinion over the inclusion and formulation of the commonly accepted civil and 
political rights, with two exceptions. The right to equality before and equal 
protection of the law became controversial once a list of those grounds on which 
discrimination would be unconstitutional (including ‘sexual orientation’) was 
introduced, along with the inclusion of the notion of affirmative action as part of 
the principle of equality .!4* In addition, the decision as to how capital punishment 
and abortion would be affected by the entrenchment of the right to life was 
postponed by the political parties for the decision of the Constitutional Court.!° 

The matters whose inclusion and formulation caused much controversy were the 
rights ‘freely to engage in economic activity,’ ‘to fair labour practices’ and ‘to 
acquire and hold rights in property.’!° This is not the place to enter into the 
complexities generated by these issues, but it can be readily imagined that attempts 
to enshrine ‘free enterprise’ (read as capitalism), trade union and employers’ 
actions (including the ‘right’ to strike and to lock-out) and the ownership of private 
property (viewed from one side as a key defence against nationalisation and 
socialism, and from the other as the entrenchment of ill-gotten gains, the fruits of 
apartheid) as fundamental rights would stir deep emotions. In the result, each of 
these interests has been elevated to the status of ‘right,’ but in the same breath 
specifically limited in scope, in addition to any general limitation which might be 
introduced by Parliament. Thus, the ‘right to free economic activity’ may be 
curtailed in order to allow measures which have as their object a wide range of 
socio-economic goals!“ and expropriation of property rights ‘for public 
purposes’ is contemplated, subject to the payment of compensation, the method of 
determination of which is stipulated quite closely. 148 

Fourth, certain interests which would not normally be included have been 
elevated to the status of rights, while others have been expressed in an innovative 
manner in order to address the peculiarly South African circumstances. In the 
former category, one finds the rights to freedom of that information held by 
government!” and to review of administrative action (including the giving of 
reasons for a decision).°° In the latter, the protection accorded to the 


142 Much of what appears here has no specific documentary source, but arises from the participation of the 
author in the process of drafting the Bill of Rights as a member of the five-person Technical 
Committee. i 

143 The withdrawal of the Inkatha Freedom Party from the negotiations, in my view, denied that party any 
further influence within the multi-party negotiations, except to attempt to ‘spoil’ from the outside. 

144 See s 8. In the end, both of these aspects were accepted by all the parties. 

145 See s 9. The question will be whether capital punishment or abortion can be brought within the 
strictures of the limitations clause, s 33, as a legitimate curtailment of the ‘right to life.’ 

146 See ss 26, 27 and 28. 

147 See s 26(2). 

148 See s 28(2) and (3). 

149 s 23. 

150 s 24. 
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environment,!>! to children!® and to access to educational institutions’? reflect 
the fears and needs of most South Africans. 

Finally, while many models for the protection of rights and the jurisprudence of 
both national and international human rights protection influenced the drafting 
process, the (West) German and Canadian experiences were particularly helpful. 
The approach that rights should be expressed simply and broadly, but that all 
should be limitable and many suspendable, follows the Canadian Charter 
generally. The final product is, however, uniquely directed to the South African 
‘constitution in transition,’ as the detailed formulation of the limitations clause!™4 
and the conditions under which a state of emergency may be declared and 
reviewed!>> make abundantly clear. 

In sum, while these proposals constitute a considerable advance, in human rights 
terms, on current South African law and practice, they also represent a level of 
compromise reached after much dispute and vacillation between the major parties. 
They have been criticised, especially from those sectors such as business 
organisations, the legal profession, religious groups and land restitution 
organisations, on the basis that the particular needs or programmes of such groups 
were not accommodated unreservedly. Ultimately, however, they have been 
welcomed as at least a bridgehead on which a full and more thoroughly debated 
Bill of Rights can be built. 


The Legislative Authority 

Legislative authority vests in Parliament! which consists of a National 
Assembly of 400 members, of whom half are to be elected by proportional 
representation on national and half on provincial party lists,’°’ and a Senate 
composed of ten members elected by each provincial legislature. !°* The National 
Assembly takes precedence in relation to Finance Bills,'°? while the Senate (and 
those Senators from a particular province) has the final say in regard to Bills 
affecting the exercise of powers and functions allocated to provincial 
governments.!® Amendment of the Constitution requires a two-thirds majority of 
both the National Assembly and the Senate in joint session,!® while any 
amendment of the legislative and executive competence of the provinces must be 
approved by a two-thirds majority of the total number of all the members of the 
National Assembly and the Senate sitting separately .'® 


The Constitution-making Body 

The National Assembly and the Senate, in joint session, will form the 
Constitutional Assembly which will have the task of drafting and adopting a new 
Constitution in accordance with the provisions of this Constitution and the 


151 s 29. 

152 s 30. 

153 s 32. 

154 See s 33(1). 

155 See s 34. 

156 See s 37. 

157 See ss 36 and 40 and Sched 2. 
158 See s 48. 

159 See s 60. 

160 See s 61. 

161 See s 62(1). 

162 See s 62(2). In addition, the consent of the legislature of an affected province must be obtained. 
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Constitutional Principles attached to it. In a striking demonstration of the 
power of those negotiating parties (primarily the Government and the Inkatha 
Freedom Party) which distrust the democratic credentials of a future government 
elected by the majority, these Constitutional Principles’ are not capable of 
amendment under any conditions.'® These principles thus function as an external 
control over the Constituent Assembly, seen by some as testimony to the 
undemocratic past as exemplified by the participants in the Multi-Party 
Negotiating Process. The critical part which the formulation of these principles 
played in the negotiating process in persuading the holders of power reluctantly to 
agree to fundamental constitutional change and their inhibitory, indeed 
determinative, force in the drafting of South Africa’s ‘final’ Constitution within 
the next two years, requires further explanation and discussion. 

These principles come as close as is possible in constitutional law to a written 
guarantee that, no matter who holds political sway in the National Assembly after a 
democratic election, certain structures, procedures and interests will be 
sacrosanct. The closest equivalent in recent constitutional history can be found in a 
similar set of minimum requirements for the constitution of an independent 
Namibia.’ In Namibia’s case, however, these requirements were imposed in 
1982 by an external body, the ‘Western? members of the Security Council of the 
United Nations, which then functioned as a supervisory authority, to ensure 
compliance with such requirements.!® 

An extraordinary aspect of South Africa’s Constitutional Principles is that they 
are self-imposed, the result of a brokered compact, reflective of the balance of 
political power. In effect, the transitional government agreed in advance to certain 
curbs on its future constitution-making powers, in order to persuade those 
formerly in government to relinquish their political power. Sanctions for the 
breach of such principles will not be- imposed from abroad, except insofar as such 
departures evoke international condemnation and possibly economic measures. 
There can be little doubt, however, that the effect within South Africa of any 
departure from the principles is likely to be widespread loss of political legitimacy 
for the Government, social unrest and economic decline. This means that any 
Government will have to tread very warily if it intends to ignore one or more of 
these principles: this is the extent of the ‘guarantee’ contained in Schedule 4. 

The next extraordinary aspect of the Constitutional Principles is their immense 
breadth. They range from the broadest stipulations, such as that the ‘Constitution 
... Shall provide for the establishment of . . . a democratic system of government 
committed to achieving equality between men and women and people of all 
races’!® and that ‘formal legislative procedures shall be adhered to by legislative 
organs at all levels of government’!™; to the specific, such as that ‘the 
independence and impartiality of a Public Service Commission, a Reserve Bank, an 


163 See ss 68 and 71. 

164 These principles are to be found in Sched 4 and are attached to this article as an Appendix. 

165 See s 74(1). 

166 Appropriately enough, these were dubbed the ‘holy cow’ by the drafters of the Namibian Constitution. 
For a description of this process, see Erasmus, ‘Die Grondwet van Namibié’ (1990) Stell LR 277, at 
285—289, and Van Wyk, ‘The Making of the Namibian Constitution: Lessons for Africa’ (1991) 24 
CILSA 341. 

167 In much the same way, Britain acted as a ‘guarantor’ of the strictures which the Lancaster House 
Agreement of 1979 placed on the Zimbabwean Constitution for ten years after independence. 

168 Principle I. 

169 Principle X. 
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Auditor-General and a Public Protector shall be provided for and safeguarded,’!”° 
that ‘(e)very member of the public service shall be entitled to a fair pension’!”! 
and that the Constitution ‘shall provide that, unless Parliament is dissolved on 
account of its passing a vote of no-confidence in the Cabinet, no national election 
shall be held before 30 April 1999’!72; to the almost banal, such as that 
‘(G)overnment shall be structured at national, provincial and local levels.’!73 

Within this broad sweep, however, most aspects of any future Constitution 
would arguably be regulated. Certainly, South Africa’s final constitution will have 
to provide structures for representative democratic government, entrenched rights 
and freedoms, the separation of powers, minority representation, and openness 
and accountability.!7* More specifically, the peculiar composition and history of 
South African social relations are reflected in the provision for the diversity of 
culture and language, ‘collective rights of self-determination in . . . organs of civil 
society’ and the prominence accorded to traditional leadership and indigenous 
law. 

The detail of the Principles which deal with provincial government, structures 
and powers and the relationship between central and provincial government in the 
future'”® reflect accurately the extent to which those parties propagating 
federalism or jealous of their regional bases of support were accommodated. In the 
event, nonetheless, this proved insufficient incentive to ensure the participation of 
all the members of the Freedom Alliance in the transitional structures, the IFP and 
the Conservative Party not being satisfied with them. 

While it is in the nature of the exercise of political power in government that the 
law alone cannot provide cast-iron guarantees, but must depend for its effect on 
sufficiently widespread and ingrained popular support such that a government 
which ignores the rule of law forfeits its legitimacy, the significance of these 
Constitutional Principles should not be underestimated. They represent the 
‘political contract’ for the transfer of power from those who held it to those who 
were excluded. They comprise the framework, the skeleton of South Africa’s final 
constitution, and provide a fair degree of predictability of its eventual structures 
and procedures. It is unlikely that the transitional government would be so foolish 
as to ride roughshod over them. 

A final aspect of these Principles which must be recognised is that the meaning 
which is given by an interpreting authority to their generally broad language will 
be critical. Once more, in this regard, the composition and approach of the 
Constitutional Court will determine the shape of the future Constitution.!” 

Any new ‘constitutional text’ will have to be adopted within two years of 
Parliament’s first session under this Constitution and be approved by two-thirds of 
the total number of members of the Constitutional Assembly.'78 Various 
deadlock-breaking mechanisms are proposed in case this is not achieved, the final 


170 Principle XXIX. 

171 Principle XXX(2). 

172 Principle XXXII. 

173 Principle XVI. 

174 See Principles I—X generally. 

175 See Principles XI— XII, and also Principle XXXIV (the ‘Volkstaat’ principle), added as part of the 
package of measures adopted as an inducement to the Freedom Alliance to enter the electoral race in 
the Constitution of the RSA Amendment Act, 2 of 1994, s 13(b). 

176 See Principle XVII, particularly as amended by the Constitution of the RSA Amendment Act, 2 of 
1994, s 13(a). 

177 See s 71 and below. 
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step in which is a national referendum in which 60 per cent of the voters are 
required to approve the new constitution. Failing this level of approval, Parliament 
will be dissolved and a general election held, in which case the newly elected 
Constitutional Assembly will be able to approve a new constitution if 60 per cent 
support is achieved. It seems that this ‘final’ constitution will come into force on 
promulgation after adoption, though aspects of the ‘transitional’ constitution will 
continue to regulate government.!”? 


The Executive Power 
The Constitution provides for a President to be elected by the National Assembly 
from among its members soon after the general election.'*° This President will 
function as Head of Government as well as Head of State,'*! although there is no 
longer a provision referring to the vesting of such prerogative powers as may still 
exist at common law, which seems appropriate in the light of the shift to a system 
of constitutional supremacy. He or she will have to act ‘in consultation with’ the 
Cabinet,!8 whose members he or she appoints,!® though each party which 
obtains at least 20 seats in the National Assembly will be entitled ‘to be allocated 
one or more of the Cabinet portfolios in proportion to the number of seats held by 
it ... relative to the number of seats held by the other parties’ represented in the 
Cabinet. 14 

The President has a further obligation to consult the Executive Deputy 
Presidents before taking certain decisions'®>: each party which obtains 80 seats 
will be entitled to designate such a Deputy President.!®° The Cabinet is under a 
duty to ‘function in a manner which gives consideration to the consensus-seeking 
spirit underlying the concept of a government of national unity as well as the need 
for effective government.’!®’ All members of the Cabinet must assume collective 
accountability for government policies and performance. !*8 


The Judicial Branch 

In this area of the Constitution, there is a remarkable departure from the traditions 
of Westminster, with the judiciary being granted the ‘testing power’ of 
constitutional review. The fact that the judiciary ceases to be the ‘mere’ interpreter 
and enforcer of a sovereign Parliament’s will, and is in several ways the key player 
in regard to the resolution of highly contentious political questions according to the 
provisions of the Constitution, is recognised by the establishment of a 
Constitutional Court (headed by a President) and a Judicial Service Commission. 
The Constitutional Court has jurisdiction to enforce the rights protected in the 
Constitution, to test the constitutionality of laws and administrative action, to settle 
disputes between organs of state at all levels of government, to certify that any new 
constitutional text complies with the Constitutional Principles and to advise on the 


179 These details are to be found in s 73, particularly s 73(13), read with Principles XXXII and XXXIII in 
Sched 4. 

180 See s 77(1). 

181 See ss 75, 76 and 81. 

182 See s 82(3). 

183 See s 88(1). 

184 See s 88(2). 

185 See s 82(2). 

186 See s 84(1). Should no party or only one party reach this threshold of support, the two largest parties 
will each be entitled to designate a Deputy President — s 84(2). 

187 See s 89(2). 
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constitutionality of a Bill.'8° It is empowered to suspend the enforcement of a 
declaration that a law or provision is inconsistent with the Constitution, ‘in the 
interests of justice and good government,’ in order to give the offending party an 
opportunity to correct the defect. 190 

The eleven Constitutional Court judges (including the President of the Court) are 
appointed formally by the Head of State for a non-renewable period of seven 
years.'°! In fact, four of these judges are to be appointed in consultation with the 
present Chief Justice of the Supreme Court and the Cabinet, from among the 
current judges,!* while the remaining six are to be appointed by the Cabinet on 
the basis of recommendations by the Judicial Service Commission.'!9? Any South 
African lawyer of ten years experience, whether practising or academic, is eligible 
for appointment to the Constitutional Court, while up to two appointments may be 
made from the ranks of those who, by reason of training and experience, have 
‘expertise in the field of constitutional law relevant to the application of this 
Constitution and South African law.’!™ 

The existing Supreme Court will continue to operate in a relatively unchanged 
form and manner, except for the fact that provincial divisions may now be seized 
of matters concerning the constitutional validity of laws (other than Acts of 
Parliament) and administrative action, the violation of fundamental rights and 
constitutional disputes between organs of local and provincial government.!% 
However, the Judicial Service Commission will henceforth play a critical role in 
the appointment and removal of Supreme Court judges. The Commission contains 
representatives of all branches of the legal profession (judicial (3), practising (4) 
and academic (1)), a member of the executive, four Senators and four other 
persons designated by the President (of whom two are legal practitioners).!9° The 
Commission is empowered to make recommendations to government on all aspects 
of the administration of justice, including the appointment and removal of 
judges. !” 


The Public Protector, Human Rights Commission, Gender Commission and the 
Restitution of Land Rights 

The establishment of the office of Public Protector and of a Human Rights 
Commission and Gender Commission and provisions relating to the restitution.of 
land are spelt out in some detail in the Constitution.!®® The Public Protector (the 
negotiators’ choice to describe the office of ‘ombudsman’) will be effectively 
appointed by and responsible to Parliament, and his or her brief will be to 
investigate and attempt to remedy maladministration and impropriety in the public 
service.!° He or she will have security of tenure for a term of office of seven 
years? and may seek to remedy maladministration by use of mediation, 








189 See ss 71(2) and 98(2). The Court will sit in Johannesburg (s 106(1)). 

190 See s 98(5). 
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192 See s 99(3). 
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194 See s 99(2) read with s 99(4). 

195 See s 101(3) — appeals from such decisions will lie to the Constitutional Court, not the Appellate 
Division (s 102 generally). 
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negotiation, advice or the recommendation of a criminal prosecution.2”! The 
national Public Protector will have concurrent jurisdiction with any Provincial 
Public Protectors appointed by the provincial legislatures.? 

The Human Rights Commission will similarly be appointed by Parliament but 
will report to the President on its activities, which are generally to ‘promote the 
observance of, the respect for and the defence of fundamental rights.” The 
Commission will consist of eleven fit and proper persons who are broadly 
representative of the South African community,” and will have an important 
investigatory, advisory and educative role in the propagation of a human rights 
culture in South Africa. 

The Commission on Gender Issues will have similar powers and functions to 
promote gender equality and to oversee the status of women.™ As regards land 
rights, any person or community from whom land was taken (after a date, not 
earlier than 1913, to be fixed by Act of Parliament) as the result of a racially 
discriminatory policy will have the right to claim restitution of such rights 
according to procedures to be adopted by Parliament.2 A Commission on 
Restitution of Land Rights will be established to facilitate this process, although 
much of the detail as to procedures must still be provided for in an Act of 
Parliament.” Provision is made for a court of law to order the restoration of land 
rights to a qualified claimant, where the state currently holds the land in question 
or is willing to acquire it for such purposes.” 

The office of Public Protector and the Commissions are clearly of immense 
potential significance in ‘realising’ the benefits of the transitional constitutional 
order for the most vulnerable sections of the South African population. The 
absence of executive accountability has been a major source of government 
tyranny, particularly since the 1960s, and South Africa’s administrative review 
procedures are much in need of change.?!° The office of Public Protector can be a 
crucial link in that process of renewal. The Human Rights and Gender 
Commissions likewise have much work of an educational and activist nature 
awaiting them, particularly against the background of past denial and suspicion of 
human rights and the gender inequality which pervades so much of South Africa’s 
population, black and white, rural and urban. 

It is in the area of land restitution, however, that action will have to be swift and 
effective. The rural poor constitute South Africa’s most oppressed and desperate 
group, most particularly because so many of them have suffered dispossession of 
their land and forced removals over the past forty years.?!! Throughout the 
drafting of the Bill of Rights, there were urgent representations for the inclusion of 
a ‘right to the restitution of land’ removed as the result of racially discriminatory 
policies of the past. This was trenchantly resisted by the Government, with the 
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result that the Bill of Rights contains a mere passing reference to an ‘entitlement to 
claim’ restitution of such rights in accordance with the procedures just 
described.?!? 

There is no doubt that the need to redress past injustices and relieve suffering in 
this sphere is acute, and that the performance of the Commission on Land 
Restitution will have a substantial impact on popular perceptions of the transitional 
government’s willingness and ability to engineer socio-economic transformation. 
Naturally, much will depend on the speed with which Parliament both creates the 
structures necessary to facilitate the Commission’s work and votes sufficient funds 
to make expropriation and redistribution of land possible. Within the strictures of 
the economic conditions referred to at the outset of this article, this will be a hard 
task, made perhaps marginally easier by this constitutional acceptance of the need 
for such measures. 


Provincial Government 

The future South Africa will consist of nine provinces,*3 each with a eaae 
and an Executive Council, headed by a Premier.”!4 The provincial legislatures 
will have concurrent competence with Parliament to make law for a wide range of 
matters,?/> such as agriculture, primary and secondary education, health and 
welfare services, housing, local government, some aspects of policing, traditional 
authorities and urban and rural development. The extent of Parliament’s 
competence in these matters and the conditions under which that competence may 
be invoked are spelled out in some detail.?1° The provinces will exercise a limited 
taxing power,’ but they will be entitled to such ‘an equitable share of revenue 
collected nationally’ as will enable them to perform their functions.*'® A province 
may also adopt its own constitution, provided that it is not inconsistent with the 
Constitutional Principles.2!? A Commission on Provincial Government is to be 
appointed by the President soon after the general election, in order to advise the 
central government on provincial matters.??° 


Further Matters 
The future structures, powers and procedures of local government,””' traditional 
authorities and a Volkstaat Council,?*2 the Public Service, the Police 


212 See s 8(3)(b). 
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Service?” and the National Defence Force?” are provided for at length, as are 
the constitutional arrangements with regard to finance, including the establishment 
of the office of Auditor-General” and of a Financial and Fiscal Commission. 
The task of the latter will be to advise central government on financial and fiscal 
policies, methods of raising state revenue and equitable allocation of such revenue 
among national, provincial and local governments.22” 

In addition, and as was to be expected in a constitution of this nature, 
arrangements for the transition from the apartheid dispensation to a formally 
democratic government are stipulated in some detail,”8 including the 
rationalisation of the public administration and the courts. Finally, the constitution 
contains seven schedules, which regulate the following matters: the national 
territory and boundaries and designation of provinces, the system for the election 
of the National Assembly and provincial legislatures, oaths and affirmations of 
office, the Constitutional Principles, the procedure for the election of the 
President, the list of matters within the legislative competence of the provinces and 
a list of the laws repealed by the constitution. Significantly, this last list?29 
contains all the Acts of Parliament which underlie the ‘homeland’ system of 
apartheid, including the Acts which granted ‘independence’ to the TBVC 
homelands and ‘self-governing’ status to the rest. The tricameral constitution is, of 
course, also repealed. 


Part Three: Assessment of the Transitional Constitution 


Any process of assessment and analysis occurs within a political and ideological 
framework which forms part of the legal reality. In the present exercise, and at the 
risk of repetition, it is imperative for the observer to cast his or her mind back a 
mere five years, to early 1989. At that stage, South African socio-political life had 
been scarred by forty years of rule by one party, including four years of executive 
lawlessness under a state of emergency. The policy of systematic racism pursued 
by that government had caused untold suffering and death, and uprooted more than 
three million South Africans from their homes. The legal system and the courts 
had become largely inaccessible and discredited. The rule of law had long since 
been eroded, except in its most formal sense,22° and the ‘constitution’ consisted of 
a transparent arrangement (expressed in an ordinary Act of Parliament) to reserve 
legislative and executive power for a race group which made*yp less than one- 
seventh of the population while appearing to enjoy the support of another seventh 
(South Africans classified ‘coloured’ or Indian). The remaining five-sevenths of 
South Africa’s people had, according to official policy, to fulfil their political 
aspirations in ‘foreign countries’ created by Parliament. Corruption and 
maladministration were rife. Few South Africans expected even a moderately 
peaceful or relatively speedy shift to a democratic system. 

In this light, it is almost miraculous that such a series of constitutional measures 
as has been outlined above should have been agreed to by the political 
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225 See ss 224—228. 
226 See ss 191— 194, 
227 See ss 198—206. 
228 See ss 229—250. 
229 Sched 7. 
230 See Mathews, Freedom, State Security and the Rule of Law (Cape Town: Juta, 1986) Part 1. 


© The Modern Law Review Limited 1994 521 


The Modern Law Review (Vol. 57 


organisations representing at least eighty per cent of the population. Such a 
constitutional compact seemed unlikely, if not unattainable, on many occasions 
over the past four years. These bouts of pessimism and the tide of violence have 
slowed the process of change, a necessary antidote to the euphoria which greeted 
the huge strides taken in early 1990. While the process has been much too slow for 
most of the African population of South Africa, it has served to emphasise the 
magnitude of the problems (related to wealth, perceptions, hopes and fears) which 
need to be addressed and overcome. 

While the threat of widespread disorder and terrorism remains, and while 
violent deaths continue to occur on a daily basis, a constitutional way forward has 
been devised, at least at the level of official discourse. The importance of this 
achievement should not be underestimated, notwithstanding its shortcomings. I 
shall now review some of the most important features of the constitution, which 
together have made it sufficiently attractive to be accepted by the most significant 
players. 


(a) Continuity 


Having been subjected to undiluted propaganda about the dangers of the 
revolutionary, communist-inspired onslaught for so many years, it is clear that the 
creation of a semblance of constitutional continuity was a vital element in 
persuading those who have grown accustomed to power to relinquish it. The 
following provisions of the Constitution contribute to the realisation of continuity 
in the established order: pension rights and retirement age in the Public Service are 
protected?3!; the rights of the members of the present police and defence forces 
are protected”; the perpetrators of certain criminal acts carried out for political 
purposes before a certain date are indemnified*; property rights are 
guaranteed”; and the current state of labour relations cannot be undermined 
without the implicit concurrence of the National Manpower Commission, 
representing the interests of the state, employers and employees.”*> Further 
manifestations of continuity or the protected of vested interests can be seen in 
Chapter 15 on ‘General and Transitional Provisions.’ Here one notes particularly: 
the preservation of the pension rights of politicians™*; the continuation of 
international agreements entered into by previous governments”’; the 
continuation in office of the Supreme Court judiciary’*®; and the relative 
inviolability of the rights, powers and functions of the controlling bodies of most 
educational institutions.”* 

In addition, all the legal instruments through which the transformative process 
has occurred have been formally adopted in statutory form by the South African 
Parliament. Thus, while the electoral package and Constitution represents radical 
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socio-political change, there is no legal or constitutional break. In a sense, the 
adoption of the 1983 tricameral constitution represented as much of a departure 
from past practice in the eyes of the law, with its creation of two new Houses of 
Parliament, a new. manner of adopting legislation and the introduction of the 
concept of an executive Head of Government and State. 


(b) Approach 


A clear sign of the distrust which has pervaded the political process is to be found 
in the careful detail of certain aspects of the constitution. It is as though there is a 
belief that over-elaboration of legal stipulations can ensure that parties play by the 
rules of the political game, so that, where there is a danger of a future majority 
government abusing its position, many safeguards are built into the law. Thus the 
Constitutional Principles are thirty-four in number and some are quite detailed. 
There are also precise requirements as to the sizes of majority required for the 
appointment of important officials, as to the factors to be taken into account when 
compensation is determined by a court of law in respect of the expropriation of 
property, as to the power of Parliament to intervene in provincial affairs, and so 
on. This tendency to detail as a guarantor of play according to the rules is, of 
course, to be seen most clearly in the electoral package, in particular the Electoral 
Act, the Independent Electoral Commission Act and the Independent Media 
Commission Act. 

The result is that the Constitution reads less like the instrument which popular 
perceptions and political rhetoric have led us to expect, with high-sounding 
generalities and idealistic protestations, and more like an ordinary Act of 
Parliament or even a detailed contract. Whether this attention to detail will be 
observed on the ground and will lead to fairness and trust in practice is not known. 
On the one hand, many South Africans tend to a positivistic legalism, no matter 
what values the Government propounds, while on the other a culture of 
lawlessness has taken hold of certain sectors of society, particularly the disaffected 
youth in the urban townships. 


(c) Transience 


A further characteristic of this constitutional package is its transitory nature. If all 
goes according to plan, the Transitional Executive Council, Independent Media 
Commission and Independent Electoral Commission will have ceased to exist by 
the time this article appears, although the Independent Electoral Commission may 
have to continue to supervise any further elections during the life of this 
Constitution.“ The Electoral Act will last only as long as the Constitution 
itself. 

There can be no doubt, however, that several factors support the tendency of the 
temporary to become permanent,” the least of which is the possible revival of 
the Independent Electoral Commission. The existence and scope of the 
Constitutional Principles; the persuasive, if not binding, effect of the decisions of 
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the Constitutional Court on the courts in a final constitutional dispensation; the 
success of some of the mechanisms of transition in facilitating co-operation 
between former opponents; and, by no means least, the enormous levels of energy 
and patience which went into the exhaustive process of negotiations over four 
years — all of these are likely to lead to a measure of inertia, a temptation not to 
tamper with structures which, although ‘tainted’ and imperfect, are more or less 
satisfactory. Namibia’s experience in this regard is salutary: those elected to the 
Constituent Assembly chose to abandon the intended second round of elections 
after adopting the independence constitution and merely continued in office as the 
first post-independence Parliament and Government.” 


(d) Marrying the New with the Old 


Like the safeguards for the old order pointed to above, the Constitution represents 
a deliberate attempt to combine the new with the old. This is particularly so in 
relation to the administration of justice, the public service, the police and the 
defence forces, and the Transitional Executive Council. While it is inevitable that a 
certain degree of discomfort and suspicion will be experienced in this process, it is 
not generally thought likely that fatal rivalry will arise. 

A possible exception to this assessment, however, lay in the field of operation of 
the TEC. This is because the tasks which confronted the TEC were particularly 
urgent and sensitive and were tackled in the highly-charged atmosphere of an 
election campaign. In addition, the then political heads of the police, defence and 
security establishments in the South African government (Ministers Kriel and 
Coetsee) were widely acknowledged to be ‘spoilers’ in the negotiating game, and it 
was to be expected that they would resist external surveillance and ‘interference.’ 
Few thought, however, that this conflict would prove sufficient to derail the 
transitional process altogether, although much depended on the wisdom with 
which appointments were made to the key councils and bodies managing the 
transition and election period. In fact, the TEC had to put up with obdurate public 
servants and had little sanction with which to ensure compliance with its 
instructions. The National Peacekeeping Force likewise had an undistinguished 
beginning, during which reports of insubordination, rivalry and intimidation were 
rife. 


(e) ‘Federalism’ 


The extent to which federalism should infuse the South African constitution is an 
issue which has been debated since the formation of the Union of South Africa in 
1910. The union constitution contained the basis for the development of a federal 
model in the system of provincial government, but the opposite occurred in fact, 
with increased centralisation of power, particularly after 1948. By the mid-1980s, 
as a result, provincial government as originally envisaged had all but disappeared. 
On the other hand, a race-based devolution of some political power was, of course, 
an important part of ‘grand apartheid,’ with the result that President P.W. Botha 
began to talk of a confederal ‘constellation’ of Southern African states by the 
mid-1980s. 
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The effect of these political processes was to give ‘federalism’ a thoroughly bad 
name among South Africa’s liberation movements. This suspicious attitude was 
exacerbated by the National Party’s sudden espousal of ‘federalism’ as the solution 
to the country’s constitutional dilemmas in 1990, by the vigorous propagation of 
federalism by Chief Buthelezi, and by a general ignorance of the nuances of a 
federal system, so that the ‘consociationalism’ of the tricameral racial oligarchy?“ 
was viewed as ‘federalism’ by some. In order partly to avoid these 
difficulties, the negotiating process came to focus on ‘regionalism’ as an’ idea 
acceptable in principle to all parties. Naturally, however, the extent to which 
power was to be devolved from the centre to the regions, and the manner of its 
devolution (either exclusive or concurrent), generated a great deal of controversy. 

How does the transitional constitution deal with this issue? There can be little 
doubt that a strong central government in a unitary state is contemplated, but I 
would suggest that there are several important concessions in the direction of 
‘federalism’: the provincial system as a whole, especially in the form contemplated 
by the 1994 amendments; guaranteed small party representation (which is likely to 
be regionally based or concentrated) in the Cabinet and possibly at Executive 
Deputy President level; the establishment of bodies such as the Commission on 
Provincial Government, the Council of Traditional Leaders, the Volkstaat Council 
and the Finance and Fiscal Commission, all of which have important advisory 
functions and all of which are regionally constituted; and the provision for 
provincial commissioners for the Public Service and Police Service, and provincial 
Public Protectors. 

Whether these aspects will be used for developing ‘regionalism’ into 
‘federalism’ or whether regional power will diminish remains to be seen. Much 
will depend on the extent to which Parliament uses its concurrent legislative 
competence in fields which are granted to provincial legislatures,” and the 
extent to which ethnic cohesion persists in a future in which it will not be 
artificially enouraged, as in the past.-There is little doubt, however, that this is the 
most critical and intractable problem which faces any constitutional dispensation in 
South Africa. 

The issue of exclusive provincial powers remained one of the most divisive 
flash-points in the tri-partite negotiations between the Government, the ANC and 
the Freedom Alliance, which continued.well into February 1994, in a desperate 
attempt to tie the Alliance into the electoral and transitional processes. These talks 
occurred week after week outside any of the structures which had been set up for 
either negotiation or transition. The Government and ANC made crucial 
concessions from time to time, including, in early February, an offer to accede to 
the Alliance demand for a double ballot, but on each occasion further concessions 
were sought. It was clear that the divergent backgrounds and objectives of the 
members of the alliance, ranging from Zulu nationalism and apartheid 
opportunism to white supremacy and neo-nazism, and divisions within the ranks of 
each such member, made an inclusive agreement impossible. When the initial 
deadline for party registration for the election arrived, none of the members of the 
Freedom Alliance registered. Subsequently, however, as has been described 


244 Encapsulated in the Republic of South Africa Constitution Act, 110 of 1983. Few observers regarded 
this constitutional arrangement even as ‘consociationalism’ — see Boulle, South Africa and the 
Cosociational Option (Cape Town: Juta, 1984). 

245 Under s 126, as amended. 
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above, only the Azanian Peoples Organisation and the Conservative Party 
boycotted the elections. 


(f) Constitutional Supremacy 


The elevation of a written constitution to the supreme law of South Africa 
represents an important moment in the development of democratic government and 
a discarding of much of the country’s essentially British constitutional heritage. 
There is a consequent formal shift of power from the legislature and the executive 
to the judiciary, which is emphasised by the establishment of the Constitutional 
Court and Judicial Service Commission. Experience elsewhere, and particularly 
appropriately from Canada,” teaches that the judiciary faces a considerable task 
in adapting to its new role in the sphere of constitutional litigation and the 
enforcement of fundamental rights. 

In regard to the latter, one of the key questions is how private legal relationships 
will be affected by provisions, such as that enshrining equality and non- 
discrimination, in the light of the intended limitation of the operation of the ‘Bill of 
Rights’ to the vertical relationship between state and individual. There are aspects 
of the Chapter on Fundamental Rights which could allow ‘seepage’ of this 
nature,“ but much will depend on judicial policy and interpretive skills.” In 
addition, Parliament is very likely to adopt legislation to require equality within 
many parts of the private domain. 

It does seem, however, that the degree of compliance with the doctrine of the 
separation of powers which exists in this Constitution ought to aid the courts in the 
critical part which they will have to play in ensuring that the words of the 
Constitution remain flexible and sensitive to changing needs. On the other hand, 
South African constitutional history is riddled with examples of legislative and 
executive unwillingness to heed judicial attempts to restrain their misuse of power. 
Their willingness to do so in the future remains a highly debatable issue. 


(g) Majority Rule and Safeguards 


No constitution which is intended to last can afford to stifle or frustrate the 
legitimate policies of a government responsible to a strong majority of the 
electorate. Equally, a constitution which fails to provide safeguards against 
‘simple majoritarianism’ is highly unlikely to endure, particularly in a country as 
socially-riven as South Africa. The transitional constitution for South Africa would 
certainly allow a party which gained 60 per cent electoral support a fair degree of 
latitude to pursue its policies, an outcome which is assisted by the choice of 
proportional representation as the electoral system. In particular, the provisions in 
favour of affirmative action and the restitution of rights in land could be used 
creatively. There are, nevertheless, vital curbs on that power on paper, the 
realisation of which will prove crucial to the ultimate establishment of a 
democratic political order in South Africa. 


246 See Beatty, Talking Heads and the Supremes (Toronto: Carswell, 1991) and Mandel, The Charter of 
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248 For an assessment of the history of constitutional interpretation, see Du Plessis and De Ville, ‘Bill of 
Rights Interpretation in the South African Context: Diagnostic Observations’ (1993) 4 Stell LR 63, 
199. 
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In brief, these curbs on majority power, among others, are: the requirement of 
special majorities and procedures for decision-making in Parliament and the 
Cabinet“; the requirement of a multi-party executive; the existence of the 
chapter on fundamental rights,?*! the relative illimitability of those rights?’ and 
the restrictions on declaring a state of emergency”? leading to suspension of those 
rights; the constitutional review power of the Constitutional and Supreme 
Courts**; the unalterable nature and content of the Constitutional Principles>>; 
and the establishment and powers of the Public Protector, Human Rights 
Commission and Financial and Fiscal Commission.**° 


Conclusion 


The people of South Africa, and its politicians, have had much of a critical nature 
to say about these constitutional proposals and their potential to eliminate the 
injustices of the past and create a democratic order. They have, through their 
politicians and newspapers, placed a good deal of faith — perhaps too much — in 
the law as a transformative agent. Ultimately, of course, it is the officials who 
implement those laws and the citizens who hold those officials accountable for 
their policies and actions who will determine the success or otherwise of such a 
constitutional framework. 

However, no South African academic lawyer in the progressive tradition of the 
past twenty years can resist a remark about — and a tribute to — the writing and 
philosophy of E.P. Thompson at this point. Marxist views on law and the courts, 
such as they were, were forbidden fruit to South African students in the mid- 
1970s, and thus very attractive as explanations of the way in which the law and 
lawyers served the interests of apartheid and capitalism.*8 Many of the best in the 
radical tradition against the regime were, paradoxically, lawyers or law students, 
and it was abundantly clear that the legal process could, from time to time, temper 
iniquity .2? 

Thus it was that E.P. Thompson’s polemical thrusts at structuralism and his 
development of the notion of the law as a sword and shield, a site of struggle,” 
informed many of the debates about the social role of law and lawyers in the South 
Africa of the late 1970s and the 1980s.7°! A particular source of polemical 


249 See ss 59—63, 88, 89 and 92. 
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257 For a flavour of a similar attitude to the work of then-exiled Albie Sachs, see Alfred Cockrell, ‘Book 
Review’ (1993) 9 SAJHR 316. 

258 Two important contributions in this mode were Suttner, ‘Law, Justice and the Nature of Man: Some 
Unwarranted Assumptions’ (1973) Acta Juridica 173, and Davis, ‘Human Rights — A Re- 
examination’ (1980) 97 SAL] 94. 

259 For two recent treatments of the latter question, see Dyzenhaus, Hard Cases in Wicked Legal Systems 
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of Emergency (Oxford: Clarendon, 1992). 
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conflict focused on the question of whether emergent black trade unions should 
participate in government structures by registering with the Department of Labour 
as required by statute, or reject the ‘system’ in order the more effectively to fight 
for workers’ rights.?® It is widely agreed that more was achieved by skilful use of 
those structures than by avoiding them.?® 

Similarly, the temptation at this point in South Africa’s constitutional history is 
to pronounce victory for those who elected to pursue the route of compromise 
through negotiation rather than continued armed and popular insurrection. But this 
would be an oversimplification, for it is clear that none of the ‘legal’ gains would 
have been contemplated, let alone grudgingly conceded, were it not for a judicious 
combination of threatened ‘mass action’ with bargaining through and about the 
law. While the structures and procedures for a constitutional democracy exist on 
paper and all parties make obeisance to the idol of the rule of law, the extent to 
which such notions are written in the hearts of the politicians is a moot question. 
The hedges of restraint which Thompson in a very different context urged should 
not be cut down for a century or two** were largely flattened by the brutality of 
apartheid practices,?© and it will take some time for them to grow again. The jury 
is out on the question of the successful implementation of the interim South African 
constitution — the people must decide to make it work for them or not, just as the 
workers of South Africa had to avoid being beguiled by the labour reforms of the 
early 1980s. 

In this regard, as many of those who have had some say in the exhaustive 
processes of political and legal debate sit sated at the end of the fourth year of the 
‘transition’ in South Africa (and probably surrounded by large piles of photocopied 
documents),”® there is a sneaking hope that constitutional democracy may yet 
triumph, even after as bruising and disputed an election as was held in late April. 
At the end of 1993, marking the completion of the first phase of the transition to 
democracy with the adoption of the transitional Constitution, there appeared to be 
a closing of ranks around it, a willingness, despite its flaws, to make it work. Ina 
front-page comment, the editor of South Africa’s largest circulation newspaper 
wrote*™": 


We, the people of South Africa, have wrought a miracle. We have accomplished what few 
people anywhere in the world thought we could do: we have freed ourselves, and made a 
democracy, and we have done so without war and revolution. The interim constitution is not 
perfect ... We have work to do, and wounds to heal, and problems to solve; our greatest 
labours lie ahead of us, not behind. 


While slightly hyperbolic, there is little doubt that this comment expresses the 
views of most South Africans, wearied by the constant haggling and uncertainty. 
For this reason, if for none other, there is hope that the transitional constitution can 
provide a sympathetic medium for the transformation of South Africa from 
autocratic tyranny to democratic justice. E.P. Thompson might just have had cause 
to smile. 


262 See Fine, De Clercq and Innes, ‘Trade Unions and the State: The Question of Legality’ (1981) 7 SA 
Labour Bulletin 39; Morris, ‘Capital’s Response to African Trade Unions post-Wiehahn’ (1981) 7 SA 
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SCHEDULE 4 
Constitutional Principles 


J 


The Constitution of South Africa shall provide for the establishment of one sovereign state, a 
common South African citizenship and a democratic system of government committed to 
achieving equality between men and women and people of all races. 

Il 


Everyone shall enjoy all universally accepted fundamental rights, freedoms and civil liberties, 
which shall be provided for and protected by entrenched and justiciable provisions in the 
Constitution, which shall be drafted after having given due consideration to, inter alia, the 
fundamental rights contained in Chapter 3 of this Constitution. 

iI 
The Constitution shall prohibit racial, gender and all other forms of discrimination and shall 
promote racial and gender equality and national unity. 

IV 
The Constitution shall be the supreme law of the land. It shall be binding on all organs of state at 
all levels of government. 

Vv 


The legal system shall ensure the equality of all before the law and an equitable legal process. 
Equality before the law includes laws, programmes or activities that have as their object ‘the 
amelioration of the conditions of the disadvantaged, including those disadvantaged on the 
grounds of race, colour or gender. 


VI 


There shall be a separation of powers between the legislature, executive and judiciary, with 
appropriate checks and balances to ensure accountability, responsiveness and openness. 


VI 


The judiciary shall be appropriately qualified, independent and impartial and shall have the 
power and jurisdiction to safeguard and enforce the Constitution and all fundamental rights. 


i 


VII 


There shall be representative government embracing multi-party democracy, regular elections, 
universal adult suffrage, a common voters roll and, in general, proportional representation. 


IX 


Provisions shall be made for freedom of information so that there can be open and accountable 
administration at all levels of government. 


x 


Formal legislative procedures shall be adhered to by legislative organs at all levels of 
government. 
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XI 


The diversity of language and culture shall be acknowledged and protected, and conditions for 
their promotion shall be encouraged. 


XII 


Collective rights of self-determination in forming, joining and maintaining organs of civil 
society, including linguistic, cultural and religious associations, shall, on the basis of non- 
discrimination and free association, be recognised and protected. 


X 


The institution, status and role of traditional leadership, according to indigenous law, shall be 
recognised and protected in the Constitution. Indigenous law, like common law, shall be 
recognised and applied by the courts subject to the fundamental rights contained in the 
Constitution and to legislation dealing specifically therewith. 


XIV 


Provision shall be made for participation of minority political parties in the legislative process in 
a manner consistent with democracy. 


XV 
Amendments to the Constitution shall require special procedures involving specified majorities. 


XVI 
Government shall be structured at national, provincial and local levels. 


XVII 


At each level of government there shall be democratic representation. This principle shall not 
derogate from the provisions of Principle XIII. 


XVIU 


1. The powers and functions of the national and provincial governments and the boundaries of 
the provinces shall be defined in the Constitution. 

2. The powers and functions of the provinces defined in the Constitution, including the 
competence of a provincial legislature to adopt a constitution for its province, shall not be 
substantially less than or substantially inferior to those provided for in this Constitution. 

3. The boundaries of the provinces shall be the same as those established in terms of this 
Constitution. 

4. Amendments to the Constitution which alter the powers, boundaries, functions or institutions 
of provinces shall, in addition to any other procedures specified in the Constitution for 
constitutional amendments, require the approval of a special majority of the legislatures of 
the provinces, alternatively, if there is such a chamber, a two-thirds majority of a chamber of 
Parliament composed of provincial representatives and, if the amendment concerns specific 
provinces only, the approval of the legislatures of such provinces will also be needed. 

5. Provision shall be made for obtaining the views of a provincial legislature concerning all 
constitutional amendments regarding its powers, boundaries and functions. 


XIX 


The powers and functions of the national and provincial levels of government shall include 
exclusive and concurrent powers as well as the power to perform functions for other levels of 
government on an agency or delegation basis. 


XX 


Each level of government shall have appropriate and adequate legislative and executive powers 
and functions that will enable each level to function effectively. The allocation of powers 
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between different levels of government shall be made on a basis which is conducive to financial 
viability at each level of government and to effective public administration, and which 
recognises the need for and promotes national unity and legitimate provincial autonomy and 
acknowledges cultural diversity. 


XXI 


The following criteria shall be applied in the allocation of powers to the national government and 
the provincial government: 


1. The level at which decisions can be taken most effectively in respect of the quality and 
rendering of services shall be the level responsible and accountable for the quality and the 
rendering of the services, and such level shall accordingly be empowered by the Constitution 
to do so. 

2. Where it is necessary for the maintenance of essential national standards, for the 
establishment of minimum standards required for the rendering of services, the maintenance 
of economic unity, the maintenance of national security or the prevention of unreasonable 
action taken by one province which is prejudicial to the interests of another province or the 
country as a whole, the Constitution shall empower the national government to intervene 
through legislation or such other steps as may be defined in the Constitution. 

3. Where there is necessity for South Africa to speak with one voice, or to act as a single entity 
— in particular in relation to other states — powers should be allocated to the national 
government. 

4. Where uniformity across the nation is required for a particular function, the legislative power 
over that function should be allocated predominantly, if not wholly, to the national 
government. 

5. The determination of national economic policies, and the power to promote interprovincial 
commerce and to protect the common market in respect of the mobility of goods, services, 
capital and labour, should be allocated to the national government. 

6. Provincial governments shall have powers, either exclusively or concurrently with the 
national government, inter alia: 

(a) for the purposes of provincial planning and development and the rendering of services; 
and 

(b) in respect of aspects of government dealing with specific socio-economic and cultural 
needs and the general well-being of the inhabitants of the province. 

7. Where mutual co-operation is essential or desirable or where it is required to guarantee 
equality of opportunity or access to a government service, the powers should be allocated 
concurrently to the national government and the provincial governments. 

8. The Constitution shall specify how powers which are not specifically allocated in the 
Constitution to the national government or to a provincial government shall be dealt with as 
necessary ancillary powers pertaining to the powers and functions allocated either to the 
national government or provincial governments. 


XXO 
The national government shall not exercise its powers (exclusive or concurrent) so as to 
encroach upon the geographical, functional or institutional integrity of the provinces. 

xxi 


In the event of a dispute concerning the legislative powers allocated by the Constitution 
concurrently to the national government and provincial governments which cannot be resolved 
by a court on a construction of the Constitution, precedence shall be given to the legislative 
powers of the national government. 


XXIV 


A framework for local government powers, functions and structures shall be set out in the 
Constitution. The comprehensive powers, functions and other features of local government shall 
be set out in parliamentary statutes or in provincial legislation or in both. 
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The national government and provincial governments shall have fiscal powers and functions 
which will be defined in the Constitution. The framework for local government referred to in 
Principle XXIV shall make provision for appropriate fiscal powers and functions for different 
categories of local government. 


XXVI 


Each level of government shall have a constitutional right to an equitable share of revenue 
collected nationally so as to ensure that provinces and local governments are able to provide 
basic services and execute the functions allocated to them. 


XXVII 


A Financial and Fiscal Commission, in which each province shall be represented, shall 
recommend equitable fiscal and financial allocations to the provincial and local governments 
from revenue collected nationally, after taking into account the national interest, economic 
disparities between the provinces as well as the population and developmental needs, 
administrative responsibilities and other legitimate interests of each of the provinces. 


XXVIII 


Notwithstanding the provision of Principle XII, the right of employers and employees to join 
and form employer organisations and trade unions and to engage in collective bargaining shall 
be recognised and protected. Provision shall be made that every person shall have the right to 
fair labour practices. 


XXIX 


The independence and impartiality of a Public Service Commission, a Reserve Bank, an 
Auditor-General and a Public Protector shall be provided for and safeguarded by the 
Constitution in the interests of the maintenance of effective public finance and administration 
and a high standard of professional ethics in the public service. 


XXX i 
1. There shall be an efficient, non-partisan, career-orientated public service broadly 
representative of the South African community, functioning on a basis of fairness and which 
shall serve all members of the public in an unbiased and impartial manner, and shall, in the 
exercise of its powers and in compliance with its duties, loyally execute the lawful policies of 
‘the government of the day in the performance of its administrative functions. The structures 
and functioning of the public service, as well as the terms and conditions of service of its 


members, shall be regulated by law. 
2. Every member of the public service shall be entitled to a fair pension. 


XXXI 
Every member of the security forces (police, military and intelligence), and the security forces 
as a whole, shall be required to perform their functions and exercise their powers in the national 
interest and shall be prohibited from furthering or prejudicing party political interest. 
XXXII 
The Constitution shall provide that until 30 April 1999 the national executive shall be composed 
and shall function substantially in the manner provided for in Chapter 6 of this Constitution. 
XXXII 


The Constitution shall provide that, unless Parliament is dissolved on account of its passing a 
vote of no-confidence in the Cabinet, no national election shall be held before 30 April 1999. 
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XXXIV 


1. This Schedule and the recognition therein of the right of the South African people as a whole 
to self-determination shall not be construed as precluding, within the framework of the said 
right, constitutional provision for a notion of the right to self-determination by any 
community sharing a common cultural and language heritage, whether in a territorial entity 
within the Republic or in any other recognised way. 

2. The Constitution may give expression to any particular form of self-determination provided 
there is substantial proven support within the community concerned for such a form of 
self-determination. 

3. If a territorial entity referred to in paragraph 1 is established in terms of this Constitution 
before the new constitutional text is adopted, the new Constitution shall entrench the 
continuation of such territorial entity, including its structures, powers and functions. 


Postscript 


The entry of the Inkatha Freedom Party into the electoral race had the most extraordinary 
effect on levels of violence in KwaZulu-Natal and the Witwatersrand. Almost overnight, 
political killings subsided and almost no such violence took place during the voting and 
vote-counting period, which lasted for eleven days. There were, however, three major 
bombings in and around Johannesburg, and a spate of minor acts of sabotage, almost 
certainly the work of ultra right-wing white groups. 

On the other hand, Inkatha’s last-minute decision to participate in the election caused 
substantial logistical difficulties for the IEC. Not only did a sticker have to be fixed to 
every ballot paper, but hundreds of additional voting stations had to be organised within 
KwaZulu itself. That these problems exacerbated the shortcomings of an already fraught 
administrative structure became clear when the polls opened for ‘special votes’ (for the 
aged and infirm) on 26 April. The difficulties, chiefly shortages of voting materials which 
caused voting stations to close early or open late or not at all, reached crisis proportions on 
the two main days of voting (27 and 28 April). Voters had to queue for many hours, 
28 April was declared a public holiday so as to maximise the opportunity to vote, and the 
polls in some rural areas were opened for a further day. Despite these frustrations, a mood 
of extraordinary tolerance, calm and patience prevailed throughout the country, and most 
South Africans used the opportunity to vote. 

While it hardly seemed possible, the process of counting the votes was beset by even 
greater chaos and maladministration. Important safeguards were ignored, some electoral 
officials went out on strike and party agents bickered furiously. After seven days of 
‘counting,’ the major parties appeared to have reached a negotiated result, particularly in 
KwaZulu-Natal. Despite these shortcomings, the IEC declared the election ‘substantially 
free and fair.’ Of the 19.53 million votes counted nationally (of which about 1 per cent 
were declared spoilt), the ANC gained 62.65 per cent, the National Party 20.39 per cent 
and Inkatha 10.54 per cent. Only four other parties (the Freedom Front, Democratic 
Party, Pan Africanist Congress and African Christian Democratic Party) managed to gain 
seats in the National Assembly, though each gained only 2 per cent or less of the votes 
cast. The ANC triumphed with overwhelming majorities in six of the nine provinces, with 
a seventh (Northern Cape) effectively in its control. Two significant provinces were, 
however, gained by other parties — the National Party in the Western Cape and the 
Inkatha Freedom Party in KwaZulu-Natal. 

The National Assembly met in Cape Town on 9 May and Nelson Mandela was elected 
President, the Executive Deputy. Presidents being drawn from the ANC (Thabo Mbeki) 
and the NP (F.W. de Klerk). The Presidential inauguration took place the next day in 
Pretoria. Thus centuries of unjust domination of the majority of South Africa’s population 
came to an end. The process of transition has begun. 
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Government as Manager, Citizen as Consumer: The 
Case of the Criminal Justice Act 1991 


Nicola Lacey* 
Introduction 


Over the last fifteen years, wider and wider areas of public administration in the 
United Kingdom have become infused with a discourse hitherto associated rather 
with the commercial world. The concern with efficiency, always an important one, 
has come increasingly to be approached on the assumption that the imposition of a 
market-type model can deliver improvements in the quality of public 
administration. Through full-scale privatisation, but also, more recently, via 
strategies of partial ‘contracting out’ and ‘market testing,’ Government has 
adopted what might be characterised as a ‘managerial approach’: one in which an 
idealised image of the private sector is constantly held up as a model, to be 
compared favourably with the archaic and inefficient public sector. This has been 
true both in terms of Government’s own strategies and in terms of the frameworks 
which it has imposed upon a wide range of bodies providing public goods and 
services. 

One striking feature of this extended market approach is that, while the implicit 
goal is not straightforwardly profit or indeed necessarily exclusively financial, the 
instrumentalism which characterises the approach tends to assume that some 
relatively simple and measurable goal is being pursued. The figure of success 
becomes ‘efficiency’ or ‘value for money,’ whilst the often complex and politically 
contested question of what constitutes ‘value’ in a particular area is moved away 
from the spotlight.? Hence, as I shall argue, all too often the actual specification 
of the relevant goals and values is avoided, being obscured within a discourse in 
which efficiency appears to become the end as well as the means. The ideological 
impoverishment which this entails is well illustrated by the way in which the 
managerial model of government as a direct or indirect provider of services finds 
its counterpart in a reconceptualisation of democracy itself. In this strand of policy 
and political discourse, measurable performance indicators become the ultimate 
test of democratic accountability, whilst citizenship is effectively reconstructed as 
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a consumer status: a development which is perhaps best exemplified by the 
Citizen’s Charter.’ 

In this article, I want to consider some of the implications of this ‘new 
managerialist’ strand in governmental culture for the relationship between 
Government and the courts. The relevance of the activities of courts to public 
administration, and the constitutional relationship between Government and 
courts, are generally thrown into sharpest focus in the area of judicial review of 
administrative action.‘ This increasingly important judicial field has generated a 
great deal of scholarship over the last twenty years, and neither its significance as 
an arena of constitutional debate nor its political relevance to the development of 
public administration should be discounted.> However, I want to focus on a 
somewhat different area — one perhaps less often thought of within the framework 
of public administration, yet one which certainly has a place there. The area is 
criminal justice and, in particular, sentencing; and my particular concern will be 
with the Criminal Justice Act 1991 and subsequent amendments to it. I shall 
explore the plausibility of a managerialist reading of aspects of the Criminal Justice 
Act both with respect to the Government’s role vis-a-vis the courts and in terms of 
the courts’ own role in sentencing. 

In this area, legislation was used to impose a novel statutory framework for the 
realisation of policy. It therefore provides an interesting focus for assessment of 
the extent to which the ‘managerialist? approach has infused public 
administration. But it also invites specific reflection on the limitations of 
managerialism, given the fact that key aspects of the legislative strategy were 
reversed within months of the implementation of the Act, and yet others are almost 
certain to be dismantled by the Criminal Justice and Public Order Bill currently 
before Parliament. In exploring and seeking to explain these limits, I shall relate 
the discussion of managerialism to a broader set of questions about successive 
Conservative Governments’ approach to the ‘problem of law and order’ since 
1979. I shall argue that the Government's political stance on law and order set up a 
dynamic favourable to a managerialist approach, and that important features of 
that approach are that it obscures the political substance of the measures which it 
engenders and provides a highly unstable framework for the maintenance of given 
policies. 





3 See Barron and Scott, “The Citizen’s Charter Programme’ (1992) MLR 524—546; Cooper, ‘The 
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review, see Harlow and Rawlings, Law and Administration (London: Weidenfeld and Nicolson, 
1984); and Loughlin, ‘Courts and Governance’ in Birks (ed), Frontiers of Liability (Oxford: 
Clarendon Press, 1994) p 1. 
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Paper No 126, Administrative Law: Judicial Review and Statutory Appeals (London: HMSO, 1993), 
which constructs economic efficiency as a central concern in the formulation of reform proposals; cf 
Loughlin, op cit n 5, at p 110. 
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Before undertaking a managerialist reading of the Criminal Justice Act 1991 
thenceforth the CJA), it is necessary to set out some of the main features of the 
legislation and the practical and political background which led to its enactment. 
Broadly, the CJA introduced a statutory framework for sentencing offenders 
(Part 1); it reformed the system providing for early release of offenders sentenced 
to imprisonment (Part II); it made a number of changes to the ways in which 
children and young people are treated in the criminal courts (Part III); and it set out 
a number of regulations regarding the provision of services within the criminal 
process (including the courts) and financial matters relating to that process (Parts 
IV and V). 

The most obviously innovative aspect of the Act lay in its imposition of a 
statutory framework for sentencing. The general approach was that sentences 
should be commensurate with the seriousness of the offence in question.’ The 
one exception to this was that of violent or sexual offences, where a longer 
sentence might be given if it was judged to be necessary for public protection from 
serious harm.® Within this general framework, the legislative strategy was to 
impose a particular structure of reasoning oriented to parsimony (and hence fiscal 
economy) in the extent of punishment. For example, before imposing a custodial 
sentence, a sentencer had to satisfy herself that the offence (or the offence and one 
other offence associated with it) was ‘so serious that only such a sentence can be 
justified’: a similar process of reasoning applied in the case of community-based 
penalties.’ In both cases, the length of the sentence had to also be commensurate 
with the seriousness of the offence.!? 

The Act also directed sentencers to take into account certain kinds of information 
— such as pre-sentence reports prepared by the probation service’! — and to 
exclude others. The most notable exclusion (one of the provisions of the Act which 
was almost immediately reversed, and to which we shall return) was the direction 
in s 29 that previous offences be ignored in setting the sentence except where 
specifically relevant to the seriousness of the present offence.!? Sentencers were 
directed to give reasons for their sentence and to articulate these in terms 
comprehensible to the person sentenced. Beyond this instantiation of a 
framework of reasoning, Part I made some significant changes to the sentencing 
options available to the court, an important example being the ‘combination order’ 
by which community service orders and probation can be combined.'4 As 





7 See, for example, s 1(2}(a) and s 2(2)(a). 
8 Sees 1(2)(b) and s 2(2)(b): the notion of violent and sexual offences is defined in s 31(1). 
9 See ss 1(2)(a) and 6(1). 

10 See ss 2(2)(a), 6(2)(b). 

11 s3(1), s 7(3). 

12 s29 has now been amended by s 66(6) of the CJA 1993, which explicitly allows the court to take into 
account ‘any previous convictions of the offender or any failure of his to respond to previous 
sentences.’ The amended section also directs courts to treat the fact that an offence was committed 
while the offender was on bail as a factor aggravating its seriousness (s 29(2), as amended by s 66(6)). 
S 66(1) of the 1993 Act removes the restriction in the original s 2(2)(a) which allowed courts to take 
into account only one other associated offence for the purposes of assessing seriousness. The genesis 
of these and other changes implemented by the 1993 Act is discussed in detail below. It is important to 
note that the amended s 29 appears to give the courts more leeway than they accorded themselves 
before the enactment of the 1991 Act: see the Court of Appeal’s discussion of the effect of the original 
s 29 in Bexley [1993] 2 All ER 23. i 

13 s 1(4). 

14 sil 
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enacted, the Act also related the level of financial penalties to ability to pay 
through a system of ‘unit fines’; the penalty was to be expressed in terms of a 
number of units, the actual amount of the fine being calculated by combining the 
number of units with a multiplier fixed in relation to the defendant’s disposable 
income. !° 

At first sight, particularly given the slow pace at which legislative innovation 
relating to matters which are not obviously rich in party political capital generally 
proceeds, the transformation of the sentencing system which the Act effected 
seemed little short of extraordinary. Sentencing practice in this country had long 
been characterised by the existence of wide judicial discretion exercised within the 
generous bounds of statutory maximum sentences for specific offences. !6 Despite 
increasingly frequent legislative forays into the sentencing area — particularly in 
respect of young people and occasionally in terms of mandatory sentences — 
general sentencing policy had remained outwith the activity of elected political 
institutions. It was developed, implicitly and interstitially, by magistrates and 
judges. This is not to say, of course, that successive Home Secretarjes had not 
been willing to expound their views about punishment, nor that this political 
rhetoric had had no influence on the practice of the courts. It is rather to point out 
that, with the exception (since 1989) of the Attorney General’s power to refer 
unduly lenient sentences to the Court of Appeal — a power whose exercise is 
presumably informed by some conception of sentencing policy and which itself 
raises interesting constitutional qustions — there was no formal, institutionalised 
input to sentencing practice from decisions made about general policy at the 
political level. 17 

Over the last twenty years, as reporting of sentencing cases became more 
systematic and as research into judicial and magisterial sentencing practice 
accumulated,!8 the merits of this highly discretionary system were subjected to 
searching critical scrutiny.!° Indeed, prompted both by the knowledge provided 
by reporting and research and by developments in the training of sentencing 
judges, the judiciary itself had become increasingly aware of the drawbacks of the 
system. From the early 1980s, this resulted in a regular practice whereby the Court 
of Appeal used the occasion of particular appeals to lay down general guidelines 
for the future conduct of cases within the same area.” However, this judicial 
initiative did not ultimately prove sufficient to put off the more thorough legislative 
systematisation attempted by Part I of the CJA. 

In the context of this generally discretionary and judge-led sentencing system, 
we can identify six factors which conduced to the enactment of the sentencing 
provisions of the CJA. First, increasing knowledge about the shape of sentencing 
practice across the country had generated a great deal of concern about sentencing 
disparities between different courts. Whilst awareness of disparity must have 


15 s 18. The unit fine system has been abolished by s 65(1) of the CJA 1993, and s 18 of the 1991 Act 
replaced by a simpler provision directing sentencers to take account of financial circumstances in 
fixing the amount of a fine: see further below. 

16 See Ashworth, Sentencing and Penal Policy (London: Weidenfeld and Nicolson, 1983) Ch 2. 

17 Criminal Justice Act 1988, s 36. 

18 See Thomas, Principles of Sentencing (London: Heinemann, 2nd ed, 1979); Moxon, Sentencing 
Practice in the Crown Court (London: HMSO, 1988) (Home Office Research Study No 103). 

19 For varied contributions to this critique, see Pease and Wasik (eds), Sentencing Reform: Guidance or 
Guidelines? (Manchester: Manchester University Press, 1987); von Hirsch and Ashworth (eds), 
Principled Sentencing (Edinburgh: Edinburgh University Press, 1992). 

20 See, for example, R v Billam [1986] 1 All ER 985. 


© The Modern Law Review Limited 1994 537 


The Modern Law Review [Vol. 57 


existed for many years, its political acceptability decreased as the ideal of 
rehabilitative, individualised sentencing lost support in the light of empirical 
evidence and civil libertarian critique.?! Research which was beginning to reveal 
patterns of ethnic disparity in sentencing increased the level of political concern.” 
The neo-retributive or ‘just deserts’ penal philosophy which gained currency with 
the decline of the rehabilitative ideal brought with it a central concern with the fair 
and even-handed administration of punishment: a concern which immediately 
identified sentencing disparity as an important moral and political issue.” 

Secondly, notwithstanding the general demise of the rehabilitative ideal and the 
increasing currency of ‘just deserts,’ it could not be claimed that criminal justice 
practice in Britain exemplified any coherent rationale for the punishment of 
offenders. In various areas — the probation and prison services, for example — 
rehabilitative ideas still informed practice — whilst in others, a concern with 
deterrence and incapacitation sat alongside the concern to ‘do justice’ in a 
retributive sense.? This miscellany of goals and philosophies reflected, of course, 
a lack of consensus about the rationale of the criminal justice system, not only 
among its practitioners but also in society as a whole. However, and this is the 
crucial point in thinking about the genesis of the CJA, this lack of consensus could 
not be resolved, because no appropriate political-institutional framework seemed 
to exist for determining or even debating it. The legislature and executive had, in 
effect, abdicated any responsibility for general policy-making in sentencing and 
had simply left it to the courts. But the courts, beyond the (already innovative) 
framework of guideline judgments, had no institutional forum within which they 
could debate and articulate general policies. Indeed, to do so would have been to 
undermine their constitutional position by overtly adopting a role for which they 
have no democratic credentials. 

Thirdly, related to this lack of any institutional framework for the construction 
of sentencing policy is an underlying question about the nature of sentencing 
decisions. The judiciary’s vociferous defence of its autonomy in the area of 
sentencing is premised on the assumption that sentencing is, constitutionally 
speaking, a judicial decision, with which executive interference is, in effect, a 
violation of the separation of powers. Yet, even leaving aside the broader policy- 
making which appeal court judges have quietly been undertaking in this area, there 
is a serious question about whether sentencing decisions could, at least before the 
CJA, be characterised straightforwardly as decisions on questions of law. In the 
absence of relevant statutory provisions in a particular sentencing case, and given 
that even the judiciary resisted the idea that its own guideline judgments 
constituted precedents in the formal sense,” it could be argued that each and 
every sentencing decision had an executive aspect: it expressed and carried 





21 See Martinson, ‘What Works? — Questions and Answers about Prison Reform’ (1974) 35 The Public 
Interest 22; for a critical account of this reaction and the developments which it prompted, see Hudson, 
Justice Through Punishment (London: Macmillan Education, 1987) Chs 1—3. 

22 See Hudson, op cit n 21, Ch 4; for a recent assessment of the significance of race and ethnicity at the 
sentencing stage, see Hood, Race and Sentencing (Oxford: Oxford University Press, 1992); Jefferson 
and Walker, ‘Ethnic Minorities in the Criminal Justice System’ (1992) CLR 83. 

23 Foran influential statement of this neo-retributive position, see von Hirsch, Doing Justice (New York: 
Hill and Wang, 1976); see also references at n 19. 

24 See Hudson, op cit n 22, Ch 3. 

25 The formal status of guideline judgments as obiter dicta set up a paradoxical situation in which counsel 
could be reprimanded for citing them as authorities, notwithstanding their normative relevance to the 
case at hand and their potential importance as grounds of appeal. 
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forward a policy which had no pre-existing legal articulation.” Furthermore, 
commentators had begun to draw attention to the sleight of hand by which the 
judicial argument tended to lump together executive intervention in sentencing 
with legislative articulation of sentencing policy — a very different matter from a 
constitutional point of view.”’ Clearly, this is to put the matter somewhat starkly. 
But the debate is an important part of the history of the CJA, because it had begun 
to engender an awareness that the argument which the judiciary cast for 
maintaining its sentencing autonomy had doubtful constitutional credentials. 

Fourth, in addition to these general attitudes about the sentencing system, 
several more tangible problems for the Government contributed to the legislative 
initiative. One of these was undoubtedly the sense of crisis in the prison system, 
with overcrowding leading to escalating costs, which were outwith the control of 
central Government, and to politically damaging disturbances. These factors 
presented successive Home Secretaries with difficult problems, culminating in the 
horror of the Strangeways Riot and the setting up of an inquiry under Lord Woolf. 
The Woolf Report made an important contribution to resolving the policy-making 
vacuum, both in itself and for the future through its recommendation for the setting 
up of a Criminal Justice Consultative Council.28 However, its limited remit, as 
Lord Woolf himself recognised, left one major source of the prisons crisis 
unaddressed.” This was the flow of people into prison, a matter on which the 
success of the Report’s proposals depended, yet which the Government could only 
tackle by means of sentencing reform. 

A fifth problem relevant to the sentencing provisions of the CJA was the parole 
system, itself directly reformed by Part II of the Act. Parole, introduced by the 
Criminal Justice Act 1967, had never been a favourite institution with judges, 
many of whom tended to regard it as an illegitimate executive incursion into their 
sentencing functions.*° This dissatisfaction had increased during the 1980s, not 
least as a result of the way in which executive tinkering with the system during that 





26 Interestingly enough, some of the most influential modern jurisprudential theorists of adjudication 
exclude sentencing decisions from the ambit of their theories. For they recognise, albeit in different 
ways, that sentencing decisions have simply not been constrained by legal standards in the way in 
which ‘genuine’ judicial decisions are. See Hart, ‘Positivism and the Separation of Law and Morals’ 
(1958) 71 Harvard L Rev 593, also in his Essays in Jurisprudence and Philosophy (Oxford: Clarendon 
Press, 1983); The Concept of Law (Oxford: Clarendon Press, 1961) Ch 7; Punishment and 
Responsibility (Oxford: Clarendon Press, 1968) Ch 1; Dworkin, Taking Rights Seriously (London: 
Duckworth, 1977) Ch 1 and p 17; Raz, The Authority of Law (Oxford: Clarendon Press, 1979) p 111. 
For further discussion, see Lacey, ‘Punishment and Discretion in the English Legal System’ in 
Broekman, Opalek and Kerimov (eds), Social Justice and Individual Responsibility in the Welfare 
State, ARSP Beiheft no 24 (Stuttgart: Franz Steiner Verlag, 1985). 

27 See Ashworth, op cit n 16; Sentencing and Criminal Justice (London: Weidenfeld and Nicolson, 
1992) Chs 1 and 2. : 

28 On the need for a National Institute of Justice to act as a continuing forum for debate about policy, see 
Tuck, ‘Community and the Criminal Justice System’ (1991) 12 Policy Studies 22; cf the proposals of 
the Howard League for Penal Reform’s Working Party on Criminal Justice Administration, The 
Dynamics of Justice (London, 1993) pp 22—29. 

29 Woolf and Tumim, Prison Disturbances, April 1990 (London: HMSO, 1991) Cmnd 1456. For an 
assessment of the Woolf Report’s own contribution to managerialism — notably its deployment of the 
idea of contract — see Jones, op cit n 2, pp 198—199. 

30 See Ashworth, op cit n 27, pp 234—235; Cavadino and Dignan, The Penal System: An Introduction 
(London: Sage, 1992) pp 152, 155—157; White Paper, Crime, Justice and Protecting the Public 
(London: HMSO, 1990) Cmnd 965, pp 28—29. An attempt in the early 1990s by the then Home 
Secretary, William Whitelaw, to resolve the prison overcrowding: problem by increasing the 
proportion of parole available to some prisoners was apparently torpedoed by a judicial threat to wipe 
out the effect of the changes by means of proportionate increases in sentences: Ashworth, op citn 16, 
p 62. 
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decade had aggravated the effects of parole in ironing out differences between 
articulated sentences. It was fed by growing scepticism, itself related to the demise 
of the rehabilitative ideal, about the validity of risk-based judgments as a basis for 
early release, and by the general commitment to the idea that the sentence should 
reflect a judgment of the offender’s desert. In response to these concerns, the 
Carlisle Committee had been set up and had recommended a significant reduction 
in the system of discretionary early release and the return to a practice which 
would ensure a real relationship between articulated and served sentence.*! These 
recommendations found their way, largely unmodified, into Part II of the CJA. But 
the Carlisle Committee had emphasised the difficulties which their limited remit 
posed, given the interaction between parole and sentencing practice. They warned 
that, without sentencing reform, the result of a radical change in parole policy 
might be a significant increase in the prison population. This constituted an 
important incentive to Government to tackle sentencing as well as early release. 

Finally, to these political dimensions of the history of the CJA, we also need to 
add an appreciation of the specific nature and experience of successive 
Conservative Governments during the 1980s. Several factors are of importance 
here. The emphasis given from the 1979 election campaign onwards to ‘law and 
order’ as a political issue generated a specific impetus for the Government to 
represent itself as an efficient ‘manager’ of the ‘law and order problem’. One 
means of doing so was by proclaiming that the enunciation of a coherent set of 
policies and the construction of an institutional framework in which their efficient 
pursuit could be guaranteed would be central to its programme. The growth of a 
managerial approach to criminal justice within the Home Office during the 1980s*? 
was both fed by and fed back into governmental concerns about the 
criminal justice system as just one more hopelessly inefficient and chaotic part of 
the public sector, and one in which the lack of a coherent framework was resulting 
in major fiscal waste. The ‘executive’ flavour of sentencing, mentioned above, 
made it an obvious target for reform, notwithstanding its location within a sphere 
of public administration — that touching the concerns of the senior judiciary — to 
which the Government might otherwise have been expected to be relatively 
deferential. 

But serious problems confronted the Government, for its combined concern with 
managerial efficiency and with law and order implied some contradictory 
imperatives. On the face of it, a Government wich announces itself as committed 
to a tough stance on law and order is likely to be creating a major problem for itself 
in the longer term. This is particularly so where the Government is one which 
claims that it can reduce the level of crime by means of financial investment in the 
criminal justice system, notably prisons and the police, at the same time as 
pursuing social and economic policies which are likely to generate high 
unemployment, poverty and an increase in social conflict.*? The problem lies in 
the fact that the medium-term consequence of its policies will be likely to be both a 
real and an even greater apparent increase in crime. The latter results from the 
more assiduous recording practices of a larger and better resourced police force, 
under pressure to ‘fight crime’ and to ‘get (measurable) results,’ as well as from 





31 Carlisle, The Parole System in England and Wales (London: HMSO, 1988) Cmnd 532. 

32 See Moxon (ed), Managing Criminal Justice (London: HMSO, 1985); for a discussion of the growth 
of managerial concerns within the Home Office, see Tuck, op cit n 28, pp 24—26. The impact of 
managerialism was particularly clear in relation to policing: see Jones, op cit n 2, pp 189-192. 

33 See Box, Recession, Crime and Punishment (London: Macmillan, 1987). 


540 © The Modern Law Review Limited 1994 


July 1994] Government as Manager, Citizen as Consumer 


greater willingness to report on the part of a populace which has been encouraged 
to think that law and order is a major problem and that the Government takes it 
seriously. In the specific instance, these general factors were strengthened by 
policies such as the sale of council housing and the consequent increase in 
insurance — one of the main incentives to report property crime — as well as by 
the growth in the level of ownership of valuable property during the boom of the 
mid-1980s. A Government in this situation is likely to find that it has constructed 
something of a black hole in terms of political credibility. Equally importantly, the 
black hole is a fiscal one — a major problem for a Government which has 
reduction in public expenditure as a central economic credo. 

When -such a Government has the misfortune to be re-elected on two or three 
occasions, it is confronted with the implications of its own policies in a stark way. 
One imperative which will be likely to force itself onto the political agenda is the 
need to control the escalating costs of the criminal process: to manage it 
effectively. But in attempting to do so, the Government meets two major 
problems. First, cutting costs constantly threatens to undermine its own image as 
the Government of ‘law and order.’ Second, in a system such as the British one, it 
finds that its own powers to tackle one of the major fiscal problems — the size of 
the prison population — are curtailed by an aggressively independent judiciary 
which administers the sentencing system. 

As a result of all these factors, the Thatcher Government quite quickly began to 
experiment with limited incursions into sentencing policy: limited, but nonetheless 
more general than the specific regulations about available sentences for young 
people, penalties for drinking and driving and so on which characterised the 
approach of the 1970s. The most significant development here was probably s 1(4) 
of the Criminal Justice Act 1982, amended by the Criminal Justice Act 1988.34 
This provision sought to structure the discretion to sentence young offenders to 
custody. It did so, moreover, by means which foreshadowed the approach of the 
1991 Act. Also relevant was the Home Secretary’s substantial amendment of the 
parole system in 1983, and in particular his articulation of a battery of penal 
philosophies — protection of the public, reflection of deserts, deterrence — in his 
explanation for the changes.’ This was significant in that it constituted one of the 
earliest official signs that an attempt might be under way to render a tough 
rhetorical stance on law and order consistent with a more parsimonious use of 
custody for the majority of offenders by means of a strategy of bifurcation. In 
this instance, bifurcation operated by increasing the length of sentences for those 
implicitly constructed as ‘dangerous’ by withdrawing their eligibility for parole. It 
therefore represented a political quid pro quo whereby public concern with law and 
order would be satisfied by a high profile policy of selective severity, which would 
in turn take the political sting out of a gradual reduction in the general use of the 
costly penalty of imprisonment.*’ In the early 1980s, the Government was 





34 s 1(4) originated as an opposition amendment — an interesting testimony to managerial concerns on 
both sides of the House of Commons: see Stewart and Walsh, op cit n 1, pp 503—504. 

35 The policy is set out in the speeches of members of the House of Lords in R v Secretary of State, ex p 
Findlay [1984] 3 All ER 801: a case in which the legality of the policy was (uasuccessfully) challenged 
by way of judicial review. 

36 See Bottoms, ‘Reflections on the Renaissance of Dangerousness’ (1977) 16 Howard J 70; Cavadino 
and Dignan, op cit n 30, pp 23—31, 108—109, 177—178, 247—263. 

37 This strategy was facilitated by the creation, by s 36 of the Criminal Justice Act of 1988, of the 
Attorney-General’s power to refer unduly lenient sentences to the Court of Appeal — a power which 
allowed a direct political response to public outcry where the courts had misjudged the balance needed 
to sustain the quid pro quo. 
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presumably still optimistic that it might be able to effect this general reduction by 
executive and persuasive means rather than by resorting to wholesale sentencing 
reform. 

However, the Thatcher Government’s taste for vigorous intervention to 
restructure many areas of public administration, notwithstanding the resistance of 
powerful lobbies and interest groups, also has to be borne in mind. Here the ‘new 
managerialism’ again comes into the picture. Part I of the CJA could be seen as an 
instrumental attempt to impose, in the face of opposition from the interest group 
involved, a coherent system on an inefficient area of public administration. By the 
late 1980s, the optimism just referred to had been exhausted: the judiciary had 
shown itself to be incapable of putting its own house in order, and continually 
threatened to put undue burdens on public expenditure by using its independence to 
sentence large numbers of relatively non-serious offenders to prison. A more 
systematic attempt to manage the sentencing system had become unavoidable. 

Indeed, to borrow the language of social theory, we might say that the decision 
of the Home Office to make preparations for a major legislative intervention in the 
sentencing field in the late 1980s was over-determined, so many and varied were 
the factors predisposing that decision. In any event, a wide process of consultation 
was begun, and Green and White Papers appeared in 1988 and 1990.8 There 
were two significant limitations to the consultation process: it was one in which the 
judiciary (as distinct from the magistracy) did not (formally) participate; and it did 
not extend to the actual drafting stage. The result of these deliberations was the 
enactment of legislation in 1991, with the sentencing reforms of Part 1 coming into 
effect in October 1992. 


B A Managerial Account of the CJA? 


The complexity of the background to the CJA is, of course, suggestive of a number 
of competing accounts of the practical and political significance of the legislation. 
Without, therefore, implying that this is the only way of looking at it, I want to 
explore how far we can plausibly reconstruct the Act as an attempt by Government 
both itself to engage in more efficient administration of the criminal process and to 
impose a managerial model of efficient administration on the courts. Both the 
recurrent crisis of the prison system and the continuing salience of law and order as 
a political issue suggest that managerial concerns were an important factor. How 
far are these directly reflected in the structure and provisions of the Act, and to 
what extent was the Government’s attempt to act as an effective manager of the 
criminal justice system obstructed by other aspects of its policy stance? 

I want to focus on two main features of the Act which illustrate the ways in 
which it coheres with the managerial account. Each of them exemplifies a slightly 
different form of managerialism. In distinguishing these two forms, I shall draw on 
the account of key themes emerging in the management of public services 
developed by Stewart and Walsh.” These are the separation of the purchaser role 
from the provider role; the growth of contractual or semi-contractual 
arrangements; the requirement of accountability for performance, flexibility of 
pay and conditions; the separation of the political process from the management 





38 Punishment, Custody and the Community (London: HMSO, 1988) Cm 424; Crime, Justice and 
Protecting the Public (London: HMSO, 1990) Cm 965. 
39 op citn 1, pp 504—508. 
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process; the creation of a market or quasi-market; an emphasis on the public as 
customer; and an emphasis on external regulation and inspection. The articulation 
of these different themes encompassed within the umbrella conception of the new 
managerialism will allow us to distinguish different ways in which those themes 
are exemplified in the CJA. At the same time, it will allow us to explore the ways 
in which those different aspects are linked, and hence combine to constitute the 
CJA as a significant contribution to the new managerialist culture in public 
‘ administration. 

First, in important respects the sentencing and early release provisions 
themselves cohere with managerialist concerns. To take sentencing as our 
example, we have the imposition, not of a sentencing philosophy articulated in 
terms of a number of substantive sentencing principles, but rather of a framework, 
a process of reasoning which has to be gone through in every sentencing case. The 
values and goals which might inform this process are implied or alluded to 
(‘commensurate,’ ‘seriousness,’ ‘public protection’) rather than defined or fully 
articulated. In stark contrast, the process itself is spelled out in great detail. Whilst 
the principle of desert implicitly invoked by the ideas of seriousness and 
commensurability clearly predominates, references to public protection and even 
rehabilitation muddy the substantive waters to a significant degree. The implicit 
conception of good management here therefore consists mainly in an ideal of 
regularity and systematisation: of coherence, but coherence in a formal sense. This 
was an attempt to subject the courts themselves to the kinds of standards to which 
they hold other public bodies through the mechanism of judicial review. The Act 
sought to enhance the quality of decision-making by ensuring that a regular set of 
information is included and excluded, and that reasons are articulated. But the 
relevant criteria were implicitly rather than explicitly related to any dominant 
general conception of the nature of the enterprise itself: an approach which was 
reinforced by the national tradition of particularistic, detailed legal drafting. The 
approach was curiously technocratic: it assumed a practice in which everyone 
more or less knows what they are meant to be doing, and in which efficiency can 
simply be promoted by an outside and non-expert body designing a regularising 
system which is itself substantively indeterminate.” 

The second feature of the legislation which coheres with a managerial account 
does so in a somewhat different way. This is the miscellany of provisions in Parts 





40 In this respect, there is an interesting resonance between the CJA’s sentencing reforms and both the 
Sheehy Report — Inquiry into Police Responsibilities and Rewards (London: HMSO, 1993) — and the 
White Paper, Police Reform (London: HMSO, 1993) Cm 2281 — dealing with restructuring and 
reform of the police. Whilst the former expressed the ‘new managerialism’ by assimilating the 
structure of police employment with that in the private commercial sector, including fixed term 
contracts and performance related pay, the latter was framed in terms of a primary concern with 
“quality of service.’ In both cases, the discussion of ends — objectives, culture, what constitutes good 
‘performance’ — is outweighed by an enormous proportion by discussion of means (in the White 
Paper, despite constant references to purposes and their lack of clarity, their substance takes up well 
under 10 per cent of the discussion). For a critical assessment which also explores the implications of 
these criminal justice developments for broader questions of citizenship, see Easton and Rawlings, 
‘Citizen’s Charter and the Criminal Justice System’ in Willett (ed), The Citizen’s Charter 
(forthcoming); for discussion of the Audit Commission’s attempts to specify measurable objectives of 
policing during the 1980s, see Jones, op cit n2, pp 189—192. Whilst many of Sheehy’s key 
recommendations, following vigorous protest by the police, have been dropped by the Government, 
the changes in the organisation of the police envisaged in the Police and Magistrates’ Courts Bill 
currently before Parliament clearly express both a managerialist concern with ‘performance’ and 
‘efficiency’ and a concern on the part of central government to maintain managerial control of key 
aspects of the administration of justice. 
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IV and V concerning finance and the provision of services within the criminal 
process. Part IV provided, among other things, for the setting up of an 
Inspectorate of Probation (s 73); it gave the Secretary of State default powers to 
intervene where the minister considers that a probation committee is failing to 
discharge its statutory duty (s 74); it provided for the appointment of court security 
officers (s 76) and prisoners’ escorts (s 80); and it provided for the contracting out 
and administration of new remand prisons (ss 84—91). Each of these last three sets 
of provisions constituted a significant reconstruction of areas of public 
administration as commercially structured enterprises operating within a statutory 
framework. At many points the language used by the Act is instructive in 
revealing just the kind of managerialist thinking to which I have referred. The 
heading of Part IV referred to the ‘provision of services’: admittedly not an 
entirely novel expression in public administration, but one which, in the context I 
have described, takes on a distinctive meaning in implicitly constructing the users 
of those services as consumers. These consumers, in a remarkable reductio ad 
absurdum, presumably include prisoners and offenders on probation — a figure 
vividly confirmed by Stephen Twinn, the former director of the first contracted out 
prison, the Wolds remand centre. In an interview with BBC radio in March 1993, 
Mr Twinn referred to prisoners as ‘customers’ who, in that ultimate test of market 
success, would prefer to return to the Wolds than to a state prison. Contracted out 
prisons have ‘instead of a governor’ a ‘director’ (s 85). The director acts alongside 
a ‘controller’ (truly Orwellian language) who is a crown servant.” 

When we move to Part V, the managerial preoccupations of the Act become yet 
more vivid, with provisions which impose cash limits on magistrates’ courts (s 93) 
and probation services (p 94), and provision for the Secretary of State to publish 
regularly information ‘enabling persons engaged in the administration of criminal 
justice to become aware of the financial implications of their decisions’ 
(s 95(1)(a)). Perhaps most remarkably of all, in the very same subsection we find 
that the information to be published must also facilitate ‘the performance by such 
persons of their duty to avoid discriminating against any persons on the ground of 
race or sex or any other improper ground’ (s 95(1)(b)). This provision (itself 
added at a late stage) directly expresses equal opportunities as a managerial issue, 
and constructs what might generally be regarded as a civil right as merely another 
feature of good administration, on a footing with economic efficiency. 

Clearly, the two parts of the Act which I have considered do not express the key 
themes of the new managerialism in the same way or to the same degree. The 
reform of the sentencing (and early release) systems is managerialist in the sense 
that it seeks to impose a regular, to some extent measurable and hence supervisable 
process on certain areas of public administration: it resonates with the ideas of 
accountability and regulation. It also, as I shall argue below, evokes the idea of the 
public as customer. The ‘Principles of Public Services’ enunciated in the White 
Paper on the Citizen’s Charter are standards, openness, information, choice, non- 
discrimination, accessibility and redress: with the (highly significant) exception of 








41 For an interesting discussion of parallel developments in policing, see Johnston, ‘Privatisation and 
Protection: Spatial and Sectoral Ideologies in British Policing and Crime Prevention,’ 56 MLR 771, at 
pp 772, 791; see also the discussion at n 59 below. 

42 These statutory developments in relation to private prisons are mirrored for the public sector by the 
decision to establish the prison service as a ‘next steps’ agency, operating within a ministerial 
framework document to achieve performance targets, but with substantial management freedom in 
terms of how to do so. For an assessment of the implications for labour law of this sort of 
development, see Morris and Fredman, ‘Is There a Public/Private Labour Law Divide?’ (1993) 14 
CLLJ 115. 
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choice, each of these is directly facilitated by the sort of sentencing reform which 
the Act attempts.“ There are clear resonances here with the thinking behind the 
Courts’ Charter, which constructs both civil and criminal courts as providers of 
services. The provisions of Parts IV and V, on the other hand, evince not only 
these but also many of the other managerialist themes identified by Stewart and 
Walsh: separation of purchaser from provider roles, the growth of contractual 
arrangements, flexibility of pay and conditions, the separation of the political from 
the management process and the creation of quasi-markets. 

As well as noting some of the managerial features of the CJA, we should observe 
that a managerialist account also generates some limited but nonetheless useful 
criteria for an assessment of the Act’s success. Whilst these are not necessarily the 
criteria one would want to use in making any general assessment of the legislation, 
they do have a certain interest. For they generate a devastating critique of the 
impact of the legislation from the Government’s own perspective, and in turn help, 
paradoxically, to show some of the limits of a managerial approach to the 
imposition of statutory frameworks for public administration. 

Concentrating for the moment on the sentencing provisions, PartI was 
characterised by important deficiencies in terms of its antecedent likelihood of 
success in imposing a consistent sentencing practice. The failure to enunciate 
clearly the central rationale or goals underlying the statutory scheme has already 
been discussed. Moreover, poor, unduly cumbersome drafting of some of its 
central provisions exacerbated a general lack of clarity as to how some of the key 
provisions related to each other. For example, the Act, as we have seen, directed 
sentencers to give a custodial sentence only where the offence was so serious that 
only such a sentence was appropriate (s 1). But sentencers were then required to 
consider whether mitigating circumstances dictated that a less severe penalty could 
be given (s 28). The implication — one which became a crucial weapon in the 
assault on the Act’s credibility — was that non-custodial penalties might be handed 
down in the case of offences already judged to be so serious that only a custodial 
penalty was suitable. Similarly, the nature of the circumstances in which previous 
convictions would and would not be relevant in fixing the length of a sentence was 
unspecified (s 29), which left the section open to ridicule as-an obvious 
Parliamentary concession to those opposed to the ideas of commensurability and 
parsimony which had informed the Green and White Papers. 

Also open to criticism was the complexity of the Act’s provisions and of the 
reasoning process which, particularly when combined with other legislative 
provisions, they imposed on the courts. Conversely, there was a lack of 
mandatoriness in the instantiation of key aspects of the schema, notably the duty to 
give reasons for a particular sentence.“ Moreover, the Act failed to make the key 
notion of seriousness directly constraining by tying it to specific offence 
definitions. The impact of the provisions was therefore bound to depend on 
discretionary judicial decisions about both the absolute and the relative seriousness 
of offences within the wide boundaries of statutory maximum sentences. 

Clearly, several of these weaknesses are closely related to the tensions between 
efficiency and political concerns mentioned above. Leaving aside more general 
questions about the real power of central Government directly to effect material 
changes in dispersed fields of administrative activity, it seems clear that a 
Government which avoids nailing its substantive colours to the policy mast is 





43 See (1991) Cmnd 1599, p 5. 
44 As interpreted by the Court of Appeal in R v Baverstock [1993] 2 All ER 32. 
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unlikely to be able to achieve its goals through a reform of processes.“ Yet a 
more explicit strategy — for example a more precise enunciation of the concept of 
seriousness sufficiently stringent to meet its fiscal concerns — would immediately 
have brought the Government into direct conflict with the judiciary, whose 
reaction (particularly as represented in a crime-conscious media) would have 
risked undermining the image of the Government’s pro-law and order stance. To 
this delicate balancing act, we have to add the variety of views within both the 
Home Office and the Government as to the relative importance of the fiscal/ 
managerial and desert principle bases for the sentencing and early release reforms. 


C The Fate of the CJA 


All of these difficulties were amply reflected in early judicial decisions 
implementing the new statutory framework and in public reaction to it.“ I shall 
rehearse just a few salient examples. The lack of clarity with which the central 
rationale was articulated and the lack of mandatoriness with which it was enforced 
enabled the Court of Appeal to subvert what could be seen as one of the clearest 
ideas underlying the legislation read in the light of the White Paper — that of desert 
— by reintroducing, in Cunningham, the notion of deterrence as a factor relevant 
to seriousness.*’ Indeed the need, asserted in Cox, to appeal to past cases in order 
to put substantive flesh on the bones of the statutory framework — for example, in 
making sense of the Delphic s 29 on the relevance of previous convictions*® — 
arguably allowed the Court of Appeal to minimise the very significance of the 
statutory changes. The complexity of the reasoning process required by the 1991 
Act facilitated the dilution of the basic goal of parsimony in the use of custody”; 
and the failure to make central provisions mandatory allowed the Court of Appeal 
in Baverstock to hold that judicial non-compliance with standards such as reason- 
giving has no legal effect whatsoever.*° 

Judicial clarification of issues such as the relationship between the provisions 
enunciating the basic commensurability idea and those relating to mitigation and 
previous convictions, left obscure by the drafting of the Act, came too late to stem 
the flood of adverse reaction to what was seen as a lenient piece of legislation 
which unduly tied the hands of those on the bench. The result was that we 
witnessed a remarkable about-turn in legislative policy within a few months of the 
implementation of the sentencing provisions. In the Criminal Justice Act 1993, 
notable inroads on the approach of the 1991 Act included the sweeping away of the. 
latter’s limitations on the relevance of previous convictions and the replacement by 
a provision permitting courts to take record into account in assessing seriousness; 
the specification of offending while on bail as a factor aggravating seriousness; and 
the abandonment of the unit fine system.*! 

In considering the fate of the CJA, we have to add to its ‘technical’ deficiencies 
an appreciation of the manoeuvres of a resistant judiciary, adept at manipulating 





45 Fora similar argument, developed in more detail, see Lacey, ‘Discretion and Due Process at the Post- 
Conviction Stage’ in Dennis (ed), Criminal Law and Justice (London: Sweet & Maxwell, 1987). 

46 Rv Baverstock, Bexley, Cox, Cunningham, Okinikan, Oliver, Robinson [1993] 2 All ER 1—39. 

47 See R v Cunningham [1993] 2 All ER 15. 

48 See Rv Cox [1993] 2 All ER 19. 

49 See R v Oliver [1993] 2 All ER 9. On the current prison population, see n 57 below. 

50 See R v Baverstock [1993] 2 All ER 32. 

51 See ns 12 and 15 above. For comment on the Criminal Justice Act 1993, see Ashworth and Gibson, 
‘Altering the Sentencing Framework’ (1994) CLR 101. 
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badly drafted legislation. An instructive example in this respect is the striking way 
in which the early judgments of Lord Taylor, the Lord Chief Justice, interpreting 
the Act veer between extremely technical, close readings of its provisions and 
readings so cavalier and untechnical as almost to amount to not treating it as legally 
binding legislation. For instance, the definition of attempted rape as a sexual 
offence for the purposes of the CJA in Robinson turns on a legalistic analysis of the 
provision for the punishment of that offence within a Schedule to the Sexual 
Offences Act 1956; similarly, the reading of s 29 in Bexley turns on a very close 
analysis of the relevant statutory words, as does that of the relations between the 
s 1 commensurability rule and the s 28 mitigation provision in Oliver. Conversely, 
the approach to what constitutes a pre-sentence report in Okinikan is explicitly 
non-technical and common-sensical; the assertion that deterrence is relevant to 
seriousness in Cunningham can only be described as inventive; and the weak 
reading of the duty to give reasons as directive but not mandatory in Baverstock,? 
accompanied by the telling assertion that the legislation is not to be regarded as a 
‘verbal tightrope’ for judges to walk, suggests a highly pragmatic and non- 
technical approach to statutory interpretation. The last example, interestingly, is 
clearly related to the Court of Appeal’s own managerial concerns, which must 
have included the fear that the complexity of the Act would engender a flood of 
appeals from parties whose substantive claims the Court would regard as 
unmeritorious. 

This backcloth of judicial resistance was accompanied by public 
pronouncements by Lord Taylor in which he referred to the Act as an ‘ill-fitting 
straitjacket’ and generally lent weight to the idea that its provisions were far more 
constraining on judicial discretion than the judiciary must in fact have realised 
them to be. As plans for ever more repressive criminal justice legislation 
progress with terrifying speed, we have begun to see a change in the public stance 
of the judiciary. The Criminal Justice and Public Order Bill currently before 
Parliament provides, among many other things, for the use of custodial sentences 
in the case of 12—14 year olds, for increased use and longer terms of custody for 
children and young persons, and for automatic custody in the case of anyone 
charged with certain serious offences against the person who has previous 
convictions for a similar offence.** It also provides for the building of several new 
custodial institutions and envisages that their building and management will be 
undertaken by the private sector. In this context, not only Lord Woolf — a 
consistently firm advocate of more parsimonious use of custody — but also Lord 
Taylor himself, along with several other members of the judiciary, have criticised 
the direction of Government policy.” This openness and independence is 
refreshing, but it is regrettable that it was preceded so recently by public 
pronouncements which contributed substantially to the undermining of a piece of 
legislation which, with strong judicial support, might have furthered the more 
moderate approach now advocated by the Lord Chief Justice and his colleagues.*6 


52 [1993] 2 All ER 32. 

53 As reported in the leader in The Times, 23 October 1993; the leader as a whole is an exemplary 
rehearsal of the arguments which were influential in undermining the 1991 Act. 

54 See, for example, clauses 1, 4, 16, 17 and 20. 

55 See, for example, The Observer, 17 October 1993, p 3. 

56 This assessment is supported by the fact that the prison population fell by approximately 3,000 from 
the end of September to the end of November 1992 (NACRO, The Criminal Justice Act 1991: Its 
Impact on Sentencing, December 1993). Judgments in the Court of Appeal’s first decisions on the Act, 
discussed above, were delivered on 27 November: see n 57 below. 


© The Modern Law Review Limited 1994 547 


The Modern Law Review [Vol. 57 


Another factor contributing to the demise of parts of the 1991 Act was effective 
lobbying on s 29 and on the details of the unit fines system by the Magistrates’ 
Association. (The genesis of its change of heart on s 29, after having been 
thoroughly consulted during the run-up to the Act, would make an interesting 
article in itself.) Frequent changes of ministerial personnel at the Home Office, 
encompassing men of such diverse personal and political dispositions as Douglas 
Hurd, David Waddington, John Patten and Kenneth Clarke must also have had an 
impact. Public debate at the time of the implementation of the Act’s sentencing 
provisions was marked by explicit ministerial encouragement of and media focus 
upon the objections and resignations of (a small number of) lay magistrates. The 
media’s approach undermined the Act by focusing on a number of anomalous 
examples which, particularly in relation to unit fines, arguably did not strike at the 
values on which the system might have been thought to be based. It is relevant, 
too, that the Government’s popularity was weaker in the period following the Act’s 
implementation than at that of its enactment: a factor which all too often conduces 
to a resort to the machismo of law and order rhetoric as a diversion from other 
political concerns. Finally, we may surmise, although it is difficult to prove, that 
there was also a certain amount of behind-the-scenes lobbying by members of the 
judiciary. 

All in all, it is therefore hardly surprising that certain provisions of the Act were 
so quickly withdrawn or modified and, less spectacularly but equally importantly, 
that some of the most important implicit goals of the Act had already been 
effectively subverted, notably by the decision in Cunningham which has already 
been discussed. Even before the announcement of the further changes envisaged 
by the current Criminal Justice and Public Order Bill, the prognosis for the Act’s 
success in promoting both consistent sentencing and reasonable parsimony in the 
extent of punishment had to be regarded as very poor indeed. Predictably, but 
depressingly, the drop in the prison population which followed the Act’s 
implementation was quickly reversed by a significant and still accelerating 
increase.’ 

Can this simply be explained as a straightforward piece of bad management on 
the part of Government? One has only to sketch a managerialist account of the Act 
to begin to feel its limitations. Leaving aside for a moment the contradictions 
implicit in the Government’s political and fiscal concerns, there are a number of 
important conceptual problems with the idea ofthe Act as a governmental attempt 
to act as manager vis-à-vis the courts and to impose a system of efficient 
management on the courts themselves. In the first place, Government is not, 


57 The prison population grew by 16 per cent during the first eleven months of 1993, rising by an average 
of 600 per month from January to November (NACRO, ibid). These figures show that the increase 
began well before the changes in the 1993 Act, which were announced in May and implemented in 
August. They are consistent with the hypothesis that the Court of Appeal’s early decisions, as well as 
the media campaign against the Act, had a marked effect. At the time of writing, the prison population 
stands at 47,090, having increased by 1,300 in the month of January 1994; unpublished Prison 
Department estimates predict a rise to 49,000 by the end of February (The Guardian, 3 February 
1994, p 2). The rise is so steep that the Government is contemplating emergency measures such as 
reopening prisons which it closed during the period when falling numbers of receptions into prison led 
it to believe that the prison overcrowding problem had been resolved. Quite apart from the relevant 
changes in legislation and political culture discussed in this article, there is reason to think that the 
optimism was always misplaced. The general policy of bifurcation, encouraged by the Government 
since the early 1980s, may well have led to fewer custodial sentences being given, but it meant that 
those handed down would be likely to be, on average, longer. One would therefore have expected any 
immediate drop in the prison population to be reversed in the medium term. This factor, however, is 
obviously inadequate as an account of the sharp increase from the start of 1993. 
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constitutionally speaking, in a straightforwardly managerial position vis-a-vis the 
judiciary. Ultimately, the judiciary is independent in the execution of its judicial 
functions: although, as we have already seen, this argument does not apply to the 
instantiation of policy (in effect, in our executive-dominated legislature, 
Government policy) in a duty-imposing statutory form." The irony of Part I of 
the CJA, from this point of view, is that the Government fought shy of an 
opportunity to articulate a set of rules or principles which it could, with 
consummate constitutional legitimacy, have required the courts to apply, and 
instead imposed an administrative process within which the courts could easily 
subvert the substantive goals of the legislation. Herein lies the plausibility of both 
the managerial account and the critique of Government which it suggests. 

The idea that courts and judges are in some sense providers of services who 
should act as efficient managers of the process they administer has both an 
unfamiliar ring to it and yet a degree of plausibility. In general, the main role of the 
courts in the criminal process is not regarded as an instrumental or administrative 
one; rather, they are seen as existing to do justice within the bounds of due 
process, regardless of, for example, the costs of lengthy trials organised around a 
presumption of innocence and a burden of proof beyond reasonable doubt.” Yet 
this stereotype of the courts’ anti-instrumentalist integrity can easily be questioned. 
It has been subject to particularly effective critique in the work of Doreen 
McBarnet, who concludes from a careful study of practice in the Crown Court and 
Magistrates’ Courts that many features of due process in effect operate in the 
interests of crime control rather than as constraints on those instrumental, 
administrative concerns. Clearly, the reduction of defendants, prisoners, 
witnesses and others to the status of consumers is absurd and indeed dangerous 
when taken to extremes. But anyone who has witnessed the arrogance and 
indifference with which people unused to court processes are all too often treated 
by the judiciary and other court officials will probably agree that, to the extent that 
this can be a means of empowering court users, there may be some value in 
emphasising the aspect of courts as providers of services. They will at least 
understand why the cultural ground for a managerial/consumerist discourse has 
proved to be so fertile in this area. One interesting recent reflection of this view 
was the widespread public criticism of the refusal by the senior judiciary to accept 
collective responsibility by means of an apology in allowing the final appeals of the 
Guildford Four and the Maguire Seven. 

Whatever its merits and dangers, the influence of the managerialist framework 
in governmental thinking about the criminal justice system in general and the 
courts in particular can hardly be doubted. It is graphically illustrated by the 
central place occupied by questions of efficiency in both the terms of reference and 
the reasoning of the recent Royal Commission on Criminal Justice. It is also 
exemplified by the provisions of the Police and Magistrates’ Courts Bill currently 





58 See Ashworth, ‘Three Techniques for Reducing Sentence Disparity’ in Ashworth and von Hirsch 
(eds), Principled Sentencing, op cit n 19, p 282. 

59 On the conflict between justice and managerial conceptions of the criminal justice system, see Packer, 
The Limits of the Criminal Sanction (Stanford: Stanford University Press, 1968) Part II; Tuck, op cit 
n 28. 

60 Conviction: Law, the State and the Construction of Justice (London: Macmillan, 1981); see also 
Carlen, Magistrates’ Justice (Oxford: Martin Robertson, 1976). 

61 Report of the Royal Commission on Criminal Justice (London: HMSO, 1993) Cm 2263, pp 4—6; for 
comment, see Lacey, ‘Missing the Wood . . . Pragmatism versus Theory in the Royal Commission’ in 
McConville and Bridges (eds), Criminal Justice in Crisis (Edward Elgar, 1994). 
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before Parliament. The Bill’s proposals to appoint Justices’ Clerks, on the 
approval of the Lord Chancellor, on five year ‘rolling’ contracts, renewable on the 
basis of ‘performance,’ and to give the Home Secretary power to appoint the Chair 
of each Police Authority, have now been dropped in the face of fierce attack from 
not only the Opposition but also Conservative peers and senior judges. The 
Government has also agreed to reconsider the proposal that the Home Secretary be 
given power to appoint, on the recommendation of two Lords Lieutenant and a 
‘professional recruitment consultant,’ five members to each Police Authority. But 
the Bill contains provisions empowering the Secretary of State to determine 
objectives for local policing, to set performance targets, to specify varying 
conditions for different police authorities to which these performance targets must 
conform, and to issue codes of practice relating to the discharge of any of the 
functions of a police authority (Clause 28). Particularly in the light of the Home 
Secretary’s power to determine financial grants to police authorities (Clause 13), 
the managerial significance of these provisions is obvious. These proposals, like 
those being reconsidered, serve as a salutary reminder that strategies of 
‘commercialisation’ within a managerialist framework are just as likely to have the 
effect of centralising effective political power as of decentralising it. Indeed, it 
appears to have been their crude centralising implications, rather than their 
managerialist overtones, which called forth decisive political resistance to the 
measures now abandoned. 


D Managerial Instrumentalism and the Question of Values 


A managerialist reading of the history of the CJA therefore exposes some 
interesting questions about the relationship between different organs of 
government. But it remains unsatisfactory as a general explanation of the genesis 
and fate of the legislation. This is because it leaves out a central aspect of the story. 
For while the promotion of efficiency in public administration may well have been 
one important preoccupation, efficiency is always relative to specific goals or 
values. And another way of looking at the genesis of Part I of the Act, as I have 
already suggested, was that it attempted precisely to address the ideological 
vacuum (or perhaps ideological maelstrom) which characterises the criminal 
justice system in general and the sentencing system in particular. Certainly, the 
White Paper published in 1990 articulated very clearly the idea of ‘dessert’ (sic) as 
the central penal philosophy. The wide process of consultation with interested 
groups which characterised the pre-drafting process in itself constituted an 
important attempt to create an institutional space for public deliberation about 
penal philosophy. Similarly, the instantiation of a clear reasoning process and a 
duty to give reasons constituted the courts as more effective fora within which 
articulation of the substantive values which inform sentencing practice would take 
place. 

The relevance of these evaluative concerns does not, however, entirely 
undermine the utility of the managerialist account. For the growing currency of a 
managerial political culture may help to explain why the explicitly evaluative 
stance of the White Paper was gradually effaced as it was translated into legislation 
via the Bill and then the Act, and as the fiscal and party-political concerns which 
had always been part of the background to the Act gained the upper hand. This was 


62 HMSO (1993). 
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not merely a matter of the central desert rationale becoming diluted and qualified. 
It was related to the fact that the central concept through which the Act tried to 
realise that rationale — the concept of seriousness — remained undefined: hence 
the lack of mandatoriness which characterised the Act’s approach. This failure of 
substantive political nerve was, of course, a function of the pragmatism 
engendered by the increasingly pressing yet contradictory demands which the 
Government’s law and order policies had created. The Act had, somehow or other, 
to be ‘sold’ to the public and the judiciary; confrontation with the judiciary over 
more mandatory controls in the political climate created by the Government’s own 
focus on law and order would have rendered the Government vulnerable to being 
represented as having ‘gone soft’ on crime. Hence the pill which the legislation 
represented for the judiciary had to be sweetened, even if this meant diluting it to 
the extent of risking the subversion of some of its central (fiscal and philosophical) 
concerns. 

The retreat into the discursive construction of criminal justice as a forum for the 
provision of services, of Government and courts as managers of criminal justice as 
a service, and of citizens as consumers and clients, united the various provisions of 
the Act in terms of values which were seen as both relatively uncontroversial and 
central to the Government’s overall ideology. Yet, arguably, it has resulted in 
the Government’s being hoist with its own managerial petard. The limits of its own 
capacity to act as effective manager in relation to the activities of (particularly the 
higher) courts, and its ultimate evasion of the arguments which alone could have 
given a spine to the Act, meant that, in the face of judicial and public outrage about 
certain aspects of the legislation, the Government felt constrained to respond to 
“consumer protest’ by simply and almost immediately reversing key aspects of its 
own policies. At one level this was a spectacular piece of political pragmatism. At 
another, it was simply the logical conclusion of the reconstruction of Government 
as efficient provider of services. The customer, after all, is always right. 

The Government’s need to change policy so quickly was therefore a product of 
its own broader construction of the politics of law and order since 1979. In 
particular, it related to its tendency to regard resort to increasing the level of 
criminal justice controls — in terms both of the scope of criminal laws and of the 
repressiveness of law enforcement — as a quick instrumental fix for a wide range 
of problematic social issues. The furore over the CJA made the Government look 
as it it had in fact been taking away from the criminal process the power to deal 
effectively with crime (notably through the limitations on the relevance of past 
offences (s 29) and on the number of current offences to be taken into account in 
determining seriousness (s 1(2)(a), s 6(1)), and through the emphasis on 
community-based penalties). As well as the implicit idea that poorer offenders 
were ‘getting off? too lightly through the unit fine system, the idea that middle 
class offenders were being too harshly penalised was particularly damaging to a 
Government which had for over a decade encouraged more and more people to 
think of themselves as middle class. Furthermore, the apparent anomalies created 
by the operation of the unit fines system were damaging in making the policy 
appear ridiculous and hence the Government inept as a manager.“ All these 





63 cf John Major’s personal commitment to and identification with the Citizen’s Charter: see Stewart and 
Walsh, op citn 1. 

64 It is a nice irony that the ultimate destruction of the unit fine system appears to have been due to the 
government’s own avidity in significantly increasing the value of the basic unit relative to that used in 
the successful pilot schemes: an avidity which was probably conceived as a form of fiscal efficiency 
and responsibility. : 
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factors were picked up eagerly by the news media, for whom ‘law-and-order news’ 
had become salient in Britain even before 1979.65 

The failure of the CJA, however, does not lie exclusively in the repeal of these 
specific provisions in the Criminal Justice Act 1993, nor even in the more radical 
reversals of policy envisaged by the new Bill. Certainly, the reforms enacted in the 
CJA 1993 and those to be enacted in 1994 are likely to have both serious direct 
effects and important indirect effects in terms of the authority of the general 
sentencing schema enacted in 1991. But the factors which undermined the 
sentencing reforms were already implicit within the 1991 Act and its history. They 
have their roots in a pragmatic governmental attempt to have its law and order cake 
as well as to eat its fiscal savings by combining a half-hearted instrumental attempt 
at controlling the judiciary with selling its reform to judiciary and public as a 
bifurcated system in which the civilised attempt to deal parsimoniously with the 
‘ordinary’ offender is counter-balanced by the power to deal very harshly with the 
‘dangerous offender.’ The Government attempted to exploit at one and the same 
time the rhetorical toughness of retributive ideas and their capacity to limit the 
degree of punishment. But if desert theory can ever deliver its philosophical 
promise of determinacy in punishment (a claim which is in itself open to question), 
it can do so only by means of the actual articulation of deserved sentences. As 
experience in the United States shows, the general tendency of the retributive 
rhetoric of deserts and seriousness is in fact one towards greater severity and a 
more punitive mentality. 

The lack of mandatoriness in the provisions of the CJA, combined with the 
language of seriousness, when read within the climate of a law and order politics, 
constituted a discursive invitation to sentencers to be harsh rather than lenient. . 
This discursive message has been reinforced by public campaigns on crime 
prevention which are characterised by the celebration of anger and the 
objectification of offenders, and in which the idea of desert shades into one of 
justified vengeance. Well before the effects of the 1993 Act were being felt, 
adverse implications for the size of the prison population were already being 
realised. Ultimately, the Government’s failure to argue for the Act on the basis 
of values — the values of a less extensive prison system, of fairness to poorer 
defendants, of avoiding the socially divisive effects of an ever-growing criminal 
justice system — combined with its pragmatic exploitation of public fear of crime, 
left it with no political resources with which to defend unpopular aspects of the 
legislation. Indeed, Michael Howard’s speech at the 1993 Conservative Party 
Conference, and the content of the Criminal Justice and Public Order Bill which it 
presaged, show that the political dynamics which I have characterised have made it 





65 See Chibnall, Law-and-Order News (London: Tavistock, 1977). 

66 As broadly defined in s 1(2)(b) and s 31(1). 

67 See Hudson, op cit n 21, Chs 2 & 3. 

68 Recent campaigns include a television commercial in which a series of young children express their 
anger about crime, and commercials and posters portraying offenders as wild dogs. The development 
of a tough law and order discourse around the CJA is vividly expressed in the Home Office’s Media 
Fact Pack on the Act, issued in 1992. In a section headed ‘New Meaning for Custodial Sentences,’ the 
pack states that the CJA ‘puts a duty on courts to protect the public from serious harm from violent or 
sex offenders. It gives greater meaning to prison sentences by: raising the minimum time served from 
a third to half of the sentence; abolishing remission ...; setting stringent national standards for 
effective supervision of all offenders; toughening arrangements for supervision of offenders serving 
longer sentences; hardening sanctions for breaching conditions of release — including more time in 
prison; extending supervision for sex offenders’ (emphasis added). 

69 See NACRO, op cit n 57; The Guardian, 3 February 1994, p2. 
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impossible for the Government to sustain even the most modest of liberal policies 
in criminal justice, notwithstanding their potential fiscal advantages. 


Conclusion 


An awareness of the growing emphasis on reforming public administration via 
formal market-type structures and processes, and an accompanying tendency to 
sidestep political-evaluative issues which ultimately cannot be evaded, therefore 
constitutes a useful framework within which to engage in a critical assessment of 
the history of the Criminal Justice Act 1991. Once we reconstruct public 
administration as part of the marketplace, public officials and even politicians as 
managers and executives, and citizens as consumers, we are engaged in a form of 
depoliticisation. We move away from the ideal of rendering public life more open 
and substantial. For the instrumentalist discourse of ‘performance’ (an idea 
heavily, and” significantly, associated in our culture with masculinity), ‘value for 
money’ and ‘efficiency of service’ diverts attention away from contested political 
questions about what constitutes ‘value’ in the relevant context, and from pressing 
questions about how these values should be debated and determined in a 
_ fragmented and stratified society such as the United Kingdom. 

On the other hand, this need not exclude the value of a certain kind of 
government ‘managerialism.’” Government and its satellites and agencies are 
involved in the provision of services, and efficiency in this delivery is not an 
irrelevance from either a political or a humanitarian point of view. The danger is 
with the dominance of the notion of government as a form of instrumental 
management: with the idea that the supreme touchstone of democratic 
accountability is the measurability of some unspecified notion of efficiency, and 
with the assumption that there is one overarching idea of what constitutes ‘good 
management’ which can be transposed across enormously varied institutional 
contexts, within both public and private sectors.” A more sophisticated model 
could see it as part of the role of management to negotiate and work towards 
compromise or agreement on values and ends as well as means and processes. In 
this respect, I would suggest that there is a significant difference between the 
Major and Thatcher administrations. The Thatcher Government did not so much 
duck the issue of values as impose particular ideological positions irrespective of 
consensus. The present Government, more sensitive to the importance of 
consensus, and operating with far smaller majorities, may be yet more likely to 
retreat into the pretence that it is not values so much as processes which are at 
issue: an approach encapsulated within the very idea of the Citizen’s Charter. This 
raises the disturbing question of whether authoritarian imposition of values 
becomes the only real option in a divided society which has an increasingly 
impoverished conception of political debate and the public sphere.” 

The formalist and managerialist strand in the Government’s handling of the 
sentencing provisions of the Criminal Justice Act 1991, while it served temporarily 
to disguise the contradictions implicit in the Government’s law and order stance, 
ultimately contributed to the subversion of the more defensible implicit goals and 





70 cf the argument made by Tuck, op cit n 28, at p 27. 

71 See Stewart and Walsh, op cit n 1, p 511; Jones, op cit n 2, pp 188, 200—201; Power, op citn 2. 

72 cf Norrie and Adelman, ‘‘‘Consensual Authoritarianism” and Criminal Justice in Thatcher’s Britain’ 
in Gamble and Wells (eds), Thatcher’s Law (1988) 16 JLS 112. 
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values which informed the early preparations for the legislation. It would be 
wrong, nonetheless, to conclude that the subversion of important parts of the CJA 
is proof only of the contradictions inherent within, or the ideological vacuity of, 
the managerialist aspects of the Government’s criminal justice politics. The power 
of the senior judiciary — power which can reasonably be called governmental 
power — is also at issue. While the importance of judicial independence almost 
goes without saying, there is a real question about where the line is drawn between 
judicial independence and judicial anarchy. It could certainly be argued that the 
history of the CJA has in several respects seen the judiciary cross that line. 

A reading of the Criminal Justice and Public Order Bill and of the Police and 
Magistrates’ Courts Bill suggests that the managerialist dynamic identified in this 
article is firmly in place in the development of criminal justice policy. Measures 
which significantly increase the powers of the central state, both in the 
administration of criminal justice and in the breadth of criminalising norms, are 
being introduced, many of them packaged in the anodyne discourse of efficiency. 
The common-sensical appeal to the imperatives of servicing public ‘demands’ and 
‘needs’ in the light of the risk of victimisation and fear of crime, and of providing 
criminal justice professionals with powers adequate to enforce an ever-expanding 
criminal justice system, is a pervasive one in governmental discourse. The 
direction of my argument has been that, to the extent that a managerialist discourse _ 
is indeed influential, it tends to express a creeping and coercive governmentality. 
Moreover, it obscures this governmentality through apparent depoliticisation of 
the relevant issues, effected by means of a focus on process and a deployment of 
the unassailable language of common sense. Who, after all, could be against 
efficiency? 

But efficiency, as a moment’s reflection shows, is not a value in itself, and 
makes sense only in relation to substantive commitments and priorities. The 
discourse of managerialism calls for deconstruction, and the politics it engenders 
should be resisted. For citizens as consumers are, like consumers in any 
marketplace, unevenly situated in relation to access to the benefits on offer. The 
long-term implications of this Government’s divisive criminal justice policies may 
well be that those who lack the relevant consumer resources, both materially and 
culturally, will find themselves, in effect if not in law, no longer citizens. It is 
dismayingly easy to predict, given the dynamics of contemporary British society, 
what the increasingly vivid marks of exclusion from de facto citizenship will turn 
out to be. 
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Small Businesses and the Corporate Form: Burden or 
Privilege? 


Judith Freedman* 
A Introduction 


There is a strong intuitive case for the creation of a new legal form through which 
small businesses in the United Kingdom could operate. The view is widely held 
that our companies legislation, fashioned with the public, quoted company in 
mind, is of a length and complexity which is wholly inappropriate to the small, 
private company.' The development of the theory of the company as a nexus of 
contracts’ has strengthened the analysis of the limited liability company as a 
device for raising capital and reducing agency and monitoring costs. This is a 
corporate model which forces its supporters to distinguish the unquoted owner- 
managed company from the public listed corporation and depict them as altogether 
different creatures.? The dichotomy revealed by this analysis has come to 
dominate our understanding of company law. 

The weight placed by economists and politicians on the small business as a 
vehicle for entrepreneurship, economic growth and job creation in recent years‘ 
has also drawn attention to the apparent inadequacy of the legal packages available 
to small firm owners.’ The fashion for deregulation® emphasises the facilitative 
role of company law, which leads to proposals for simplification and removal of 
burdens from small firms. At the same time, legislation and other forms of binding 





*Judith Freedman, Senior Lecturer in Law, London School of Economics. 

I should like to thank Michael Godwin, Research Officer on the empirical project referred to in this article 
and co-author of the articles based on it, who supplied the methodological know-how and without whom the 
project could not have been completed. My thanks are due also to a number of student research assistants 
who have helped with this project and to Vanessa Finch. The usual disclaimer applies, 


1 Gower, Principles of Modern Company Law (London: Sweet & Maxwell, 5th ed, 1992) pp 106— 107; 
Farrar, Furey and Hannigan, Company Law (London: Butterworths, 3rd ed, 1991) ch 31; Hadden, 
Company Law and Capitalism (London: Weidenfeld and Nicolson, 2nd ed, 1977) pp 222—230; Sealy, 
Company Law and Commercial Reality (London: Sweet & Maxwell, 1984). 

2 Jensen and Meckling, ‘Theory of the Firm: Managerial Behaviour, Agency Costs and Ownership 
Structure’ (1976) 3 J Fin Econ 305; Fama and Jensen, ‘Separation of Ownership and Control’ (1983) 
26 JL and Econ 301; Posner, Economic Analysis of Law (Boston: Little, Brown & Co, 3rd ed, 1986). 
The limits of this analysis are explored in Brudney, ‘Corporate Governance, Agency Costs and the 
Rhetoric of Contract’ (1985) 85 Columbia L Rev 1403, but its influence on our understanding of the 
function of company law remains pervasive and the criticisms of the theory do not undermine the use 
made of it here in relation to the small private company. 

3 Manne, ‘Our Two Corporation Systems: Law and Economics’ (1967) 53 Virginia L Rev 259; 
Easterbrook and Fischel, ‘Close Corporations and Agency Costs’ (1986) 38 Stanford L Rev 265; 
Halpern, Trebilcock and Turnbull, ‘An Economic Analysis of Limited Liability in Corporation Law’ 
(1980) 30 Univ of Toronto L Rev 117. 

4 Bolton Committee of Inquiry on Small Firms (1971) Cmnd 4811 (hereinafter ‘the Bolton Report’); ‘An 
Economic Survey, 1971—1991’ in Stanworth and Gray (eds), Bolton 20 Years On (London: Paul 
Chapman Publishing Ltd, 1991); Atkinson and Storey, ‘Small Firms and Employment’ in Atkinson 
and Storey (eds), Employment, the Small Firm and the Labour Market (London: Routledge, 1994). 

5 See Chesterman, Small Businesses (London: Sweet & Maxwell, 2nd ed, 1982) p 58. 

6 The ongoing review of company law announced by DTI Press Notice on 18 November 1992 is largely 
driven by the philosophy of deregulation. See DTI, Deregulation — Cutting Red Tape (London: DTI, 
1994); Deregulation Task Forces Proposals for Reform (London: DTI, January 1994); Deregulation 
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standard are being produced at a great pace at both national and international 
levels, driven by pressure for harmonisation as well as by financial scandals and 
fears about investor protection. Blanket application of new corporate governance 
provisions, investor protection rules and accounting standards increases the 
unsuitability of the applicable rules for small companies.’ 

Furthermore, harmonisation initiatives in the European Union direct attention to 
variations in the laws and institutions of Member States. Divergences and 
omissions call at the least for explanation. It follows that the availability of a 
greater variety of legal forms in one country than another leads to questions as to 
the sufficiency of provision in the latter Member State.* 

This is the broad background to the current debate on the legal regulation of 
small firms. On the one hand, it is widely argued that corporate law is burdensome 
for small companies.’ On the other, in a climate in which incorporation is often 
associated with entrepreneurship,’° there is no will to cut down access to the 
limited liability company by business owners. Therefore, the logic seems to point 
to amendments to corporate law, either generally or in relation to small firms only. 
One possibility is a tailor-made legal form for such firms. 

In 1981, the Department of Trade and Industry (DTT) published proposals by 
Professor Gower for a new form of incorporation for small firms.!’ These met 
with very little support in the United Kingdom, although they were taken up in 
South Africa!? and similar proposals came near to implementation in Australia.’ 
Curiously, despite the apparently cool reception to Gower’s proposals,'* the 
pressure for reforms targeted at small business has, far from diminishing, 
increased in recent years. In 1993, the DTI announced the establishment of a 
Working Group on the law on private companies to examine whether ‘it can be 
simplified and separately presented. ’!6 





7 For example, Accounting Standards, despite increasing in number and sophistication, currently apply 
equally to audits of small companies as to all other audits (Auditing Practices Committee exposure 
draft of auditing guideline, March 1991). This was undoubtedly one reason for the support by the 
Institute of Chartered Accountants of England and Wales for the removal of the requirement for a 
statutory audit in respect of very small companies, discussed at p 572 below. It is understood that the 
policy of applying the same accounting standards to all companies may now be under review. 

8 Hadden, op cit n 1, at p 230. 

9 See Institute of Directors (OD), Company Law Reform (London: IOD, 1994) and materials at n 1 
above. 

10 This association can be found in the literature of economists, lawyers and the small business 
community as well as that of lobby groups and policy makers. See the discussion in Freedman and 
Godwin, ‘Incorporating the Micro Business: Perceptions and Misperceptions’ in Hughes and Storey 
(eds), Finance and the Small Firm (London: Routledge, 1994) and p 564 below. 

11 Department of Trade (DOT) (now DTI), A New Form of Incorporation for Small Firms (1981) Cmnd 
8171. 

12 The South African Close Corporations Act 1984 came into operation on 1 January 1985 on the 
recommendation of the South African Standing Committee on Company Law. This is discussed further 
below at p 578. 

13 The Australian Close Corporations Act 1989 was not proclaimed due to constitutional deficiencies. 
The approach taken in this Act has now been rejected by the Joint Parliamentary Committee on 
Corporations and Securities (Canberra: Commonwealth of Australia, 1992) and alternative proposals 
to simplify the law on proprietary companies are now under discussion — see p 580 below. 

14 See Wooldridge, ‘A New Form of Incorporation — Responding to the Gower Proposals,’ 3 The 
Company Lawyer 58; Milman and Flanagan, Modern Partnership Law (London: Croom Helm, 1983) 
ch 10. 

15 See, for example, Institute of Directors, Deregulation for Small Private Companies (London: IOD, 
1986); Manchester Business School, Business Legal Structures (Cheshire: Forum of Private Business, 
1991). 

16 DTI Press Notice, 18 November 1992. This was part of a more general review of company law. The 
author was a member of this Working Group and benefited from its discussions. However, the views 
expressed here are her own and do not represent those of other Working Group members or the DTI. 
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In April of this year, the Government announced that, following completion of a 
preliminary paper by the Working Group, the matter would be passed to the Law 
Commission ‘to carry out a feasibility study to see what is likely to be the best way 
forward.’!” The Press Release stated that the Working Group had identified two 
main possible approaches. The more radical would be: 


a completely new corporate form more like an incorporated partnership which would 
dispense with some of the existing concepts of company law (eg the distinction between 
shareholders and directors) while retaining other key features such as separate legal 
personality and limited liability. 


The alternative would be the simplification of the Companies Act 1985: 


either by amending and dropping some of the existing requirements and if appropriate 
drawing the remaining provisions together in a self-contained statute or by allowing 
companies to opt out of some provisions by extending the elective regime introduced in the 
Companies Act 1989. 


However, the Law Commission has not been limited to these options and could, 
indeed, recommend that no reform is desirable. If the Commission does favour 
change, then no doubt a formal reference will be made and a full programme of 
work embarked upon. This article does not purport to answer the detailed 
questions which will need to be examined as part of the reform process. Rather, it 
addresses some of the underlying issues which, it is suggested, are fundamental to 
the matters the Law Commission has been asked to consider. 


‘Internal’ and ‘External’ Provisions 


An important distinction must be made from the outset. There are two elements to 
the criticism of the corporate legal form as a vehicle for small companies. One is 
that the regulation of such firms in the interests of outsiders is burdensome. 
Examples of this type of regulation are disclosure and filing requirements. Here, 
the argument is that the public interest requires a lesser degree of protection in the 
case of small companies than for larger enterprises. These burdens are regressive, 
that is they weigh most heavily on the smallest firms, and are not cost effective. In 
this article, provisions of this type are described as regulatory, or ‘external.’ The 
second element is that the provisions of the Companies Acts are said to be too 
detailed and complex for small firms. In particular, it is argued that the provisions 
designed to protect shareholders where ownership and control are separated are 
unnecessary in cases where there is no such separation. It would follow from this 
that, in a small company, lengthy provisions about meetings and class rights would 
not be needed. Furthermore, some provisions, such as the statutory right to 
remove directors by ordinary resolution in section 303 of the Companies Act 1985, 
seem inappropriate where the basis of the organisation is an identity between 
managers and shareholders. Such provisions, which will be described here as 
facilitative, or ‘internal,’ affect the shareholders between themselves. Arguably, 
they are suitable matters to be left to agreement by those shareholders. 

These two types of problem require very different responses. . Relaxing 
regulatory provisions could bring real benefits to companies if consistent with 
investor and creditor protection, but removal of too much third party protection 


17 DTI Press Notice, Law Commission to Look at Company Law Reform (6 April 1994). There is no 
formal reference from the Lord Chancellor at this stage. 
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will not only be undesirable for reasons of public interest but will also destroy the 
credibility of the small company sector which is very important to those choosing 
incorporation.'® In relation to regulatory provisions, therefore, the emphasis must 
be on definition and cost-benefit analysis. Reliefs affecting third parties will need 
to be targeted carefully at specific groups of companies to avoid abuse, and work is 
needed to define these sub-groups for specific purposes. More than one set of 
definitions may be needed for different purposes, although, where possible, 
proliferation of thresholds should be avoided since such thresholds can generate 
confusion and actually result in the creation of barriers to the growth of firms. 

Ultimately, it must be accepted that regulatory provisions will be essential for 
any legal form offering the benefits of limited liability. Firms considering them too 
burdensome might do so because they are unable to take advantage of the full 
benefits of limited liability. For those firms, unlimited liability might be preferable 
and it might even be helpful to set up barriers to incorporation as a warning to such 
firms. This article therefore questions the true value of giving (or apparently 
giving)? free access to limited liability and suggests that there are strong 
arguments for making incorporation less rather than more attractive. These 
arguments should not be excluded from the current debate purely because they are 
not deregulatory in appearance: a danger in the present climate. First, deregulation 
should be only one amongst a number of guiding factors. Secondly, in practice, 
discouraging firms from entering into an inappropriate regime may be the most 
deregulatory step possible. 

In respect of internal or facilitative requirements, what may be needed is not a 
reduction of the legislation applicable to small firms but a change in its terms to 
make it more appropriate. If corporate law is seen as providing participants in the 
company with a standard form contract,?! small firms require a suitable set of 
terms but, if these are to save transaction costs, they must be comprehensive. 
Despite the raising of ‘simplicity’ to the status of an objective in much of the 
literature, it is not an end in itself. An apparently simple legislative solution, where 
the underlying situation is complex, could create ambiguity and uncertainty and 
have the ultimate effect of increasing costs. It is a mistake to imagine that because 
the financial assets of the company are low, the situation is a simple one. Small 
companies can give rise to difficult disputes, more so because they are frequently 
associated with breakdown of personal relationships in the family or between 
erstwhile friends.” Neither is it necessarily true that there will be complete 
identity between ownership and management in small firms. The familiar 


18 See the empirical evidence presented at pp 560—566 below. 

19 The concern of the small business community with barriers to growth is reflected in the first 
recommendation of the Government’s own Deregulation Task Forces which states ‘Do not create 
exemptions, barriers and thresholds for small business regulation. Regulate only where essential — 
and then universally’ (Deregulation Task Forces Proposals for Reform, op cit n 6). 

20 Limited liability is often stated to be illusory in the case of small companies due to the need for 
directors to give personal guarantees in many cases. The author’s empirical data support this view but 
many small company owners, even those who had given personal guarantees, appeared to believe that 
limited liability was of value to them. See p 561 below. 

21 Easterbrook and Fischel, The Economic Structure of Corporate Law (Cambridge, Mass: Harvard 
University Press, 1991). 

22 A reading of the cases on s 459 of the Companies Act 1985 ands 122(1)(g) of the Insolvency Act 1986 
and their predecessors supports this. See, for example, Re Harmer [1958] 3 All ER 689; Ebrahimi v 
Westbourne Galleries [1973] AC 360; Re a Company [1983] Ch 178; Re a Company 1986 (Re XYZ 
Ltd) [1987] BCLC 94; Re D.R. Chemicals Ltd [1989] 5 BCC 39; Virdi v Abbey Leisure Lid [1990] 
BCLC 34; Jesner v Jarrad Properties Ltd [1992] BCC 807. 
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dichotomy drawn between the owner-managed company and the public, quoted 
company may be unhelpful in that it masks the full range of companies in 
existence. In practice, there is a continuum from the one person firm, through the 
husband and wife company, the family company, the private company which 
brings in outside finance, the unlisted public company and the quoted company to 
the multinational group. Even this list understates the variety of firms for which 
the law of business organisations must cater and fails to recognise their changing 
character: some firms will transmute through a number of these categories over 
their life cycles. 

As soon as a firm ceases to be a one person concern, some minority protection 
may become necessary. Protective provisions may be more necessary for some 
small firms than for quoted public companies where the market exerts some 
control. For these reasons, simplicity may not be an attainable or even a desirable 
objective for structures governing small firms. However, the precise balance 
desired within the structure can be left to those engaged in the venture and need not 
be the concern of outsiders, provided there are default provisions for cases where 
the internal relationship breaks down and no provision has been made by the 
parties. Flexibility seems a more appropriate objective than simplicity. 


A New Legal Form for Small Firms 


It is not obvious that creation of an entirely new legal form would result either in 
simplification or in provision of a more appropriate vehicle for small business. It 
has been demonstrated above that the relaxation of external regulations may have a 
different focus from that of internal provisions. Once it has been accepted that 
these are separate issues, it follows that there is no need to attempt to formulate a 
single definition of small firms requiring a specially tailored package which will 
cover both areas: indeed, this would be unlikely to prove helpful. Furthermore, 
given the rejection above of a simple dichotomy between large and small 
companies, the existence of a legal package entirely distinct from the partnership 
and the private limited company could create complexity and barriers to growth. 
What would be appropriate at one stage of the lifecycle would not be at another. A 
firm which had been operating under a legal form designed specifically for small 
firms would have to transform itself into a private limited company if it outgrew 
the small firm vehicle. A transition from one legal form to another would be bound 
to involve formalities and would set up a psychological and practical barrier to 
change. In contrast, a small firm using a flexible private limited company structure 
could evolve gradually, within this structure, to meet changes in its situation. A 
structure which allows shareholders to formulate a suitable set of internal 
provisions for themselves may result in the most appropriate legal organisation not 
only for small firms but for all private firms. Only in the case of reliefs from 
external provisions is it necessary to formulate thresholds to protect the public 
interest and these do not need to be associated with a new legal form. 

It is these relationships between removal of burdens, simplification and 
facilitation and the central problem of definition which will now be further 
examined, drawing on historical and comparative material as well as empirical 
data. This examination will lead to the conclusion that the creation of a new legal 
form for small businesses is not desirable, but that modification of general private 
company law is the best approach to take when dealing with internal provisions. In 
relation to external provisions, the targeting of reliefs is seen to be an essential 
requirement. 
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Throughout the following discussion, the author will draw on the results of a 
survey of small business owners and their accountants conducted during 1990 and 
1991.2 This exercise was prompted by the fact that the lack of enthusiasm for 
Gower’s 1981 proposals?* seemed to be at odds with both the continuing pressure 
for reform and the theoretical mismatch between the legal forms available to small 
businesses and the actual needs of those businesses. Some commentators had 
suggested that one reason for this was that the consultation process in 1981 might 
not have reached those very small business owners most likely to benefit from any 
change. It is the case that the professions and business lobby groups, even those 
focused on small business, tend to reflect the views of the larger firm more 
effectively than those of sole traders and one person companies.”° 

For these reasons, a survey which consulted small business owners directly 
seemed to be needed. For present purposes it suffices to give a brief summary of 
the main findings since the objective of this article is to build upon an analysis of 
the results already undertaken?” and to examine its relevance in the context of the 
wider debate on the legal packages available to small firms. 

It must be stressed that the majority of small firm owners are not particularly 
interested in the question of legal form. An unreal preoccupation with legal matters 
could mislead our thinking. Despite careful structuring of interviews and 
questionnaires emphasising the question of legal form, the responses showed 
greater interest in other concerns.*® The mixed initial reaction to the reference of 
this topic to the Law Commission, with some small business groups saying that it 


23 This survey was undertaken by the author and Michael Godwin at the Institute of Advanced Legal 
Studies as part of the ESRC Small Business Programme funded by the ESRC, Barclays Bank, the EC 
Commission (DG XXIII, DoE, the Rural Development Commission and the DTI. The views 
expressed do not necessarily reflect those of the sponsoring organisations. Postal questionnaires were 
sent to small business owners backed up by telephone interviews, company searches and face-to-face 
personal follow-up interviews with selected business owners and auditors experienced in small 
business work. Information was obtained from 429 firms in four geographical areas. 125 usable 
completed postal questionnaires were received from limited companies and 146 from unincorporated 
firms (82 sole traders and 64 partnerships). Of the telephone respondents, 50 were sole traders, 37 
partnerships and 65 had limited companies. Five operated in both forms. 

24 Of all the respondents to these proposals (DOT, op cit n 11), only the National Chamber of Trade, the 
National Farmers’ Union and the Institute of Chartered Secretaries and Administrators were in favour 
of the new form of incorporation: see Wooldridge, op cit n 14. 

25 See Farrar et al, op cit n 1, at p 536. 

26 Small business owners characteristically have a commitment to the values of independence and 
autonomy. In addition, time and other resource restraints mean that they operate with a restricted 
range of contacts with the wider environment and are difficult to reach through any existing economic 
or social network: see Curran, Jarvis, Blackburn and Black, Small Firms and Networks, published in 
the Proceedings of the 14th National Small Firms Policy and Research Conference (Blackpool: UK 
Enterprise Management and Research Association, 1991). 

27 See Freedman and Godwin, Legal Form, Tax and the Micro Business, Institute of Advanced Legal 
Studies Working Paper, May 1991; Freedman and Godwin, ‘Legal Form, Tax and the Micro 
Business’ in Caley, Chell, Chittenden and Mason (eds), Small Enterprise Development (London: Paul 
Chapman Publishing Ltd, 1992); Freedman and Godwin (1994), op cit n 10. The methodology 
adopted is described in more detail and the findings fully analysed in these papers. 

28 Our questionnaires were circulated as the recession took grip of the economy. Prime amongst 
respondents’ concerns were problems of late payment of debts, VAT penalties and the perceived 
behaviour of banks. All these issues are or have been the subject of governmental review and are not 
for discussion here. They affect small business whatever its legal form. There was a similar reaction to 
the Government’s own survey in 1984 into burdens on business. Responses of firms to questions on 
burdens were ranked on a seriousness index. Company law was classified with the least frequent 
burdens, ranking after, inter alia, VAT, PAYE, local authority planning requirements and health and 
safety regulation: see DTI, Burdens on Business (London: HMSO, 1985). 
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is ‘an example of government tendency to focus on the wrong issues,’ bears out 
the need to be wary of over-emphasising legal problems. However, within the 
framework of the survey, there were some matters which were clearly of more 
moment than others, notably the cost of the statutory audit, which, like the other 
concerns of small business owners, actually make a direct impact on their 
pockets.*° 


(a) Unincorporated Firms 


Most of the main reasons given by unincorporated firms for non-incorporation 
were unsurprising; for example, simple accounting requirements (mentioned as 
important by 76 per cent of respondents) and ease of operation (67 per cent) but, 
less predictably, the most often mentioned reason was to retain personal control 
over the business (83 per cent).5! Although 46 per cent of the unincorporated 
firms agreed that lack of limited liability was a disadvantage, only 5 per cent 
thought that the disadvantages of remaining unincorporated outweighed the 
advantages.*” The next most highly rated disadvantage was that the firm cannot 
survive the owners (28 per cent) with only 23 per cent giving difficulties in raising 
finance (expressly stated to include the non-availability of floating charges) as a 
disadvantage. 


(b) Limited Companies 


The company director/owner respondents agreed that they incorporated in order to 
obtain limited liability, although the 66 per cent giving this as a reason was lower 
than might have been expected. 54 per cent of the respondents stated that directors 
and/or their spouses currently provided personal guarantees (in almost all cases to 
banks), yet half of these 54 per cent gave limited liability to banks and financiers as 
an important reason for incorporation. This objective was, at best, only partly 
fulfilled. 

The most often mentioned reason for incorporation after obtaining limited 
liability was prestige and credibility (50 per cent), well ahead of tax reasons (38 
per cent) and ownership of property in the firm’s name (26 per cent). Other 
textbook factors for preferring incorporation were even less enthusiastically 
supported: for.example, ease of raising finance was stated to be important by only 
24 per cent of these very small company respondents and ease of transferring 
shares by only 18 per cent. Clearly there is a great deal of incorporation for 
reasons which do not fit the usual economic or legal analyses. Those companies 
which were dissatisfied with their legal form’? were less likely to have 





29 Gourlay, ‘Inventing a Hybrid,’ Financial Times, 19 April 1994. On the other hand, the Federation of 
Small Businesses welcomed the move, commenting that it would address ‘a serious weakness in 
Britain’s industrial structure’ — Mason, ‘Small Businesses Set to Benefit in Wide Review of Company 
Law,’ Financial Times, 7 April 1994. 

30 This is also consistent with the findings reported in Burdens on Business, op cit, n28. The 

Government has now reacted to this concern about the statutory audit, as discussed at p 572. 

Analysis of small business literature and further questioning suggested this was not merely a general 

comment but was related to prevailing perceptions of incorporation. For example, in 1991 the Barclays 

Bank booklet, Setting Up Your Business, stated ‘If you are a sole trader you have complete control of 

your business’ but, of limited companies, ‘[they] can exist without you.’ 

32 This is not surprising since it is relatively easy to move from unincorporated to incorporated form, so 
dissatisfied owners would be likely to do this. : 

33 Defined as those who considered the disadvantages of incorporation outweighed the advantages: 22 per 
cent of the total of incorporated respondents. 
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incorporated to obtain limited liability (59 per cent) or because of ease of obtaining 
finance (15 per cent), but more likely to have incorporated for tax reasons (52 per 
cent).*4 

The responses from incorporated firms on the disadvantages of the corporate 
form were striking. 72 per cent agreed that the cost of the statutory audit was too 
high.*> Other administrative burdens were also seen as a disadvantage by a 
majority (52 per cent) as was lack of confidentiality (52 per cent), but the 
difference between these dissatisfaction levels and the 72 per cent figure on the 
statutory audit is significant. When asked about other administrative burdens, 
personal interviewees almost invariably referred to bookwork, which was accounts 
related, or the annual return which must be delivered to the Registrar of 
Companies with an accompanying fee. Many also referred to VAT and other tax 
burdens which would be experienced without incorporation. The message was 
clear: work which involved form filling and fees was not only expensive in money 
terms but, more important, time. Such costs are regressive, hitting hardest at the 
smallest firms with the least administrative back-up, and are seen as a distraction 
from the true business of running the firm.” Internal requirements, relating to 
meetings for example, are another matter. These are not monitored and so, whilst 
all the shareholders are in agreement at least, can simply be ignored. About 30 per 
cent of our respondents seldom or never held shareholders’ meetings. Fewer than 
half (46 per cent) thought that the provisions in the 1989 Companies Act enabling 
them to dispense with annual general meetings would be helpful, compared with 
74 per cent who thought that the introduction of the shuttle annual return, which 
simplifies the form filling requirements on the company, was helpful. 34 per cent 
of limited companies thought that companies were expensive and complicated to 
set up: not an insignificant figure, but low when compared with the number 
complaining of the audit. 


(c) Capital 


One problem identified in the literature with permitting very small firms to obtain 
limited liability is that this may create incentives for owners to exploit a moral 
hazard and transfer uncompensated risks to creditors.>” The data collected support 
the view that incorporation, far from being a capital raising device in relation to 
these very small companies, may actually result in Jess capital being invested in a 
business than will be the case with an unincorporated business. Since there is no 
minimum capital requirement for private companies in the United Kingdom and 
putting in capital by way of equity is riskier than lending to the company, it was not 
surprising to find that few (22 per cent) of our incorporated sample considered 
share capital to be an important source of finance on incorporation. However, 
long-term loans were important to only 19 per cent and debentures to 10 per cent, 


34 The tax advantages of incorporation have diminished in recent years as income tax rates have reduced. 
Firms which incorporated for tax reasons may be at a tax disadvantage now but not be aware of this or 
may feel ‘trapped’ in corporate form, given that disincorporation itself can have adverse tax 
consequences. Some companies are incorporated by freelance workers wishing to avoid being 
classified as employees of their clients for tax purposes, or being caught under special rules for agency 
workers, both of which result in tax being deducted under PAYE — for a fuller discussion, see 
Freedman and Godwin (1994), op cit n 10. 

35 See Freedman and Godwin, ‘The Statutory Audit and the Micro Company — An Empirical 
Investigation’ (1993) JBL 105, for a full account. 

36 Sandford, Godwin and Hardwick, Administrative and Compliance Costs of Taxation (Bath: Fiscal 
Publications, 1989). 

37 Halpern et al, op cit n 3; Easterbrook and Fischel, op cit n 3. 
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and these categories overlapped considerably. By contrast, bank borrowing was 
important to nearly 60 per cent of the companies at commencement. As described 
above, this will often have been secured by personal guarantees or mortgages so 
that the company owners are in fact providing financial backing, but indirectly. By 
contrast, 70 per cent of unincorporated firms stated that capital contributed by 
owners was an important source of capital at start up; a much more visible 
investment and risk sharing was taking place here. 

Corporate respondents were asked questions about the company’s constitution. 
Only 8 per cent reported that the articles were tailored to their own requirements 
and most of these also had a written shareholders’ agreement. About 25 per cent of 
the companies had standard form documentation with a few changes and the rest 
believed they had an off-the-shelf standard form (although these may have been 
amended by the company formation agents). Checks against company searches 
revealed a worrying divergence between the actual position and the perception of 
directors as to the contents of this documentation, for example on the question of 
whether shareholders had pre-emption rights under the articles, on which up to 
half our respondents appeared to misunderstand the position. Since other responses 
generally appeared to have been careful and correct, this seems to reveal a real 
failure of knowledge or understanding. 


Some Conclusions from the Survey 


The responses of small business owners taking part in this survey do not suggest a 
great clamour for the advantages normally claimed for incorporation. What is 
suggested by these results is that many small firms are content with their 
unincorporated form, although it is possible that this is for want of an alternative. 
The fact that limited liability would be an attraction to a substantial minority if 
available at no cost is natural. However, it is not clear that this group would be 
prepared to forgo any of their existing freedom from formalities for this privilege. 
A new legal form without limited liability would have little attraction, given that 
lack of limited liability is the main perceived disadvantage of non-incorporation. 
The problem for any new form with limited liability is that some disclosure 
requirements and loss of confidentiality are inevitable, in the interests of third 
parties and the stability of the structure within the economy. The question which 
then arises is whether a new structure would save sufficient costs to be worthwhile. 

Despite the importance attached to limited liability, it is incomplete in many 
cases. It was clear from comments that protection of the family home was a major 
reason for requiring limited liability and yet this will frequently be subject to a 
charge, being the main asset available. Some firms may be incorporating in order 
to obtain the unattainable. However, many firms incorporated for reasons other 
than limited liability. There appears to be a perception amongst some sectors of the 
business community that incorporation bestows prestige and credibility. Any new 
form would need to carry similar status in order to be attractive. This perception 
seems odd to lawyers familiar with the true import of limited liability” and may 


38 The limited company was greeted with great suspicion when first introduced. During the debates on 
the introduction of the Limited Liability Act 1855, it was suggested that a limited liability company 
would be ‘in a situation to do incalculable mischief to the fair trader.’ The reply given was that “The 
right hon. Gentleman would have the British public to believe that the people were such idiots that they 
would not know what the credit of these Companies was, when every name, every note and every 
letter would have marked on it limited liability’ (Hansard, 3rd series, vol 139, col 1712). Strangely, 
this word ‘limited,’ intended to act as a warning, has become a symbol of creditworthiness: see also 
Gower, op cit n 1, p 46. 
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be unwarranted in many cases but cannot be ignored by those considering reform if 
it is a major motivating factor. It is worth noting that the great majority of 
unincorporated firms considered that their legal status made no difference to third 
parties. However, this does not remove the importance of prestige and 
credibility as a reason for incorporating by the limited companies. The belief 
amongst incorporated firm owners that banks, suppliers and customers prefer 
dealing with limited companies“ may have some root in the simple fact of 
registration and increased visibility and disclosure. Again, any comfort given by 
this apparent transparency may be based on a misperception of its value, but this 
does not remove the importance of the belief as a motivating factor amongst those 
who incorporate. Both incorporated and unincorporated questionnaire respondents 
and interviewees suggested that any form of registration, including a VAT number 
or membership of a trade organisation, assisted them in obtaining credence. A 
number expressed regret at the disappearance of the Register of Business Names 
for this reason.*! 

The ‘enterprise culture’? has encouraged this view of the limited liability 
company as an important vehicle for entrepreneurship. The Institute of Directors 
claims, for example, that: 


The limited liability company is the unsung hero of all free enterprise economies. Its 
structure provides a unique, flexible, efficient means of bringing together capital and 
expertise, raising finance, limiting risk, stimulating investment and channelling economic 
activity. In Britain, the competitive market has streamlined time-consuming registration 
procedures so that an entrepreneur can acquire and begin to trade with a private limited 
company, ready made, in five minutes for a payment of £100.% 


Incorporation in the United Kingdom is cheap and presents few obstacles on 
commencement; the majority of company owners did not consider that setting up a 
company was complex or expensive. Government has now responded to 
complaints about the greatest perceived burden, the statutory audit.“ Other 
attempts to remove requirements monitored by outside agencies may be welcome, 
but deregulation of internal requirements such as meetings could create more 
verbiage and complexity than it saves if elaborate safeguards need to be built in.” 
Such requirements are often avoided by agreement amongst the parties (sometimes 
in accordance with provisions in the articles but sometimes in contravention of 





39 Some unincorporated firms thought that third parties preferred them to limited liability companies as 
follows: 18.5 per cent believed this in relation to suppliers; 15 per cent in respect of customers, 12 per 
cent banks and 7.5 per cent employees. A few thought that third parties preferred companies: 5.5 per 
cent in respect of suppliers, 3.4 per cent customers and 9.6 per cent banks. 

40 Around half of the incorporated respondents believed that third parties preferred to do business with 
them rather than unincorporated firms. 

41 Abolished by the Companies Act 1981. 

42 Burrows, ‘The Discourse of the Enterprise Culture and the Restructuring of Britain’ in Curran and 
Blackburn (eds), Paths of Enterprise (London: Routledge, 1991). 

43 IOD (1986), op cit n 15. 

44 It is proposed to introduce legislation by regulations under the Companies Act as part of the 
deregulation initiative. DTI Press Notice, Small Companies to be Freed from Audit Requirement, 
7 April 1994 — discussed further at p 572. 

45 As in the case of the Companies Act 1985 procedure (ss 381A—C, inserted by Companies Act 1989) 
whereby private companies may adopt resolutions in writing without having to hold a general meeting 
provided they are signed by all the members of the company and copied to the company’s auditors. 
Since this could be achieved under the articles without the need to involve the auditors, the new 
provision, which was intended to be deregulatory, actually complicated matters and cast doubt on the 
ability to rely on the simpler procedure under the articles. The Companies Act 1985 is to be amended 
under the deregulation initiative to drop the requirement to involve the auditors: DTI, Deregulation, 
op cit n 6, para B7. 
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strict procedural requirements) whilst remaining in place as a default provision 
should the need arise. 

Firms which incorporate for reasons not associated with capital raising or other 
theoretical advantages of the limited liability company, such as taxation, are more 
likely to be dissatisfied than those which genuinely need limited liability or the 
ability to raise capital from outsiders.“* This points to the importance of a tax 
system which is as neutral as possible between legal forms: taxation is not a good 
reason for choice of business organisation. Introduction of a new legal form could 
complicate the tax position, especially if there was pressure for special tax 
treatment for one or other form.“ The level of dissatisfaction expressed may be 
much reduced by the removal of the statutory audit from the very smallest firms. 
For those for whom incorporation still seems burdensome, it may be that little is 
being gained by incorporation and that disincorporation** should be eased and 
unincorporated status made more attractive, perhaps with some registration 
provision being reintroduced along the lines of the Business Names Registry to add 
prestige. 

The lack of understanding of what is obtained by incorporating and, indeed, 
what rights and obligations are created by the particular incorporation documents 
of the firm, suggests that business owners are not interested in this documentation 
prior to problems arising. If this is so, there are two main consequences. First, it is 
not at all clear that shorter companies legislation, say 50 pages instead of the 
current 480 pages, would be any more likely to appeal. If company owners do not 
read their own memorandum and articles, they will not read the legislation. They 
will, probably correctly, feel that they have more important things to do when 
setting up a business. Commentators such as Professor Sealy have railed against 
the excessive length of our companies legislation and praised the model Canadian 
statute, for example, of which Sealy comments: 


The English text fits comfortably into 100 pages and can be read as bedtime reading.” 


This is no doubt meant to be taken with a pinch of salt. However, the point is that 
there is no evidence that business owners would wish to look at any legislation at 
all, even a one-page pamphlet, until the need arises. Shorter, simpler legislation 
will assist those advising business owners in due course and therefore reduce costs 
eventually, but only if it covers the points that need to be dealt with. Otherwise, 
even greater costs will be incurred in trying to plug the gaps, either on setting up 





46 15 per cent of the company respondents which reported that share capital was an important source of 
finance at the start thought the disadvantages of incorporation outweighed the advantages, compared 
with 24 per cent of those for whom share capital was not important. 

47 The Bolton Report (op cit n 4, at para 13.58) recommended that close companies should be allowed to 
elect, by unanimous decision of the shareholders, to be taxed as partnerships to prevent taxation from 
deterring businessmen from incorporation and obtaining the benefits of limited liability. This follows 
the US sub-chapter S treatment. To the Inland Revenue’s argument that higher taxation was a price of 
limited liability, Bolton responded that this was to ‘elevate a purely incidental differential into a point 
of principle.’ See also Conclusions and Recommendations of the Committee of Independent Experts on 
Company Taxation (Brussels: EC, 1992) which recommend that partnerships and sole traders should 
be able to opt to be taxed as companies, a more difficult and less attractive option under current 
conditions. 

48 There is a DTI Working Group on disincorporation but no proposals have been published. Previous 
attempts to provide disincorporation relief foundered due to taxation complications (DTI/Inland 
Revenue, Disincorporation, 1987; Tiley, UK Tax Guide Policy Supplement 1993—94 (London: 
Butterworths, 1993) p 70). 

49 Sealy, ‘Company Law and the Small Business’ in Company Law Reform (London: IOD, 1994). 
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the business or, worse, after a problem has arisen. To put physical brevity at the 
top of our list of objectives would be a mistake. 

The second consequence is that it would be foolish to expect too much of the 
ability of individual business owners to come to their own agreements to cover 
future problems since this is not their focus of attention. The low level of 
shareholders’ agreements in existence supports this view. This argues for 
legislative standard forms which offer provisions for the problems most likely to 
arise. However, such standard forms could also have an educative function. If it is 
believed that business owners should understand the relationships they are 
creating, then a series of options or elections which they must consider before 
forming their company could be a very helpful way of ensuring that they have 
given these some thought.°° The majority (65 per cent) of the company owners 
responding to our survey took external advice before setting up a company. For 
those who do not currently consult advisers, the posing of these questions might 
enable owners to come to a sensible conclusion on their own or lead them to seek 
advice. This might increase initial cost but could save problems at a later stage. 

Where limited liability and outside finance are real objectives, a minimum 
capital requirement might assist the intending entrepreneur. If he incorporates with 
no capital he is likely to find that he will not obtain limited liability because 
security will be demanded of him by lenders and others.*! In addition, prospective 
outside investors will probably demand some sign of commitment, so that he may 
find the supposed benefits of incorporation elude him. Worse still, he may then be 
‘trapped’ in corporate form, since disincorporation can be costly in administrative 
and tax terms.” In this sense a minimum capital requirement could save business 
owners from inappropriate incorporation and therefore be ‘deregulatory’ in 
practice. 


C Incorporation of ‘Small’ Businesses: Problems of Objectives 
and Definition 


The debate on the role of the limited company in relation to small firms is as old as 
the creation of this legal form. It is a debate which raises fundamental questions 
about the nature of the limited liability company. If the corporation is seen as 
‘primarily a method of solving problems encountered in raising substantial 
amounts of capital’? (problems such as monitoring costs and control of 
managers),™ then there is little place for the firm in which ownership and control 
are not separated and capital is not to be raised from outsiders. On this analysis, 
problems will result for the small corporation ‘because of the insistence by the 
various participants on some role in managing.’°> Moreover, allowing small firms 
access to such a form will 





50 38 per cent of the partnership respondents agreed that it was a problem that no legislative detailed 
standard form partnership agreements were available. Our personal interviews suggested that 
accountants will refer clients requiring a partnership agreement to a solicitor but will form a company 
themselves, often making incorporation appear cheaper to the client than a partnership. 

51 In other words, third parties will contract around the regime, being an unsuitable standard form: see 
Halpern et al, op cit n 3. 

52 The provision in the Deregulation and Contracting Out Bill 1994 which would permit voluntary 
striking-off of private companies which are no longer trading will not meet these problems. 

53 Posner, Economic Analysis of Law (Boston: Little, Brown & Co, 3rd ed, 1986). 

54 Easterbrook and Fischel, ‘Limited Liability and the Corporation’ (1985) 52 Univ of Chicago L Rev 
89. 

55 See Manne, op cit n 3. 
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create incentives for owners to exploit a moral hazard and transfer uncompensated business 
risks to creditors.* 


An analysis of the company as a concession from the State, on the other hand, will 
adapt more easily to the small company, limited liability being seen as a privilege 
to which all should have equal access, subject to suitable safeguards, to encourage 
entrepreneurship.’ i 

There has been a failure to articulate a clear philosophy regarding the 
functions of company law in relation to incorporation by small firms in the 
United Kingdom. This is abundantly clear from an examination of the history of 
our company legislation, which has alternated between attempts to exclude 
incorporation by very small firms and the introduction of provisions especially 
designed to facilitate such use. The lessons for current reformers in past debates 
and experiences are also clear when we turn to the central question of defining 
‘small’ firms. 

In the context of legal form, ‘small’ is generally used as shorthand for owner- 
managed, in contrast with the public, widely held company. However, a 
qualitative definition is not easy to draft or enforce. Numerical thresholds also 
have their drawbacks. Measures such as turnover, balance sheet total and number 
of employees have differing significance depending on the type of business being 
carried on.5® These problems have resulted in the absence of any agreed definition 
in past debates. Yet the needs of a one person company and one with, say, 10 
shareholders and 200 employees may differ enormously. Without a clear definition 
of the firms aimed at, sensible reform will be impossible. 

Writing in 1944, Kahn-Freund assumed that the limited company was originally 
a capital raising device which was wrongly appropriated by small firms. He 
suggested that: 


Instead of, or in addition to, altering the legal consequences of company formation, one 
might make the formation of companies more difficult and more expensive, and thus reduce 
the number of companies and especially of small companies. By doing so, Parliament might 
go some way towards restoring to the limited company its original function, and to the 
partnership its proper place in business life.” 


According to Kahn-Freund, the limited company, a form originally created for 
major capitalists embarking upon risky adventures, was distorted by the 
‘calamitous decision in Salomon v Salomon & Co Ltd’® so that, in his famous 
phrase, ‘company law has come to annex the functions of the law of partnership.’ 





56 Halpern et al, op cit n 3. 

57 This is the tenor of the statement of the Institute of Directors, cited above. Sve also the European 
Commission’s explanatory memorandum on the 1988 draft Twelfth Company Law Directive on the 
Single Person Company which stresses the importance of promoting the ‘access of individual 
entrepreneurs to the status of company, which represents the best framework for business development 
in the internal market.’ 

58 For this reason, the Bolton Report, op cit n 4, adopts varying definitions depending on the sector. The 
Committee’s qualitative criteria were that of owner-management, small market share and 
independence but it recognised this was unsuitable as a basis for its detailed studies. For 
manufacturing, it adopted an upper limit of 200 employees. For a detailed discussion of the problems, 
see Hertz, In Search of a Small Business Definition (Washington, DC: University Press of America, 
1982). 

59 Kahn-Freund, ‘Some Reflections on Company Law Reform’ (1944) MLR 54. 

60 [1897] AC 22. 

61 In his introduction to Renner, Schwarzschild and Kahn-Freund, The Institutions of Private Law and 
their Social Functions (London: Routledge and Kegan Paul, 1976). 
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The Problems in Historical Context 


Whilst it is clear that the impetus for the Limited Liability Bill in 1855 was the 
need to provide for the capitalists Kahn-Freund had in mind, the objectives of 
company law were not crystal clear even at this early stage. There were those who, 
from the beginning, believed that the limited liability company should be available 
equally to the small entrepreneur. The House of Commons voted by a large 
majority to remove the minimum capital requirement originally inserted into the 
1855 Bill by the Government. The express purpose of this amendment was to avoid 
creating a monopoly in favour of large and wealthy companies.® It is true that the 
House of Lords countered by requiring a minimum of twenty-five shareholders, 
but even so the debates in the House of Lords envisaged that the limited company 
might be used by small businesses. Lord Redesdale suggested that: 


some protection should be inserted, as a protection to poor persons, preventing very small 
Companies being set up under the Bill, for, otherwise petty Companies of all kinds would be 
set afloat by lawyers for the purpose of getting long bills paid to them for their services.® 


Lord Stanley of Alderley agreed that it would be absurd for very small firms to 
use this form, but ‘the expense would be too great to admit of their being 
formed.’ This burden was seen as a useful deterrent. However, Lord Stanley did 
not reckon with the ingenuity of the company formation agents who have now 
reduced that expense to a minimum. Similarly, when Robert Lowe, then Vice- 
President of the Board of Trade, introduced the 1856 Companies Act which 
reduced the number of shareholders required to seven, he did not intend this to 
apply to small concerns, but others were aware of this possibility and very quickly 
developed it. 

Thus, even if the originators of the limited liability company were not aware that 
it would apply to small traders, this very soon became clear and by the end of the 
nineteenth century there was no doubting it. In the light of this, it cannot be said 
that the legislators and policy makers who have been instrumental in the great 
increase in length and complexity of the Companies Acts have acted in ignorance 
of the fact that this statute would be used by small companies. Indeed, many of the 
‘complexities’ introduced over the years are expressly directed at_ private 
companies, providing specific relief or special provisions to assist them. As 
Sealy has pointed out, these include some very complex provisions indeed,% 
although whether this is the result of an inherently complex situation or of the 
method of drafting is a matter for debate. It is clearly the case that merely drawing 
the provisions relevant to small private companies together in a self-contained 
statute® offers little reduction of complexity without radical changes to the 
substantive law. 





62 Formoy, Foundations of Modern Company Law (London: Sweet & Maxwell, 1923). 

63 Hansard (1855), 3rd Series, vol 139, col 2042. 

64 ibid at col 2102. 

65 Paddy Ireland has traced the history of the development of the company as a vehicle for the small firm 
in fascinating detail in ‘The Triumph of the Company Legal Form, 1856—1914’ in Adams (ed), 
Essays for Clive Schmitthoff (London: Professional Books, 1983). Ireland writes that Lowe’s 
‘objection was not to giving small traders limited liability, but to incorporating them, which would 
render their acts open to “constant ambiguity’’.’ 

66 For example, Companies Act 1985, ss 155—158 (relaxation of s 151 on financial assistance for 
private companies); s 91 (excluding provisions on share allotment); ss 171—177 (purchase of own 
shares). 

67 Company Law and Commercial Reality, op cit n 1, at p 8. 

68 One of the possibilities identified by the DTI Working Group: see p 557 above. 
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Just as legislators have been aware of the presence of the small private company 
since the introduction of company law, so the various reports on company law 
reform produced over the years show an awareness of the legal forms available in 
other jurisdictions. One of the first calls for limited liability, from Professor John 
Austin in 1825, put forward a proposal for a limited partnership modelled on the 
French partnership en commandite. However, this was not a proposition intended 
for small firms: limited companies did not exist at this stage and the express 
intention was to provide for ‘the establishment of large trading associations.’ The 
Ker Report rejected this approach in 1837”: again it was seen as a substitute for 
and not an addition to a company law.”! Limited Partnership Bills in 1855 and 
1856 were clearly intended for the smaller firm, but both lapsed, opposed in 
particular by Archibald Hastie who was convinced that they would ‘increase fraud 
and bankruptcy and destroy the credit of the English merchant.’ Various 
attempts to improve partnership law followed but did not provide the protection 
that was intended.” 

When the Limited Partnership Act was introduced in 1907, as a last ditch 
attempt to provide a suitable form for small business away from the corporate 
ambit, it had no chance of success. By then the small trader had already been 
granted the full benefits of incorporation and was not about to settle for anything 
less.” Limited partnerships require registration, a fully liable general partner and 
involve risks for limited partners. Indeed, once relatively simple incorporation 
became available in France, the limited partnership lost its popularity there also.75 

Paradoxically, the introduction of the 1907 Limited Partnership Act coincided 
with the commencement of a rather different legislative approach to the problem of 
small companies using the corporate form. The Companies Acts 1900 and 1907 
created special exemptions from disclosure for ‘private companies’ — positive 
legislative encouragement for use by small traders. Although this might have 
been the end of one chapter, it was the beginning of another. There followed a 
history of abuse of the privileges of the private company by public companies 
running their business through private companies and thereby maintaining secrecy 
in relation to aspects of their dealings.” The attempt by the Cohen Committee”® 
to tackle this by the introduction of the exempt private company in the Companies 
Act 1947 was not a success and highlights the difficulties inherent in distinguishing 
between different types of private company for the purpose of creating 
exemptions: difficulties with which we continue to struggle and which are at the 
heart of the reforms now being discussed. 


i E a I E O L 

69 (1825) Parliamentary History and Review 709. 

70 PP 1837 (530) XLIV 19-23. 

71 There was no simple form of incorporation in France at this time — see Hadden, op cit n 1, p 168. 

72 Hansard, op cit n 63, col 638. 

73 See Gower, op cit n 1, p 48. 

74 The Limited Partnership Act 1907 continues in force. At the end of 1993 there were 3,634 on the 
register (DTI, Companies in 1992—93, London: HMSO, 1993). They are sometimes used for tax 
planning purposes and joint ventures between corporate partners but rarely by small traders, although 
it is interesting to note that they have increased by 76 per cent from 2,064 since 1989. 

75 Hadden, op cit n 1; DOT, op cit n 11, Annexe B. 

76 This was on the recommendation of the 1906 Loreburn Committee (Cd 3052). The impact of the 
formal creation of the private company, with publicity exemptions, on company registrations is shown 
by Ireland, op cit n 65, pp 42—43. 

77 Schmitthoff, Palmer’s Company Law, Vol 1 (London: Stevens & Sons Ltd, 24th ed, 1984) p 48. 

78 (1945) Cmnd 6659. 
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Under the 1908 legislation, a private company was one with membership limited 
to 50, restrictions on the right to transfer shares and a prohibition on any invitation 
to the public to participate in shareholding. The exempt private company was 
designed to give exemption from balance sheet disclosure only to a sub-group of 
such companies. Broadly, the definition aimed to eliminate companies which were 
owned or controlled by other corporations which were not exempt private 
companies themselves, but this is a considerable oversimplification of the 
conditions. The categorisation produced ‘hideous complications and capricious 
results.’”? It was abandoned by the Companies Act 1967, following the evidence 
of the Board of Trade to the Jenkins Committee that many of those claiming this 
status were ‘not very small in membership or in capital or in the extent of their 
undertakings.’®° After this, all companies were required to file accounts. 

With 403,000 companies on the register at the end of 1961 and only 16,000 of 
those public companies,*! the Jenkins Committee was far more concerned with 
the irresponsible multiplication of small companies and the dangers of abuse by 
undercapitalised companies than with facilitating incorporation for such 
businesses. It even favoured a minimum capital requirement but allowed itself to 
be persuaded against recommending this by witnesses who 


suggested that it would be difficult, if not impossible, to prevent a company, once formed 
with a statutory minimum of cash, from returning the cash to the promoters.” 


This important proposal was therefore summarily dismissed without further 
consideration of ways of making it operate effectively, despite the fact that the 
Committee favoured it in principle. The idea that a minimum capital requirement 
might encourage more serious consideration of incorporation, as a type of 
‘deposit,’ even if it were not possible to ensure long-term retention of the cash, 
was not discussed. The White Paper, Company Law Reform, produced in July 
1973, gave weight to the argument that a minimum share capital would deter 
frivolous incorporations and the 1973 Companies Act included such a provision 
but was lost with the defeat of the Conservative Government in the February 1974 
General Election. 

Despite the very clear emphasis on policing small companies in the Jenkins 
Report, by the time the Companies Bill 1967 was debated the Committee was 
already being criticised for not dealing with the small private company left exposed 
by its abolition of the exempt private company. By this time a form of incorporated 
partnership, drafted by Professor Gower, had been introduced in Ghana. Surprise 
was expressed that although Professor Gower was on the Jenkins Committee this 
area was ‘very poorly and weakly argued’ in their report.® A draft definition of a 
family or ‘proprietary’ company was introduced in Committee when discussing the 
1967 Bill,** but it met with the same problem as all other definitions of small 
companies — there was no real agreement about the type of company to be 
targeted. The draft would have limited the new status to, inter alia, companies 





79 Gower, op cit n 1, p 12. The definition takes up seven pages of the 1959 Palmer’s Company Law 
(London: Stevens & Sons Ltd, 20th ed, 1959). 

80 Jenkins Committee (1962) Cmnd 1794, paras 55—63, and see discussion in Magnus and Estrin, The 
Companies Act 1967 (London: Butterworths, 1967). 

81 Of the private companies, 70 per cent claimed exempt status: Magnus and Estrin, ibid. 

82 Jenkins Committee, op cit n 80, at para 27. 

83 Parliamentary Debates, Commons Standing Committee E, Session 1966—67, Vol IX, cols 9 and 73. 

84 ibid at col 4. 
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inter alia, companies where no person other than a director or the spouse or infant 
child of a director held shares or debentures. But this describes one kind of small 
company in one particular state: infant children grow up and spouses, all too 
frequently, are divorced. Should such life events result in a transformation of the 
status of the company? And why should a company owned by two brothers be 
subject to a different regime from that owned by a husband and wife? The scheme 
was patently unworkable and was dropped. Neither could agreement be achieved 
on a definition based on numbers of members or asset size. One amendment would 
have used a limit of £100,000 net assets, but many, including the Government, 
thought this much too high. A number of speakers in the debate clearly had only 
firms the size of their local grocer’s shop in mind. 

Subsequent reforms have been based on European Community Directives and 
have taken a different tack. Since 1980 United Kingdom company law has defined 
public companies, which have a minimum capital requirement, and all others are 
private.® ‘Small companies’ are defined by reference to turnover (not more than 
£2.8 million), balance sheet total (not more than £1.4 million) and number of 
employees (not more than 50). They must fall below at least two of these 
thresholds to be ‘small’ and therefore eligible for certain accounting and disclosure 
exemptions.*” As can be seen from the description of these companies, they cover 
a wide range and are a long way from the ‘proprietary company’ definitions which 
were in the minds of reformers in 1967.88 


The Problems Unresolved 


There were 960,600 companies on the register in March 1993 and only 11,700 
(1.2 per cent) of these were public companies.® There are no official figures on 
the number which are within the Companies Act definition of ‘small,’ but 
Government estimates” that around 90 per cent of all companies are ‘small’ 
appear to be supportable.*! If anything, this proportion will rise in future since 
the Ecofin Council has recently decided to increase the relevant thresholds by 25 
per cent to keep up with inflation and improve conditions for small companies.” 
Any serious reduction of protection for creditors and third parties (‘external’ or 
‘regulatory’ provisions) is unlikely to be targeted on ‘small’ companies as a whole: 





85 ibid eg at cols 23, 34, 39 and 63. 

86 s 1 of the Companies Act 1985. 

87 Companies Act 1985 (Accounts of Small and Medium-Sized Enterprises and Publication of Accounts 
in ECUs) Regulations 1992, amending Companies Act 1985, s 247(3). 

88 Another reform arising from a European Community Directive is the formal recognition of the one 
person company (Twelfth Directive on Single Member Private Companies ((1989] OJ L395/40), 
implemented in the United Kingdom by The Companies (Single Member Private Limited Companies) 
Regulations 1992, SI 1992, No 1699). This was not used as an opportunity for substantive change in 
the United Kingdom and therefore makes very little practical impact on our company law. 

89 DTI, op cit n 74. 

90 (1985) Cmnd 9749, para 8.5. 

91 For a detailed statistical survey, see Freedman and Godwin (1994), op cit n 10. The Freedman/ 
Godwin survey imposed a £1 million turnover limit on companies where possible, but since this 
sample was drawn from the Companies Register, this information was not always available due to the 
provisions permitting abbreviated accounts, discussed below note 94. Those filing abbreviated 
accounts or no accounts were included in our sample since exclusion would have introduced a number 
of distortions. The unincorporated firms were picked from the Yellow Pages so that there was no way 
of imposing size limits. Nevertheless, almost 90 per cent of our total sample had an annual turnover of 
less than £1 million. 

92 Agence Europe, Brussels, 23/3/1994. 
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the definition is much too wide for this purpose. The difficulty is then to create 
sub-groups. The 1967 Commons Committee debates and attempts at proprietary 
company definition were based on pure anecdote as to the make up of the corporate 
population. This has continued to be a problem. There are figures available on the 
size of businesses drawn from employment statistics and VAT registrations,” 
but those produced by the Companies Registry are based on legal distinctions such 
as public and private and the amount of nominal and issued share capital rather 
than by turnover and balance sheet total or number of employees. Of course, 
because of the relaxations for small and medium companies, this more qualitative 
information will not always be available.™ 

Attempts at qualitative definition have also foundered on lack of information and 
disagreement about the nature of the ‘small’ company. When abolition of the 
statutory audit was discussed in 1985, one option was to abolish the audit 
requirement for small companies all of whose members are directors.” In 1993, 
when the Government decided to take action on removing the audit requirement 
from some companies, attempts at a qualitative approach were abandoned in 
favour of size thresholds. Full exemption from audit is to be given to private 
companies with an annual turnover of less than £90,000 (said by Government to be 
40 per cent of all companies). For companies with a turnover above £90,000 but 
below £350,000, a compilation report will be permitted instead of an audit.” 
£350,000 is also the VAT cash accounting threshold but it is not clear whether the 
link will be a formal one. The original Government proposals were for much lower 
limits: a turnover linked to the VAT registration threshold (currently £45,000) and 
a balance sheet total not exceeding £100,000.%* The April 1994 Press Release 
states that ‘the overwhelming majority of respondents ... thought the proposed 
exemption thresholds were too low.’ Even the new thresholds are the subject of 
current criticism.°® A major problem is that the rationale behind them has not 
been made clear. The £90,000 limit introduces another new threshold for small 
business owners to assimilate. The methodology used seems to be one of trial and 
error. The Press Notice states that: 


Once implemented we will see how the measures work in practice and consider, in due 
course, whether any further changes might be appropriate. 





93 Even these are not as comprehensive as researchers would wish — see CE, Enterprises in the 
European Community (Luxembourg: EC, 1990): ‘Considerable estimations have been necessary to 
develop the UK enterprise database.’ 

94 Under Sched 8 of the 1985 Companies Act as amended, small companies may file an abbreviated 
balance sheet and no profit and loss account, in which case turnover and number of employees will not 
be apparent from the file. 

95 DTI, Accounting and Audit Requirements for Small Firms (DTI, 1985). 

96 HM Treasury Press Release, A Budget for Enterprise, 30 November 1993; DTI Press Notice, 7 April 
1994, op cit n 44. See also Freedman and Godwin, JBL, op cit n 35. Shareholders with a holding of 10 
per cent or more will be able to veto use of the exemption. The original DTI consultative document 
suggested that unanimous agreement would be required. No explanation has been given of this change. 
There is one qualitative element remaining in the definition of eligible companies. They must not be 
‘part of a group structure or subject to a statute-based regulatory regime.’ It remains to be seen how 
this will be dealt with in the Regulations. 

97 It appears from the DTI Press Release that this relief will be more limited than had been hoped by some 
since the compilation report will be required to be from an independent accountant holding a practising 
certificate from one of the accountancy bodies, or registered as an auditor confirming that the annual 
accounts have been prepared from the company’s accounting records in accordance with the relevant 
format and disclosure requirements of the Companies Act 1985. 

98 DTI, Audit and Accounting Requirements for Very Small Companies (London: DTI, 1993). 

99 See IOD, op cit n 9; Deregulation Task Forces Proposals, op cit n 6, proposal 416. 
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It is surely the case that a prerequisite for further reforms which are aimed at a sub- 
group of small or private companies based on size is a thorough census of the 
registered company stock so that thresholds can be formulated based on real needs 
and not anecdotal evidence.! Frequent shifts in policies and threshold levels are 
most disruptive to the small business community. Throughout the debates 
described above there has been lack of agreement and knowledge as to the types of 
business actually incorporating, with policy swaying between attempts to facilitate 
the use of the company by small traders and attempts to control them. Any serious 
work programme on the reform of legal regulation of small firms should certainly 
commence with some fact finding. 

It has been reported that ministers see the issues to be considered by the Law 
Commission as: 


a means to removing obstacles to the growth of small businesses into medium-sized 
companies better able to compete, particularly in the European single market, and to provide 
increased employment. !°! 


This is a very different objective from that of easing the burdens on the smallest 
businesses, many of which have no desire to grow.! This reflects the major 
problem of unclear definition and objectives in this area. There is a tendency for 
reforms initially intended for the very smallest firms to be ‘hijacked’ by those 
supporting larger firms and ‘growth’ firms, in relation to which different 
considerations may very well apply.'® The nature of the relief can change as 
thresholds rise and more safeguards are required.!“ To ensure that reliefs are 
effectively targeted, statistical and economic information is essential. 


D New Corporate Form or Modification — Overseas Experience 


As outlined above, one option which the Law Commission has been asked to 
consider is a completely new corporate form. The position in other European 
countries, such as France and Germany, is often’ cited in support of such a 
proposal, since those jurisdictions have more than one corporate form. However, 
it can hardly be argued that our lack of a specialist corporate form for small firms 
is deterring incorporation which, if anything, is more frequent in the United 
Kingdom than in other European countries. This may in part be ascribed to the 
absence of a minimum share capital requirement in the United Kingdom, whereas 
all the other members of the European Union (except Ireland) have such a 





100 For an exercise of this nature in the US, see Conard, ‘The Corporate Census: A Preliminary 
Exploration’ (1975) 63 Cal L Rev 440. 

101 Mason, Small Businesses Set to Benefit in Wide Review of Company Law, Financial Times, 7 April 
1994. This is not an objective set out in the Press Release. 

102 ‘It has already been established that the majority of Britain’s small firms do not want or do not have the 
ability to grow, but now it seems that even the growth-oriented firms may have rather limited 
objectives.’ Gray, ‘Growth-Orientation and the Small Firm’ in Caley, Chell, Chittenden and Mason 
(eds), Small Enterprise Development (London: Paul Chapman Publishing Ltd, 1992). 

103 This occurred in Australia: see pp 579—580. The author’s survey did not seek to explore the 
relationship, if any, between legal form and growth, this not being the major preoccupation of the legal 
arguments being tested. For a further discussion of this, see Freedman and Godwin (1994), op cit 
n 10. The terms of the current debate suggest that this should now be explored further. 

104 As in the case of the abolition of the statutory audit. Extension beyond the originally proposed 
thresholds has resulted in the introduction of the compilation report for firms at the upper end of the 
range to be relieved. This complication could have been avoided by keeping the threshold low. 
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requirement applying to their private company form as well as to public 
companies, !° 

About 34 per cent of United Kingdom firms are incorporated.!°° In France, in 
1983, 14 per cent of firms were incorporated as Sociétés a Responsibilité Limitée 
(SARLs), the incorporated form for small firms, and 6 per cent used the large 
corporate form (Sociétés Anonyme or SAs).!” The minimum capital requirement 
of the SARL is currently 50,000 francs (£6,000). In Germany, the small company 
form (the GmbH) has a minimum capital requirement of 50,000 DM (about 
£20,000). In 1980, only about 6 per cent of firms used this form with very tiny 
numbers using the Aktiengesellschaft (AG) or stock corporation designed for the 
large corporation.'° 80 per cent of all German firms were individual 
proprietorships. The most popular limited partnership form in Germany is the 
GmbH & Co KG, which is a limited partnership whose general partner is a 
GmbH.! What evidence is available, therefore, does not suggest that the 
absence of a range of legal forms in the United Kingdom leads to a lower level of 
incorporated trading here than in other European countries.!!° 

Although France and Germany have these specialist corporate forms for small 
companies, they do not appear to be much more flexible or free of formalities than 
the general private company in the United Kingdom, particularly now that the 
United Kingdom elective regime permits private companies to avoid holding 
meetings and most resolutions will be effective in writing without a meeting.'"! 
The true comparison is between the GmbH and the SARL on the one hand and the 
much more rigid AG and SA on the other. For example, all AGs must have a 
supervisory board whereas GmbHs with fewer than 500 employees need not do so. 
As this reference to GmbHs with 500 employees shows, the form is in fact used by 
many large firms and the vast majority of German subsidiaries of foreign 
corporations are GmbHs. Although designed for small firms, the GmbH has, in 
Kahn-Freund’s term, been annexed by large ones.'!? In this sense, the GmbH is 
little more tailored to small firms than is the United Kingdom private company. 





105 The author learned during discussions at the European Commission in July 1993 that this was a matter 
of concern to some Member States, particularly Germany, and consideration was being given to an 
extension of the Second Directive to private companies partly for this reason. A report (unpublished) 
has been prepared for the Commission by Boden de Bandt de Brauw Jeantet & Uria (Brussels, July 
1992). 

106 Of all registered VAT units, 38 per cent are sole proprietors, 26 per cent partnerships and 34 per cent 
companies (1989/90 figures). Since this does not include firms below the threshold for registration 
(£23,600 in 1989/90 and now £45,000) unless they register voluntarily, it omits some very small firms 
which are more likely to be unincorporated than incorporated and so may slightly overestimate the 
percentage of companies. 

107 Vickery, Small Business in Europe, Burns and Dewhurst (eds) (London: Macmillan, 1986). Other 
forms used by small business in France account for fewer than 5 per cent of firms each. For example, 
the Société en Nom Collectif accounts for less than 1 per cent of businesses. 

108 Buxbaum and Hopt, Legal Harmonisation and the Business Enterprise (European University Institute, 
Walter de Gruyter, 1988) p 171. 

109 Maitland-Walker, Guide to European Company Laws (London: Sweet & Maxwell, 1993). 

110 It should be noted that the comparisons are made between figures for different years and some of the 
data is old. The German figures are, of course, pre-unification and so must be treated with caution. 
The difficulties of collecting data on small enterprises in the European Union are discussed in 
Enterprises in the European Community, op cit n 93. Most Member States have deliberately avoided 
building up systematic statistical inquiries at the very small firm level to avoid imposing burdens: see 
also Buxbaum and Hopt, n 108, p 169. 

111 Companies Act 1985, ss 379A and 381A inserted by the Companies Act 1989. 

112 Wooldridge, op cit n 14; Drury, ‘Legal Structures of Small Businesses in France and England 
Compared’ (1978) ICLQ 510, at p 527 describes a similar position in relation to the SARL. The 
French have now introduced a simplified form of Société Anonyme, but only for joint ventures 
(Financial Times World Accounting Report May 1994). 
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In formulating his proposed new form of incorporation in 1981, Professor 
Gower decided that none of the Continental legal systems provided a wholly 
suitable model.!! The incorporated limited partnership which he put forward 
suffered from much the same difficulty as the Limited Partnership Act in 1907 in 
that it offered the business owner something less than the full limited liability 
company to which he had become accustomed to having access.'!* Any chance of 
success would have been dependent on a minimum capital requirement being 
introduced for full limited liability companies, so giving the new form an 
advantage by deterring use of the existing one. The consultative document which 
contained Gower’s proposals listed a number of objections to this: it would be 
difficult to enforce maintenance of the capital; the level at which it would be set 
would be arbitrary since different types of business have different needs and the 
requirement could be applied to new companies only and so would take a Jong time 
to become truly effective.!!5 When the new form of incorporation was not 
acclaimed, consideration of a minimum capital requirement was quietly dropped. 

Gower’s model would have been limited to entities with no more than 10 
members (not a figure based on any empirical evidence!'), would have 
simplified registration, applied partnership rules to internal relations and given 
members an entitlement to a fraction of the firm’s net worth, not a share. One 
important feature would have been that each member would have been entitled to 
take part in the management of the busines and any provision precluding this would 
have been void. Similarly, it would not have been possible to contract out of a 
provision that unanimity would be required for a change in the nature of the 
business.''7 These provisions were based on section 24 of the Partnership Act 
1890, with the significant difference that under the Partnership Act the equivalent 
provisions can be varied by express or implied agreement. 

Under Gower’s scheme, on death or retirement there would have been buyout 
provisions, failing which the firm would have been wound up unless the existing 
participants wished to admit an outside purchaser or legatee. External relations 
would have operated along the lines of partnership rules, with no ultra vires rule. 
Floating charges would have been available and debts due to partners would have 
been deferred to creditors. There would have been personal liability for 
withdrawals during two years prior to winding up unless it could be shown that the 
firm was solvent at the time of withdrawal; otherwise withdrawal would not have 
been restricted. There would have been no statutory audit requirement; only an 
auditor’s certificate of insolvency would have been required. 

Adopting the ‘internal’ and ‘external’ divide proposed above, ''8 it is hard to see 
that the ‘external’ or ‘regulatory’ benefits offered by Gower have much relevance 
in the current debate. The statutory audit is now being abolished or lessened in 





113 DOT, op cit n 11, p 28. 

114 “It is difficult to see what would make any novel corporate form sufficiently attractive in itself to lure 
people away from the limited company’ — Sealy, ‘The New Form of Incorporation: A Personal 
View,’ The Company Lawyer, Vol 2, No 3, 128. 

115 DOT, op cit n 11, s7. 

116 See Wooldridge, op cit n 14. Some American states use this figure as did the original US Internal 
Revenue Sub-chapter $ corporation. 96 per cent of the company respondents to the author’s 
questionnaire had five or fewer sharehoiders and 68 per cent had only two shareholders. This was a 
sample biased towards the small end of the corporate population but the figures are striking and show 
the need for more information before formulating such proposals. 

117 DOT, op cit n 11, p 29. 

118 At pp 557-559. 
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impact for many small firms," the cost of start up is not a major problem for 
companies in any event, and ultra vires problems are much diminished following 
the 1989 Companies Act.!° 

The ‘internal’ or ‘facilitative’ rules proposed by Gower might be more 
attractive. However, it is not clear that a new legal form is needed to achieve them. 
To some extent they can be achieved already by a combination of carefully drafted 
articles and shareholders’ agreements, including voting agreements. The case of 
Russell v Northern Bank Corp Ltd!” has highlighted the pitfalls for those drafting 
such agreements, whilst confirming the basic efficacy of the device. It was held in 
this case that although the company’s exercise of its statutory powers could not be 
fettered, a severable shareholders’ agreement was enforceable inter se as a 
personal agreement. By careful drafting this can be backed up by creating special 
voting rights to prevent the passing of a resolution to exercise a statutory power. Age 
Voting agreements may be used to prevent a shareholder from voting in 
contravention of an agreement or compelling him to vote as agreed.!” 

There are problems with leaving these matters to shareholders’ agreements. 
Easterbrook and Fischel argue persuasively that: 


corporate law is a set of terms available off-the-rack so that participarts in corporate ventures 
can save the cost of transacting.” 


On this analysis, corporate codes and case law provide, free of charge (as ‘public 
goods’), accumulated knowledge and experience built up over the years. It is 
arguable that small company participants without easy access to expert advice, 
little experience of the pitfalls of running a business and no interest in what they 
would see as pure mechanics, prior to a problem actually arising, need such 
standard terms as much or more than large firms. This is supported by the 
empirical evidence on the low level of shareholders’ agreements and tailored 
articles and the lack of understanding of such articles. 

However, this does not necessitate a special legal form with all its associated 
problems, such as defining firms eligible to use the form and providing for 
transition from one form to another. It would be sufficient to clarify the law on 
shareholders’ agreements and to provide a range of options and elections from 
which shareholders could choose.! These would relate to such matters as the 
right to participate in management, the holding of meetings, rights to transfer 
shares and rights of parties to be bought out on retirement, death or in the event of 
disagreement. Possibly these could be gathered together for convenience in one 
chapter of the Companies Act, but not in a separate Act, since the latter would 
merely necessitate repetition of provisions applicable to all companies. This 


NN 


119 See n 96 and text thereto. 

120 Despite the problems with this legislation, in practical terms for very small companies the problems 
are much reduced. 

121 [1992] 3 All ER 161 (HL). For an argument that the decision in Russell does not protect members 
sufficiently and that the right to enforce such contracts should be restricted, see Riley, ‘Vetoes and 
Voting Agreements: Some Problems of Consent and Knowledge’ (1993) NILQ 34. 

122 Bushell v Faith [1969] 1 All ER 1002 and see Griffiths, ‘The Need for More Flexible Corporate 
Structures,’ Palmer’s In Company, January 1993. y 

123 Greenwell v Porter [1902] 1 Ch 530; Puddephatt v Leith [1916] 1 Ch 200. See generally Stedman and 
Jones, Shareholders’ Agreements (London: Longman, 2nd ed, 1990). 

124 Easterbrook and Fischel, op cit n 21. 

125 This proposal is for a wide range of options covering matters sometimes dealt with currently in the 
articles or in shareholders’ agreements. In addition, the elective regime introduced in the Companies 
Act 1989, which relaxes formalities such as the need to hold meetings, could be extended: one of the 
options put forward by the DTI Working Group. 
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approach could be achieved by some amendments and additions to substantive 
company law, coupled with an expanded range of standard articles of association. 
There is no reason why the flexibility offered by this combination should not be 
available to all private companies, provided unanimity was required for the 
elections and any change to them. The legislation would continue to provide 
default provisions and could also continue to offer a remedy in the case of unfair 
prejudice, although the extent to which this jurisdiction should be subject to the 
contract of the parties would require consideration. !6 

In the United States of America, where many States have either a separate Close 
Corporations Act or Chapter, the general corporation law was originally much 
more rigid and restrictive than in the United Kingdom and this accounts for the 
perceived need for special legislation.” However, the Revised Model Business 
Corporation Act of 1984 is considerably more flexible.'”8 Thus, according to the 
introductory comment to the 1984 Model Statutory Close Corporation 
Supplement,’ it is 

usually possible to achieve any desired legal result within a closely held corporation without 


recourse to the Close Corporation Supplement by the use of sophisticated contracts among 
the shareholders and special provisions in the articles. 


The advantage of using the Supplement is said to be that it can achieve the same 
results with less drafting and a lower probability that some factor has been 
overlooked. What it does not do is simplify the legislation applicable: the 
Supplement commences by applying the Model Business Corporation Act to 
statutory close corporations to the extent not inconsistent with the provisions of the 
Supplement and then goes on to provide for special arrangements, many of which 
require further authorisation in the articles to come into force. The Board may be 
eliminated so that management powers are vested in the shareholders and 
shareholders may be given partnership style rights to dissolve the corporation. 
Shareholder agreements relating to the regulation of the business of the 
corporation are authorised; great flexibility is permitted, but unanimity is required 
for adoption and amendment. There are provisions for judicial supervision in cases 
of oppression, unfair prejudice or deadlock. 

Many of the provisions of the Supplement are optional and depend on the 
articles. This is a very important difference from the new legal form proposed by 
Gower which would have made it mandatory for all participants to have the right to 
manage, for example.! A flexible approach such as is adopted by the Model 
Close Corporation Supplement is preferable to a mandatory, simplified package 
because the latter is unlikely to encompass the range of needs experienced by small 
companies. It is a false economy to provide a cut price statute for a complex 
situation. 

For this reason, the New Zealand Law Commission, which considered this issue 
recently, decided in favour of making its general company law as flexible as 


126 See Riley, ‘Contracting Out of the Company Law: Section 459 of the Companies Act 1985 and the 
Role of the Courts’ (1992) 55 MLR 782. 

127 Cheffins, ‘US Close Corporation Legislation: A Model Canada Should Not Follow’ (1989) 35 McGill 
LJ 160. Cheffins reviews the US literature thoroughly. 

128 American Bar Association, Revised Model Business Corporation Act Annotated (New York: Harcourt 
Brace Jovanovich, 3rd ed, 1985). 

129 ibid. 

130 It should be noted that neither the SARL nor the GmbH give all shareholders the right to participate in 
management: Maitland-Walker, op cit n 109. 
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possible but not to have a special small company statute. In its report, the 
Commission states: 


It is, moreover, a feature of closely-held corporations in other jurisdictions that they are 
extremely diverse. The flexibility required of statutes catering for them means that tailor- 
made constitutions may generally be necessary in any event." 


The New Zealand Companies Act 1993 provides for companies to have a 
constitution which allows them to vary many of the statutory rules.'3? Likewise, 
in Canada, the Canada Business Corporations Act of 1975 is sufficiently flexible to 
make a special close corporations statute unnecessary.'? In the United States, 
despite the existence of Clase Corporation Statutes in many States, it is reported 
that they are not much used.’ It is interesting to note that Delaware, that most 
deregulatory of States, has a very short Close Corporations Chapter rather than a 
special statute, presumably because much of the flexibility desired can be achieved 
under the general law in any event.'3> Nevertheless, the status of the company as 
a close corporation must be acknowledged on the certificate of incorporation, so to 
this extent it is a different type of entity. 

One country which did follow Gower’s proposals and create a new legal form is 
South Africa.'3° On the face of it this has been a great success story. The Close 
Corporations Act, consisting of only 83 sections, prescribes no share capital and 
thus contains no capital maintenance rules, and requires no prescribed meetings 
and no statutory audit. The internal relations of the members (a maximum of 10, 
who must be natural persons) are governed by partnership-type rules which are 
subject to variation by agreement.'*” Thus, the provision that all members may 
take part in the management of the company may be varied, a clear improvement 
on Gower’s proposals which, by insisting on this provision as mandatory, could 
have prevented growth and change: a company may start out being jointly 
managed by its shareholders but will want the flexibility for this to change should 
one shareholder become ill or die, for example. 

Between 1985 and 1993, 288,020 Close Corporations were registered in South 
Africa as compared with 61,559 private companies.'** In part, the popularity of 
the new form may be ascribed to tax advantages deliberately bestowed on it: when 


131 New Zealand Law Commission, Report No 9, Company Law Reform and Restatement (Wellington: 
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132 International Business Lawyer 9, January 1994. 
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134 Hamilton, Corporations (St Paul, Minn: West Publishing Co, 3rd ed, 1986) p 516. For a critical 
analysis, see Karjala, ‘A Second Look at Special Close Corporation Legislation’ (1981) 58 Tex L Rev 
1207. 
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Subchapter S: Classification Issues Revisited’ (1992) 60 Cincinnati L Rev 1083. I am grateful to 
Caroline Bradley for her assistance on this point. 

136 See Naude, ‘The Need for a New Legal Form for Small Business’ (1982) 4 Modern Business Law 5: 
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Town: Juta & Co, 1989). 

137 Delport and Pretorius, ibid. 

138 For these figures and further information on the South African position, I am indebted to Professor 
J Henning of the University of the Orange Free State with whom I had conversations and whose 
lectures I attended whilst he was Visiting Fellow at the Institute of Advanced Legal Studies. These 
figures include conversions from one to the other. 
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these advantages were removed in 1989, new registrations began to fall. 
Again, the particular economic and political climate in South Africa must surely 
account for some of the development, with the Government actively encouraging 
use of this form by groups which had not previously been engaged in the formal 
business economy. There are then good reasons for caution in following the South 
African example in the United Kingdom. Moreover, it should be noted that the 
original intention in South Africa was to phase out the private company 
completely." The Close Corporation was to be the usual form for non-public 
companies. However, this has not occurred. Instead there are now three forms in 
existence, yet the Close Corporation, despite the limitation on number of 
members, is actually being used by companies which are large in terms of assets. 
There are consequent worries that this could give rise to abuse of the simplified 
legal form: the membership test seems inadequate to determine which companies 
should benefit from the removal of external requirements associated with this new 
legal form. The linkage of the internal and external provisions inherent in the 
creation of a specialist legal form creates problems as the relevant limits may not 
be the same for each case. The South African experience will need to be monitored 
carefully by reformers in the United Kingdom.' 

Attempts in Australia to follow a similar route to that in South Africa were not 
successful.'42 Few tears were shed when the Australian Close Corporations Act 
1989 was lost as a result of constitutional problems.'*3 The concept behind the 
Australian Act may have been similar to that in South Africa, but the execution 
was very different. The Australian Act had 170 clauses and still incorporated much 
of the general law by reference.'* Thus it remained relatively complex, and also 
offered fewer advantages to users than the proprietary company, a category which 
already existed. Under the Close Corporations Act provisions, limited liability 
could be lost relatively easily, for example, if the number of members exceeded 
10. This led to arguments that this limit on members was too low and comparisons 
were made with the United States where the limit for close corporations provisions 
is normally 50 members. This objection ignored the fact that the United States 
provisions generally deal only with the internal issues of company law, whereas 
the Australian Act would have dealt with external or regulatory provisions also. !*° 
Another major criticism was that the Act assumed that all members would 


139 The perception that the new form offers tax advantages may still linger despite their removal. This is a 
common phenomenon. 

140 Naude, op cit n 136. 

141 In The Company Lawyer (1993) Vol 14, No 11, at p 229, J Du Plessis comments: ‘I am convinced 
that a comprehensive investigation of the South African company law will in fact accentuate the 
various spheres in which the company and the close corporation ought to operate respectively. In so 
doing, the conclusion may well be that such differentiation is unnecessary, as was the case in New 
Zealand.’ 

142 Companies and Securities Law Review Committee, Report to the Ministerial Council on Forms of 
Legal Organisation for Small Business Enterprises (Sydney: September 1985), discussed in Hill, 
‘Close Corporations in Australia — The Close Corporations Bill 1988’ (1989) 15 Can Bus LJ 43; 
Greenwood, ‘The Close Corporations Act 1989 — Where Did Parliament Go Wrong?’ (1989) 
Butterworths Company Law Bulletin (Australia). 

143 New South Wales v The Commonwealth (1990) 169 CLR 482. 

144 Hill, op cit n 142, p 44. 

145 Subsequent research showed that 99.1 per cent of existing exempt proprietary companies in Australia 
have ten members or less, so that this objection seems unfounded. Joint Statutory Committee on 
Corporations and Securities, Close Corporations Act 1989 (Canberra: Commonwealth of Australia, 
1992). 
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be involved in management and so could not accommodate the passive 
investor. 146 

When the Act failed for constitutional reasons, the opportunity was used to argue 
for modifications of the close corporation concept. It became apparent that if the 
changes being urged on the Government were adopted, there would be little 
distinction between the new form proposed and other proprietary companies. 
Therefore, the Attorney-General’s Department published new proposals to 
simplify the existing general law on proprietary companies." These concentrate 
on relaxing external requirements and simplifying internal requirements on 
meetings. They do not appear to deal with the more complex issue of formulating 
appropriate provisions for the internal operation of the business. However, 
existing Australian law has the flexibility to allow much to be achieved without 
new provisions.'48 The new proposals divide proprietary companies between 
small and large for the purposes of some of the regulatory reliefs, and have moved 
from a definition based on number of members to one similar to that used in the 
United Kingdom, based on two out of three size criteria being satisfied.!“° 

The Australian experience illustrates the impossibility of formulating a simple 
statute that will cater for small business generally. Aimed at the owner-managed 
enterprise, the Close Corporations Act was attacked because it did not cover those 
firms where the identity between owners and managers was not complete. 
Targeted at the smallest firms, it nevertheless covered potentially large ones, the 
test of 10 members being at once too wide to exclude sizeable firms and too narrow 
for many critics. There was no simple process for converting a close corporation 
into a proprietary company: thus the creation of the new form was seen as a barrier 
to growth. History and logic suggest that a similar exercise in the United Kingdom 
is likely to develop into a comparably contentious task. 15° 

A final salutary example can be found in the Swiss experience.!>! The Swiss 
AG was fairly liberal!’ and was widely used by small firms. However, in 1936 it 
was decided to import a new form modelled on the German GmbH to allow 
freedom of internal structure for small undertakings. Yet the Swiss GmbH is not 
widely used. Various reasons are given for this,°? amongst them the fact that 
there is a presumption that all partners may and shall jointly manage and represent 
the partnership. This is seen as a disadvantage. Here, as elsewhere, a presumption 
based on the oversimplistic dichotomy between the owner-managed firm and all 
others has proved to be unhelpful. The fact that small firms were already familiar 
with use of the AG by the time the GmbH was introduced is another obvious 
factor. In addition, members do not have full limited liability, although their 
liability is restricted to the registered capital. 


146 ibid p 24. 

147 Corporations Law Simplification Program, Proposal to Simplify Proprietary Companies (Barton: 
Simplification Task Force, 1994). 

148 Hill, op cit n 142. 

149 The criteria are based on gross operating revenues, gross assets and number of employees: for the 
United Kingdom criteria, see text to n 87. 

150 The political and economic situation in the United Kingdom being nearer to that in Australia than that 
in South Africa, it is submitted that the Australian experience is that which should guide us. 

151 I am grateful to Benedikt Suter, LLM student at the LSE, who is writing a dissertation comparing the 
law on private companies in Switzerland and the United Kingdom and who has supplied information 
and valuable comment on Switzerland. 

152 The Swiss Federal Court interpreted company legislation in a way appropriate for small firms where 
necessary. 

153 Including the cultural and emotional reason that this form was unpopular due to its provenance. 
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Due to the pressure on the Swiss to bring their company law into line with that of 
their neighbours in the European Union and therefore to increase the amount of 
regulation governing the AG, further consideration has recently been given to the 
needs of small companies. The idea of dividing the AG into two parts has not found 
favour for reasons which reflect the analysis here: the difficulty of formulating a 
suitable definition and the need for growing firms to change form being two main 
objections." It has also been pointed out that such a division would increase the 
total length of the Swiss commercial code by necessitating considerable repetition. 
Development of other existing forms to cater for small firms is now under 
consideration. ; 

What is instructive is that, despite the existence of a wider range of legal forms 
in Switzerland than in the United Kingdom, the main corporate form has still been 
the choice of many small firms. Though they may complain of the consequent 
burdens, it appears that the type of business owner who wishes to incorporate will 
tend towards a legal form which gives him full limited liability and prestige. He 
will also favour a form which is capable of use where there is not total identity of 
ownership and management. 


E Conclusion 


The dichotomy between the owner-managed firm and those in which ownership 
and control are separated is an unhelpful starting point for an examination of the 
legal structure suitable for small firms. It oversimplifies by suggesting that a 
single, short, new legal form could cater for small firms generally. If we view 
company law as providing a standard form contract,'*> this merely amounts to an 
argument that two standard forms are better than one. : 

However, converting two standard forms into two entirely different legal 
structures, with formalities required for movement from one to the other, would 
introduce elements of rigidity. One set definition would be needed to describe the 
characteristics of those firms which could use the more relaxed regime. A choice 
would need to be made between the two packages on offer, although it might be 
that neither was entirely appropriate. For example, the legal form applicable for 
small companies might be designed for firms where all shareholders participate in 
management. The retirement from management of one shareholder would then 
necessitate not just an adjustment of an agreement but a complete re-registration. 
This hardly suggests a reduction in complexity and cost for. small business owners. 
Such a requirement could also stultify growth. Small business research has shown 
clearly that one of the major barriers to growth of small firms is the desire for 
independence and the unwillingness to part with control, particularly by the 
alienation of equity in a company.!56 A structure which enforced this reluctance 
by requiring all members to be involved in management could have a negative 
impact on the small business community. 

If the belief that every type of firm requires its own legal form is combined with 
a recognition that there are not just two types, but a range of firms across a 





154 Groupe de Reflexion, ‘Droit des Sociétés,’ Rapport Final (Berne: Office Fédéral de la Justice, 
September 1993). 

155 Easterbrook and Fischel, op cit n 21. 

156 Curran, Bolton Fifteen Years On: A Review and Analysis of Small Business Research in Britain, 
1971—1986 (London: Small Business Research Trust, 1986); Gray, in Caley et al (eds), op cit 
n 102. 
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continuum, this would suggest that only a myriad of separate legal forms could 
provide entirely for the requirements of business associations. This is as 
unnecessary as it is impractical. One flexible structure, coupled with a wide range 
of statutory selections from which shareholders or their advisers could ‘pick and 
mix,’ would reduce the need for rigid choices at each stage of development and 
allow for the natural development of the company. Such a scheme would not be 
simple, but there is a trade-off to be made between simplicity and comprehensive 
provision for most eventualities. The choice could be presented in such a way as to 
drive home the significance of the elections being made, so that small business 
owners would better understand the legal relationships they were creating. 

Where there was truly complete identity of ownership and control (and this is 
only inevitably the case in a one person company), many formal burdens could be 
avoided informally and without any need for safeguards. In those cases, the more 
complex options — which might involve the formulation of agreements on 
management and voting — could simply be ignored, but they would be available in 
the statute to be called upon should the situation change. By making these 
selections subject to unanimous agreement, and in some cases, periodic review, 
this scheme would be self-limiting, avoiding the problem of definition, and new 
entrants could be protected. 

Another way to deal with problems which might arise in small firms, such as 
exclusion from management and determination of exit price for a minority 
shareholder, is to leave them to judicial decision. This is, in effect, the method 
evolving under section 459 of the Companies Act 1985,!5 which provides for the 
court to have a wide discretion as to remedies where there is unfair prejudice to a 
minority shareholder. Such an approach is helpful to minorities but requires costly 
judicial intervention. Attempts by some judges, notably Hoffmann LJ, to use 
companies legislation to hold shareholders to contractual bargains in the articles in 
such cases have been curbed by the Court of Appeal, which has asserted an 
unfettered jurisdiction to impose its own terms in these situations. !58 This has the 
advantage of avoiding arbitrary and unfair agreements but may be abused by 
unscrupulous minority shareholders to extract a higher price from the majority 
under threat of costly court action. It has been argued by Riley that judicial 
interference in private contracting within small companies is inevitable and 
legitimate due to the inadequacy of such contracting and its potential for 
unfairness.'°? However, if a statutory standard form exit clause embodying those 
factors considered important by the courts could be developed, and enforced in all 
but extreme and unusual cases, a great deal of cost and uncertainty could be 
avoided. The advantage of making this a statutory standard form rather than 
leaving the problem to be catered for by the market (that is, formulated by lawyers 
and company formation agents) is that, where the form does not offer a complete 
solution to an unforeseen problem, the courts can supply an answer which will then 
be incorporated into the general law.'® l 

None of this requires a new legal form, but only new options!*! and standard 
form articles within the existing structure. The options could be collected together 





157 And note that there is a similar jurisdiction under the American Bar Association Model Statutory Close 
Corporation Supplement discussed at p 577. 

158 Virdi v Abbey Leisure Ltd, op cit n 22. 

159 Riley, op cit n 126. 

160 Easterbrook and Fischel, op cit n 21, p 35. 

161 This might necessitate some substantive changes in the general law; for example, amendment of s 303 
of the Companies Act 1985 governing removal of directors. 
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conveniently in a special chapter as in some of the American states. However, it 
would be desirable to avoid a completely new statute not amounting to a new legal 
form but merely collecting together material relevant to the private company. This 
would require a great deal of material to be repeated or incorporated by reference. 
As discovered in Australia, it would become a lengthy piece of legislation in itself. 
Little purpose would be served by such an exercise. 

One problem with past proposals for new legal forms has been their failure to 
draw a distinction between what have been described here as internal and external 
provisions. Gower’s new form, for example, and the Australian Close Corporation 
attempted to deal with both problems. This resulted in confusion of objectives and 
discontent with the definitions chosen. Definition by reference to the number of 
members is not appropriate where the issue is the public interest: it may bear little 
relation to the level of corporate assets and, being qualitative, is much more 
relevant to methods of management and decision making than to eligibility for 
relief from external burdens. There is no hard information available concerning 
the size of firms in existence in the United Kingdom in terms of numbers of 
members, but it seems likely that the vast majority of existing private companies 
have fewer than 10 members.!® It seems, therefore, that any internal relaxations 
designed to assist companies with small numbers of shareholders should be 
available to all private companies, leaving the parties to decide if such a regime is 
appropriate for them. Once the internal and external provisions are uncoupled in 
this way, it is much easier to formulate sensible and well-targeted definitions of 
those firms to which relaxed external provisions might apply. These limits can be 
kept fairly tight to avoid abuse, whilst removing the need for any limit on those 
who may take advantage of options and elections within a liberal internal regime, 
since this may be decided upon by the parties. 

What is required, therefore, is a flexible, general corporate form for those for 
whom incorporation makes sense because there is some prospect of genuine 
limited liability being created or capital being raised from outside investors. For 
such business owners, the availability of options and a selection of standard form 
articles would be a real advantage. Where corporate form would be a burden, 
because its privileges would be withheld by third parties in view of the nature of 
the firm, or because these privileges are not really needed or expected, a minimum 
capital requirement would be a valuable barrier against some of the 
‘misincorporation’ currently taking place. This view is supported by the data on 
the relevance of capital presented above.’ Regardless of whether capital 
maintenance could be assured or the level was sufficient to provide protection to 
creditors, it could be a symbol of intent and could drive home to the business 
owner the import of the liabilities and burdens he would have to take on in return 
for the privilege of limited liability. In a similar way, the need to consider various 
alternative standard form agreements on offer could be used to persuade potential 
shareholders to consider the relationships into which they were about to enter. 1% 
Disincorporation relief for those already incorporated and wishing to escape the 





162 See n 116 and n 145 above, and also Carsberg, Page, Sindail and Waring, Small Company Financial 
Reporting (London: Prentice Hall, 1985). 

163 See p 562 above. 

164 Presentation is important here. A booklet explaining these issues and also setting out some questions 
for potential business owners to consider before deciding on their business form and the special 
provisions for which they might elect if choosing incorporation could be produced by Government. If 
presented as valuable advice rather than pure form filling, it might not be seen to be burdensome. One 
firm of auditors interviewed provided a service of this kind to their clients and found it to be popular. 
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consequent burdens would also assist. Firms which might otherwise incorporate to 
gain prestige and credibility could be assisted by a simple registration 
procedure.'® A statutory standard form partnership agreement could also save 
unincorporated firms setting up costs in much the .same way as incorporation is 
seen to do currently. 

This would not be the simplification of company law currently being demanded. 
However, simplification may have more relevance in the case of external 
requirements which must be observed on a regular basis, and where observance is 
enforced, than in the case of internal requirements. Such internal requirements 
may provide a useful backstop should problems arise without creating great cost 
once they are in place. The fact that they do not make for good bedtime reading 
does not destroy their value. 

An increase in barriers to incorporation at the outset, as opposed to an increase 
in recurrent running costs, should result in fewer dissatisfied businesses in the long 
run. This could be a long-term saving for business owners and the wider business 
community. The corporate form brings burdens and privileges to the small 
business. For those-who cannot utilise the privileges, the burdens will always be 
too great. But a flexible general company law can serve a wide range of firms and 
be moulded to facilitate the operation of their businesses. The real challenge is to 
produce clearly drafted general company law based on coherent principles. The 
value of the corporate form would then be enhanced for all firms using it, whatever 
their size. 





165 The Chambers of Commerce are keen to set up a registration system — see Bennett, Attaining Quality: 
The Agenda for Local Business Services in the 1990s (London: LSE Department of Geography, 1990). 
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Media Ownership and Control: A European Approach 
L.P. Hitchens* 
Introduction 


Towards the end of 1992 and throughout 1993, companies in the United Kingdom 
associated with press and broadcasting activities campaigned for changes to the 
media ownership and control rules. In particular, many of the media companies 
wanted to see a relaxation of the rules preventing mergers between those 
Channel 3 licensees which operated in the larger regions.! One of the reasons for 
the advocacy of change was the fear that media companies from other European 
Community countries, such as Italian Berlusconi’s Fininvest and German 
Bertelsmann, unhindered by UK ownership and control restrictions, would be able 
to step in and bid for these companies.” At the same time, pressure was also being 
felt from the newspaper companies for a relaxation of the cross-media ownership 
rules.? The outcome of this campaigning was that on 1 January 1994 the 
Broadcasting (Restrictions on the Holding of Licences) (Amendment) Order 1993 
came into force.* This order allowed licensees in the larger regions to hold 
licences in the other larger regions.° However, the rule that a company holding a 
regional Channel 3 licence is restricted to one other regional Channel 3 licence 
was not amended despite suggestions that it should be liberalised.® In addition, 
the National Heritage Secretary, Peter Brooke, announced a review of the rules 
relating to cross-media ownership. Curiously, although much of the impetus for 
the pressure being applied to the Government was the result of anticipation of what 
other European media companies might do in the UK market, public discussion 
and debate was conducted entirely without reference to a recent European 
Commission assessment of the need for Community regulation in this area.’ At 
the end of 1992 the European Commission published a Green Paper, Pluralism and 
Media Concentration in the Internal Market: An Assessment of the Need for 
Community Action.® The purpose of the Green Paper was to analyse the issue of 
concentration in the media (television, radio and press) and the need for action, 
and to suggest possible courses of action. Since the publication of the Green Paper, 
the Commission has instigated a wide consultation process. Initial responses have 


*Faculty of Law, University of Leicester. 


1 The Broadcasting (Restrictions on the Holding of Licences) Order 1991 (No 1176 of 1991), Article 3. 
This affected licensees such as Carlton, Granada, LWT and Yorkshire. See, for example, The 
Independent, 14 April 1993, p 17; The Independent, 2 June 1993, p 5. Some licensees, eg Meridian, 
Anglia and HTV, opposed such changes: The Independent, 7 April 1993, p 17. 

2 The non-UK media interests of the European companies would not be taken into account in applying 
the UK rules, although general competition law, particularly at Community level, might be relevant. 
This particular concern arose because, at the end of 1993, the moratorium on takeovers of Channel 3 
licensees was to end: Broadcasting Act 1990, s 21. 

3 The Independent on Sunday, 6 April 1993, p 3; The Independent on Sunday, 13 June 1993, p 2. 

4 SI 1993, No 3199. 

5 Article 2. It is not possible for both licences in the London region to be held by the same person. 

6 The Observer, 28 November 1993, p 7; The Independent, 25 November 1993, p 35. 

7 The Channel 3 companies were clearly aware of these proposals as a number of them were involved in 
making submissions to the European Commission commenting on the proposals. 

8 Com (92) 480 final, 23 December 1992. Referred to hereafter as ‘the Green Paper.’ 
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shown that no clear view has emerged as to whether there should be any action at 
Community level, or as to the form such action should take.° 

The initiative for the Green Paper arose, in particular, out of concerns expressed 
by the European Parliament. In its resolution of 15 February 1990,'° the 
European Parliament had requested the Commission to ‘put forward proposals for 
establishing a special legislative framework on media mergers and takeovers.’ It is 
important to note here that for Parliament the purpose of such legislation would be 
to ensure that: minimum professional standards are guaranteed; journalistic ethics 
are protected; ‘the risk of subordination of small companies is eliminated; and 
freedom of expression for all those working in the media is safeguarded’ .!! Again 
in 1992, the European Parliament expressed its concern, passing on 16 September 
1992 a further resolution entitled ‘Resolution on media concentration and diversity 
of opinions.’ This resolution called ‘on the Member States and the Commission to 
safeguard media diversity in the Community in general and avoid differences 
between the Member States in the level of protection afforded.’!? In both cases, 
then, the concern of the European Parliament appears to be the need to protect 
freedom of expression and to encourage pluralism and a diversity of opinion. This 
can be seen also in the second resolution which suggested measures to encourage 
the presence of non-profit-making broadcasting organisations.!° 

Over the past decade there has been a move in Europe away from reliance on a 
public broadcasting model to that of a dual system of public and private 
broadcasters; as has been the pattern in the UK for some time. The increasing 
presence of private broadcasting systems has produced considerable merger and 
acquisitions activity. Between 1989—90, 81 mergers and acquisitions within the 
European Community were announced in the media industry; 37 of these 
transactions affecting television.“ In 1990 there were some 57 media industry 
mergers and acquisitions in the European Community, compared with 20 in the 
United States and 6 in the rest of the world (mainly Japan), although the value of 
the transactions in the United States and Japan was far greater.'> It was the degree 
of merger activity and the concern for media concentration which prompted the 
European Parliament to call for action. The Commission had previously addressed 
the issue of media concentration in its statement on audiovisual policy.'° Although 
treatment of this was brief and essentially referred only to the need for further 
consideration, it did acknowledge that Community competition law, including the 
Merger Control Regulation, might not be sufficient to address the issues of media 
concentration.!7 With media ownership and control back on the agenda in the UK, 
it is appropriate to examine the European Commission’s Green Paper and to 
consider what significance it might have for control of media in the UK. 





9 European Commission, Pluralism and Media Concentration in the Internal Market: Initial Reactions 
to the Green Paper, Information Memo, 12 May 1993, IP (93) 351. The Commission is presently 
engaged in preparing a report to the Council and the Parliament: information supplied by the 
Commission, 11 April 1994. 

10 OJ No C 68, 19 March 1990, 137, at p 138. 

11 ibid. . 

12 OJ No C 284, 2 November 1992, 44, at p 46. 

13 id p 47. 

14 Booz-Allen and Hamilton, Study on Pluralism and Concentration in Media — Economic Evaluation, 
Final Report, 6 February 1992 (‘the Economic Study’) p 4.34. Media industry here included cinema 
and video. 

15 id p 4.35. 

16 European Commission, Communication from the Commission to the Council and Parliament on 
Audiovisual Policy, 21 February 1990, Com (90) 78 final, p 21. 
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The Issues 


In addressing the issue of media concentration, the European Commission faces a 
dilemma. As already indicated, the Commission’s study of this matter arose out of 
concern expressed by the European Parliament about the need to safeguard 
pluralism. Yet this is not strictly a matter which falls expressly within the 
Commission’s portfolio,’® although the Commission does acknowledge that the 
Community should not act in a way which is detrimental to the pursuit of 
pluralism.'? Whilst the Commission acknowledges that protection of pluralism is 
of fundamental importance, ultimately it assesses the need for action in the context 
of its task of completion of the internal market. The issue becomes not what is the 
desirable form of regulation to ensure pluralism, but whether regulation of 
ownership and control of the media interferes with the internal market. To the 
extent, then, that the Commission proposes action at Community level, it is for the 
purpose primarily of ensuring that regulation of media ownership and control will 
not affect the internal market, albeit with an acknowledgement of the need to take 
heed of the demands of pluralism. This, it is submitted, produces a tension which 
pervades the whole of the Green Paper and ultimately limits the scope of its 
proposals. 

To some extent this tension is mirrored in the current differing concerns about 
the regulation of ownership and control in the UK. On the one hand, there is the 
recognition that it is essential to adopt ownership and control rules in order to 
ensure a diversity of sources and to protect freedom of expression. On the other 
hand, some would advocate a relaxation of the rules in order, it is argued, to put 
the media industry in a position where it is able to compete with other European 
media companies not so encumbered by ownership rules. Hence, for both the 
Commission and the UK the question becomes: what is the purpose of specific 
regulation of media ownership and control? Is it primarily to protect freedom of 
expression and to encourage a plurality of sources, or is it to provide a minimum 
level of control in order to facilitate trade and competitive activity? How this 
question is answered will have an important impact on the form such regulation 
takes. The approach of the Green Paper may thus contain useful lessons and 
warnings for the United Kingdom, whether or not European Community 
legislation results. Notwithstanding the somewhat mixed motives of the Green 
Paper, there is a strong argument that media concentration within the European 
Community is a matter which needs to be addressed in the changing media 
environment. What may not be appropriate are the mechanisms being suggested to 
address the issue. 


The Green Paper 


The Green Paper summarised the outcome of its study in the following manner”?: 


(1) Protection against pluralism was primarily a matter for Member States, 
although it was for the Community to ensure that its own activities did not 
adversely affect pluralism. The Commission did not consider it had any role 





18 This seems to be acknowledged by the Commission: see supra n 8, p7 and generally. The 
Commission states that protection of pluralism is primarily a matter for Member States. 
19 ibid. 
“20 supra n 8, pp 7—9. 
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to play in respect of the objective of safeguarding pluralism alone. Member 
States were able to protect pluralism even where the situation had a 
Community dimension. 

(2) Since the mid-1980s Member States have developed national laws aimed at 
protecting pluralism within the media such as limiting holdings in media 
companies. The Commission was concerned that such action could lead to 
interference in the operation of the internal market. 

(3) Restrictions on ownership and control of media were not incompatible with 
Community law if they pursued a public interest objective associated with 
freedom of expression. 

(4) General competition law and, in particular, the Merger Control Regulation 
was not necessarily appropriate for this area. Whilst mergers might affect 
pluralism, they would not come under competition law scrutiny unless they 
also affected competition. 


Notwithstanding its primary concern for interference of the internal market, part 
of the focus of the Green Paper was the effect of media concentration on pluralism, 
which it defined as having the objective of guaranteeing diversity of information 
for the public, albeit that this resulted in some limitation of the principle of 
freedom of expression.”! In the Commission’s view, pluralism could be promoted 
both internally and externally. Internal pluralism might arise where media 
operators were required to provide a range of opinions or to present material 
impartially and without editorialising. The impartiality provisions found in the UK 
Broadcasting Act 1990 (‘the Broadcasting Act’) provide an example of internal 
pluralism.” External pluralism is more concerned with the relationship and 
independence between the media operators.?? The Green Paper also stated that the 
number of media controllers was the most relevani measure (compared with the 
number of channels or titles, or diversity of content) for assessing diversity: 
‘autonomy and structural independence among controllers ... constitutes a 
minimum condition of the diversity of choice offered to the public.” The Green 
Paper based its analysis on two studies; the first an economic study, and the second 
a survey of the national laws relevant to this area. 


The Economic Study 


In order to evaluate the level of media concentration, the European Commission 
commissioned the Economic Study.” One aspect examined by the Study was the 
audience reached by media controllers. This was considered more reliable than 
just measuring the number of media titles, channels or stations owned by a 
controller.?° The picture which emerged was as follows: in relation to the press, 





21 id p 18. Although freedom of expression involves not just the right to impart information but also to 
receive. Within the broadcasting context, in particular, it is generally accepted that the concept of 
broadcasting freedom is an institutional freedom rather than an individual freedom and, as such, 
requires regulation to ensure that the freedom of the broadcaster is balanced against the interests of the 
broadcasting audience to receive information and ideas: see Barendt, Broadcasting Law: A 
Comparative Study (Oxford: Clarendon Press, 1993) pp 32—49. 

22 See s 6. 

23 supra n 8, p 18. 

24 id p 19. The Commission considered that whilst diversity of content would be the most logical 
measure, the complexity of analysis was too great and also lent itself to subjectivity. 

25 supra n 14. 

26 Such a measure might have distorted the picture. In the UK the two largest newspaper publishers held 
only 2 per cent of titles but accounted for 58 per cent of circulation: see supra n 8, p 23. 
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the highest share of audience consumption by the two largest media controllers was 
Ireland with 76 per cent. The top two media controllers in Spain had only a 24 per 
cent share of consumption, the next lowest being Germany and France each with 
33 per cent.” The Economic Study concluded that the top three television channel 
controllers held over 80 per cent of the audience in most of the Member States, 
whilst in radio the top four station controllers controlled over 70 per cent of 
audience share in 7 of the 12 Member States.?® The Commission also noted that, 
with the exception of television in Spain, media mergers tended to take place 
within the home country, so that there were few cross-border mergers,”° although 
the Economic Study predicted that more cross-border activity would develop by 
the larger media groups.” Tunstall and Palmer have suggested that there is within 
Europe already a common pattern of a national media company with minority 
foreign interests.7! 

The Economic Study noted that cross-border activity might also be undertaken 
by cash rich non-media companies such as water distribution companies. The 
Study named companies such as CGE and Lyonnaise des Eaux (water distribution 
companies) as possible movers in this area.*? Indeed, Générale des Eaux, one of 
France’s largest utility companies has been identified as a possible bidder for one 
of the Channel 3 companies. It already holds 20 per cent in Canal Plus, the French 
satellite operator.** Although this possible trend was noted by the Green Paper, no 
further consideration was given to it. However, economic groupings of media and 
non-media activities can raise issues of importance for media pluralism, 
particularly in the areas of promotion of group interests and the dissemination of 
information. In 1988, Berlusconi’s Fininvest acquired a department store chain. 
Shortly afterwards, a programme of cross-promotion began, whereby Fininvest’s 
television stations carried daily slots featuring the department store.*4 More 
recently, Berlusconi has shown his willingness to use his media interests to 
promote his political election campaign. Alan Bond, the Australian entrepreneur, 
whose interests included breweries, mining and media, threatened to use his 
television interests against a business competitor, the AMP Society, if it continued 
to oppose him in relation to other commercial interests.” In Britain, the use by 
Lonrho ple of its press interests in the battle between Lonrho and the Al Fayed 
brothers is another example.*® 





27 supra n 8, tables IV and V. 
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29 supra n 8, p 24. 
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31 Tunstall and Palmer, Media Moguls (London: Routledge, 1991) p 218. This pattern is noted also by ; 
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32 supra n 14, p 15. The development of mixed conglomerates is a trend which has been noted 
elsewhere: see Murdock, ‘Redrawing the Map of the Communications Industries: Concentration and 
Ownership in the Era of Privatisation’ in Ferguson (ed), Public Communication: The New Imperatives 
(London: Sage, 1990) 1, at p 4; and Barendt, supra n 21, p 124. 

33 The Independent on Sunday, 28 November 1993, p 1. 
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Tiffen, ‘The Revolution in Australian Media Ownership, 1986— 1987’, Working Papers in Australian 
Studies No 36, p 9. 

36 For other examples, see Murdock, supra n 32, p 8. 
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Survey of National Laws 


A survey of the national laws of the Member States identified several types of 
restrictions on media ownership aimed at regulating access to the capital of media 
companies.*” These were: 


(1) Restrictions on multiple ownership in the same medium: monomedia 
restrictions. For example, under the Broadcasting Act, television 
broadcasters cannot hold more than two regional Channel 3 licences.** 

(2) Restrictions on multimedia ownership. Hence, in the UK a proprietor of a 
national newspaper cannot hold more than a 20 per cent interest in a 
company holding a Channel 3 licence.*® Restrictions on interests between 
different types of electronic media, such as terrestrial and satellite 
broadcasting, can also be found throughout the Member States. 

(3) Restrictions on media ownership may also exist because of the type of 
activities of the potential licensee. For example, in the UK a political party, 
inter alia, cannot hold a broadcasting licence.” 

(4) Also noted amongst the Member States were transparency provisions 
designed to provide information about the identity and activities of those 
operating in the media. 


What is also noticeable from this survey is the differing approaches to the form 
of regulation taken by the Member States. Thus, in some Member States the form 
of regulation may be expressed in precise quantitative terms such as a fixed 
maximum percentage regarding interests permitted in a licence or by prescribing 
the number of licences permitted. In Greece, for example, a shareholder cannot 
own more than 25 per cent of the social capital of a local television station. 
However, in other Member States the restriction is not expressed in quantitative 
terms but looks more to the nature of the holding and applies a discretionary 
measure of control. Hence, in Denmark, restrictions prevent a commercial 
operator having ‘a decisive influence’ in local radio and television operations. In 
Ireland, the regulatory body, in awarding television or radio licences, is to 
consider the desirability of any person having a substantial or controlling interest 
in an ‘undue number’ of licences. 

Apart from noting these different approaches to regulation, the Commission paid 
little attention to these differing forms at this point, nor in its proposals for action 
at the conclusion of the Green Paper. No consideration was given to whether a 
precise or discretionary form was better able to achieve its goals. Nor was any 
attention given as to whether these forms were sufficient to meet the goal of 
pluralism. Perhaps, not surprisingly, the Green Paper also failed to address the 
question of what might constitute ‘control.’*! 


Relationship Between Pluralism and Community Objectives 


The Green Paper examined how safeguarding pluralism in the media might fit with 
existing Community objectives, having acknowledged that preserving pluralism 


37 supra n 8, pp 52—53. 

38 Schedule 2, Part IN, para 2(1)(a). 
39 Schedule 2, Part IV, para 2(1)(a). 
40 Schedule 2, Part II, para 1(1)(d). 
41 See text at n 119ff. 
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within the media was not itself a Community objective. One of the concerns of 
the European Parliament had also been the effect laws protecting pluralism might 
have on the operation of the internal market.*? The Commission, however, judged 
that the realisation of the internal market, by creating opportunities for media 
companies, might actually promote pluralism.“ Similarly, the Commission 
concluded that promotion of the Community’s industrial policy, by strengthening 
Community industry and competitiveness, would contribute to the maintenance of 
pluralism.* This is an approach which is often advocated. When the changes to 
the UK broadcasting system were being proposed, there was an underlying 
assumption that the fostering of a competitive environment would open up 
opportunities for choice and diversity. Yet this approach rests on two 
assumptions which may not necessarily follow. The first is the assumption that if 
competition goals are pursued a multiplicity of operators will follow. Yet, as 
Barendt notes, this has not necessarily proved to be so; the competition for markets 
has resulted in concentration within the broadcasting and newspaper industries.“ 
Secondly, there is an assumption that increasing the number of media operators 
increases diversity. However, the creation of further media outlets will not 
necessarily result in greater diversity. The media operate in a commercial and 
business context and it is only the commercially viable who will have access to the 
outlets. Increasing the number of outlets will only provide increased access to 
‘those least likely to criticize the prevailing distribution of wealth and power.’** 
Hence, reliance on a competitive environment to foster pluralism may be to adopt a 
too simplistic approach. 

More consistent with the promotion of pluralism is the Community’s audiovisual 
policy in which the Commission has made it clear that: 


the establishment of the European audiovisual space does not derive merely from its wish to 
promote the audiovisual industry but also from the importance attached by the Community to 
the requirements of a democratic society, such as, notably, the respect for pluralism in the 
media and for freedom of expression.” 


Thus, any implementation of the Community’s audiovisual policy should not be at 
the expense of pluralism.*° This appears a weak conclusion to a statement which is 
put in stronger and more positive terms. It is curious that the Commission did not 
make greater use of its audiovisual policy to aid the shaping of its policy on 
ownership and control. The final objective the Green Paper considers is that of 
respect for fundamental rights. The Commission noted the obligation of the 
Community to protect fundamental rights within the structure and objectives of the 
Community.>! For the Green Paper, this was an objective or obligation which 
underlined the other identified objectives and affected the manner of their 
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45 id p 60. 
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48 Murdock and Golding, ‘Capitalism, Communication and Class Relations’ in Curran et al (eds), Mass 
Communications and Society (London: Edward Arnold, 1977) 12, at p 37. 
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realisation.** The question of the need for action was to be assessed in the context 
of the identified objectives being completion of the internal market (which 
included industrial policy) and, secondly, the audiovisual policy.**? The Green 
Paper recognised that the nature of these objectives differed: on the one hand, the 
internal market was concerned with eliminating all barriers to the market and with 
promoting competitiveness, whilst that concerning protection of pluralism 
required the Community to ensure that pluralism is not undermined.** However, 
these were not viewed as necessarily conflicting objectives because of the belief 
that the promotion of competition could assist the promotion of pluralism.” 

In assessing the need for action the Green Paper posed two questions. To what 
extent are there risks to pluralism which could be dealt with at Community level, 
within the framework of Community objectives? To what extent do media mergers 
and their national regulatory frameworks impede the functioning of the single 
market? 

In addressing the first question, the Green Paper examined existing merger 
control measures at national level (both competition law and specific media rules) 
and at Community level (general competition law). Although the Commission 
could find no evidence of failure of national laws, it was however concerned to 
examine the limits to national systems when dealing with circumstances having a 
Community dimension.°6 One issue of relevance here was the risk of 
circumvention of anti-concentration laws of one Member State by establishment of 
a broadcasting service in another Member State and then broadcasting by satellite 
into the target state.’ To prevent reception of the said broadcasting service would 
prima facie be a restriction on the free movement of services within the 
Community. Whilst discriminatory restrictions for protection of pluralism could 
not be justified under Article 56 exceptions, the Commission was satisfied that a 
Member State would be justified in applying non-discriminatory restrictions (to 
safeguard external pluralism) on companies formed in another Member State 
provided that it was justified on public interest grounds; the broadcaster is not 
already subject to laws in its home Member State which meet the same objectives; 
and the restriction is not disproportionate to the ends sought.** The protection of 
pluralism constitutes a public interest ground justifying non-discriminatory 
restrictions." This arises both because protection of pluralism is a legitimate 
derogation from Article 10(1) of the European Convention on Human Rights, and 
also because the European Court of Justice has recognised that cultural policy and 
the protection of freedom of expression can justify restrictions on the freedom to 
provide services.© But the proportionality of measures must also be considered. 
The Green Paper suggested that a regulatory body which took into account the 
broadcaster’s media holdings in another Member State when applying media 
ownership rules would not be a proportionate measure: 


52 ibid. 
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Such a multiterritorial criterion should be regarded as unjustified since it is not apparent how 
the control of media in one State could affect pluralism in another when those media do not 
operate there.®! 


Curiously, this is exactly the sort of measure which some media operators might 
welcome. The concerns of UK media companies that media companies in other 
Member States, operating under a more relaxed media ownership regime, will be 
in a more advantageous position to invest in the UK market have already been 
noted. The Commission commented elsewhere in the Green Paper that such 
companies would be able to build up a strong competitive position before entering 
the target market.” The Italian media company, Fininvest, is an obvious example 
here, having been able, as the Green Paper noted, to develop in an open home 
market. The Green Paper also expressed doubt about the ability of Member 
States to restrict reception of broadcasts in the event of circumvention of national 
laws.“ The difficulty being that broadcasters could nearly always claim that 
because they broadcast to other countries no circumvention has taken place.© 
At the Community level, the Green Paper considered that action was only 
necessary if Community competition law was not adequate to maintain pluralism.°° 
The European Parliament had already reached the view that Community 
competition law was not adequate to guarantee pluralism in the media.™ Despite 
the Commission’s belief that a convergence of the objectives of maintaining 
pluralism and maintaining competition could be identified, the Green Paper 
acknowledged that there were limitations. The limiting factor in relying only on 
general competition law to protect pluralism will be that some mergers which raise 
issues for pluralism will not be regarded as impeding competition. One of the 
difficulties in just applying competition law to a media merger will be the issue of 
what constitutes the market. This may be the case in a multimedia merger where, 
for example, a company owning a newspaper acquires a company holding a 
television licence. The market here might be defined as the television market, not 
the media market which includes both television and newspapers. Hence, no 
competition question might arise, but the merger could raise serious concerns for 
pluralism. As the Green Paper recognises, even monomedia mergers might 
provide instances where the objectives of competition and pluralism do not 
converge. Here, also, the definition of the market will be significant. For 
example, in a merger between a terrestrial television operator and a subscription 
television (for example, cable/satellite) operator, the market might be defined 
according to the technological nature of the service. Having considered this first 
question, the Green Paper concluded that there was no legal difficulty preventing 
Member States regulating pluralism. It further concluded that whilst Community 
competition law was not wholly suitable for the protection of pluralism, this of 
itself did not create a need for specific Community action, particularly since 
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mergers raising pluralism issues could be dealt with at national level.” It 
acknowledged, however, the difficulties which Member States might face in 
applying pluralism rules because of the difficulties, for example, of determining 
circumvention.”! 

The second question which the Green Paper addressed was the effect of national 
anti-concentration measures on the internal market. The Green Paper considered 
that the disparity of national anti-concentration media laws was not a matter for 
concern unless the laws created obstacles for the operation of the internal market.” 
The Green Paper identified and discussed several potential effects of such laws on 
the operation of the internal market. Such laws might restrict free movement of 
services where there is a risk of circumvention; restrict the right of establishment; 
restrict or distort competition; create legal uncertainty regarding circumvention; 
and hinder access to media activity.” 

Thus, if obtaining a new licence or a renewal of a licence was particularly 
difficult under one set of laws, circumvention might result. This is a particular risk 
where the form of media is satellite or cable broadcasting.” It will also risk 
draining investment from areas where ownership restrictions are more stringent.” 
Some approaches to restricting concentration were viewed as likely to discourage 
foreign investment. For example, France limits to 25 per cent the interest which 
may be held in a company owning a television channel. The effect, in the 
Commission’s view, may be to discourage investment by foreign operators 
because the resulting fragmentation of capital might be considered to weaken 
management control. This, in turn, would provide protection for national 
operators against takeovers.” Whilst one can appreciate the view that such a 
restriction is more likely to affect foreign operators from countries where such 
restrictions do not apply, it is not entirely clear why a restriction of, say, 25 per 
cent should be seen as being of a size likely to act as a disincentive to investment. 
In a large listed public company with a wide spread of shareholding, 25 per cent 
would be a very significant holding and may well enable management influence or 
control. One can identify instances where foreign operators have such a stake: 
Fininvest in French, Spanish and German television; and Canal Plus in Spanish, 
German and Belgian television are examples.” 


Green Paper’s Conclusions 


Having addressed these two questions, the Green Paper concluded that the 
operation of the Community was more likely to have a positive effect on pluralism 
than otherwise.”® The Green Paper did conclude that there might be a need for 
action at Community level to ensure, not the maintenance of pluralism, but the 
proper functioning of the single market, given the obstacles (albeit, in the 
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Commission’s view, potential obstacles) identified by the Commission.” Thus, 
having earlier in the Green Paper reviewed the justifications for Community 
intervention on the basis of protection of pluralism and freedom of expression, the 
Green Paper’s final position is that intervention may be necessary for the 
protection of the internal market.®° 

In the context of considering the necessity for action, the Green Paper concluded 
that action at Community level was the only way to proceed because the objective 
of such action would be to remove the obstacles to the operation of the internal 
market created by national laws. It did not consider that voluntary harmonisation 
of national laws could sufficiently achieve this.*! In considering the type of action 
to be taken, the Green Paper had two guiding principles. First, any action must be 
consistent with the principle of proportionality; and, secondly, action should 
ensure that media companies are able to benefit from the internal market; that 
access to the media market is facilitated; and a diversity of media operators is 
guaranteed.® Essentially, the principles of promoting the internal market and of 
protecting pluralism can be encapsulated by the Green Paper’s view that 
‘harmonisation should therefore seek to ensure that there is the greatest possible 
number of media and that these are independent of one another.’® 

As a result of its analysis, the Green Paper put forward several options: 


e Option one was that no specific action should be taken at Community level. 
This option would be appropriate if one was to conclude that the matter 
could be sufficiently dealt with by Member States’ action, or if the needs 
identified were insufficient to justify action either at all or now.™ 

e Option two proposed co-operative action to ensure greater transparency of 
media ownership and control.® This option would only be of limited utility 
and would not necessarily address any of the issues identified by the Green 
Paper. 

e Option three proposed to eliminate differences between national restrictions 
on media ownership. It was suggested that this could be achieved either by a 
harmonising directive or by means of a Council regulation.®° This 
suggested option is consistent with the approach taken in the “Television 
without Frontiers’ directive,’ in that it would apply a set of common rules 
which would be recognised and applicable across the Community. Finally, 
in conjunction with the harmonising proposals, the Green Paper suggested 
the establishment of a regulatory body which would assist in implementing 
the harmonising instrument and give advisory opinions.® 


Responses to the Green Paper 


The Commission received a number of written responses to its Green Paper, and 
about 30 of these were published. The responses come from public organisations 
ae ee a ee ener ee ee og ee ee 
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such as the European Association of Advertising Agencies and the European 
Broadcasting Union; media corporations such as Channel Four Television and 
Fininvest Comunicazioni; bodies like the Independent Television Commission 
(ITC); and trade union groups. Many of the responses were predictable, although 
some of the UK media companies considered that action was necessary because of 
the problems of circumvention, citing their experience of BSkyB. 

The European Publishers’ Council (EPC), a body that represents newspaper and 
magazine publishers across Europe, including newspapers such as The Times and 
The Daily Telegraph, was opposed to Community regulation, viewing it as 
premature.® In particular, the EPC considered that at the European level there 
should be no intervention on monomedia concentration in terms of the press, 
whilst there was some support for a liberalisation, at national level, of restrictions 
on multimedia concentration.” The European Group of the International 
Federation of Journalists (EGIFJ) cited examples, in Denmark and Germany, as 
evidence of national laws being circumvented because the media operator has been 
able to move to another Member State and then transmit back to the home state.%! 
This was an issue which the Commission had not considered to be a major 
problem, although it was the issue which probably prompted the most concern 
amongst the responses received to the Green Paper. The EGIFJ also referred to 
what it considered as the dangers of media concentration, both multimedia and 
mixed industry, and cited examples in the United Kingdom (News Corporation), 
Spain, Germany and France.” According to the EGIFJ, a construction 
company, Bouygues, owns a majority of shares in the French channel TF1. The 
channel has a practice of positively reporting news on construction contracts or 
sites involving Bouygues.” The EGIFJ concluded that, inter alia, action on 
media ownership was needed at Community level.” This was a conclusion 
reached also by the European Committee of Trade Unions in Arts, Mass Media 
and Entertainment,” the European members of the World Association of 
Community Radio Broadcasters,*° and by the European Graphical Federation, a 
federation of trade unions connected with the media.” 

Fininvest Comunicazioni, the Italian media group controlled by Berlusconi, 
advocated that a broad perspective of the media sector should be taken,% and that 
whilst markets should be opened up this would not be achieved by the imposition 
of regulations at Community level: ‘Before setting limits to ownership or 
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creation of television networks, a positive approach would insist on action to create 
the greatest possible space for freedom of enterprise and freedom of thought.’! 
British Sky Broadcasting Limited (BSkyB), the subject of complaint by other 
media groups making responses, also thought that action at Community level was 
inappropriate and, in the event that harmonisation regulation was introduced, it 
should be based on the most liberal regime operating amongst the Community 
members.!°! Like Fininvest, BSkyB thought that excessive regulation would have 
harmful effects on the development of the industry.!° Not surprisingly, News 
International ple which has a controlling interest in BSkyB also considered that 
regulation at Community level was premature.! Both News International and 
BSkyB commented that the privileged and dominating position (according to them) 
of Government-owned broadcasters should be reviewed at Community level.'™ 
Predictably, those advocating no change tended to be those media groups which 
had benefited from liberal national laws, whilst those advocating regulation were 
generally those groups which perceived some injustice in the way that the current 
national laws were drafted; for example, the ownership rules applying to non- 
domestic satellite in the UK.!° 

Channel Four Television favoured action at Community level, citing also its 
experience of circumvention of UK legislation on cross-media ownership by 
BSkyB and subsequent practices of cross-media promotion by its controller News 
International.!°© Channel Four also highlighted the risk of circumvention, being 
concerned that without adequate safeguards the value of national legislation could 
be undermined by the ability of media companies to use technology to cross 
national boundaries.'°’ The Independent Television Association (ITV) also raised 
the treatment of BSkyB and News International as examples of circumvention.’ 
Whilst ITV considered that action was necessary, it was not convinced that it 
should be at Community level: it recognised that most issues were presently at a 
domestic level, although there was a European dimension, as can be seen with the 
UK Government’s treatment of BSkyB which uses a satellite based in 
Luxembourg.’ Thus, it concluded that Community legislation should limit itself 
to that which would ensure ‘equality of access, fair competition and transparency 
across the Community.’!!° 

The ITC thought that the Commission lacked sufficient clarity about its aims and 
the types of controls which would be appropriate, and hence that the case for action 
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at Community level was not made out.!!! It did suggest that if action was to be 
taken some measure on transparency might be appropriate and that there might be 
a role for some form of European Media Council as a means of exchange of 
information. !!? Finally, it thought that the most appropriate action, if action was 
to be taken, would be some form of a test of pluralism which would require cross- 
border acquisitions to have Commission approval.!!3 

The responses to the Green Paper illustrate two issues. It was suggested at the 
beginning of this note that the Commission faced a dilemma in that it was assessing 
regulations controlling pluralism whilst, at the same time, it was advocating such 
regulation in the context of protection of the internal market. It has been suggested 
that this conflict limits the outcome of the Green Paper and, to the extent that it 
proposes Community level action, the substance of such action. This uncertainty 
and resultant vagueness has been highlighted by the ITC’s response. The fact that 
there is in essence an internal conflict in the Green Paper’s considerations is 
perhaps one of the reasons for the uncertainty. There may be others. To be fair, the 
Commission’s Green Paper is just that; it is meant to be a basis for further 
discussion and consultation, not a detailed blueprint for legislation. Thus, one 
cannot expect all aspects of the proposed legislation to have been set out. 
Nevertheless, the Green Paper does leave major issues unconsidered and 
undiscussed; in particular, little thought appears to have been given to how such 
regulation might operate.'!* The ITC is certainly right to say that the Green Paper 
is unclear. It is often difficult to be certain about the purposes of the Green Paper 
and its conclusions as to the basis for action. Whilst it appears to acknowledge that 
pluralism is of concern, in the context of Community objectives it is never entirely 
clear what role this plays in the Paper’s final outcome and what place it has in the 
Community’s pursuit of the internal market. This may be for the reasons already 
discussed or it may simply be because the Paper is carelessly drafted. Indeed, it 
does often read as though it was drafted by a number of individuals with little 
thought to the overall coherence of the document. Another curious feature of the 
Green Paper is that it considers some matters in great detail; for example, its 
diagrammatic review of national ownership rules. However, in other places, it 
appears to base its information on materials which seem inappropriate to the task. 
For example, the treatment of the UK position in the Annex, which is a descriptive 
survey of the national laws, seems in part to be based on materials which have the 
appearance of being government promotional material rather than an objective 
account of the laws applicable.!!5 

The second issue which the responses highlight is a point which the Green Paper 
recognised early in its discussion. It noted that the legislative provisions which 
differed considerably across the Community, both in types of restrictions and 
coverage, were generally of fairly recent vintage coinciding with the liberalisation 
of the audiovisual sector; moreover, often having been developed ‘in a politically 
charged context ... and having been conceived in response to national 





111 ITC, Comments by the Independent Television Commission on the Commission of the European 
Community's Green Paper on Pluralism and Media Concentration in the Internal Market, 16 April 
1993, p 5. 

112 id pp 7—8. 

113 ibid. . 

114 The only attention to this appears to be a list of possible areas for regulation: supra n 8, p 108. 

115 See supra n 8, Annex, pp 113—131. In its response to the Green Paper, the ITC noted a number of 
errors in the survey: supra n 111, Annex. 
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circumstances of the moment.’!!© The Green Paper judged that this sometimes 
made the rules difficult to apply since they were the result of delicate balances. As 
this note has already commented, it is clear that the responses were often 
influenced by how those responding perceived the fairness or unfairness of the 
system in which they operated. To the extent that many of the responses are 
arguing from their own position, the analysis of the Green Paper, as characterised 
by the written responses, is fairly limited. Given the self-interested nature of many 
of the responses, it is disappointing that the Green Paper has tended to sidestep a 
number of issues. In its determination to justify a basis for Community action, it 
has given little or no attention to several crucial issues. The risk is that the agenda 
will be set by those in powerful lobbying positions, just as it can be argued that the 
terms of the present debate in the UK on ownership and control are being dictated 
by the media industry itself. It is submitted that, amongst the issues to which the 
Green Paper should have given closer attention, the following should have had 
priority: the question of who should be regulated; the meaning of control; and the 
nature of the media environment. 


Who Should be Regulated? 


It has been noted!’ that the Green Paper tended to ignore the phenomenon of 
non-media companies acquiring interests in media companies. Its proposals for 
regulation have tended to focus on monomedia and cross-media restrictions. This 
approach, compounded by the Commission’s proposals having to fit into a context 
that is primarily concerned with the completion of the internal market, means that 
there is no coherent strategy covering also risk to the independence of 
communication sources of non-media interests. Although in the UK an inquiry has 
been held into cross-media promotion practices,''® little attention has been given 
to the sort of threats highlighted earlier in this note and by some of the responses to 
the Green Paper. This would require consideration of both external and internal 
pluralism controls and competition controls in order to develop a comprehensive 
and coherent approach. It seems unlikely that this will happen at Community level. 


The Nature of Control 


In the Green Paper’s fleeting examination of the possible substance of Community 
rules on media ownership and control,'!® it mentions the need ‘to define the 
concept of controller’ and the need to set rules limiting ‘controlling interests.’ 
However, it elects not to give any indication as to what it means by the concept of 
control. Given that its review of national rules on ownership and control confined 
itself to the Member States, one can assume that a concept of control is most likely 





116 supra n 8, p 57. 

117 See text at n 33ff. 

118 Inquiry into Standards of Cross-Media Promotion (London: HMSO, 1991) Cm 1436. This inquiry was 
just dealing with cross-promotion of media interests. Tiffen, citing Australian examples, has suggested 
that cross-media ownership is of much less significance than the dangers of media ownership by 
corporations with extensive non-media interests: supra n 35, p 10. 

119 supra n 8, p 108. 
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to rely upon control through equity or voting power. This is certainly the approach 
of the UK legislation. The problem with this approach is that it ignores the 
possibility that control or influence might be exercised in much more diffuse ways. 
The Australian Broadcasting Services Act 1992 specifically acknowledges this 
possibility when it states: 


The holding of company interests is not the only way to be in a position to exercise control 
... While company interests may be important in deciding that question, they are only one 
issue. In some cases, it may be important to look at agreements and arrangements between 
people and at accustomed courses of conduct between people (Schedule 1, clause 1(1)). 


A comprehensive understanding of the concept of control would focus on not 
just voting or equity interests but also common directorships; loan interests; the 
sharing of resources; and management agreements.!”° These are matters which 
have been specifically addressed in the Australian legislation, yet they seem to 
have been ignored by the Member States save to the extent that general competition 
rules would be relevant. In the Community context it is difficult to envisage that 
such a broad concept of ‘control’ would be translated into legislation, particularly 
since the overriding purpose of such legislation is not to promote and protect a 
wide diversity of sources. This will again mean that there is no incentive to 
develop a coherent approach to the regulation of concentration within the media. 


The Nature of the Media Environment 


The Green Paper’s review of the laws of the Member States indicates that much of 
the regulation of ownership and control tends to distinguish between terrestrial and 
satellite, with the focus very much on terrestrial television as the dominant 
medium. It is not clear from the Green Paper whether the Commission would take 
a different approach, but certainly any adequate regulation of media ownership and 
control should question whether it is right to continue to treat terrestrial television 
as being of central importance. Equally, the Green Paper seems to have viewed 
broadcasting as existing in isolation. It is no longer possible to view broadcasting 
as if it were a discrete sector: not only are technological developments such as 
digital compression ensuring that an increased number of media outlets will 
become available, but such developments are also obscuring the divisions between 
broadcasting, telecommunications and computer communications. Increasingly, 
the fundamental notion of broadcasting as being the receipt of a message by a 
widely dispersed and anonymous audience is giving way to a medium which can 
operate both interactively and receptively. It is sensible to ask whether it is 
appropriate for these technologies to continue to be governed by different 
regulatory systems. This is an issue which the Green Paper has also failed to 
address. 

When one begins to look at these issues, it becomes clear that the scope of the 
Green Paper is not only limited in the context of the questions it does ask, but is 





120 Before its merger, Central Television and Carlton TV had already swapped directors; Central 
Independent Television and Anglia TV have a joint television sales company: The Independent, 
25 April 1992, p 19. Scottish TV, HTV, Grampian and West Country also share a sales company; 
Carlton and LWT have a joint news venture: The Independent on Sunday, 13 September 1992, p 6. 
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also limited by the questions which it fails to ask. It has already been suggested that 
the Green Paper’s assumption that diversity can be encouraged by the opening up 
of competition is somewhat naive,!?! and it is perhaps the somewhat limited 
nature of the outlook of the Green Paper which has contributed to this naivety. The 
Green Paper might have been more successful if it had tried to link its 
consideration of the area more closely with the Community’s audiovisual policy. 
To encourage a real diversity of sources there needs to be positive financial 
encouragement for such possibilities to develop. The use of grants and subsidies to 
enable independent alternative or community media groups to operate might be 
much more likely to encourage diversity than the encouragement of a competitive 
environment which will do little more than enable yet another profit motivated 
company to enter the media field. This would not have been outside the scope of 
the Community’s audiovisual policy.’ Perversely, it might also invite the co- 
operation of the media companies. It seems clear in the UK that much of the 
current pressure for liberalisation of media ownership rules has been the result of 
economic burdens. The changes to the broadcasting structure in the early 1990s, 
which, inter alia, increased competition for advertising revenue and audiences and 
required the payment of large sums in licence bids, coincided with economic 
recession.!? It is likely that there will be resistance to increased regulation 
whether it be domestic or Community legislation, particularly if the rules continue 
to be perceived as unjust in terms of their application. Again, the Commission’s 
proposals, based more firmly within the Community’s audiovisual policy, might 
better enable the development of a less concentrated market by providing positive 
and concrete encouragement for the media industry.'** A wider examination of 
the issue of media concentration by the Commission might have enabled it to 
receive a more positive response from media companies within the Community. 


Conclusion 


Much of the Green Paper’s effort was taken up with identifying the legal basis for 
action and the relationship between pluralism and completion of the internal 
market. Thus, although primarily an examination of the need for Community 
action on ownership and control of the media, there is a sense in which the question 
is only dealt with superficially. The tension for the Commission in trying to 
balance the needs of pluralism with the demands of the internal market has both 
contributed to, and compounded, its failure to look at the complexities of media 
ownership and control, and the scope for regulation broadly or creatively. At this 
stage of the Commission’s deliberations there is little to be gained from the Green 
Paper’s thinking which will be of assistance to the review of ownership and control 
in the United Kingdom. Equally, for those concerned about long-term planning of 
the media industry and its regulation, there is little comfort to be derived from the 
European Commission’s investigation and proposals. 


121 See text at n 48. 

122 See supra n 16, pp 5, 12, 20 and generally. 

123 The Independent on Sunday, 13 September 1992, p 6. 

124 Within the UK there was scope for this: the monies paid to bid for Channel 3 licences and commercial 
radio licences could have been dedicated to assist media projects. This opportunity was not taken up. 
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Do We Need a Rule Against Perpetuities? 
Carl Emery* 


England, like almost all other common law jurisdictions, has until now retained a 
so-called ‘rule against perpetuities’! limiting the period of time for which the 
identity of persons unconditionally entitled to property in trust funds is permitted 
by law to remain unascertainable. In a recent Consultation Paper,? the Law 
Commission has expressed the provisional view that the rule should be either 
abolished or reformed.? The Commission has rejected the options of either 
leaving the rule unamended or replacing it with a new rule; but it has not yet 
reached a preference between abolition and reform.* This article will consider 
the options. 


A The Rule and its Rationale 


The rule applies to transfers of property under the terms of which a person’s claim 
to an interest in such property is, made to depend on the fulfilment of some 
condition or contingency. The condition may be that, in order to benefit, one must 
fulfil certain criteria — eg in the case of a pension fund trust.° Or the condition 
may be — eg in the case of a discretionary trust — that the individual is selected by 
the trustees of a fund to receive some benefit. Or again, a gift may be to persons 
some or all of whom at the date of the gift are or may be minors or unborn (eg a 
testator’s children or grandchildren); here the condition of entitlement may 
perhaps be attaining majority, or simply being born. 

Essentially, the rule against perpetuities as it applies to property transfers today 
provides that if at the end of a certain period measured from the date of a 
contingent disposition it is still possible, according to the terms of the disposition,® 
that further persons may fulfil a prescribed condition and so become 
entitled to some benefit from the fund, those persons may not take any benefit 
under the disposition. Instead, the unappointed property goes (depending on the 
nature and terms of the disposition) either to the persons who have already 
qualified for benefit or to whoever would have been entitled to it apart from the 
terms of the disposition. 

Thus, the rule ensures that within the permitted ‘perpetuity’ period, the identity 
of all persons with any claim to the property will become ascertainable. And once 
all those persons have attained their majority, they together will have an unfettered 
right to deal with the property as they choose.’ The effect of the rule is thus to 


*Durham University. - 
My thanks to Professor David Hayton and to Mr A.J. Oakley for their valuable comments on this piece in 
draft form. 


More precisely, a rule against ‘remoteness of vesting.’ 

Law Commission Consultation Paper No 133, October 1993 (LCCP). 

LCCP 5,91. 

Manitoba abolished the rule in 1983; abolition has been recommended in South Australia and in 
Saskatchewan (5.34). The rule was abolished in Turks and Caicos by the Trust Ordinance 1990. But 
the general trend in the common law world has been towards reform rather than abolition. 

In fact, express statutory provision exempts many types of pension scheme from the rule — see n 15 
below. 

For statutory modification of the terms of perpetuitous contingent dispositions, see text ton 39 below. 
Under the rule in Saunders v Vautier (1841) Cr & Ph 240. 
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limit the period during which property is ‘tied up’ in trust because the identity of 
all beneficiaries cannot be ascertained.® In this way the rule against remote 
vesting prevents disponors from imposing perpetual trusts.’ 

The current’? rationale of the perpetuity rule appears to be twofold: (1) that it is 
economically and socially undesirable to have property tied up in trust funds for 
too long a period. Trustees are limited by their office in what investment risks they 
may take with trust assets, and national economies cannot grow as fast as they 
might if the supply of risk capital is unduly limited by trust investment restrictions 
(the alienability argument). Moreover, (2) why should the dead rather than the 
living prescribe indefinitely who should be entitled to the use and enjoyment of 
property (the dead hand argument)? 

Today, however, many question the value of the rule. Some argue that the 
economic and social values enshrined in the rule do not deserve protection; others, 
that those values are adequately protected by other rules and practices, so that the 
perpetuity rule is otiose. Among those who maintain that a perpetuity rule can 
serve some useful purpose, very many argue that the current English rule is in 
various respects ill-designed to achieve such purpose and so should be reformed or 
replaced. 


B Are Perpetual Trusts a Bad Thing? 


The alienability argument, although easily overstated,!! does have a certain force. 
However wide a trustee investment clause, investing trustees remain under an 
overriding duty to ‘take such care as an ordinary prudent man would take if he 
were minded to make an investment for the benefit of persons for whom he felt 
morally bound to provide.” Thus, while property is tied up in a trust fund, it 
cannot be used to fund high-risk development projects. It is of course true that 
specific land or other property which is at one moment held by trustees may at the 
next be sold by the trustees and thus freed for use to fund whatever project its new 





8 Morris and Leach in The Rule Against Perpetuities (London: Stevens, 2nd ed, 1962) (M & L) p2 
point out that the perpetuity rule does actually invalidate certain dispositions where all possible takers 
are ascertainable and sui juris. But in such cases it is probable that the existence of the uncertainty 
generated by the contingency will militate against the beneficiaries reaching agreement to release the 
property from the trust (ibid p 14). 

9 To this extent the rule against remoteness of vesting complements the rule against perpetual purpose 
trusts (from which charitable trusts are excepted). Since both rules ‘stem from the general policy of the 
law against the withdrawal of property from commerce’ (M & L, p 2), it is unfortunate that the 
Commission has left the perpetual trusts rule for future consideration (LCCP 1.4, n7). The 
Commission’s failure to look at the rule against perpetual trusts is all the more regrettable in that the 
relationship between that rule and the rule against remoteness of vesting requires analysis and 
clarification in the context of ‘Denley’ trusts: see Hayton and Marshall, Cases and Commentary on the 
Law of Trusts (London: Sweet & Maxwell, 9th ed, 1991, by David Hayton) pp 177—179. Surely it is 
not too late for the Commission to take these issues on board. : 

10 In origin the rule was ‘part of the land law designed to prevent the tying up of the soil of England in the 
hands of great families’ (M & L, p 11). It only later ‘developed into a part of the law controlling trusts 
of stocks, shares and bonds’ (ibid p 12). 

11 See eg M & L, p 16, describing Simes’s defence of the risk capital argument outlined above as 
‘far-fetched.’ P 

12 Re Whiteley (1886) Ch D 347, 355 per Lindley MR. If a settlor intends his trustees to have the freedom 
to take such investment risks as a person might take on his own account, he should say so in the trust 
instrument; cf LCCP 5.19. The common form clause giving trustees power to invest as if they were 
absolute owners simply expands the category of authorised investment (see Bartlett v Barclays Bank 
Trust Co Ltd [1980] 1 All ER 139, at 154; Nestlé v National Westminster Bank ple [1994] 1 All ER 
118, at 126, 140). 
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owner chooses.!? The point is, however, that the trustees will have received 
investable capital as the price of the trust assets they have sold — so that while the 
trust lasts there will be a tranche of potential risk capital which must be treated 
only as trust capital. It may thus be said that at any given time the nation’s supply 
of potential risk capital is diminished by the value of such capital as is at that time 
tied up in trust. 

Thus, in so far as economic growth is in the public interest, so it is in the public 
interest to seek to ensure that capital does not remain indefinitely tied up in trusts. 
There may, of course, be good public interest arguments which override the 
alienability argument as regards certain categories of trust — in particular, 
charitable trusts'* and pension funds.'5 Subject to such considerations, the 
alienability argument does suggest that for a legal system to place no restriction on 
disponors’ imposition of perpetual trusts is likely to be a bad thing. 

The dead hand argument is another public interest argument based ultimately on 
the proposition that the deployment of the nation’s wealth should not be entirely 
governed by the wishes and designs of the dead. The arguments for freedom of 
testation surely do not extend to permitting the creation of arrangements which will 
tie up capital so as indefinitely to preclude a wholesale reassessment of its 
deployment in the light of changed circumstances. Moreover, to permit unlimited 
freedom of disposition to one generation would risk denying it entirely to future 
generations. '° 


C The Perpetuity Rule and Perpetual Trusts 


If it is in the public interest to seek to ensure that capital does not remain 
indefinitely tied up in trusts, the question then is whether the perpetuity rule 
contributes to achieving that end. First, is a perpetuity rule necessary when other 
rules and constraints may in practice ensure that property does not remain 
indefinitely tied up in trusts? It is true that tax legislation has tended to discourage 
lengthy trusts!” and that statutory provisions facilitating variation of trusts'* may 
be used to diminish dead-hand control. But the operation of these constraints upon 
the creation of perpetual trusts is adventitious and unpredictable.’ If the policy 





13 ‘[I]t is plain that the modern Rule is primarily directed not against the inalienability of specific land but 
against the remote vesting of interests in a shifting fund’ (M & L, p 15): see also Maudsley, The 
Modern Law of Perpetuities (London: Butterworths, 1979) (Maudsley), at pp 220—221. 

14 For the current application of perpetuity law to charities, see LCCP 2.64— 2.66; for possible reforms, 
see text following n 45 below. 

15 Under the Social Security Act 1973, s 69 (as amended), many occupational pension schemes are 
exempt from the rule: LCCP 2.67—2.69. See further, text to n 44 below. 

16 M&L, p 17; Maudsley, p 222 — both regarding this as the best justification for the perpetuity rule. 

17 LCCP 5.26. 

18 LCCP 5.27-5.29. 

19 See Deech (1984) 4 OJLS, at pp 460—461; LCCP 5.38— 5.39: the Commission states that ‘a number 
of solicitors’ firms whom we informally consulted indicated that in England and Wales there remain 
many wealthy people who would be happy to take advantage of an abolition of the rule against 
perpetuities.’ Currently, of course, wealthy people may avoid the constraints of the perpetuity rule and 
of other unpalatable features of the English trusts climate by setting up trusts elsewhere (ibid 4.19). 
Moreover, ‘[a] settlor may attempt to avoid the rule by choosing a foreign law which has no perpetuity 
rule to govern what is essentially an English trust’ (ibid 5.33, citing Article 6 of the 1984 Hague 
Convention, but noting also Article 18 under which a court may disregard such a choice if it ‘would be 
manifestly incompatible with public policy’). It is difficult to predict the line which an English court 
would take here — or, indeed, to estimate the extent to which the avoidance of the perpetuity rule 
would be the critical consideration in the choice of seat of administration or of governing law for a 
trust. With regard to the former, tax considerations seem likely to be far more important. 
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objectives of the perpetuity rule are worth pursuing, they are surely worth 
pursuing by a rule designed to achieve those objectives. 

Is the current rule against remoteness of vesting designed to ensure that Capital 
- does not remain indefinitely tied up in trusts? Plainly it is. Where it applies, it 
ensures that within a period of no more than 80 to 100 years?” from the creation of 
a trust, the trust property will be vested in an identifiable beneficiary or 
beneficiaries who, once they have attained their majority, together will have an 
unfettered right to deal with the property as they choose. The rule ensures that 
within this time-frame the shackles of the trust will be removed. It may, of course, 
be said that, even if this is so, the period for which property may be tied up is far 
too long to promote usefully either the alienability or dead hand arguments. On the 
other hand, it may be argued that some balance should be struck between these 
-values and that of enabling testators to ensure that their wealth is used to provide 
for their descendants. A rule which permits property to be tied up by reference to 
the period spanned by the two generations of children and grandchildren but not 
beyond may be thought to achieve an acceptable balance. Moreover, on the 
alienability point, although a time limit of around 100 years on tying up a 
particular tranche of capital is cold comfort to those concerned with the current 
state of the economy, the rule does afford each new generation the chance of the 
‘re-injection’ of capital from old settlements. 

Finally, does the fact that a ‘sizeable proportion of the country’s economic 
activity’! (ie that of charities and many types of pension scheme) is allowed to 
exist unconstrained by the values of alienability or restricting dead-hand control 
suggest that it is not worth worrying too much about the rest? Here, surely, it may 
be said that, if those values are worth pursuing in the absence of other overriding 
values, the rule is all the more necessary in the case of trusts to which the 
overriding values do not apply. 


D Reforming the Rule 


It may thus be argued that the current rule against remoteness of vesting is 
designed to contribute to the socially and economically desirable end of preventing 
the creation of perpetual trusts; and that a perpetuity period of ‘lives-in-being + 21 
years’ (or a roughly equivalent fixed term of years) represents a reasonable 
balance between that end and the principle of free testation. If these arguments are 
accepted, is there any need to reform the existing law? 

In its Consultation Paper the Law Commission rejects, surely sensibly, the 
option of replacing the rule against perpetuities with a completely new rule — 
whether one directly limiting the duration of trusts” or one which seeks to achieve 
the public policy objects of the perpetuity rule by vastly extending courts’ 
jurisdiction to vary trusts which appear to violate perpetuity policy. A 
satisfactory duration rule would be as difficult to draft as a satisfactory remoteness 
rule; we would do better to start reform from where we are. And the court 


20 Donors may prescribe a perpetuity period of no more than 80 years (Perpetuities and Accumulations 
Act 1964 (the 1964 Act), s 1); or they may rely on either the common law or statutory versions of 
‘lives-in-being + 21 years’ which tend to yield a period of 80 to 100 years. 

21 LCCP 5.21. 

22 At 5.50 the Commission notes that duration rules were adopted in Jersey and Guernsey in the 1980s. 

23 Such a rule was recommended by the Law Reform Commission of South Australia in 1984: LCCP 
5.56. : 
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variation approach would be likely to result in the public interest in perpetuity 
policy encroaching too far into owners’ rights to fix the destination of their 
property. 

Turning to reform of the existing rule: the Commission suggests” that it may be - 
criticised on five main bases. Three (complexity, uncertainty and harshness) relate 
to the manner in which the rule operates; two (inconsistency and interference with 
commercial transactions) focus on the range of dispositions governed by the 
rule. 

A chief source of complexity in the current law is that the substantially 
unreformed common law rule still applies to dispositions made before the 1964 Act 
took effect,2° the wait-and-see regime applying only to dispositions?” made 
subsequently. Moreover, where it does apply, the 1964 Act requires the validity of 
a disposition first to be assessed by application of the common law rule before 
turning, if necessary, to apply the wait-and-see provisions.” Any amendment 
now to the operation of the 1964 Act would, if purely prospective, increase 
existing complexity: for unless the reform were retrospective ‘there would 
thenceforth be three perpetuities regimes in existence.’”? Should reform therefore 
be retrospective, subject to not depriving persons of vested interests in property 
which they have acquired as a result of operation of the common law rule? 

With regard to the abolition of the ‘common law first’ rule, retrospectivity 
should in principle pose no problem: as the Commission observes, the solution is 
to ensure ‘that all gifts which were valid at common law would also be valid under 
the [amended] Act.’ But, as Maudsley demonstrated,! this may be difficult to 
achieve without itself adding further complexity to the law, thus defeating the 
object. Much could be achieved here by extending the category of statutory lives to 
include, inter alia, ‘any person during whose life the disposition is expressly 
limited to take effect.’ 

Of course, to suggest extending the category of statutory lives pre-judges two 
important questions. First, is a wait-and-see regime preferable to the common law 
requirement of certainty ab initio? The Commission accepts the arguments in 
favour of wait-and-see.*? Surely this is to be supported. Perpetuity policy requires 
that property should not be tied up for too long a period. Where a disposition might 
vest either within or outside the period, the policy requires that it should not be 
allowed to vest outside; not that it should be deprived of the opportunity to vest 
inside. Secondly, why not abandon a period based on lives-in-being and make a 
fixed period of years the only perpetuity period? ‘For simplicity, a single fixed 





24 LCCP Part IV A. 

25 The Commission identifies two additional defects of the rule: lack of adaptability (4.16) and the 
expense occasioned to disponors in dealing with the complexities and uncertainties in the rule (4.18). 
Of the former, the substantial example discussed is the impact of the recently developed technology to 
cryopreserve gametes and embryos: some provision on perpetuity issues appears to be needed here — 
see 5.79. The sting of the ‘expense’ criticism should be drawn by the proposed simplifications and 
clarifications to the rule discussed below. 

26 ie on 16 July 1964. The Commission’s consultations suggest that ‘the number of such dispositions in 
effect, although diminishing, still remains significant, and perpetuity problems may arise in relation to 
a contingent interest many years after its creation’ (4.4). 

27 Excluding post-Act exercises of pre-Act special powers of appointment (1964 Act, s 15(5)). 

28 s 3(1). See LCCP 2.3; 5.58—5.64. 

29 LCCP 5.64. See also 5.5. 

30 ibid 5.60. 

31 Maudsley, pp 159—160. 

32 See Maudsley, p 260 (Model Perpetuities and Accumulations Act, clause 5(1)(v)). 

33 LCCP 5.62. 
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period of years could be the perpetuity period for all dispositions to which the 
reform applied, unless the disponor specified a shorter period of years as the 
perpetuity period in the instrument.’** Currently (under the common law rule), 
draftsmen can manufacture a period of about 100 years by the use of a ‘royal lives 
clause’; and the ‘statutory lives + 21 years’ formula, where applicable, may 
produce a similar period during which to wait-and-see. It is difficult to see how 
either perpetuity policy or the principle of freedom of disposition would be 
compromised by a fixed-period approach.’ 

The argument for abandoning lives-in-being in favour of a fixed-period 
approach gains further strength from the observation that the chief uncertainties of 
the current rule relate to lives-in-being.*° But if wait-and-see by reference to 
statutory measuring lives is to be retained, it is clearly desirable that any reform of 
the 1964 Act should make a much better job of both the selection of statutory lives 
and the drafting of the statutory provision. At this consultation stage the 
Commission does not offer any detailed proposals on these points. But the lesson 
of 1964 is that a satisfactory outcome is likely only with detailed input from 
leading practitioners and academics at the drafting stage. 

Should any amendments to the provisions of the 1964 statutory regime operate 
retrospectively? The Commission observes?” that ‘there would clearly be injustice 

. in retrospectively validating an interest which was previously void for 
perpetuity, if to do so would deprive a taker in default in whom that interest has 
already vested.** But there may be no such difficulty in cases where the interest of 
the taker in default remains a contingent one.’ In individual cases, however, this 
approach might seem to operate capriciously. Take, for example, a bequest by T in 
1965 to the first child of A (a living male presumed capable of having further 
children) to be called to the bar. Suppose that in the circumstances of the gift the 
statutory lives were A, B and C. Suppose also that on 2 May 1995, the gift not 
having vested by then in a child of A, an amendment to the 1964 Act comes into 
force. It is provided that the amendment is to be retrospective but with a saving for 
interests which have already vested under the unamended law. Suppose that the 
effect of the amendment, if it were to apply to the gift in the example, would be to 
add D to the list of statutory lives; and that D survives A, B and C by a 
considerable margin. Now consider two alternative factual possibilities. In case 1, 
suppose that the wait-and-see period under the unamended 1964 Act expires (21 
years after the death of the survivor of A, B and C) on 1 May 1995, with the effect 
that T’s residuary beneficiary E takes in default. Even if a child of A is later called 
to the bar within 21 years of D’s death, the saving for vested interests in the 
amending legislation will preserve E’s entitlement. But in case 2, suppose that the 
wait-and-see period under the unamended 1964 Act would have expired on 3 May 





34 ibid 5.65. 

35 As adopted in 1986 as part of the United States Uniform Statutory Rule Against Perpetuities (USRAP). 
See Waggoner [1987] CLJ 234, explaining the selection of 90 years as the maximum period and 
arguing that ‘without authorising dead-hand control beyond that which is routinely invoked by 
competent drafting, the 90-year waiting period performs the same margin-of-safety function as the 
actual-measuring-lives approach, performs it more reliably, and performs it with a remarkable ease in 
administration, certainty in result, and absence of complexity as compared with the uncertainty and 
clumsiness of identifying and tracing actual measuring lives’ (p 239). 

36 The well-known drafting shortcomings of s 3, subss (4) and (5) of the 1964 Act are rehearsed at LCCP 
4.9. 

37 LCCP 5.7. 

38 This is why it was and remains essential for the common law rule to continue to apply to pre-1964 
dispositions: for at common law a disposition which might vest late was void ab initio — ie the 
property vested at once in the taker in default. [author’s footnote]. 
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1995, with the effect, as in case 1, that E would have taken in default. The 
retrospective effect of the amendment would be to add D to the list of lives and to 
lengthen the period. If a child of A is called to the bar within the lengthened period, 
he, and not E, will take. 

It might be asked whether there might not be circumstances in which the 
retrospective operation of the amendment would do injustice to a taker in default 
such as E. Might it not have been the case that well before 3 May 1995 (and in 
legitimate ignorance of the impending law reform) E had calculated that no child of 
A could possible be called to the bar within the existing period? Might he not 
perhaps have persuaded a bank to lend him money on the basis of his expectation 
of taking in default? The answer surely is that at such time prior to 3 May 1995, as 
it had become established that the gift could not vest within the period in a child of 
A, wait-and-see would cease and the gift would vest in default in E who would thus 
be protected by the vested interest proviso. It follows that only interests whose 
destination still remained uncertain at the date of the reform could be affected. On 
this basis it would be acceptable for amendments to be retrospective (saving vested 
interests) — for, on the above reasoning, a deprived default taker could complain 
only of disappointment — not of being unjustly deprived of property to which he 
had had a certain expectation. 

Wait-and-see obviates the harshest effect of the common law rule which is to 
treat as void ab initio a contingent gift which might possibly vest outside the 
perpetuity period but which, as events turn out, would in fact have vested well 
within the period. But it might still be considered unnecessarily harsh for the law to 
provide, as it does, that a gift which in fact fails to vest within the period fails 
completely, subject to the possibility in certain cases of modification under the 
statutory age-reduction, class-splitting and acceleration provisions.” Jurisdictions 
in Canada, Australia and New Zealand and nearly half the states of the US have 
general cy-prés provisions empowering courts, commonly after wait-and-see, to 
modify contingent interests which would otherwise be void for perpetuity so that 
they approximate as closely as possible to the intention of the donor whilst 
complying with the rule. Should the UK follow suit? This is delicate ground: 
provisions requiring courts to discern the probably non-existent intentions of often 
long-dead donors are likely to generate uncertainty and litigation outweighing any 
possible public or private benefit.4! There is much to be said for the view that if a 
donor fails to get his gift vested within 80—100 years, no resources should be 
devoted to repairing his omission. 

Turning now from the manner in which the rule operates to the range of 
dispositions governed by the rule: the Commission asks‘? whether the existing 
exceptions from the operation of the rule should for consistency’s sake be extended 
to further types of disposition where the policies behind the rule do not appear to 
be applicable; and whether there should be a general exclusion from the rule of all 
commercial dispositions. 

First, as the Commission indicates, it is difficult to see that the values of 
promoting alienability and restricting dead-hand control require that the perpetuity 
rule should continue to apply to the grant of future easements.*? Surely the law of 





39 ss 4, 5 and 6 of the 1964 Act. 

40 LCCP 5.69. 

41 The conclusion reached by the Law Reform Committee in 1956 (Cmnd 18, paras 30—31): see LCCP 
5.77. 

42 LCCP 5.80. 

43 ibid 5.83. 
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easements can sufficiently protect the public interest in this context by striking a 
balance between benefits conferred and burdens imposed on land. 
Again, there seems to be no clear or cogent policy underpinning the current 


- application of the rule in the area of pension fund trusts. As already noted, 


statutory exemption from the rule is enjoyed by many occupational pension 
schemes — but not by all. As the Commission observes, the statutory criteria for 
exemption are based on fiscal and social security considerations and ‘bear no 
obvious relationship to the policy functions of the rule against perpetuities.’™ If 
the public interest in the availability of adequate pension arrangements is judged to 
outweigh perpetuity policy as regards capital in pension funds, that judgment 
should, as the Commission suggests, be reflected by a general exemption of 
pension funds from the rule. 

In similar vein it may be asked: if the public benefit flowing from charitable 
trusts is such as to permit such trusts to continue perpetually,* and if a gift over 
from one charity to another is not invalidated because it does or may vest outside 
the perpetuity period,“ why should the rule against remoteness of vesting have 
any application at all in respect of gifts to charity?” However, take a gift of 
capital to X Ltd subject to a gift over to charity if at any time in the future it ceases 


_ to give a specified annual sum to, say, a campaign against (or for) the use of 


nuclear energy. Here, the effect of validating the gift over beyond the perpetuity 
period would be to extend, perhaps to perpetuity, the dead hand of the donor’s 
support of the non-charitable purpose. For under the current law, the gift to X Ltd 
would become absolute at the end of the perpetuity period; but if the rule did not 
apply to charitable gifts, the Damoclean sword would hang perpetually over X 
Ltd, inducing it to retain such funds as would enable it to pay the annual sum and 
thus retain the benefit of the gift. If this ‘back-door’ method of harnessing capital 
to the support of non-charitable purposes is considered undesirable, it would be 
preferable for statute to outlaw the device sanctioned in Re Tyler“! than to exempt 
gifts to charity from the rule. 

Finally, it may be that the disciplines of the marketplace would be sufficient by 
themselves to ensure that no commercial transaction would prejudice the public 
interest in the alienability and present-generation control of property. If so, why 
not follow USRAP in adopting the general principle that commercial transfers of 
property are exempt from the rule?“ Against this, it could be argued that the 
difficulty of a watertight definition of ‘commercial’ outweighs the benefits of this 
broad-brush approach. It might in the long run produce greater certainty and 
consistency in English law if some attempt were made to tidy up existing anomalies 
on a piecemeal basis. If this were the approach chosen, one would welcome the 
Commission’s observations on confining the operation of section 9(2) of the 1964 
Act to options to purchase land at a fixed price*°; and making it clear that rights of 
pre-emption, unlike options, are outside the scope of the rule in so far as they are 
not proprietary interests.°' As regards the application of the rule to contracts 
generally, section 10 of the 1964 Act should be amended to make it clear that its 


44 ibid 5.82. 

45 ibid 2.65. 

46 ibid 2.64. 

47 ibid 5.87. 

48 [1891] 3 Ch 252. The device is explained in LCCP 2.64. 
49 LCCP 5.90. 

50 ibid 5.84. 

51 ibid 5.86. 
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effect is simply to eliminate the liability of an option-giver where the option has 
become void for perpetuity against his successors.~* 


E Summary 


It has been argued that the rule against remoteness of vesting should be retained 
and reformed.* 


e The reformed rule should be made applicable to dispositions without any 
requirement of first applying the common law rule. 

e The principle of wait-and-see should be retained, but there is much to be 
said for following the US example of abandoning perpetuity periods based 
on lives-in-being in favour of a fixed-period rule. 

e Any reforms to the operation of the rule should have retrospective effect 
subject to a saving for vested interests acquired as a result of the operation 
of the unreformed rule. 

e No general cy-prés jurisdiction should be created in order to save 
dispositions which fail to vest in time. 

e The rule against perpetuities should cease to apply to certain types of 
disposition outside the policy of the rule, most importantly all pension 
schemes. But the rule should continue to apply to charitable trusts. And, 
while some specific reform of the application of the rule in certain 
commercial contexts is required, there should be no general exemption of 
commercial transactions from its operation. 


Back to Basics: The Government’s Homelessness 
Consultation Paper 


David Cowan* and Julia Fionda** 


Introduction 


On 23 January 1994, the Government published their Consultation Paper on the 
homelessness legislation — Housing Act 1985, Part IH — and access to local 
authority and housing association tenancies.' At present, a reasonable preference 
on the housing waiting list is given to those homeless people who have a priority 
need and are not intentionally homeless.” Broadly, a person is homeless if they 


52 M&L, 1st supplement (1964) p 17. 

53 The report also addresses the question of excessive accumulations. As with the rule against 
perpetuities, the Commission’s view is that the rule against excessive accumulations should be either 
abolished or reformed (6.34). On the question ‘abolish or reform?’ broadly similar policy 
considerations are likely to produce the same answer as for the perpetuity rule (6.17— 6.21). If the rule 
is to be retained and reformed, it should surely be made clear that wait-and-see applies (6.31). And, as 
the Commission explains (6.23—6.26), there seems to be wide support for lengthening the time for 
which accumulation is permissible — perhaps by providing for a single period of a prescribed number 
of years; or perhaps by reference to the attainment by young beneficiaries of the age of twenty-five 
years rather than as, at present, majority. 


*Lecturer in Law, University of Sussex. 
**Lecturer in Law, King’s College London. 


1 Access to Local Authority and Housing Association Tenancies (hereafter ‘Consultation Paper’) 
(London: HMSO, 1994). 
2 Housing Act 1985 (hereafter the ‘1985 Act’), s 22. 
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have no accommodation in which it is reasonable for them to continue to occupy.? 
They will fall within the priority need criterion if they are pregnant, live 
with children, ‘vulnerable,’ or have become homeless in an emergency.” A 
- person is intentionally homeless if they deliberately do or fail to do anything which 
is likely to result in them losing accommodation which was available to them and 
was reasonable to continue to occupy.® Once these criteria are met, a housing 
authority”? comes under a duty to provide long-term accommodation. 

The Consultation Paper is split into two sections, ‘enabling’ and ‘providing’ 
social housing accommodation, reflecting an organisational division being made 
throughout social policy.’ On the enabling side, the Government propose radical 
changes to the definition of ‘homelessness’ so that it will only include those 
persons who have no accommodation of any sort available for occupation; in other 
words, the duty will only extend to those who are literally roofless.? A person 
who seeks local authority assistance will be asked if they have attempted to find 
other accommodation or put themselves on the waiting list. If they have not, then 
they will not be homeless.'° No housing duty will arise until the local authority 
have completed their enquiries and, in any event, the full housing duty will only be 
to secure accommodation for a fixed limited period. This duty could recur if the 
person had been genuinely unable to find alternative accommodation.'! No 
changes are proposed with respect to the intentionality, priority need and local 
connection criteria.12 The Government intends to bring the legislation into line 
with the Asylum and Immigration Appeals Act 1993 which restricts access to 
public sector accommodation for asylum seekers. Those who have lived overseas 
and still have accommodation there will not be homeless.!? A simplification of the 
notification requirement and an internal appeals mechanism are mooted. 14 

On the providing side, the Government propose to reflect the changing nature of 
provision by introducing a new allocations policy and joint waiting lists between 
public, quasi-public and some private sector accommodation.'> Whilst accepting 
the importance of local authorities’ and housing associations’ input, ‘it also 
believes there is scope for greater private involvement in the rented housing 
market.” This could be done through initiatives such as the Business Expansion 


ibid s 58. 

Vulnerability is considered in terms of housing and must arise as a result of old age, mental illness or 
handicap or physical disability or other special reason (ibid s 59(1)(c)). 

ibid s 59. 

ibid s 60. 

If an applicant has no local connection with the authority to whom they have applied, then that 
authority may refer the applicant to an authority with whom a local connection exists and that second 
authority is charged with the housing duty (ss 61, 67). 

8 This reflects the Conservative Government’s ideology that local authorities should, in the future, be 
the enablers of social accommodation and not the providers (see, for example, paras 21.1—21.3 of the 
Consultation Paper). This policy first saw the light of day in a White Paper, Housing: The 
Government’s Proposals (London: DoE, 1987). The precise definition of ‘enabling,’ though, 
continues to elude: see Goodlad, The Housing Authority as Enabler (London: IoH, 1993) and its 
review by Robertson (1993) Nov/Dec Roof 33. 

9 Consultation Paper, paras 5 and 8. So, for example, a person asked to leave by family or friends or 
those living in short-term hostels would not fall within the definition, although a person escaping from 
domestic violence would fall within the definition. 

10 ibid para 9. 

11 ibid para 6. 

12 ibid paras 10—14. 
13 ibid para 14. 

14 ibid paras 15 and 16. 
15 ibid paras 18—25. 
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Scheme, making better use of empty properties and home ownership to reduce the 
demand for subsidised housing.!® 


The Origins of the Consultation Paper 


One of the motives behind the homelessness legislation was a realisation that 
homelessness was not a ‘social services problem’ but the effect of imbalances in 
the housing market on certain sections of society.” Consequently, duties were 
placed upon the housing department. The legislation, though, compromises this 
ideal by making concessions to Conservative members (whose support was needed 
in order to gain a majority in its favour) who refused to support a ‘scroungers 
charter.’!® Consequently, the concepts of intentional homelessness and local 
connection were written into the Act so that it did not benefit the ‘self-induced 
homeless’ nor the ‘beach scrounger.’ 

The Government has always been circumspect about this legislation because of 
its ideological anxiety with applicants who are perceived as ‘jumping the housing 
queue.’!? Coupled with this, the Government’s credo of self-reliance and personal 
responsibility, together with its policy of reducing public sector involvement, has 
meant that the homelessness duties do not fit happily into their mould.?° The 
Government’s need to consider changing the legislation has gained momentum and 
immediacy in the light of their new political agenda. The ‘Back to Basics’ policy 
campaign during the later part of 1993 increasingly focused on encouraging those 
considered to be socially inadequate to stand on their own feet and rely less heavily 
on state support. The Government had subjected the legislation to reviews in 1982 
and 1989.7! Neither proposed any significant changes, although it was anticipated 
that the 1989 review would propose radical changes similar to those which have 
materialised in the 1994 Paper.” In 1993, at least two of the flagship 
Conservative London Boroughs wrote review papers for the Department of the 
Environment.” The Consultation Paper has nestled into this political climate. At 
its height, that campaign precipitated a moral panic concerning the use made of the 
social welfare system by young single mothers.” Inevitably, this moral panic also 
concerned itself with priority access to social housing, particularly when, in his 
speech to the Conservative Party Conference, Sir George Young suggested that 
young ‘never marrieds’ became single mothers in order to gain such priority 





16 ibid para 23. 

17 HC Deb vol 926, col 896 (18 February 1977), per Stephen Ross MP. Second reading debate on 
Housing (Homeless Persons) Act 1977, subsequently consolidated in the Housing Act 1985, Part III. 

18 For example, ibid col 905, per William Rees-Davies MP. 

19 This widely held view refers to applicants allegedly using the 1985 Act to gain priority over others who 
have been on the housing waiting list for a long time. 

20 The Asylum and Immigration Appeals Act 1993 is another example of this. 

21 The 1982 Review was unpublished (Housing (Homeless Persons) Act 1977 Code of Guidance: 
Proposals for Amendment to the Code) but a brief summary can be found at HC Deb vol 23, col 317w 
(13 May 1982), per Michael Heseltine; The Government's Review of the Homelessness Legislation 
(London: DoE, 1989). 

22 David Hoath, ‘The Review of the Homelessness Legislation — A Missed Opportunity’ (1990) 140 
NLJ 412. 

23 For example, HC Deb vol 236, col 310 (26 January 1994), per John Battle MP. 

24 For example, Sir George Young, the Housing Minister, argued at the Conservative Party Conference 
in 1993 that: ‘We must ask ourselves whether the signals sent out by this legislation sit comfortably 
with the values we share; with the self-reliant society we want to promote; and whether it represents 
the fairest way of allocating housing; I believe that it fails those tests.’ 
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access. This fundamental change in Government policy latched on to the back 
end of such a moral panic.”® 

Whilst the Government may feel compelled to investigate complaints from 
people on the waiting list who feel their needs are being overlooked in favour of 
“queue jumpers,” the contrary view is that the legislative provisions in fact favour 
genuine social need. Indeed, this idea was accepted by the Government in its 1989 
Review: 


[T]hose who satisfy the local authorities’ ‘tests’ under the homelessness legislation may be 
expected to be those whose needs for housing have the highest priority ... This seems not 
only inevitable, but right, it indicates that subsidised housing is being made available to those 
with the greatest needs.” 


Secondly, research shows that 59 per cent of homeless acceptances were made in 
respect of applicants who were already on the waiting list.” Regardless of the 
legislation, people on waiting lists which are organised on a points-based system 
will inevitably ‘jump’ to the top of the queue. Thirdly, research suggests that 
people do not become pregnant to gain priority access to social accommodation.”? 
Even so, whilst having a child will provide a person with priority need, the parent 
will still have to cross the obstacles of homelessness and intentionality. The final 
point is that the Government’s policy of reducing public sector provision of 
accommodation (through, for example, the right to buy schemes) has resulted in 
less public sector accommodation being available and inevitably leads to 
allegations of “queue jumping.’ It also suggests that the homelessness legislation 
was never given an opportunity to work in the way in which its proponents 
expected. 

The subtleties and complexities of this debate were never really discussed in the 
research on which the Consultation Paper was based. This research conspicuously 
fails to analyse this legal context, fails to ask the correct questions and is concerned 
only with the routes into local authority housing.*® The basic statistic is that 
homeless people wait 0.7 years on average before obtaining access to public sector 
housing stock, in contrast to 1.2 years through the waiting list, and therefore those 
on the waiting list wait a disproportionate period by way of contrast to homeless 
applicants. However, much statistical evidence goes unexplained (and is therefore 
capable of being used for political point-scoring). Consider the following: 


An above average proportion of lone parent families and young single households reported 
homelessness. Among non-white new tenant households, it was black households of African 
origin that had particularly reported experiencing homelessness — 86% indicating that they 
had been or were expecting to be homeless at the time they applied for housing. This again 
points to the likelihood of a large proportion of this group being refugees (nearly all were 
London residents).?! 





25 See, for example, Wynn Davies, ‘Lone Mothers Face Council Housing Bar,’ The Independent, 
7 October 1993. However, a survey conducted by the Institute of Housing found no evidence that this 
was the case: One Parent Families — Are They Jumping the Housing Queue? (London: oH, 1993). 

26 Stanley Cohen has analysed these consequences of moral panics in Folk Devils and Moral Panics: The 
Creation of Mods and Rockers (London: MacGibbon and Kee, 1972). 

27 op citn 21, para 34. 

28 Shelter, Homelessness in the 1990s — Local Authority Practice (London: Shelter, 1994), 

29 Institute of Housing, One Parent Families — Are They Jumping the Housing Queue? (London: IoH, 
1993). 

30 Prescott-Clarke, Clemens and Park, Routes into Local Authority Housing (London: HMSO, 1994). 

31 ibid para 5.5.1. There does not appear to be any evidence given for the assumption that those black 
Africans are refugees. 
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No comment is made on these statistics and no reason becomes apparent from the 
context of this passage for highlighting these particular groups. This study is the 
only research referred to in the Consultation Paper. 


General Perspectives 


The central tenets of the Paper fundamentally reassess the philosophy of the 
homelessness legislation. ‘Self-reliance’ and ‘personal responsibility’ find their 
clearest expression in the Paper in terms of empowerment and cost saving. 
Empowerment can be seen in the Paper on two levels. First, the Paper begins by 
setting this policy against the background of Conservative ideology which has long 
advocated ‘the continued spread of home ownership, and has established a number 
of arrangements for assisting people on low incomes to become home owners. ’?2 
As a precursor to the homelessness policy, the general aim of the Government is to 
empower as many people as possible to become home owners and, therefore, take 
units of housing out of public sector ownership. It may seem incongruous to 
discuss home ownership when considering homelessness; however, the proposals 
relating to homelessness fall within this wide policy ideal. On the other hand, the 
proposals also seek to empower, in a different way, those for whom home 
ownership is out of the question by encouraging applicants to fend for themselves 
to a greater extent. To this end, those applying as homeless will be required to 
show that they have at least made efforts to secure private sector accommodation 
and have put their names on the waiting list. The local authority will also be 
required to inform applicants of what private sector accommodation is available. 
‘Failure to act on such information might be grounds for treating a person as 
having accommodation available, and thus not being in need of assistance.’ The 
presumption here is that there will be sufficient low-cost, private sector 
accommodation available.*4 Encouraging this ideal of self-sufficiency is the 
proposal that temporary accommodation, whilst enquiries are being conducted, 
will no longer be provided unless appropriate or the applicant is roofless.*° 

There is an enabling emphasis in the Housing Act 1985, Part III because it opens 
up access to public sector housing if the applicant falls within the statutory criteria. 
The philosophy of the proposals are negative in the sense that they seek to exclude 
applicants by means of a narrowed definition of homelessness.” Take, for 
example, the proposal which suggests that if an applicant has not searched for 
private rented accommodation they may be treated as if they have a place to live 
and therefore do not require the assistance of the local authority. 

It has long been the Government’s view that the homelessness legislation is there 
as a ‘long stop’ or a ‘safety net’ mechanism for those with insoluble housing 
problems.*” Nevertheless, the 1989 Review recognised ‘that the legislation had 
done the job that Parliament intended of it.’ The 1994 Paper considers that this 


32 Consultation Paper, para 2.1. 

33 ibid para 9.4. 

34 cf Partington, ‘Rethinking British Housing Law: The Failure of the Housing Act 1988’ in Freeman 
(ed), Critical Issues in Welfare Law (London: Stevens, 1990). 

35 Consultation Paper, para 5.2. 

36 ibid para 5.1. 

37 The Government’s Review of the Homelessness Legislation (London: DoE, 1989). 

38 ibid para 47. 
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safety net should not be ‘a route into permanent accommodation.’? 
Consequently, it is proposed that there should no longer be a right to long-term 
accommodation but merely a right to a short-term tenancy which will come to an 
end, in particular if a person is offered other accommodation and either accepts or 
rejects it. The duty to house temporarily could recur if ‘the household had been 
genuinely unable to find alternative accommodation.’ The language of the 
legislation will change from the right to permanent accommodation to that of 
‘emergency assistance by the local authority. ’* 

The second undercurrent running through the Paper is that of cost saving. The 
Government does not hide the fact that one of their primary aims is to reduce local 
authority spending on housing and to increase private sector involvement and 
spending.“ Much has been made of prescribing the use of capital receipts from 
sales of local authority stock. This has meant that little new housing has been 
built in the public sector, the underlying rationale apparently being that there are 
already too many vacant public sector units of accommodation. However, at the 
same time as manipulating public sector new build, financing of new 
accommodation has generally gone to the quasi-public sector.“ 

Finally, one might surmise that one of the aims of the proponents of the 
homeless persons legislation was to change the provocative language of 
homelessness. The agents of the legislative objective in 1977 were the housing 
department and not, as previously, the social services department. Homeless 
persons, who were previously regarded as incompetents or vagrants, were 
enveloped within the language of welfare. The Parliamentary debates in 1977 and 
the Act did not encourage this trend.*° The language of ‘intentional homelessness’ 
has always been one of fault precisely because it talks about a ‘deliberate act or 
omission.” In 1977, there were no statistics to justify the insertion of this 
provision. In 1994, whilst the worry concerns those who are not ‘genuine’ and also 
the language of ‘fault,’ there is a similar dearth of statistical evidence.** There are 
nuances in the language of the Paper which effectively inculpate the state of 
homelessness.“ For example, failure on the part of the applicant to seek private 
sector accommodation not only disenables an application from being made ab 
initio, it also disenables the recurrence of the duty.“ In this way, the new 
proposals imply some form of moral blameworthiness in the applicant’s behaviour 
rather than accepting homelessness as a blameless housing problem as was the 
original intention behind the current legislation. 


39 Consultation Paper, para 9.2. 

40 ibid paras 6.1— 6.7. 

4l ibid. 

42 ibid paras 27,1—27.2. 

43 Introduced by the Local Government, Planning and Land Act 1980, Pt VIII. See Loughlin, Local 
Government in the Modern State (London: Sweet & Maxwell, 1986) pp 56—61; HC Deb vol 236, cols 
316—320 (16 January 1994), per Clive Soley, 326—330, per David Rendel; see generally Hills, 
Unravelling Housing Finance (Oxford: Clarendon, 1991) esp ch 6. 

44 In the first half of 1993, local authorities started to build 557 units; housing associations 20,717; 
private sector 64,544: Local Housing Statistics (London: HMSO, 1993) Table 1. 

45 The language of ‘scroungers’ is evident in those debates as well as in the Act. 

46 HC Deb vol 236, col 300 26 January 1994), per Jack Straw; cf Consultation Paper, paras 2,8—2.9 
(‘perverse incentive for people to have themselves accepted by a local authority as homeless’; 
‘contriving to fall within [the Housing Act 1985, Part LIJ provisions’). 

47 This mirrors the criminalisation of nomadic lifestyles (Criminal Justice and Public Order Bilt 1994, cis 
58—61) and squatters (ibid Pt V). 

48 Consultation Paper, paras 5.1 et seq. 
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It is unsurprising, given-the obvious lack of commitment to the legislation, that the 
Government has not felt the need to propose any significant amendments to the 
intentionality, priority need and local connection provisions. Indeed, comments 
such as intentionality ‘remains appropriate’ and local connection ‘appear[s] to be 
working satisfactorily’ illustrate the lack of research that is behind the Consultation 
Paper.” Socio-legal research has shown how these concepts are subject to 
abuse and there has always been a significant amount of judicial criticism of 
local connection.*! What is even more worrying, though, is that the single 
homeless, in particular 16 and 17 year olds, will still not automatically have a 
priority need. The Government believe that enough is being provided here through 
initiatives such as that relating to rough sleepers.” Indeed, there is a proposal that 
young people should wherever possible remain ‘homeless at home’; that is, they 
should put their names on the waiting list and in the meantime remain in the family 
home (providing that would not cause undue strain on the family unit). Such 
schemes are in operation at present and work quite successfully provided that it is 
not the domestic situation that is causing homelessness, which for many 16 and 17 
year olds is precisely the case. There is also a worrying recent case which suggests 
that in the ‘homeless at home’ scenario, if the parent or carer charges rent, then no 
housing benefit is payble in respect of that rent.°* This surely must be a major 
dampener on the scheme. 

We come, then, to the main proposals for reform. Homelessness is currently 
defined as a state where a person (or, broadly, their family) has no accommodation 
in which it is reasonable to continue to occupy.** The Consultation Paper proposes 
that ‘in future a local authority would have a duty to assist applicants and their 
households in priority need who have no accommodation of any sort available for 
their occupation, provided this situation has arisen unintentionally.’°> Although it 
is not entirely clear, it would seem that the duty under this proposal will extend 
only to those who are roofless and not to those who occupy unsuitable 
accommodation such as a rat infested hut.5° The advantage of the current 
legislative provision is that it takes account of the circumstances of the applicant. 
For example, at present a person with HIV who lives on the sixth floor of a damp 
tower block which has a lift which rarely works will almost certainly be considered 
homeless (and probably entitled to rehousing). However, the proposal effectively 
disenfranchises that person as well as others, such as the person subject to 
harassment (of whatever type). 

Linked to this tighter definition of homelessness is the proposal that, other than 
where the applicant is literally roofless or where it seems appropriate, no 
accommodation will be provided pending the local authority’s enquiries. At 


49 Consultation Paper, paras 12.1 — 13.2. 

50 See Loveland, ‘The Politics, Law and Practice of Intentional Homelessness’ (1993) JSWL 185; Hoath, 
‘Homelessness Law: First Aid in Need of Intensive Care’ in Freeman (ed), Critical Issues in Welfare 
Law (London: Stevens, 1990). 

51 For example, R v London Borough of Newham, ex p London Borough of Tower Hamlets [1992] 2 All 
ER 767, 783j and Cowan ‘Local Connection and Disconnection’ (1993) 56 MLR 218, esp 223—224 
canvassing reform permutations. 

52 Consultation Paper, paras 26.1—26.2. Note that the Rough Sleepers Initiative only covers London. 

53 Rv Solihull MBC Housing Benefits Review Board, ex p Simpson, The Times, 5 January 1994. 

54 1985 Act, s 58. 

55 Consultation Paper, para 5.1. Emphasis added. 

56 cf Rv South Herefordshire DC, ex p Miles (1983) 17 HLR 82. 
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present, such enquiries can take a long time. The Audit Commission reported that 
18 per cent of authorities complete over half their cases in one day, whilst 5 per 
cent found that over a quarter of their applications took more than 60 days to 
complete. The Commission recommended that enquiries should take no more than 
30 days.” Even this time spent in unsatisfactory accommodation, such as that 
outlined above, may be detrimental to a person’s health.** One hopes that the new 
Code of Guidance that will accompany the new Act® will make it plain that such 
consequences must be avoided. During the debate in the House of Commons, Sir 
George Young reassured the House that people who became roofless would be 
provided temporary accommodation.” This, however, misses the point. The 
Paper provides no reassurance that people living in unsatisfactory conditions will 
be moved and this seems unlikely to be forthcoming. 

A darker side of these proposals is a further change in the definition of 
homelessness. At present, the rule is that a person who has no accommodation in 
England and Wales is homeless.*' However, the suggested change is to exclude 
any person who has lived in accommodation abroad ‘which they can reasonably be 
expected to occupy’ from the definition of homelessness. Whilst this is broader 
than the proposed new definition of homelessness, there are implications for free 
movement as well as personal choice. For example, an English person who buys 
accommodation in Italy but then, for personal reasons, is forced to move back to 
England might not be entitled to emergency assistance even if they were trying to 
sell that Italian property but, in a recessionary market, were unable so to do. Once 
again, then, it is to be hoped that the new Code of Guidance will spell out when it is 
reasonable to continue to occupy ‘foreign’ property.” 

On the other hand, there are some useful proposals in the Paper. At present, 
because of the Government policy of reducing public sector provision we have 
reached a bifurcated position whereby the public and the quasi-public sector hold 
separate waiting lists that govern access to their respective properties. The 
proposal is that joint waiting lists should be encouraged to govern access without 
current imbalances. This is to be welcomed even though there will be no duty to do 
so. There are also to be new statutory provisions that will govern the 
allocations.“ Secondly, for the first time, the current policy of simply 
encouraging local authorities to have an internal appeals procedure regarding the 
local authorities’ interpretation of the key concepts of the Act is being 


57 Housing the Homeless: The Local Authority Role (London: HMSO, 1989) p 23. 

58 Whilst no research links poor housing conditions to causing/worsening illness, it has been argued that 
Governments have accepted this as they have intervened through public health legislation: Pendlebury, 
‘What you Know or Where you are? Housing Situation and the Effectiveness of Health Promotion’ in 
Aggleton and Warwick (eds), Young People, Homelessness and HIV/AIDS (London: HEA, 1991) 
p 28. 

59 Consultation Paper, para 17.1. 

60 HC Deb vol 236, col 314 (26 January 1994). Sir George here emphasised that this duty would exist 
only to vulnerable people and not to others. The crucial question, though, concerns the meaning of 
‘vulnerable.’ 

61 1985 Act, s 58. 

62 This may be a vain hope bearing in mind the limited guidance at present on the word ‘reasonable’: 
Homelessness Code of Practice for Local Authorities (London: DoE, 3rd ed, 1991) para 5.8. 

63 Consultation Paper, paras 22.1—22.3. 

64 ibid paras 20.1—20.6. The proposal is for a similarly broad provision as there is now in the 1985 Act, 
s 22. Whether or not this is a ‘benefit’ is open to interpretation. This new provision will be geared to 
those in ‘housing need’ but not directly to those homeless, which accords with the foregoing 
paragraphs of the Consultation Paper. 
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reconsidered.® Given the current imbalance between the number of applications 
for judicial review of local authorities’ decisions in this field by way of comparison 
to the number of applications under the Act that are made each year,® again this 
proposal must be welcomed by all those with an interest in ‘justice in the welfare 
state.’ 


Conclusions 


The radical proposals emanating from the Consultation Paper once again show the 
Government’s lack of commitment to the concept of the welfare state. The ethos of 
the homelessness legislation will not survive these changes. It is as well to 
speculate where the primary duties for housing the homeless will lie in the future. 
We have submitted elsewhere that narrowing the boundaries of the homelessness 
legislation will simply increase the stress on other aspects of our social welfare 
legislation. Persons who fail to fit the criteria of the homelessness legislation 
will inevitably turn to alternative routes into public sector housing. For example, 
homeless applicants with children will almost certainly fall within the criteria of 
the Children Act 1989 which requires the social services departments to house 
families with children who are considered to be ‘in need.’ This alternative right 
to permanent accommodation effectively allows a person with children to 
circumvent the homelessness legislation and therefore undermines the purpose 
behind the Consultation Paper. This represents a partial return to the situation prior 
to the homelessness legislation when homelessness was a social services function. 
It is surprising that the Government failed to mention the Children Act in its 
proposals. 

One of the other ‘new’ aspects of social welfare legislation is the National Health 
Service and Community Care Act 1990. In 1992, a joint circular between the 
Departments of Environment and Health suggested that: 


Community Care in itself creates no new category of entitlement to housing, and housing 
needs which are identified by community care planning and individual assessments should be 
considered alongside existing processes and local priorities.” 


This advice seems to run contrary to the provisions of the 1990 Act.” The 
Consultation Paper delineates community care as a major issue for the future. 
However, in so far as it suggests that people ‘suffering from mental illness, or 
someone with learning difficulties’ fall within the categories of priority need, the 





65 ibid paras 16.1—16.3. 

66 See Sunkin, Bridges and Meszaros, Judicial Review in Perspective (London: Public Law Project, 
1993) esp pp 13—15. 

67 See Street, Justice in the Welfare State (London: Stevens, 1975). This proposal is also in line with the 
Citizen’s Charter (London: HMSO, 1991). See generally Birkinshaw and Lewis, When Citizens 
Complain (Buckingham: OUP, 1993). It is to be hoped that an independent body should be responsible 
for this as long as legal aid will be provided. If no legal aid is to be provided, this becomes ‘window 
dressing.’ It also must be asked whether most would appeal against a decision given the proposed 
limited duties. 

68 ‘New Angles on Homelessness’ (1993) JSWL 403; ‘Homeless Children: W(h)ither the Housing Act 
1985, Part III’ (1994) JCL 29; ‘Usurping the Housing Act 1985’ (1994) CLJ 19. 

69 Children Act 1989, ss 17(10), 21 and 27. 

70 DoE Circular 10/92; DoH LAC (92)12, Housing and Community Care, para 15. 

71 As the 1990 Act, s 42(1)(a) amends the National Assistance Act 1948, s 21(1)(a), which is a housing 
provision. See also 1990 Act, s 47. There is evidence that these provisions have been used to persuade 
housing departments to accept such people: (1993) Roof 21. 
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Government have clearly not taken notice of the important decision of the House of 
Lords in R v London Borough of Tower Hamlets, ex parte Ferdous Begum.” 
There the House held that a person who did not have the capacity to accept an offer 
of a tenancy could not apply under the homelessness legislation but use could be 
made of the National Assistance Act 1948, s 21(1)(a) which is now incorporated 
into the 1990 Act.” It is uncertain at present how far the reach of the 1990 Act 
extends, but the effect of the Consultation Paper is to make it a major issue for the 
future. 

The Government’s proposals for reform of the homelessness legislation strike at 
the heart of the remaining portion of the welfare state. Limiting the duties of local 
authorities under the Act to the provision of only temporary accommodation is, in 
reality, a return to the old position of the National Assistance Act 1948, s 21(1)(b). 
That section prescribed local authorities’ duties to the provision of temporary 
accommodation and inspired the rise of organisations such as Shelter and SHAC to 
fight against the inequalities that it engendered. The proposal to delimit these 
short-term duties to those who are roofless effectively disenfranchises most of the 
categories currently considered homeless, including those in dire housing need in 
favour of those on waiting lists who are not so ‘vulnerable.’ 


72 [1993] 2 All ER 65. 
73 At best, it is unlikely that those to which the Consultation Paper refers would have this requisite 
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CASES 


Accidental Loss of an Asylum Seeker 
Carol Harlow* 


M, a national of Zaire, arrives at Heathrow. He claims asylum. His application is 
refused. His removal is set for 1 May 1991. An unsuccessful application for 
judicial review is made and set down for hearing by the Court of Appeal on 1 May 
1991. M’s friends, believing that he has a stronger case, call in specialist 
immigration solicitors Winstanley-Burgess who, just thirty minutes before take-off 
of his plane from Heathrow, make a fresh application to a duty judge (Garland J) 
in chambers. The judge asks for the ‘usual undertaking’ to defer removal. Officials 
believe there is no formal undertaking in place. They lamentably. fail to have M 
removed from the flight at Heathrow. They refrain from interrupting the flight at 
Paris. They do not order his immediate return from Kinshasha. M’s 
representatives obtain a mandatory order from the duty judge to return M within 
the jurisdiction. The Home Secretary, acting on hasty advice from Treasury 
Counsel that the mandatory order might be invalid, decides to leave matters where 
they stand. The Home Office applies successfully to a Crown list judge (Simon 
Brown J) for the order to be set aside. M vanishes and cannot be traced. M’s 
lawyers institute proceedings for contempt of court. 

This is not, as the reader may suppose, the plot of a black farce by Dario Fo! 
but the facts of M v Home Office, a recent leading case which received the 
accolade of distinguished public lawyers as the ‘most important case in 
constitutional law for the last 200 years or more.’? Perhaps tactfully, the 
judiciary chose not to highlight the facts. Only in the restrained reminder that 
‘circumstances can occur where it is in the interest both of a person who is subject 
to powers of government and of the government itself that the courts should be in a 
position to make an order which clearly sets out either what should or what should 
not be done by government,” was a hint given of conduct which might justify the 
preference of Lord Woolf, who gave the leading judgment in the House of Lords 
for a mandatory model of judicial review, defined in terms of coercion rather than 
of ‘trust and co-operation’ between courts and executive.° Instead, the House of 
Lords, discerning a possible affront to the dignity of the courts, moved decisively 
on to the constitutional high ground, invoking the full force of Dicey’s statement of 
the rule of law principle.® 





*Professor of Public Law, London School of Economics. 


1 Especially Dario Fo, Accidental Death of an Anarchist (London: Methuen, 1987). 

2 Mv Home Office [1992] QB 270 (CA); [1993] 3 WLR 433 (HL(E)). 

3 Sir William Wade, ‘The Crown — Old Platitudes and New Heresies’ (18 September 1992) NLJ, 

p 1275, commenting on the Court of Appeal judgments; Michael Beloff QC and Professor Rodney 

Brazier, quoted in The Guardian, 28 July 1993. 

[1993] 3 WLR 445. 
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Having set out their constitutional wares in this way, the House followed the 
well-tried, though irritating, technique’? of concealing constitutional novelty 
behind a smoke-screen of legalistic reasoning and arid statutory interpretation. 
Inside this framework, however, both appellate courts framed the key legal issue 
widely, choosing to deal with the general ban imposed? by section 21 of the 
Crown Proceedings Act 1947 on injunctive relief ‘in any civil proceedings against 
the Crown.’ There were several reasons for them to take this line. First, although 
the rapid development of the declaration as a public law remedy? has largely 
eliminated problems with final injunctions, interim relief has increasingly posed an 
acute problem. On the one hand, the procedures for ‘stay’ or ‘suspension’ of 
administrative proceedings remain undeveloped, so that the institution of legal 
proceedings does not operate as an automatic stay of administrative action but is 
available only at the court’s direction and then only on an application for certiorari 
or prohibition.!° On the other hand, interim declarations are thought not to be 
available in English courts and have even been described as a ‘logical absurdity." 
Two opportunities to retrieve the position by amending legislation were missed or 
blocked, the first when the procedural reforms recommended by the Law 
Commission in 1976 were introduced by a statutory instrument amending Order 53 
of the Rules of the Supreme Court rather than by the primary legislation which 
would have been needed to amend section 21.!* The second was the passage of the 
Supreme Court Act 1981, a confusing, partial re-enactment of Order 53 which 
overlaps with the Order while leaving inexplicable gaps. Did a suspicion of 
calculation behind these surprising legislative omissions motivate some members 
of the judiciary to begin their own reforms? 

The judicial campaign began in 1987 with the Herbage case,'* when Hodgson J 
was persuaded to rule at first instance that an interim injunction was indeed 
available against the Home Secretary in ‘Crown side’ proceedings. The ingenious 
reasoning went as follows: (i) section 21 is restricted in its operation to civil 
proceedings as defined in the Act; (ii) section 23(2). effectively limits ‘civil 
proceedings against the Crown’ to actions in contract and tort, while section 
38(2) specifically excludes Crown side proceedings from the definition of ‘civil 
proceedings’; therefore, (iii) section 21 cannot bite on Order 53 applications for 
judicial review because these are not ‘civil proceedings against the Crown,’ but 


7 See, for examples of this classic technique, Town Investments v Department of the Environment [1978] 
AC 359 (Lord Diplock); Home Office v Harman [1983] 1 AC 280 (Lord Diplock); Wheeler v Leicester 
City Council [1985] AC 1054. 

8 Whether this immunity from injunctive relief applied only to the Crown or to Ministers and Crown 
servants in their official capacity is a moot point: see de Smith’s Judicial Review of Administrative 
Action (London: Stevens, 4th ed by J.M. Evans, 1980) pp 445—449; H.W.R. Wade, ‘The Crown — 
Old Platitudes and New Heresies’ (18 September 1992) NLJ, at p 1276. For the views of some of the 
proponents, see Joseph M. Jacob, ‘The Debates Behind an Act: Crown Proceedings Reform, 
1920— 1947’ [1992] PL 452. 

9 Zamir and Woolf, The Declaratory Action (London: Sweet & Maxwell, 2nd ed by Lord Woolf and 
Jeremy Woolf, 1993). 

10 RSC Ord 53, r 3(10). And see Law Commission Consultation Paper No 126, ‘Administrative Law: 
Judicial Review and Statutory Appeals’ (London: HMSO, 1993) pp 39—42, where some options for 
reform are suggested. 

11 Rv Inland Revenue Commissioners, ex p Rossminster {1980} AC 952, 1027. See also de Smith, op cit 
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12 Report on Remedies in Administrative Law (1976) Law Com No 73, Cmnd 6407, noted Harlow [1978] 
PL 1; Beatson and Matthews (1978) 41 MLR 437. 

13 See Jacob [1981] PL 451, 457. 

14 Rv Home Secretary, ex p Herbage [1987] QB 606. 

15 By defining it partly in terms of the Act, partly in terms of the old Petition of Right procedure; on 
which see Ehrlich, ‘Petitions of Right’ (1929) 45 LQR 60. 
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form a novel public law jurisdiction, grounded in section 31 of the 1981 
legislation. (There is further support for this argument in the fact that injunctions 
were not available in Crown side proceedings prior to the 1978 reform.) Interim 
relief is complicated by rule 3(10)(b) of Order 53 which empowers only ‘such 
interim relief as could be granted in an action begun by writ.’ In Herbage, 
however, the judge ruled (iv) that the phrase is merely descriptive of the types of 
interim relief available in civil actions, into which category interim injunctions 
clearly fall. 

This reasoning found favour with a majority of the Court of Appeal in Smith 
Kline,'® attracting especially strong support from Woolf LJ, but met with a 
setback in Factortame.” Here, Lord Bridge, in the leading judgment, cursorily 
rejected stages (iii) and (iv) of the Herbage reasoning, substituting his own three- 
pronged argument that: (v) neither Order 53, which originated as subordinate 
legislation, nor the Supreme Court Act, introduced as a consolidation measure, 
could have been used to confer a wholly new power to issue interim injunctions 
against the Crown; (vi) that if any novel jurisdiction to review had been created by 
section 31, the text was on its face confined to final orders; and (vii) that 
Parliament could never have intended such a result to accrue without explicit 
provision. Interim injunctive relief, in short, was not available against the Crown. 
But this negative position was in turn undercut when, in Factortame (No 2),'* the 
European Court of Justice ruled that interim relief must be made available for the 
protection of rights under EC law and the House of Lords went on to issue an 
interim injunction ordering the temporary ‘disapplication’ of primary and 
secondary legislation. 

The removal of this new inequality provided an added incentive for the 
campaign in the lower courts. One year later, in the Avon case,!° a strong Court of 
Appeal ruled that the power to stay ‘proceedings’ under Order 53, r 3(10)(a) 
pending determination of an application for judicial review extends beyond judicial 
proceedings and includes a ministerial decision. In other words, a stay which is in 
the nature of injunctive relief could, for technical reasons, effectively be granted 
against the Crown when an interim injunction could not. 

M v Home Office provided a convenient opportunity both to settle the protracted 
judicial wrangle and to excise from the law the embarrassing anomaly whereby the 
procedural protections offered by national law appeared inferior to those afforded 
by EC law through national courts. The foundations were laid by the previous case 
law in which Lord Woolf had been a leading actor and all that was left for him to 
do was to look afresh at the legislative history, respectfully concluding that this had 
been ‘misunderstood’ in Factortame, and to reinstate the Herbage reasoning which 
had been his preference in Smith Kline. To summarise, M v Home Office confirms 
that injunctions, whether final or interim, do lie against officials and Ministers of 
the Crown in public law or ‘Crown side’ proceedings. Such exceptions as remain 
are likely to prove extremely limited.” There is a strong hint too that mandatory 


16 R v Licensing Authority Established under Medicines Act 1968, exp Smith Kline & French 
Laboratories Ltd (No 2) {1990} 1 QB 574. 

17 Rv Transport Secretary, ex p Factortame Ltd [1990] 2 AC 85. 

18 Rv Transport Secretary, ex p Factortame Ltd (No 2) [1990] 3 WLR 818 (HL(E)) and C213/89 (ECJ). 

19 R v Education Secretary, ex p Avon County Council [1991] 2 WLR 702. See also Smith Kline, at 
p 705. 

20 Wade, op cit p 1315, offers the example of an Order in Council made by the Queen in Council under 
s 2(2) of the European Communities Act 1972, though query whether the immunity applies in what is 
effectively a public law action. See also Wade, ‘Injunctive Relief Against the Crown and Ministers’ 
(1991) 101 LQR 4. The problem created by the EC doctrine of ‘direct effect,’ creating rights 
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prerogative orders would be available.?! A powerful back-up to mandatory orders 
exists in the form of contempt proceedings, now held to lie against officials and 
Ministers in their official as. well as their personal capacities. Thus the decision 
does move our system of judicial review a long way towards the mandatory model 
for which Lord Woolf argued. 

A long way but not all the way because, at the end of his lengthy judgment,” 
Lord Woolf is trapped into making a very dangerous concession. In contrast to the 
Court of Appeal, which found Kenneth Baker personally guilty of contempt,” 
Lord Woolf talked of contempt orders as lying either against the Minister ‘in his 
official capacity’ or against ‘the office.’** The implication, that ‘personal’ and 
‘official’ responsibility cannot overlap, conflicts both with the initial, Diceyan 
premise of Lord Woolf’s analysis and with his own, earlier reasoning.” The 
syllogism brings Lord Woolf up against section 25(4) of the Crown Proceedings 
Act, which prohibits attachment or execution of money orders, including ‘fines or 
penalties’ against government departments, the Crown or ‘any officer of the 
Crown as such.’ Without considering the alternative of committal, in principle 
not impossible, though complicated a little by the status of Ministers as Members 
of Parliament,” Lord Woolf deduces that contempt proceedings are ultimately 
unenforceable. At the theoretical level, this admission that ‘the Crown’s 
relationship with the courts does not depend on coercion and in the exceptional 
situation, when a government department’s conduct justifies this, a finding of 
contempt should suffice,’*? surely undercuts the fundamental premise of Lord 
Woolf's judgment. A mandatory model of judicial review which cannot be 
enforced must be a contradiction in terms. 


enforceable in private law (see Bourgoin v Ministry of Agriculture [1986] QB 716) is presumably 
eliminated by Factortame. The status of R v Inland Revenue Commissioners, ex p Rossminster [1980] 
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22 At p 466. 

23 See Lord Donaldson [1992] 2 WLR 98—99. 

24 At p 466. 

25 See pp 454—456. The false dichotomy between Ministers as ‘emanations’ or the ‘alter ego’ of the 
Crown and Ministers as persons ‘designated to perform statutory functions’ originates with Merricks v 
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2 WLR 23 (HL(B)). 
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penalties.’ The exemption from process is reinforced by RSC Ord 77, r 15, which exempts the Crown 
from all processes of execution, including those for contempt, empowered by RSC Ord 52. On a 
narrow, legalistic interpretation, the reasoning may be open to challenge on the ground that the 
protection extends only to the Crown and not Crown servants. This is the view of Professor Wade, 
expressed in an unpublished paper, ‘The Crown, Ministers and Officials,’ to the Sweet & Maxwell 
Conference on Administrative Law (1994). 

27 According to Erskine May’s Treatise on the Law, Privileges, Procedures and Usage of Parliament 
(London: Butterworths, 21st ed by C.J. Boulton, 1989) p 95, the remaining traces of the ancient 
privilege of freedom from arrest in criminal cases amount to no more than notification of the arrest of a 
Member to the Speaker. Committal for a criminal contempt of court, for which there is no modern 
precedent cited, would probably be equated by the House with arrest in any criminal proceedings: ‘It 
may be generally deduced that in cases of quasi-criminal contempts, members may be committed 
without an invasion of privilege’ (pp 97—98). Note that the exact legal position was not considered by 
Lord Donaldson, although he found Mr Baker personally guilty of contempt: [1992] 2 WLR 98— 100. 
See also RSC Ord 52, r 7(4). 

28 At p 466. 
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Before considering the wider implications of the case, it is important to set it in 
context. It would be nice to accept the judicial characterisation of the facts as an 
‘exceptional’ and ‘bizarre, not to say Alice in Wonderland’ ‘chapter of accidents, 
mistakes and misunderstandings.’?? In nearly every respect, however, what 
happened is redolent of contemporary Home Office style and immigration lawyers 
will certainly see it as no more than a routine example of Home Office practice in 
deportation cases.*° Burgess describes M as ‘the victim of “refoulement,” 
legalese for being illegally returned to a country where he was in danger,’*! a 
phrase suggesting a constant practice. It recalls the similar case of the Tamil 
asylum seekers, deported en masse from the United Kingdom as ‘economic 
refugees’ in no immediate danger of persecution who, thanks to the personal 
efforts of their solicitor (David Burgess), later proved to a tribunal that they had in 
fact suffered persecution after ‘refoulement’ to Sri Lanka.** Two days after the 
Court of Appeal hearing in M, the High Court returned the case of Karamjit Singh, 
a Sikh activist, to the Home Secretary for reconsideration on the ground that his 
reasoning was inadequate.*? In August 1993, the widely publicised death of Joy 
Gardner exposed to the public the inhumanity of the methods used routinely in the 
execution of deportation orders. It also revealed an apparently systematic Home 
Office practice of physically removing immigrants before notification could be 
received by their lawyers of impending removal, thus forestalling the last chance 
of legal challenge.** Again, after M v Home Office had made this possible, 
counsel applying for a contempt order in a case where the Home Office sought to 
deport a young Sikh woman, eldest sister and legal guardian of infant children who 
had been made wards of court after the deportation of their parents, described this 
act as ‘a backdoor approach to thwarting a court order.’* Finally, in December, 
when a group of Christmas visitors from Jamaica was arbitrarily held at Heathrow, 
Louise Christian, acting for one of the group, alleged not only that the operation 
was specifically devised with a view to preventing the exercise of the ‘only 
remaining right of legal challenge by way of judicial review’ but also described, in 
the case of her client, a ‘protracted stalling exercise by senior immigration 
officials’ designed to pre-empt legal action. In short, the aims of the original 


29 per Simon Brown J and per Lord Donaldson MR [1992] 2 WLR 73 (CA), at pp 78 and 100. At p 85, 
however, the latter observed that the events did not reflect any credit whatsoever on the Home Office. 
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There was a striking parallel with M, whose second application was based on a report from the Medical 
Foundation for the Victims of Torture that he had probably been tortured and which had not been taken 
into consideration. The Foreign Office later conceded that a man of M’s name was sought by the 
Zairian police: see transcript of proceedings in the House of Lords. 

34 Midgeley, ‘Police Accused of Brutality,’ The Independent, 3 August 1993; Torode, ‘When 
Deportation Means Death,’ 8 August 1993; Cohen, ‘Why Did Joy Gardner Die?’, The Independent on 
Sunday, 8 August 1993; Gilchrist, ‘Royal Prerogative Needs Review,’ The Lawyer, 10 August 1993, 
pill. 

35 The Guardian, 4 September 1993. The application was subsequently struck out as an abuse of court: 
The Guardian 4 May 1994. 

36 Letter to The Times, 28 December 1993. 
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Asylum Bill, described to Parliament in 1991 by the Home Secretary as being to 
speed up appeal procedures and prevent ‘blatant misuse’ by asylum seekers?” 
epitomises Home Office attitudes to legal process. For this reason alone, the 
decision in M v Home Office must be welcome at the grassroots level as affording 
much needed weaponry to counter illegal administrative action.*® 

More generally, M is one in a line of cases — Westland,” Ponting,“ Matrix 
Churchill“! — which cause great unease about the efficiency of our governmental 
arrangements and the effectiveness of our parliamentary system in securing 
accountability. The lines of responsibility, both hierarchical (between Ministers, 
civil servants and in-house legal advisers) and horizontal (between departments or 
Ministers and between Ministers and independent legal advisers)” are blurred. It 
is made more difficult to assemble a clear picture of what actually occurred in 
these cases because of the unwholesome secrecy in which the governmental 
process is shrouded: we only know that M’s case received the personal attention of 
the Minister of State (Peter Lloyd), the Home Secretary (Kenneth Baker) plus 
Treasury Counsel (John Laws QC) because the Crown lawyers seem, in curious 
contrast to the line strenuously argued by the Attorney General in Matrix 
Churchill, to have waived Crown privilege. 

Frequently deliberated,“ these issues have never been adequately resolved and 
their resolution is made infinitely harder by the intrusion into the equation of the 
Crown, an archaic symbol, ‘redolent of the scarlet and ermine of constitutional 
history,“ whose primary use today is to mask deep-seated problems with our 
system of government. To achieve an appropriate interlock between political 
accountability and legal liability is also sufficiently difficult without the uncertainty 
which shrouds the antiquated body of Crown law, permitting ancient heresies — 
that Crown privilege cannot be waived or that Ministers are not personally liable 
for acts done ex officio — to resurface in case after case. In M v Home Office, the 
House of Lords has gone some way to demystify the Crown. A welcome parity 
between central government and other public bodies has been achieved. There is 
the potential too for a sensible theory of public service liability based on the 
Diceyan principle of personal liability coupled, as it could never have been in 





37 HC Deb vol 198 col 1094 (Kenneth Baker). Substantial concessions to the House of Lords resulted in 
reinforcement of appeals procedures and retention of legal aid: Asylum and Immigration Appeals Act 
1993 (noted by Vincenzi, Current Law Statutes). 

38 In addition to the contempt proceedings cited above in the text, the author knows informally of two 
interim injunctions in immigration cases plus two injunctive orders to force the Minister for Social 
Security to reconsider cases in which no alternative remedy was provided. 

39 See Austin and Oliver, ‘The Westland Affair’ (1987) 40 Parliamentary Affairs 20. 

40 See Ponting, The Right to Know (1985); Michael, The Politics of Secrecy (1982) Ch 3. 

41 See Leigh, ‘Matrix Churchill, Supergun and the Scott Inquiry’ [1993] PL 630. 

42 See Woodhouse, ‘Ministerial Responsibility: The Abdication of Responsibility Through the Receipt of 
Legal Advice’ [1993] PL 412. 

43 See Bradley, The Observer, 15 November 1992; Watkins, The Independent, 17 November 1992; 
Ganz, ‘Matrix Churchill and Public Interest Immunity’ (1993) 56 MLR 564; Tomkins, ‘Public Interest 
Immunity after Matrix Churchill’ [1993] PL 650. For later developments before the Scott inquiry, see 
‘Ministers Prepared to Scapegoat Lyell,’ The Guardian, 2 March 1994, p 22. 

44 See generally Turpin, ‘Ministerial Responsibility: Myth or Reality?’ in Jowell and Oliver (eds), The 
Changing Constitution (Oxford: Clarendon, 2nd ed, 1985) p 53. And see ‘The Reorganisation of 
Central Government’ (1970) Cmnd 4506; Fourth Report from the Defence Committee (1985 — 86) HC 
519 (Westland); Seventh Report from the Treasury and Civil Service Committee, ‘Ministers and Civil 
Servants’ (1985—86) HC 92; Sixth Report from the Treasury and Civil Service Committee 
(1992—93) HC 390. 

45 From Brazier, Constitutional Reform: Reshaping the British Political System (Oxford: Clarendon, 
1991) p 86. 
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Dicey’s day, with vicarious liability on the part of the department. If this does not 
quite justify its rapturous reception,“ it should secure M v Home Office an 
honourable place in a line of postwar cases” in which courts have moved to cut 
down to size prerogative powers asserted by government and subject them to 
controls appropriate to a modern democracy. 


International Kidnapping, Disguised Extradition and 
Abuse of Process 


Andrew L.-T. Choo* 


Suppose that you are wanted in England in connection with criminal offences 
allegedly committed in England. You have, however, fled to Utopia. Instead of 
complying with the relevant extradition procedures, the English police adopt the 
simple expedient of asking the Utopian authorities to deport you. On your return to 
England you are arrested by the English police and charged. 

You argue that the proceedings against you should be stayed because of the 
illegal means by which your presence in the jurisdiction has been secured. The 
prosecution argue, however, that there is no basis on which a trial may be stayed in 
these circumstances: the pre-trial police improprieties can have no effect on the 
trial in terms of the ability of the trial to determine your guilt or innocence 
accurately. The mere fact that the English police behaved improperly at the pre- 
trial stage does not raise any possibility of your being convicted even if innocent. 

These were the precise issues with which the House of Lords was confronted in 
the recent case of R v Horseferry Road Magistrates’ Court, ex p Bennett.' The 
defendant, Bennett, was a New Zealand citizen who was wanted in England for 
criminal offences allegedly committed in connection with the purchase of a 
helicopter. The Crown case against the defendant was that he had raised the 
finance to purchase the helicopter by a series of false pretences, and had defaulted 
on the repayments. The defendant was traced by the English police to South 
Africa. Although there was no extradition treaty between the United Kingdom and 
South Africa, special arrangements could have been made for extradition under 
section 15 of the Extradition Act 1989. The English police, however, took a 
deliberate decision not to institute extradition proceedings, but instead persuaded 
the South African police to arrest the defendant and return him forcibly to 
England, under the pretext of deporting him to New Zealand via Heathrow. It 
seemed that the Crown Prosecution Service were consulted about, and approved 
of, this plan. On his arrival at Heathrow, the defendant was arrested by the English 
police. He was committed for trial at the Crown Court and obtained leave to bring 
proceedings for judicial review to challenge the decision of the stipendiary 
magistrate to commit him for trial. The Divisional Court held that it had no 





46 See n3 above. 

47 Amongst which should be numbered the landmark decisions in Burmah Oil v Lord Advocate [1965] 
AC 75; Conway v Rimmer [1968] AC 910; Council of Civil Service Unions v Minister for the Civil 
Service [1985] AC 374; R v Home Secretary, ex p Bentley [1994] 2 WLR 101. See also Attorney 
General v Guardian Newspapers [1987] 1 WLR 1248, [1990] 1 AC 109. It would be churlish to dwell 
on the backsliding. 


*Lecturer in Law, Faculty of Law, University of Leicester. 
1 [1993] 3 WLR 90. 
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jurisdiction to inquire into the circumstances by which the defendant had come to 
be within the jurisdiction, and thus dismissed his application for judicial review. 
The defendant appealed to the House of Lords. 

Prior to the decision of the House of Lords in this case, the issue of whether 
criminal proceedings could be stayed on account of illegal extradition had not been 
fully settled in English law.” Initially, the English courts adopted the approach 
advocated by the New Zealand Court of Appeal in R v Hartley.’ Proper 
extradition procedures were not followed in securing the presence in New Zealand 
of one of the co-defendants, Bennett, who was arrested in Australia by the 
Melbourne police and placed on the next flight to New Zealand. The New Zealand 
police had not obtained a warrant for Bennett’s extradition, but had simply 
telephoned the Melbourne police to ask them to place Bennett on the next flight to 
New Zealand. The New Zealand Court of Appeal considered that the trial judge 
would probably have been justified, had the appropriate application been made, to 
exercise his discretion to direct that the accused be discharged: 


[n our opinion there can be no possible question here of the Court turning a blind eye to 
action of the New Zealand police which has deliberately ignored those imperative 
requirements of the statute . . . [T]his must never become an area where it will be sufficient 
to consider that the end has justified the means. The issues raised by this affair are basic to 
the whole concept of freedom in society.‘ 


A similar issue arose in England in R v Bow Street Magistrates, ex p Mackeson.° 
The applicant, a British citizen, was in Zimbabwe-Rhodesia when 
allegations of fraud were made against him in the United Kingdom. The 
Metropolitan Police did not request the authorities in Zimbabwe-Rhodesia to 
extradite him, because at the time the de facto government of Rhodesia was in 
rebellion against the Crown and considered illegal. Instead, the Metropolitan 
Police informed the authorities in Zimbabwe-Rhodesia that the applicant was 
wanted in England in connection with fraud charges. The applicant was arrested in 
Zimbabwe-Rhodesia and a deportation order made against him. He was 
accordingly returned to the United Kingdom. On his application to the Divisional 
Court for an order of prohibition to prevent the hearing of committal proceedings 
against him in the Magistrates’ Court, it was held, on the basis of Hartley, that the 
circumstances of the applicant’s return had amounted to an ‘extradition by the back 
door,’ and that his application should accordingly be granted. This was despite 
the fact that the Metropolitan Police had ‘no doubt’ acted ‘due to an excess of 
enthusiasm, certainly not due to any conscious intent to do wrong.” 

The following year, Mackeson was distinguished in R v Guildford Magistrates’ 
Court, ex p Healy® on the basis that there had been no attempt in Healy to 
circumvent the provisions of the relevant extradition treaty. There was, the 
Divisional Court found, no ground for supposing that the police had tried to 
persuade the US authorities to deport the applicant so that they could arrest him in 
this country.’ 





See generally Choo, ‘The Consequences of Illegal Extradition’ [1992] CLR 490. 
[1978] 2 NZLR 199. 

ibid at 216—217. 

(1981) 75 Cr App R 24. 

ibid at 30. 

ibid at 33. 

[1983] 1 WLR 108. 

ibid at 112. 
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The authority of Mackeson and Healy was, however, thrown into doubt by the 
decision of the Divisional Court in R v Plymouth Magistrates’ Court, ex p 
Driver. This is particularly surprising in the light of the fact that one of the 
judges in Mackeson had remarked that ‘in my view the principles to be applied in a 
case of this nature are now well established.’!! Driver, who was wanted for 
questioning in the United Kingdom about a murder, had travelled to Turkey, with 
which the United Kingdom had no extradition treaty. The UK police informed the 
Turkish authorities that, if it was within their power, the deportation of Driver to 
the United Kingdom would be helpful. The Turkish authorities held Driver in 
custody for four days, and then informed him that he was to be released as the UK 
police were no longer interested in him. He was told to leave Turkey and placed on 
a flight to London. On his arrival in London, he was arrested and charged with 
murder. He applied to the Divisional Court for an order of certiorari to quash the 
murder charge, and for an order of prohibition to prevent the hearing of the 
committal proceedings. The Divisional Court held that Mackeson and Healy had 
been decided per incuriam,” and that a court had in fact no power to inquire into 
the circumstances in which a person was found in the jurisdiction, for the purpose 
of refusing to try that person. ! 

The issue then arose twice before the Court of Appeal. In R v Bateman and 
Cooper,'* the Court of Appeal expressly declined to resolve the Mackeson/Driver 
conflict. The applicants were each convicted upon two counts of conspiracy to 
handle stolen goods and upon two counts of conspiracy to obtain property by 
deception. One of the 28 grounds on which they sought leave to appeal was that 
their deportation from New Zealand had been unlawful because it had been a 
disguised extradition. Accordingly, it was argued, the trial court should have 
stayed the proceedings. The Court of Appeal considered that it was unnecessary to 
resolve the Mackeson/Driver conflict in the present case because there was no 
evidence to support the proposition that the deportation had been a disguised 
extradition: the applicants had simply been deported by the New Zealand 
authorities. Further, the issue had not been raised at trial. 

More recently, the Court of Appeal was faced in R v Gilmore” with a similar 
problem. Gilmore sold to an innocent buyer a car which he had obtained on hire- 
purchase. He went to live in Northern Ireland, and the English police obtained a 
warrant for his arrest there under section 38(3) of the Criminal Law Act 1977. An 
arrangement was made whereby he would be arrested and taken by the Royal 
Ulster Constabulary police to Belfast airport to await the arrival of English police 
officers. As it turned out, however, the warrant of arrest was executed by English 
officers, rather than by RUC officers as required under the 1977 Act. Gilmore’s 
application for a stay of the proceedings was rejected by the trial judge and he 
pleaded guilty to the charge of obtaining property by deception. He then applied 
for leave to appeal against conviction. 

The Court of Appeal refused the application on the basis that as any breach of the 
1977 Act in this case was purely technical, the trial judge had not erred in allowing 
the proceedings to continue. The Court of Appeal commented that, although the 
case had been argued on the assumption that there was a judicial discretion to stay 





10 [1985] 2 All ER 681. 

11 (1981) 75 Cr App R 24, 34 per Michael Davies J. 
12 [1985] 2 All ER 681, 698. 

13 ibid at 697. 

14 [1989] CLR 590 (transcript available on LEXIS). 
15 [1992] CLR 67. 
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proceedings on account of illegal extradition, it was in fact still an open question 
whether this discretion existed. In other words, the Court accepted that there was a 
conflict between Mackeson on the one hand and Driver on the other. 

Thus, prior to the decision of the House of Lords in Bennett, the issue of whether 
criminal proceedings could be stayed on account of illegal extradition had not been 
fully settled, with the prevailing view being that they could not. The House of 
Lords (Lord Griffiths, Lord Bridge of Harwich, Lord Lowry and Lord Slynn of 
Hadley; Lord Oliver of Aylmerton dissenting) has now held, however, that 
proceedings commenced in consequence of an illegal extradition may, in fact, be 
stayed. This note seeks to examine a number of issues raised by the decision in 
Bennett. 


The Rationale for a Stay 


Central to the decision of the House of Lords was the notion that a criminal court 
should not be concerned solely with accurate fact-finding or, to put it another way, 
the determination of the ‘truth.’ A court also has a duty to protect the moral 
integrity of the criminal process. The judiciary must — in the words of Lord 
Griffiths — ‘accept a responsibility for the maintenance of the rule of law that 
embraces a willingness to oversee executive action and to refuse to countenance 
behaviour that threatens either basic human rights or the rule of law.’ Lord 
Griffiths pointed out that, just as it was accepted in administrative law that the 
judiciary had a duty to oversee executive action, ‘[s]o also should it be in the field 
of criminal law and if it comes to the attention of the court that there has been a 
serious abuse of power it should . . . express its disapproval by refusing to act upon 
it.”!© To take the view that a court ‘may turn a blind eye to executive lawlessness 
beyond the frontiers of its own jurisdiction’ is, Lord Bridge argued, ‘an insular and 
unacceptable view.’!? Lord Griffiths was careful to emphasise, however, that ‘[i]f 
extradition is not available very different considerations ‘will arise on which I 
express no opinion.’!® 

Lord Lowry acknowledged that a stay of proceedings on account of pre-trial 
police impropriety might well have the effect of discouraging the police from 
involvement in similar misconduct in the future.!? However, both he and Lord 
Griffiths were careful to point out that the primary purpose of staying proceedings 
is not to discipline the police. It is submitted that this is a sound view. Whilst a stay 
of proceedings on account of pre-trial police impropriety might well have a 
deterrent effect, this should be regarded as a fortuitous secondary benefit of a 
mechanism which is designed primarily to safeguard the moral integrity of the 
criminal process. To regard a stay of proceedings primarily as a disciplinary 
mechanism would mean that courts would be required to make highly speculative 
decisions in particular cases as to whether a stay would have a sufficient deterrent 
effect. It is questionable whether the public interest in the conviction of the guilty 
should be compromised on a basis as speculative as that of the possible future 
benefits of a stay. 





16 [1993] 3 WLR 90, 104. 
17 ibid at 110. 
18 ibid at 105. 
19 ibid at 118. 
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The prosecution placed heavy reliance in Bennett on the 1979 decision of the 
House of Lords in R v Sang.” In Sang, the House of Lords had held that a trial 
judge could exclude improperly obtained evidence only in the exercise of her or his 
duty to ensure a ‘fair trial.’ A ‘fair trial’ is essentially one which adequately 
protects the innocent from wrongful conviction.2! Thus the most important 
consequence of Sang was that reliable evidence could not be excluded simply on 
the basis that it had been obtained improperly.” Thus, on the authority of Sang, it 
is clear that proceedings should not be able to be stayed on account of illegal 
extradition, since the possibility does not arise that the accused cannot have a fair 
trial as a result of the circumstances in which he or she has been brought within the 
jurisdiction. The illegal extradition does not affect the veracity of the trial in terms 
of its ability to determine the guilt or innocence of the accused accurately. 

The defence responded to this argument by pointing out, correctly, that Sang has 
to a large extent been overtaken by section 78 of the Police and Criminal Evidence 
Act 1984.” This provision has, as is well known, encouraged the judiciary to take 
a far more liberal approach to the exclusion of improperly obtained evidence. 
Improperly obtained, but reliable, evidence is being excluded with increasing 
frequency by the courts.” 

The House of Lords in Bennett accepted that stays of criminal proceedings ‘are 
usually confined to cases in which the conduct of the prosecution has been such as 
to prevent a fair trial of the accused.’*> However, proceedings may be stayed not 
only where a trial would be unfair, but also where it would be so unfair to try the 
accused that a trial should not take place. Thus, ‘a court has a discretion to stay any 
criminal proceedings on the ground that to try those proceedings will amount to an 
abuse of its own process, either (1) because it will be impossible (usually by reason 
of delay) to give the accused a fair trial, or (2) because it offends the court’s sense 
of justice and propriety to be asked to try the accused in the circumstances of a 
particular case. 26 

It is to be regretted that the House of Lords in Bennett refrained from decisively 
overruling Sang. Lord Lowry, for example, appeared to suggest that Sang was 
simply irrelevant because it concerned the exclusion of evidence at common law, 
and also because it did not pertain to executive misconduct in an international 
context.” The actual decision in Bennett, and the recent decisions on the 
exclusion of improperly obtained evidence under section 78, make it clear that 





20 [1980] AC 402. 

21 And, possibly, the right against self-incrimination. See generally R v Sang [1980] AC 402, 437 per 
Lord Diplock; 442 per Viscount Dilhorne; 445 per Lord Salmon; 450 per Lord Fraser; 457 per Lord 
Scarman. 

22 Unless, possibly, if it had been obtained in a manner which compromised the accused’s right against 
self-incrimination. 

23 s78 provides: ‘In any proceedings the court may refuse to allow evidence on which the prosecution 
proposes to rely to be given if it appears to the court that, having regard to all the circumstances, 
including the circumstances in which the evidence was obtained, the admission of the evidence would 
have such an adverse effect on the fairness of the proceedings that the court ought not to admit it.’ 

24 See generally Birch, ‘The PACE Hots Up: Confessions and Confusions under the 1984 Act’ [1989] 
CLR 95; Feldman, ‘Regulating Treatment of Suspects in Police Stations: Judicial Interpretation of 
Detention Provisions in the Police and Criminal Evidence Act 1984’ [1990] CLR 452; May, 
‘Admissibility of Confessions: Recent Developments’ (1991) 55 JCL 366. 

25 [1993] 3 WLR 90, 103 per Lord Griffiths. 

26 ibid at 116 per Lord Lowry. 

27 ibid at 119. 
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Sang — in as much as it suggests that a court is not concerned with pre-trial 
executive misconduct which does not affect the veracity of the trial — no longer 
represents good law. A clear statement from the House of Lords to this effect 
would, it is submitted, aid the further development of English law on the issue of 
the forensic consequences of pre-trial executive misconduct, in relation both to the 
exclusion of evidence and to stays of proceedings. 


Is a Stay Discretionary? 


An interesting question which emerges from Bennett is whether proceedings 
should be stayed in every case in which the English police have circumvented the 
relevant extradition procedures in securing the presence of the accused from 
another jurisdiction. Certainly, there are statements in Bennett which suggest that a 
stay should automatically be ordered in such a situation. Lord Griffiths said, for 
example, that ‘where process of law is available to return an accused to this 
country through extradition procedures our courts will refuse to try him if he has 
been forcibly brought within our jurisdiction in disregard of those procedures by a 
process to which our own police, prosecuting or other executive authorities have 
been a knowing party.’8 On the other hand, Lord Lowry stated that ‘the court has 
a discretion to stay as an abuse of process criminal proceedings brought against an 
accused person who has been brought before the court by abduction in a foreign 
country participated in or encouraged by British authorities.” Later in his 
speech, Lord Lowry commented: 


I would not expect a court to stay the proceedings of every trial which has been preceded bya 
venial irregularity. If it be objected that my preferred solution replaces certainty by 
uncertainty, the latter quality is inseparable from judicial discretion. And, if the principles 
are clear and, as I trust, the cases few, the prospect is not really daunting.” 


If a stay were discretionary, the court would, in deciding whether to order a 
stay, presumably take into account considerations such as: 


(i) whether the illegal extradition of the accused was accompanied by physical 
violence (if so, this would weigh heavily in favour of a stay); 

(ii) whether the police were acting in circumstances of urgency (if so, this 
would weigh against a stay); and 

(iii) the seriousness of the offence with which the accused is charged (the more 
serious the offence, the less likely the court would be to stay the 
proceedings). 


This approach of weighing up all relevant considerations is the type of approach to 
the problem of improperly obtained evidence advocated by the High Court of 
Australia?! and, in interpreting section 24(2) of the Canadian Charter of Rights 
and Freedoms,” by the Supreme Court of Canada.’ English courts, too, are 


28 ibid at 105 (emphasis added). 

29 ibid at 115 (emphasis added). 

30 ibid at 118. 

31 See eg Bunning v Cross (1978) 141 CLR 54. For recent Australian discussion, see Green, ‘Basic 
Values and the Criminal Law’ (1993) 17 CLJ 229. 

32 s 24(2) provides: ‘Where . . . a court concludes that evidence was obtained in a manner that infringed 
or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is 
established that, having regard to all the circumstances, the admission of it in the proceedings would 
bring the administration of justice into disrepute.’ 

33 See eg R v Collins (1987) 56 CR (3d) 193. 
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moving towards the view that the appropriate way in which to determine whether 
certain types of evidence should be excluded is to weigh up all relevant 
considerations associated with the admission or exclusion of the evidence, with 
guidance as to the sorts of considerations which might be taken into account being 
provided by appellate courts. In the recent case of R v Smurthwaite and Gill,34 for 
example, the Court of Appeal held: 


In exercising his discretion whether to admit the evidence of an undercover officer, some, 
but not an exhaustive list, of the factors that the judge may take into account are as follows. 
Was the officer acting as an agent provocateur in the sense that he was enticing the defendant 
to commit an offence he would not otherwise have committed? What was the nature of any 
entrapment? Does the evidence consist of admissions to a completed offence, or does it 
consist of the actual commission of an offence? How active or passive was the officer’s role 
in obtaining the evidence? Is there an unassailable record of what occurred, or is it strongly 
corroborated? 


It is possible, of course, that what Lord Griffiths meant to suggest in Bennett was 
that circumvention by the police of proper extradition procedures is such heinous 
misconduct that there are no circumstances in which it should ever be excused. 
Illegal extradition, it may be argued, can never be considered a venial irregularity. 
Thus, while in a normal case all relevant considerations ought to be weighed up to 
determine whether the proceedings should be stayed on account of the pre-trial 
executive impropriety, cases involving illegal extradition are sui generis. This is 
an attractive argument, but it is not entirely clear that there can never be situations 
where the heinousness of illegal extradition appears insignificant when viewed 
against the heinousness of the offence with which the accused is charged. We have 
seen that the Crown case against Bennett was that he had raised the finance to 
purchase a helicopter by a series of false pretences and had defaulted on the 
repayments. One wonders how willing a court would be to stay a prosecution for 
mass murder on the basis that the English police circumvented the relevant 
extradition procedures in securing the return of the accused to England.*6 Yet a 
stay is precisely what Lord Griffiths would seem to require even in this situation. 

It is interesting to note that the approach in the United States is broadly one of 
allowing prosecutions commenced in consequence of illegal extradition to 
proceed. This has been emphasised by the US Supreme Court on a number of 
occasions.*” It would seem that it is only if the illegal extradition of the accused 
was accompanied by egregious conduct (such as torture, brutality or other physical 
abuse) on the part of US authorities that a trial will be barred on due-process?® 
principles.” Thus, if the statements of Lord Griffiths in Bennett are to be taken 





34 [1994] 1 Ail ER 898, 903. 

35 ibid at 1569. 

36 Itis interesting to note that a number of cases involving illegal extradition have come to public 
attention not so much because of the circumstances of the illegal extraditions, as because of the gravity 
of the offences charged. See eg the case of Adolf Eichmann: A-G of the Government of Israel v 
Eichmann (1961) 36 ILR 5 (affirmed by the Supreme Court of Israel in (1962) 36 ILR 277). 

37 Ker v Illinois (1886) 119 US 436; Frisbie v Collins (1952) 342 US 519; Gerstein v Pugh (1975) 420 
US 103; US v Alvarez-Machain (1992) 112 S Ct 2188. 

38 Due process clauses are to be found in both the Fifth Amendment (‘No person ... shall ... be 
deprived of life, liberty, or property, without due process of law’) and the Fourteenth Amendment 
(‘No State shall . . . deprive any person of life, liberty, or property, without due process of law’). 

39 See generally US v Toscanino (2nd Cir, 1974) 500 F 2d 267; US ex rel Lujan v Gengler (2nd Cir, 
1975) 510 F 2d 62; US v Lira (2nd Cir, 1975) 515 F 2d 68; US v Valot (9th Cir, 1980) 625 F 2d 308; 
Weddell v Meierhenry (8th Cir, 1980) 636 F 2d 211; US v Reed (2nd Cir, 1981) 639 F 2d 896; US v 
Cordero (1st Cir, 1981) 668 F 2d 32, 36. 
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literally, he would seem to be advocating for England a far more radical approach 
than that prevailing in the United States.“ 

In sum, to hold that a mandatory stay should be ordered in every case where a 
prosecution has been commenced in consequence of an illegal extradition is 
inappropriate. As Jonathan Bush has argued, there are two considerations, in 
particular, which may justify allowing a prosecution commenced in consequence 
of an illegal extradition to continue: 


(i) the offence charged may be an especially heinous one*!; and 

(ii) it may be possible to excuse the illegal extradition of suspects whose 
continued freedom was considered to pose ‘a grave threat to national 
security (the foreign leader plotting for war against us, or the active 
terrorist). ’4 


What is clearly required in this area is a discretionary approach based upon a 
weighing up of all relevant considerations. Inherent in judicial discretion is, of 
course, the danger of uncertainty, but this danger is likely to be minimised by the 
gradual development in the case law (especially appellate decisions) of a coherent 
set of guidelines for application in particular cases. 


Lord Oliver’s Dissenting Speech 


Lord Oliver argued in dissent, in a manner reminiscent of the prevailing English 
view prior to Bennett, that the abuse of process doctrine could not be invoked in 
cases such as the present: 


Of course, executive officers are subject to the jurisdiction of the courts. If they act 
unlawfully, they may and should be civilly liable. If they act criminally, they may and should 
be prosecuted. But I can see no reason why the antecedent activities, whatever the degree of 
outrage or affront they may occasion, should be thought to justify the assumption by a 
criminal court of a jurisdiction to terminate a properly instituted criminal process which it is 
its duty to try.# 


Lord Oliver considered that proceedings could be stayed only if the charge was 
instituted in bad faith or oppressively,™ or if a fair trial was impossible.* 

In support of his views, Lord Oliver cited% the statement of Lord Scarman in 
Sang that ‘[jJudges are not responsible for the bringing or abandonment of 
prosecutions: nor have they the right to adjudicate in a way which indirectly usurps 
the functions of the legislature or jury.’*”? Lord Oliver argued that although this 
statement had been made by Lord Scarman in the context of a suggested discretion 
to exclude evidence because of judicial disapproval of the manner in which it had 


40 For an interesting discussion of the possibility of ‘convergence’ of the English and US law of criminal 
evidence and procedure, see generally Bradley, ‘The Emerging International Consensus as to Criminal 
Procedure Rules’ (1993) 14 Michigan J Int Law 171. 

41 Bush, ‘How Did We Get Here? Foreign Abduction After Alvarez-Machain’ (1993) 45 Stanford LR 
939, 981. 

42 ibid at 980. 

43 [1993] 3 WLR 90, 115. 

44 eg, if proceedings were instituted after the accused had been given an undertaking by the police that he 
would not be prosecuted: R v Croydon JJ, ex p Dean [1993] 3 WLR 198. 

45 [1993] 3 WLR 90, 112—113. 

46 ibid at 113. 

47 [1980] AC 402, 454. 
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been obtained, the statement was equally applicable to other executive activities 
which might incur judicial disapprobation. Lord Oliver’s reasoning is open to 
challenge. As we have seen above, the significance of Sang has been substantially 
diminished by the case law on section 78 of the Police and Criminal Evidence Act 
1984. It is, therefore, inappropriate to rely upon Sang without regard to this more 
recent case law. 

Lord Oliver was also worried that: 


any such general jurisdiction of a criminal court to investigate and adjudicate upon antecedent 
executive acts would be productive of hopeless uncertainty. It clearly cannot be the case that 
every excessive use of executive power entitles the accused to be exonerated. But then at 
what point and at what degree of outrage is the criminal court to undertake an inquiry and, if 
satisfied, to take upon itself the responsibility of refusing further to try the case?“ 


This argument, too, is not insurmountable. As we have seen above, problems of 
unpredictability and uncertainty of application are likely to be minimised with the 
emergence of a coherent set of guidelines developed in judicial decisions, 
particularly appellate decisions. 


Magistrates’ Courts 


Two Law Lords in Bennett, Lords Griffiths and Lowry, specifically addressed the 
issue of whether magistrates should be able to stay proceedings as an abuse of 
process.“ The view of Lord Griffiths, in essence, was that the power to stay of 
magistrates (whether sitting in committal proceedings or summary proceedings) 
‘should be strictly confined to matters directly affecting the fairness of the trial of 
the particular accused with whom they are dealing, such as delay or unfair 
manipulation of court procedures.’*° In a case where no ‘fair trial’ issue is 
involved, the accused would have to apply directly to the Queen’s Bench 
Divisional Court for a stay. Thus, on this view, magistrates would be unable to 
stay proceedings on account of illegal extradition, since there is in such cases 
typically no question of whether a fair trial can take place. 

Lord Lowry’s discussion appears to have been confined to a discussion of 
whether magistrates hearing committal proceedings should be able to stay for 


abuse of process. He considered that ‘[i]t would ... be convenient (as well as 
correct, in my view) if the examining magistrates could not stay for abuse of 
process.’>! 


It is submitted that, contrary to the view of Lord Griffiths, magistrates (whether 
sitting in committal proceedings or summary proceedings) should have the power 
to stay proceedings even if no ‘fair trial’ issue is involved. The distinction which 
Lord Griffiths attempts to draw between situations in which stays are ordered 
because a fair trial is impossible, and other cases, is not as clear-cut as might first 
appear. Lord Griffiths appears to have assumed, for example, that the sole treason 





48 [1993] 3 WLR 90, 113. 

49 It is to be noted that Lord Oliver had this to say on the issue in his dissenting speech (ibid at 115): ‘I 
would only add that if, contrary to my opinion, such an extended jurisdiction over executive abuse 
does exist, I entirely concur with what has fallen from my noble and learned friend, Lord Griffiths, 
with regard to the appropriate court to exercise such jurisdiction.’ 

50 ibid at 106. 

51 ibid at 125 (emphasis in original). 
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for staying proceedings on account of delay is to ensure that the accused is afforded 
a fair trial. Yet, as I have argued elsewhere, proceedings brought after a delay may 
be stayed to ensure a fair trial and/or to protect the moral integrity of the criminal 
process." Thus, even if there is no danger of wrongful conviction, the delay may, 
by causing the accused to suffer oppression, anxiety and concern, have 
compromised the moral integrity of the criminal process to such an extent that a 
stay of the proceedings is justified. Any concern that the power to stay proceedings 
may be exercised arbitrarily by magistrates is largely illusory, since, unlike the 
decision of trial judges,” the decision of magistrates on whether a stay should be 
ordered is amenable to judicial review by the Queen’s Bench Divisional Court. To 
put an accused through the delay of applying to the Divisional Court for a stay, 
rather than allowing the accused the simple expedient of seeking a stay from the 
magistrates, ignores the fact that ‘a plea of abuse should be open to the accused 
subject at the earlier opportunity.’ 


Conclusion 


There is little doubt that Bennett is an exciting decision, and represents a complete 
volte-face from the sentiments expressed in the earlier decision of the House of 
Lords in Sang. Two points should, however, be made. First, it needs to be 
clarified whether a stay of proceedings is compulsory (as Lord Griffiths apparently 
suggests) or merely discretionary (as Lord Lowry apparently suggests) where the 
presence of the accused has been secured by means of an illegal extradition. It 
cannot be denied that recognition of a rule of law that proceedings must be stayed 
on account of illegal extradition would have the desirable effect of indicating to the 
police, and to the public, the seriousness with which the judiciary is prepared to 
take allegations of pre-trial executive misconduct. There is, however, a danger that 
such a brave rule might prove unpalatable in the longer term and lead the courts to 
chip away at the rule in a piecemeal and ad hoc manner.” 

Secondly, Bennett provides a good illustration of the tendency of the spectre of 
Sang to loom large over judicial considerations of the forensic consequences of 
pre-trial executive misconduct. Discussions of Sang appear almost ritualistic, as if 
there were an obligation on judges to mention Sang because of its continued status 
as a leading authority. However, any discussion of Sang is typically followed by an 
unconvincing attempt to sidestep it. What is required now is that English courts 
hold definitively that Sang no longer represents good law, and that pre-trial 
executive improprieties can lead to a stay of the proceedings or to the exclusion of 
evidence even if there is no danger of an unfair trial. 





52 Choo, Abuse of Process and Judicial Stays of Criminal Proceedings (Oxford: Clarendon Press, 1993) 
Ch 3. See also Green, ‘Basic Values and the Criminal Law’ (1993) 17 CLJ 229, 233—234. 

53 Rv Manchester Crown Court, ex p DPP (In re Ashton) [1993] 2 WLR 846. See also Choo, ‘Abuse of 
Process and Judicial Review’ (1993) 109 LQR 546. 

54 R v Telford JJ, ex p Badhan [1991] 2 WLR 866, 875. 

55 It is interesting to note that, in the US, discontent with the Fourth Amendment exclusionary rule 
(mandatory exclusion of all evidence obtained in contravention of the Fourth Amendment) led to the 
recognition, inter alia, of the good faith exception to the rule: US v Leon (1984) 104 S Ct 3405; 
Massachusetts v Sheppard (1984) 104 S Ct 3424; Ilinois v Krull (1987) 107 S Ct 1160. 
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The Intention to be a Parent and the Making of 
Mothers 


Gillian Douglas* 


Deciding who is to be recognised as the parent of a child is an important matter 
because it provides the starting point for determining who has the right to bring up 
that child and who will be liable for his or her support. The development of 
assisted reproduction techniques whereby the genetic, gestational and social 
aspects of motherhood can be separated has complicated this decision, and has 
required new legal provisions to settle the ascription of parental status. In the 
United Kingdom, s 27 of the Human Fertilisation and Embryology Act 1990 
provides that the ‘woman who is carrying or has carried a child as a result of the 
placing in her of an embryo or of sperm and eggs, and no other woman, is to be 
treated as the mother of the child.’ This preference for the gestational over the 
genetic mother upgrades the common law assumption that proof of maternity could 
be supplied by the fact of giving birth to a rule of law. 
It has been argued that the common law might merely have 


viewed genetic consanguinity as the basis for maternal rights. Under this . . . interpretation, 
gestation simply would be irrefutable evidence of the more fundamental . genetic 
relationship. ' 


This assumption was never tested in the English courts? but, in Johnson v 
Calvert, the Supreme Court of California has ruled that in a case involving 
gestational surrogacy,* whereby an embryo created from the gametes of a couple 
who intend to raise the child is transferred to another woman who carries and gives 
birth to the child, the legal mother of that child is the genetic mother. California 
law is therefore the opposite of that in the United Kingdom. This note examines the 
reasoning of the California court and considers what the conflicting answers to the 
question of who is a mother reveal about the similarities and differences in 
attitudes to parenthood in the two jurisdictions.° 


a 


*Cardiff Law School. 


1 Hill, ‘What Does it Mean to be a “Parent”? The Claims of Biology as the Basis for Parental Rights’ 
(1991) 66 NYU L Rev 353, 370. 

2 A case, known as the Cumbria case and reported as Re W (Minors) (Surrogacy) [1991] 1 FLR 385, did 

in fact arise which would have required the matter to be determined, but it was settled. See the letter 

from the parties’ solicitor to The Times, 28 February 1990. 

(1993) 5 Cal 4th 84, Cal LEXIS 2474. 

In this note, surrogacy means an arrangement whereby a woman — the ‘surrogate mother’ — carries a 

child for the ‘commissioning couple,’ ‘commissioning mother’ or ‘commissioning father’ — the 

persons who commission the surrogate. In ‘gestational,’ ‘host’ or ‘full’ surrogacy, the surrogate does 
not provide the egg; in ‘partial’ surrogacy, she provides the egg and is therefore the genetic as well as 
gestational mother. 

5 Other jurisdictions have tended to take a cautious, if not hostile, approach to surrogacy arrangements 
and hence have tended to prefer the gestational mother as the legal mother — eg the National Bioethics 
Consultative Committee of Australia would strictly regulate surrogacy and legal parenthood would not 
be transferred until the surrogate had been given one month after the child’s birth to make up her mind, 
the New York State Task Force on the Life and the Law would refuse to recognise surrogacy contracts 
and give the surrogate the prima facie right to custody of the child (see the discussion by Franklin, 
‘Surrogacy on Three Continents’ (1991) 65 Bull Med Eth 13). In France, the Cour de Cassation 
revoked an adoption order made in favour of a commissioning couple, holding that a surrogacy 
agreement (paid or not) is illegal as constituting an unauthorised disposal of the human body: see 
Procureur Général v Madame X, 31 May 1991, Cass Ass Plenière, J417, discussed by Steiner, 
‘Surrogacy Agreements in French Law’ (1992) 41 ICLQ 866. 


pw 


636 © The Modern Law Review Limited 1994 


July 1994] The Intention to be a Parent and the Making of Mothers 
The Law in California — Johnson v Calvert 


The Johnson case was a straightforward example of ‘womb-leasing’ or ‘gestational 
surrogacy.’ The commissioning mother, Crispina Calvert, had undergone a 
hysterectomy and therefore could not carry a child, but still produced eggs. The 
surrogate, Anna Johnson, offered to carry a child for her and her husband Mark, 
and it was agreed that they would pay the surrogate $10,000 in return. One of the 
commissioning mother’s eggs was fertilised in vitro with her husband’s sperm and 
transferred to the surrogate who successfully carried it to term, giving birth to a 
boy. During her pregnancy, she and the commissioning couple fell out and each 
applied to the courts for a declaration of parentage of the child. It was accepted that 
blood tests showed the commissioning parents to be the genetic parents of the 
child. The California Supreme Court held that under the California Civil Code, 
incorporating the Uniform Parentage Act, both the surrogate and the 
commissioning mother had presented evidence which could support a finding that 
either was the child’s ‘natural mother,’ the former by means of giving birth and the 
latter by means of blood testing. Since the Court declined to accept the argument of 
the American Civil Liberties Union, acting as amicus curiae, that the child had two 
legal mothers, it had to choose between two equal claims.® 

The Court’s reason for preferring the claim of the genetic mother was not a 
preference for the blood tie, as might perhaps have been thought, and which had 
formed the basis of the decisions in the lower courts.’ Rather, it was that the 
commissioning parents had had the intention to procreate a child whom they could 
bring up. Panelli J, giving the judgment of the majority, argued that the 
commissioning parents: 


affirmatively intended the birth of the child, and took the steps necessary to effect in vitro 
fertilization, But for their acted-on intention, the child would not exist . . . The parties’ aim 
was to bring Mark’s and Crispina’s child into the world, not for [them] to donate a zygote to 
Anna... Although the gestative function Anna performed was necessary to bring about the 
child’s birth, it is safe to say that Anna would not have been given the opportunity to gestate 
or deliver the child had she, prior to implantation of the zygote, manifested her own intent to 
be the child’s mother . . . she who intended to procreate the child — that is, she who intended 
to bring about the birth of a child that she intended to raise as her own — is the natural mother 
under California law.® 


This reasoning caters both for surrogacy, where the surrogate does not intend to 
raise the child, and egg donation, where the egg donor does not intend to do so 
either, whereas the position under s27 of the Human Fertilisation and 
Embryology Act fails to cater for surrogacy, since it makes the surrogate the legal 
mother even though she has no wish to be. This outcome was a deliberate measure 
designed to discourage people from entering into surrogacy arrangements. 

The California Court regarded the intellectual conception of the child as being 
the fundamental cause of his creation. ‘But for’ the commissioning parents setting 
out to find a surrogate to carry their embryo, this child would never have come into 
existence. However, as Kennard J, who dissented, pointed out, the gestational 
mother’s role in the child’s creation was just as indispensable to the child’s birth as 





6 English law similarly does not recognise that a child can have more than two parents at a time, 
although parental responsibility may be shared by several persons — Children Act 1989, s 2(5). 

7 Anna J v Mark C (1991) 286 Cal Rptr 369. Preference for the genetic link pervades the approach to 
adoption law in the United States: for a striking illustration, see the ‘Baby Jessica’ controversy 
reported in the media, eg The Independent, 5 August 1993. 

8 (1993) Cal LEXIS 2474, 16-17. 
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that of the genetic mother. Relying upon causation does not provide a satisfactory 
means of distinguishing the competing claims, and one must examine more closely 
the Court’s reliance upon intention itself as the determinant. 

Intention is not usually recognised as being of significance in determining issues 
in Family Law. However, the trend in the law relating to parental status in both 
this country and others throughout this century has been to grant greater 
recognition to the social rather than the biological aspects of parenthood. Unlike 
biological parenthood which can occur without being planned and intended, social 
parenthood is an act of will (albeit that it may be done for a variety of reasons, 
ranging from the altruistic desire to provide a home for a needy child, to a 
grudging acceptance of a felt obligation to, say, a relative’s child left orphaned by a 
car crash). The law provides a variety of means of accommodating the intention to 
assume social parenthood. For example, the law of adoption enables people not 
genetically related to a child to become her legal parents in order that they may act 
as her social parents. Adoption cannot take place without the prospective parents 
applying for an adoption order, ie manifesting their intention and desire? to 
acquire parental status. An unmarried father who seeks to play a full role in his 
child’s life must manifest that intention by either making an agreement with the ` 
child’s mother, or by persuading a court that he has a contribution to make to the 
child justifying a parental responsibility order under s 4 of the Children Act 1989. 
Indeed, calls for such fathers to be granted automatic parental responsibility are 
based in part at least upon the view that weight should be given to their desire to act 
as social parents.!° The Human Fertilisation and Embryology Act 1990 enables 
those who wish to become social parents, but are unable to provide their own 
genetic material to do so, to acquire parental status if they procreate through 
assisted reproduction using donated gametes." 


The Implications of Intention as the Determining Factor in 
Parentage 


The California Court’s reliance on intention may therefore be seen to be as much a 
recognition of its already established importance in forging a legal relationship 
between parent and child as an instance of breaking new ground. Nonetheless, it 
has potentially interesting consequences for our attitudes to parenthood and family 
formation in general. For instance, it has been argued that using intention in this 
way is a means of avoiding gender-based stereotypes and biologically-determined 
differences when determining issues of parenthood. While men and women cannot 
physically play the same role in the procreation of children, both can have the 
intention to become a parent. Giving weight to intention, rather than to biological 
roles, therefore provides a means to treat claims to parenthood equally, regardless 
of gender difference.!? On the other hand, it could be argued that focusing upon 
intention is very much a male approach to parenthood because it fits far more 
closely to men’s experience of procreation than to that of most women. Just as the 
commissioning mother was unable to carry and give birth to her own child, so too 
ee E ee 


9 The two in this context are interchangeable. 

10 See, for example, the Scottish Law Commission, Report on Family Law (1992) No 135, para 2.37 — 
‘the existing rule . . . seems to ignore the fact that an unmarried father may be just as motivated to care 
for and protect his child as a married father, or indeed as the mother of the child.’ 

11 ss 27—29 of the Act. 

12 Shultz, ‘Reproductive Technology and Intent-Based Parenthood: An Opportunity for Gender 
Neutrality’ (1990) Wisconsin L Rev 297. 
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was her husband; for men, all women who carry children are surrogates. Relying 
upon their intention to produce and raise a child is a very convenient way for men 
to assert their parentage over children. 

Although the Court used intention as the means of distinguishing what it viewed 
otherwise as equal claims to parenthood through genetic and gestational links, 
logically, if the intention to create a child is the ‘controlling factor in its creation 
and the originators of that concept merit full credit as conceivers,’'* then those 
who set out to use assisted reproduction (or simply to use others) to give them a 
child with whom they have no genetic or gestational tie, deserve equal recognition. 
Intention would also serve as a tiebreak in the no doubt extremely rare but 
perfectly imaginable case of an identical twin carrying a child for her sister, where 
(assuming that the gestational mother is capable of producing eggs herself) genetic 
testing would not be able to distinguish between the two possible mothers.’ 

If the intention to have and rear a child were to be the main criterion for legal 
parenthood, anyone who had this intention could seek out gamete donors and a 
surrogate and claim the ‘product’ of these people’s labours when the child was 
born. This would render irrelevant the assumption that to be the parents of a 
particular child presupposes a relationship (sexual or not) of not more than two 
persons of different sex. There would be no reason why more than two people 
could not be recognised as ‘parents,’ nor why they should be of different sex. 

But there may be practical difficulties in the emphasis on intent. First, how does 
it relate to the welfare and interests of the child who is produced? The California 
majority relied upon the argument that ‘the interests of children, particularly at the 
outset of their lives, are unlikely to run contrary to those of adults who choose to 
bring them into being.’!® This view underpins our own law on parentage and is the 
basis of the Children Act 1989 which grants parental responsibility to ‘parents’ on 
the assumption that they are generally better placed to exercise it than anyone else. 
Yet our preference for the ‘natural’ or genetic basis of parenthood and a suspicion 
of assisted reproduction, especially surrogacy (at least when used by those not 
deemed ‘deserving’), lead us to pay lip-service to the welfare of a child born as a 
result of assisted reproduction by requiring account to be taken of that welfare in 
the decision whether to offer treatment.!? Where surrogacy is to be employed, 
then we go further by requiring a court to rule on the desirability of allowing a 
transfer of legal parenthood after the child is born.'* This was Kennard J’s 
solution to the dilemma in Johnson v Calvert. Although he would have preferred to 
see a regulatory regime to vet surrogacy arrangements before they took place, 9 in 





13 However, it could also be argued that this is exactly what marriage already does, by identifying those 
children for whom the man is prepared to accept responsibility: see further below. 

14 At p 19, quoting ‘Note, Redefining Mother: A Legal Matrix for New Reproductive Technologies’ 
(1986) 96 Yale LJ 187, 196. 

15 For discussion of the particular complexities of intra-familial gamete donation, see Goodwin, 
‘Determination of Legal Parentage in Egg Donation, Embryo Transplantation and Gestational 
Surrogacy Arrangements’ (1992) 26 Family Law Quarterly 275, pp 289—291. 

16 Atp 19, quoting Shultz (above), at p 397. 

17 s 13(5) of the Human Fertilisation and Embryology Act 1990, discussed by Douglas, ‘Assisted 
Reproduction and the Welfare of the Child,’ 46 Current Legal Problems 1993 Part 2: Collected Papers 
53-74. 

18 s 30 of the 1990 Act provides a cumbersome process whereby a court may grant an order in favour of 
commissioning parents — so long as at least one of them has a genetic link with the child — that the 
child be treated in law as their child. It was drawn up after media attention was given to the Cumbria 
case (which was also a case of gestational surrogacy) referred to above. 

19 As proposed by the National Conference of Commissioners on Uniform State Laws (in their Uniform 
Status of Children of Assisted Conception Act) (1992) 98 West's U Laws Ann (supp) pp 122—137, 
discussed by Goodwin (n 15 above). 
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the absence of such a scheme, he would have referred the case back to the first 
instance court to determine parentage on the basis of the best interests of the child. 
But this seems the worst of all worlds. It leaves the parentage of the child 
uncertain, and dependent upon the view of a single judge as to where the child’s 
best interests will lie. The ‘best interests’ test is open to criticism as being 
unpredictable and subjective and, at least in the context of American surrogacy 
cases, appears apt to favour the middle-class, ‘traditional’ commissioning parents 
over the surrogate and her family.”° 

Secondly, how would proof of intention be established? The easiest way is by 
written agreement between the parties and there is certainly nothing new about 
this. A marriage licence provides evidence of the intention to form a legally 
recognised relationship which extends not just to the married couple themselves 
but to their offspring as well.?! A parental responsibility agreement between 
unmarried parents is evidence of their willingness to share parental responsibility 
for their children. But a surrogacy agreement which provides that the surrogate is 
to relinquish all parental rights over the child is of a different order and more open 
to dispute. It is evidence of the surrogate’s willingness to waive, rather than to 
share, her parental rights. In English law, parental rights (or responsibility) may 
not be surrendered except by court order.” Basing parenthood on intention 
implies a preparedness to recognise the free alienability of parental responsibility 
and hence the acceptability of surrogacy agreements. It comes closer to 
characterising children more openly as a form of property which can be transferred 
to others. 

Thirdly, the corollary of recognising intention as the determining factor of 
parenthood is to accept that lack of intention should be a means of avoiding 
parenthood. Hitherto, the law in the United Kingdom has generally refused to 
permit someone to avoid liability (if not responsibility) for a child on the ground 
that he or she had not intended the child’s conception or birth. It is no answer to the 
Child Support Agency for an absent parent to say that he thought the child’s 
mother was on the pill, or even that his condom split during intercourse.” But, on 
the other hand, it is possible for a sperm or egg donor to waive their parental status 
and responsibility in respect of any resulting child under the terms of the Human 
Fertilisation and Embryology Act 1990. Parents may also give their child up for 
adoption. So our law does recognise the intention not to be a social parent in 
certain circumstances. 

Why, then, not take the more straightforward route of the California court and 
accept that the intention to act as parent should be the key indicator for parental 
status? The short answer is because of the disapproval of surrogacy as a form of 
assisted reproduction. English law views the gestational mother as the legal mother 
because this will produce the right result in terms of parentage for all cases except 





20 For discussion of the problems of the welfare principle, see Cretney and Masson, Principles of Family 
Law (London: Sweet & Maxwell, 5th ed, 1990) pp 525—526; Mnookin, ‘Child Custody 
Adjudication: Judicial Functions in the Face of Indeterminacy’ (1975) 39 Law and Contemporary 
Problems 226. For discussion of welfare with specific reference to Johnson v Calvert in the lower 
courts, see Dolgin, ‘Just a Gene: Judicial Assumptions about Parenthood’ (1993) 40 UCLA L Rev 
637. 

21 It also presumptively commits the man to a legal relationship with any children produced by the wife, 
whether genetically his or not — pater est quem nuptiae demonstrant. 

22 s 2(9) of the ChildrenAct 1989. 

23 The question of whether a man could avoid being required to provide financial support for a child born 
after he had been assured that he did not need to use contraception was answered in the negative in 
Scotland in Bell v McCurdie (1981) SC 64. 
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for surrogacy. Reliance on intent would also destroy the prohibitions on private 
adoption placements which underpin our adoption law. But underlying these 
restrictions is a deeper assumption. We still require, or at least prefer, some sort of 
biological link to a child, be it genetic or gestational, because we view children as 
in some way the physical recreations of their parents. We still refuse to face up to 
the reality of our acceptance of the importance of social parenthood — to an idea of 
parenthood as departing from the traditional, pseudo-biological model of two 
people of the opposite sex creating and rearing their offspring. In Johnson v 
Calvert, probably unintentionally, the Supreme Court of California appears to 
have moved a little closer to such recognition. 


Jackson and Cresswell v The Chief Adjudication 
Officer: No Help for Women in the Poverty Trap 


Polly Durston* 
Introduction 


In Jackson and Cresswell v The Chief Adjudication Officer,’ the ECJ approved 
the UK Government’s contention that the means tested benefits, Income Support 
(IS) and its predecessor, Supplementary Benefit (SB), are not covered by 
Directives 79/7/EEC? and 76/207/EEC? which implement the principle of 
equal treatment for men and women. The 1979 Directive implements the principle 
in relation to certain areas of social security, whilst the 1976 Directive deals with 
access to employment and working conditions. The Directives were used by two 
British women, Sonia Jackson and Pat Cresswell, both single parents, in their 
attempt to have their childcare expenses taken into account in the calculation of 
their income for benefit purposes. The failure of their case before the ECJ 
represents not only a serious setback for the many thousands of British women 
trying to escape the poverty trap,* but also a fundamental weakening in the 
effectiveness of the Directives across the Community. 


Background 


Having been unemployed for some time, in September 1986 Sonia Jackson started 
a training course organised by the Manpower Services Commission. She received 
a training allowance from which she had to pay for childcare for her daughter. 


*Lecturer in Law, University of Portsmouth. 
I am grateful to Julia Sohrab for her assistance with the preparation of this note. 


1 [1992] 3 CMLR 389; [1993] 2 WLR 658. 

2 OJ 1979 No L 6/24. 

3 OJ 1976 No L 39/40. 

4 The announcement in the November 1993 Budget of a new allowance for childcare expenses for 
people on, inter alia, Family Credit, does not affect the rules regarding childcare expenses in relation 
to IS. However, in a post-Budget statement to the House of Commons on Social Security Uprating, 
Peter Lilley, the Secretary of State for Social Security, claimed that the new allowance will enable 
50,000 families to take up work as a direct result of the change (moving from IS to Family Credit) — 
Hansard, 1 December 1993, Vol 233, No 10, at 1040, 1041. 
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Under Regulation 11(2)(h) of the Supplementary Benefit (Resources) Regulations 
1981,5 her allowance had to be taken into account in full in calculating her 
income for benefit purposes, with no allowance for childcare costs (in contrast to 
part-time earnings from which a deduction could have been made for childcare 
expenses: Regulation 10(4)(c)(ii) of 1981/1527). The result was that her income 
rose above the relevant threshold and her entitlement to benefit ceased. However, 
because of her childcare expenses, she was in fact poorer in real terms. 

Pat Cresswell’s case arose later under the Income Support legislation which 
replaced Supplementary Benefit on 1 April 1988. Like Ms Jackson, Ms Cresswell 
had been unemployed for some time when she then obtained a part-time job. By 
now childcare expenses could not even be deducted from part-time earnings, 
although there was (and still is) a disregard of the first £15 of a lone parent’s 
earnings.’ However, Ms Cresswell’s income nevertheless rose above the 
relevant threshold so that her entitlement to IS ceased. Like Ms Jackson, when 
childcare expenses were taken into account, she became worse off in real terms. 

Both women appealed against the refusal to take their childcare expenses into 
account and at the Court of Appeal their cases were joined together. By this stage, 
the main point at issue was not whether the relevant rules were indirectly 
discriminatory, but whether the benefits were covered by the Directives at all. 


The Legal Arguments 


The Court of Appeal referred three basic questions to the ECJ — whether the 
benefits were within the scope of Article 3(1) of Directive 79/7; whether the 
answer to that question depended on whether or not that person was suffering from 
one of the risks listed in Article 3°; and whether the conditions of entitlement to 
the benefits were capable of falling within Directive 76/207. 

Article 3 of Directive 79/7 had already been considered in the case of Drake v 
The Chief Adjudication Officer,? where the ECJ had stated (at paragraph 21) that 
in order to fall within the scope of the Directive a benefit ‘must constitute the 
whole or part of a statutory scheme providing protection against one of the 
specified risks or a form of social assistance having the same objective.” The UK 
Government therefore argued that IS (and SB) did not fall within that formulation 
as they were benefits designed not to combat any of the specified risks, but to 
combat the risk of poverty. Moreover, the benefits could not be directly linked to 
the risk of unemployment as in many circumstances, including those in question, 
the recipients were not required to be available for work. 

In their submissions, Cresswell and Jackson strongly opposed these arguments. 
Rather than examine what the benefits were designed to do, regard must be had, 
they said, to the role the benefits played in practice. Many people in receipt of the 
benefits were suffering from the risks in question, receiving not only a benefit 
specific to that risk but also IS. Moreover, a clear link to the Article 3 risks could 
be seen from the existence of additional premiums, for example the pensioner 


SI 1981/1527. 

Income Support (General) Regulations (SI 1987/1967) Regulation 36. 

SI 1987/1967 Sch 8, para 5. 

Article 3(1)(a) states that the Directive shall apply to ‘statutory schemes which provide protection 
against the following risks: sickness, invalidity, old age, accidents at work and occupational diseases, 
and unemployment;’ 

9 Case 150/85, [1986] ECR 1995. 
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premium and the disability premium, payable to certain people as part of IS. In 
fact, there also exists a lone-parent premium, but of course that could not help the 
women to establish a link between IS and the Directive as lone parenthood is not 
one of the Article 3 risks. 

The appellants also relied on a section of the Drake judgment ignored in the 
Government’s submissions. At paragraph 23 of its judgment, the ECJ had called 
for a broad interpretation of Article 3 in order to ensure the harmonious 
implementation of the principle of equal treatment throughout the Community. 
Jackson and Cresswell therefore argued that on that basis it was not possible to 
exclude general means-tested benefits from the scope of the Directive, and 
furthermore that such benefits were not amongst those specifically excluded from 
its scope by virtue of Article 3(2). 

So far as Directive 76/207 was concerned, the Government argued that neither 
IS nor SB fell within its scope owing to the wording of Article 1(2),!° relying on 
Newstead v Department of Transport'! in which the ECJ had held that the 
Directive did not apply to social security matters. In contrast, Jackson and 
Cresswell argued that the correct interpretation of Article 1 was that only ‘pure’ 
social security was excluded from its terms. Where, as in this case, discrimination 
within a social security system had the effect of preventing equal access to 
employment or vocational training it was caught by the Directive. 


The Advocate General’s Opinion 


Advocate General Van Gerven’s Opinion was strongly supportive of the women’s 
case. Referring to the scope of Directive 79/7, he identified the intended role/role 
in practice debate as the central issue. He analysed not only Drake, but also the 
then very recent case of R v Secretary of State for Social Security, ex parte 
Smithson.’ In Smithson the ECJ, while purporting to apply Drake, had in fact 
adopted a more restrictive line, omitting any reference to the need for a broad 
approach. Highlighting the need for the cases to be read together, the Advocate 
General proposed the following test. Firstly, in order for a benefit to be covered it 
had to be granted pursuant to a statutory scheme, or a form of social assistance 
affording protection, which is directly and effectively linked to one of the risks 
specified in the Directive (as per Smithson). However, in order to ensure the 
„harmonious application of the principle of equal treatment throughout the 
Community, the question to be asked was whether the benefit in a broad sense 
formed part of such a scheme (as per Drake). 

He reached the conclusion that it was the practical role played by a benefit rather 
than any legislative intention which was the crucial factor. However, although he 
suggested that in his view there was a much closer link between the benefits in this 
case and the Article 3 risks than had been at issue in the Smithson case, he stated 
that it was for the national court to assess whether or not there was a direct and 


10 Article 1(1) of Directive 76/207 implements the principle of equal treatment for men and women ‘as 
regards access to employment, including promotion, and to vocational training ard as regards working 
conditions and, on the conditions referred to in paragraph 2, social security.’ Paragraph 2 states: 
‘With a view to ensuring the progressive implementation of the principle of equal treatment in matters 
of social security, the Council, acting on a proposal from the Commission, will adopt provisions 
defining its substance, its scope and the arrangements for its application.’ 

11 Case 192/85, [1987] ECR 4753. 

12 Case C-243/90, [1992] 1 CMLR 1061. 
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effective link. Nevertheless, he did reject the Government’s argument that the 
benefits protected from the risk of poverty rather than the Article 3 risks. Quite 
rightly, he pointed out that protection against the risks amounted to protection 
against the loss of income resulting from the occurrence of the risk. 

In relation to Directive 76/207, the Advocate General also adopted a broad and 
purposeful approach. It was not correct to state, as the UK did, that social security 
was completely excluded from the ambit of the Directive. Rather, it was included 
but subject to the restriction contained in Article 1(2), which was to be interpreted 
strictly according to the ECJ’s judgment in the case of Marshall v Southampton 
and South West Hampshire Area Health Authority (Teaching). This was due to 
the fundamental importance of the principle of equality in the Community Legal 
Order. If the Directive did not cover social security schemes, it would be possible 
for Member States to reorganise discriminatory educational and training grants so 
as to formally be part of the social security system and thereby avoid implementing 
the principle of equal treatment. 

The Advocate General also considered whether there was discrimination within 
the meaning of Directives 79/7 and 76/207.'* Dealing with the position under 
Directive 79/7, he stated that the refusal to take childminding expenses into 
account clearly fell within the third limb of Article 4(1) (the calculation of 
benefits). There was, however, no question of direct discrimination as that refusal 
was applied to both men and women. Rather, the discrimination alleged was 
indirect and seemed to be based on the failure to recognise (either at all or to a 
sufficient degree) a sociological phenomenon — namely the fact that in western 
society there is a growing number of single parents, the majority of whom are 
women. The failure to take account of childminding expenses therefore resulted in 
de facto unequal treatment of single parents (who were mainly women) as 
compared to married parents or parents otherwise living together.'> The Advocate 
General considered that guidance was to be found in Teuling v Bedrijfsvereniging 
voor de Chemische Industrie,'© in which the ECJ had considered a Dutch system 
of benefits which included supplements which were not based on sex, but which 
did take account of any spouse’s income — with the result that far more men than 
women qualified. The Court had ruled that such a system was contrary to Article 
4(1) of Directive 79/7 if it could not be justified by reasons which excluded 
discrimination on grounds of sex. Teuling, he said, was a logical continuation of 
the authorities under Article 119 of the EEC Treaty, which reflected the Court’s 
consideration of sociological phenomena and the need, in cases of indirect 
discrimination, for objective justification on grounds irrespective of sex. 
Moreover, the ECJ had confirmed the application of the ‘objective justification’ 


13 Case 152/84, [1986] ECR 723. 

14 Article 2(1) of Directive 76/207 states that: ‘For the purposes of the following provisions, the principle 
of equal treatment means that there shall be no discrimination whatsoever on ground of sex either 
directly or indirectly by reference in particular to marital or family status.’ Article 4(1) of Directive 
79/7 defines the principle in the same way but goes on, after the reference to marital or family status, 
to outline three particular areas ‘in particular as concerns: the scope of the schemes and the conditions 
of access thereto, the obligation to contribute and the calculation of contributions, the calculation of 
benefits including increases due in respect of a spouse and for dependents and the conditions governing 
the duration and retention of entitlement to benefits.’ 

15 The question of knowing which groups to compare in order to establish discrimination had been one of 
the difficulties earlier in the case when discrimination had been the main issue — see Luckhaus, 
‘Intentions and the Avoidance of Community Law’ (1992) 21 ILJ 315. The UK Government, in its 
submissions to the ECJ, declined to address the issue of indirect discrimination as there had been no 
argument on it in the Court of Appeal, nor was it a question before the ECJ. 

16 Case 30/85, [1987] ECR 2497. 
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formula to Article 4(1) of Directive 79/7 in Commission of the European 
Communities v Kingdom of Belgium.” Finally, the Advocate General disagreed 
with any suggestion that giving an allowance for childcare expenses constituted 
‘positive discrimination’ on the basis that such an allowance would be just as useful 
to single fathers as to single mothers. !8 


The Judgment 


The Court took a very restrictive view of the Directives. In a remarkably short 
judgment it first acknowledged the basic criteria (minus the call for a broad 
approach) laid down in Drake and Smithson. However, rather than considering the 
various factors raised by the parties and the Advocate General to determine 
whether the necessary link existed, the Court cut through any discussion by stating 
that Article: 3(1)(a) did not refer to ‘a statutory scheme which, on certain 
conditions, provides persons with means below a legally defined limit with a 
special benefit to enable them to meet their needs.’ That finding, said the Court, 
was not affected by the circumstance that the recipient of the benefit is in fact in 
one of the situations specified in the Article. Indeed, as had been stated in 
Smithson, the fact that some of the risks were taken into account in order to grant a 
higher benefit was not sufficient to bring that benefit within the scope of the 
Directive. Therefore exclusion from the scope of the Directive was justified. In 
support of its conclusion, the Court emphasised the fact that in this case the women 
were not required to be available for work. That showed that the benefits could not 
be regarded as being directly and effectively linked to protection against the risk of 
unemployment. 

The Court was equally dismissive of the women’s claims under Directive 76/ 
207. Although it acknowledged the need to interpret the restriction in Article 1(2) 
strictly, given the fundamental importance of the principle of equal treatment, the 
Court stated that it was necessary in order for a social security scheme to be 
covered for it to have as its subject matter access to employment or working 
conditions. That the method of calculating a benefit might affect single mothers’ 
ability to take up access to training was not sufficient to bring it within the scope of 
the Directive. 


Comment 


The ECJ’s judgment in this case is profoundly disappointing. It is remarkable not 
only for the conclusion it reaches, which fundamentally weakens the effectiveness 
of the Directives as a whole, but also for the degree to which it fails to deal with 
legitimate arguments raised by both Jackson and Cresswell and the Advocate 
General. 

The first criticism which may be made is that although the Court referred to the 
need for a direct and effective link, in fact the main peg on which it hung its 
judgment was that Article 3(1)(a) does not refer to ‘a statutory scheme which, on 
certain conditions, provides persons with means below a legally defined limit with 


17 Case C-229/89, [1991] ECR 1-2205. 
18 Vousden has questioned this analysis — see Vousden, ‘The EC Social Security Directive and the 
Poverty Gap’ (1993) 3 JSWFL 225. 
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a special benefit designed to enable them to meet their needs’ (paragraph 17). It is 
submitted that, given the structure of the Directive, this is hardly surprising and is 
certainly not a sufficient ground on which to justify the exclusion of IS and SB 
from the scope of the Directive. As outlined previously, Article 3 refers to 
‘statutory schemes which provide protection against the following risks ... .” As 
would be expected, given the variety of different benefits in place in different 
Member States, the Directive does not specify the particular form or features 
which any such scheme must contain. The only essential required by the Directive 
is that the benefits provide protection against the specified risks. How they do so, 
ie the form of the benefit, is not an issue. It is submitted that in concentrating on 
‘form over substance’! the Court has introduced into the operation of the Directive 
a restriction not intended by those who drafted it. 

Moreover, in effectively accepting the UK’s semantic distinction between 
benefits aimed at poverty and those aimed at the Article 3 risks, the Court rejected 
(as it had done in Smithson) the call for a broad approach advocated in Drake. In so 
doing, the way is now clearly open for Member States to avoid the implementation 
of the principle of equal treatment by making formal changes to their benefits so 
that they officially protect against the risk of poverty rather than anything else. 
This danger, which was noted by each of the Advocate Generals in Drake, 
Smithson and Jackson and Cresswell, is a serious threat to the effectiveness of the 
Directives in ensuring equal treatment for women within the social security 
systems of the EC. The exclusion of general non-contributory benefits from the 
scope of this Directive hits women particularly hard because it is they who rely on 
this type of benefit the most, as often they do not have sufficient contributions to 
claim insurance-related benefits. Furthermore, in allowing welfare policy to 
become ‘firmly stuck at [the] national level,’*° the Court has ushered in the 
possibility not only of women losing ground in terms of equality of treatment with 
men, but also (given that some Member States may and some may not reorganise 
their benefit systems) that they will lose ground relative to each other. 

A further criticism is the importance placed by the Court on the fact that the 
women were exemption from the requirement of being available for work. The 
Court used this to support its conclusion that there was no link between the benefits 
and unemployment. In so doing, it is submitted that the Court alighted upon a 
feature which is wholly unrepresentative.”!' In fact, when the system is examined 
in its entirety a clear link between IS and SB and protection against unemployment 
can be seen. Firstly, the general rule”? is that a claimant must be available for and 
actively seeking employment. Secondly, Unemployment Benefit can only be 
claimed for 312 days,”? at which point a person who is still unemployed must fall 
back on IS. Thirdly, many people (especially women) receive IS from the start of 
their period of unemployment because they do not have sufficient National 
Insurance contributions to entitle them to Unemployment Benefit. Moreover, the 
proposition that there is a link between IS and protection against unemployment 
becomes even stronger when claimant figures are taken into account. In 1991 the 


19 For this idea I am grateful to Julia Sohrab, EUI, Florence. 

20 Vousden, op cit. 

21 Luckhaus (op cit) has identified it as the ‘risk gap’ in the design of IS — ie all other groups exempted 
from the availability for work requirement correspond with the Article 3 risks (old age, sickness and 
disability), except single parents who do not. 

22 Sees 124 of the Social Security Contributions and Benefits Act 1992 (SSCBA). 

23 See s 26 SSCBA 1992. 
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unemployed formed the second largest group (after those aged 60 and over) of IS 
recipients, numbering 1,335,000 at May 1991.4 

It is submitted that the Court erred seriously in failing to find that there was a 
link between IS and protection against unemployment. On the weight of evidence, 
in the form of the factors discussed above, it is surely clear that a link exists. For 
the Court to base an important decision partly on an exception to.the rule is plainly 
unsound in terms of both logic and reason. Moreover, the conclusion that a link 
does exist has now been strongly reinforced by a Government statement to the 
House of Commons in which IS was acknowledged as being one of the benefits for 
the unemployed.” 

Indeed, the Court’s apparent disregard of the factors discussed above (the first 
two of which had been mentioned by the Advocate General in support of his view 
that a closer link than had been at issue in Smithson existed), with it not even 
addressing them at all, is symptomatic of the lack of detailed consideration given to 
factors supporting Jackson and Cresswell’s case throughout the judgment. A 
further serious example is the Court’s failure to deal with the Advocate General’s 
point about poverty. In rejecting the UK’s assertion that the benefits protected 
against poverty rather than unemployment, he pointed out (as mentioned above) 
that protection against the Article 3 risks surely amounts to protection against the 
loss of income resulting from the occurrence of one of those risks. This is indeed a 
valid point, for if it were not so why would the payment of money benefits to 
people in those situations be necessary or worthwhile at all? 

Unfortunately, the note this judgment strikes is in stark contrast to the 
purposeful approach the Court took in Drake. One is therefore led to ask what can 
account for such a dramatic turnaround. Vousden*® has suggested that the 
judgment reflects ‘political institutional cowardice’ and, in view of the UK’s well- 
publicised hostility to social intervention from the EC, that must be a real 
possibility. However, it is submitted that this judgment also reflects a serious 
inadequacy in the structure of Directive 79/7. The real problem is that single 
parenthood is not one of the risks included. Until there is proper recognition and 
provision, both at a national and community level, of the caring role which so 
many women provide, they will continue to be failed by social security systems 
which are not designed to encourage them to combine work with caring 
responsibilities. On a national level, it can be argued that since the judgment in 
Jackson and Cresswell?’ the Government has in fact moved some way towards 
such recognition by its announcement of a new allowance designed to help people 
in low-paid employment with the costs of childcare. The allowance will be 
available, inter alia, to lone parents on Family Credit! and will be worth up to 


24 Social Security Statistics 1992, table A2.03. 

25 In Peter Lilley’s post-Budget statement on Social Security Uprating, he stated: ‘We currently have two 
benefits for the unemployed — unemployment benefit and income support — and they overlap.’ He 
went on to state that, starting in 1996, the two benefits will be replaced by a ‘job seeker’s allowance’: 
Hansard, supra n 4, at 1040. 

26 op cit. 

27 The judgment was delivered on 16 July 1992. 

28 Family Credit is available where a person is (inter alia) ‘engaged and normally engaged in 
remunerative work’ (s 128(1)(b) SSCBA 1992) which, since 7 April 1992, has been defined as 16 
hours a week (The Family Credit (General) Amendment Regulations 1991 (SI 1991/1520) Reg 2). 
This complements the provision made by Income Support which is only available for people who are 
not engaged in remunerative work, which is similarly now defined as 16 hours per week (The Income 
Support (General) Amendment No 4 Regulations 1991 (SI 1991/1559) Reg 3). 
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£28 per week.”? While this development must be acknowledged as a step in the 
right direction towards helping lone parents out of the poverty trap,”° the impact 
of the judgment in Jackson and Cresswell is still considerable. In particular, lone 
parents on IS who work (or may have the opportunity to do so) for less than sixteen 
hours a week continue to have no specific allowance for their childcare costs and 
will therefore still face the familiar problem of being worse off when working part- 
time than when relying solely on IS. Furthermore, the exclusion of Income 
Support from the protection offered by the Directives gives the Government room 
to introduce discriminatory measures into the operation of this important benefit in 
the future. Indeed, it is this freedom which must be seen as the real gain for (and 
probably the initial objective of) a Government who spent years and, no doubt, 
considerable sums of money fighting Jackson and Cresswell, only to recognise the 
necessity of providing some allowance for childcare costs in the benefit system a 
year later. The cost, in terms of the principle of equality in social security across 
the Community, remains to be seen. 





29 The allowance (available from October 1994 onwards) will allow childcare costs of up to £40 per week 
to be deducted from the earnings figure used to calculate the benefit payable. The operation of the 
Family Credit taper means that there will be a gain of up to £28 — Department of Social Security Press 
Release, 1 December 1993. 

30 The allowance has, however, been criticised on the grounds that it will only be available where a 
person uses formal childcare, whereas research has suggested that only 22 per cent of lone working 
mothers use professional care. See ‘Most Families Fail to Qualify for New Childcare Allowance 
Requiring Proven Payment to Professionals’ by David Brindle, The Guardian, 2 December 1993. 
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What might be the essential features of a system of personal injury law, the sole 
aim of which was to produce a great deal of lucrative and interesting work for its 
practitioners — its judges and lawyers — while benefiting no one else? 
Presumably, the necessary features of such a system would include (a) a promise 
of awarding damages sufficiently encouraging to attract large numbers of potential 
plaintiffs; (b) a vague, prolix or arcane conceptual and doctrinal apparatus which 
would defer resolution in most cases until the conclusion of trial on the merits, 
followed if possible by one or several appeals; and (c) the eventual denial of any 
recovery. To the extent that it succeeded in its aim, such a system would rightly be 
viewed as perverse. No one would design such a system on purpose. 


I The General Conceptual Structure of the Negligence Cause ``- 
of Action 


The extant Anglo-American law governing negligently inflicted personal injuries 
does not much resemble the perverse vision just described. Instead, it tries to 
award damages to deserving plaintiffs, penalise and reform accident-productive 
defendants, attract only those plaintiffs who will ultimately be deemed deserving, 
and resolve disputes as quickly and cheaply as possible. A centrally important 
conceptual structure has been developed in pursuit of those aims. In one of its 
traditional versions, this structure has three divisions'; in another, four?; and in 
a current and useful version, five. To recover under the law of negligence, the 
plaintiff must establish ‘(1) [the] existence of a duty ... of reasonable care; (2) 
breach of that duty [through substandard conduct]; (3) cause in fact; (4) proximate 
[or legal] cause [the remoteness issue]; and (5) damages.” 

From time to time, some modern judges have suggested that it is not vitally 
important whether a particular difficulty in a particular case is classified as a duty 


*Professor of Law, University of Texas at Austin. 


1 ‘The conventional analysis of the tort of negligence suggests that three elements must be satisfied as a 
condition of liability: there must be a duty of care owed by the defendant to the plaintiff, breach of that 
duty, and resulting damage’: Mullany and Handford, Tort Liability for Psychiatric Damage, p 60. 
(Hereafter, I will cite this work as ‘M&H.’) 

2 ‘T]he traditional statement of the requirements [is} a duty to show care and a breach of that duty by 
careless behaviour causing damage, which is not too remote’: Dias and Markesinis, Tort Law (Oxford: 
Oxford University Press, 2nd ed, 1989) p 55. 

3 Robertson, Powers and Anderson, Cases and Materials on Torts (St Paul, Minn: West, 1989) p 136 
thereafter cited as ‘Robertson’). 
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problem as opposed to being treated under one of the other rubrics.* Those who 
make such suggestions seem to have forgotten the historical functions of the 
conceptual structure and, in consequence, denigrate its ongoing usefulness. The 
structure was developed in a jury-trial system. Among its major purposes were 
allocating responsibility between the trial judge and the jury and between the trial 
court and the appellate court. Jury trial remains the norm in personal injury cases 
in most of the United States, in Scotland, in large parts of Australia and in two of 
the Canadian provinces, although it has disappeared in England and several other 
common law jurisdictions. We will see that the five-part conceptual structure of 
negligence law has valuable functions to perform in bench-trial systems. 
Nevertheless, it is convenient to cast our initial discussion of its usefulness in the 
setting of a trial judge sitting with a jury. 

The duty issue in a personal injury negligence case is a matter for judicial 
determination — for the trial judge, subject to correction by appellate judges. In 
that sense, it is proper to call the duty inquiry a question of ‘law.’ It asks whether 
there is an established precedential or statutory rule which will shield the defendant 
from liability even when it is apparent that unacceptable conduct has been a factual 
and a legal cause of cognisable harm. The other four elements present ‘fact’ 
questions, in the sense that they are matters for the jury’s determination (under 
limiting instructions given by the judge) unless reasonable minds could not differ. 

The present essay does not involve the delineations among the four ‘fact’ issues.® 
For present purposes, what is important is keeping duty questions 
separated from the other types of question. In this respect, it appears that judges 
and lawyers make two recurrent mistakes. First, they often say ‘no duty’ when a 
more careful articulation would be ‘no breach.’? This type of confusion is 
sometimes harmless, but — because it has the effect of turning what is normally 





4 See eg Lord Denning MR in Spartan Steel and Alloys Ltd v Martin & Co (Contractors) Lid [1973] 1 
QB 27, 37: ‘The more I think about these cases, the more difficult I find it to put each in its proper 
pigeon-hole. Sometimes I say: “There was no duty.” In others I say: “The damage was too remote.” 
So much so that I think the time has come to discard these tests which have proved so elusive. It seems 
to me better to consider the particular relationship in hand, and see whether or not, as a matter of 
policy, economic loss should be recoverable, or not.’ See also Lord Wilberforce in McLoughlin v 
O'Brian [1983] 1 AC 410, 420: ‘{i]t does not make any essential difference whether one says . . . that 
there is a duty but, as a matter of policy, the consequences of breach of it ought to be limited at a 
certain point [under the rubric of remoteness], or whether . . . one says that the fact that consequences 
may be foreseeable does not automatically impose a duty of care, does not do so in fact where policy 
indicates the contrary.’ 

5 See M&H, p 45, n 155: ‘In Victoria, juries are still quite widely used . . . and they are also used in 
New South Wales (though not generally in motor accident cases) . . . but in other Australian States and 
Territories personal injury cases are virtually never tried by jury. Juries are no longer used in personal 
injury cases in England ... They are still in use in the Scottish Court of Session, but have been 
abolished in Northern Ireland . . . and, save for a few exceptional instances, in the Republic of Ireland 
. . . Civil jury trials are still relatively common in Ontario and British Columbia, but in other Canadian 
provinces they are becoming increasingly rare.’ 

6 I discuss these delineations at some length in a forthcoming publication. See Robertson, ‘An American 
Perspective,’ to be published as the concluding section of Chapter Two in Markesinis and Deakin, Tort 
Law (Oxford: Oxford University Press, 3rd ed, 1994) (forthcoming). 

7 See eg Clinton y Commonwealth Edison Co (1976) 344 NE 2d 509, 514—515 (Ill App), upholding a 
trial judge’s decision that the defendant power company ‘had no duty’ to insulate a high-voltage 
transmission line near the plaintiff’s house. A more revealing articulation would have been that the 
defendant owed the! plaintiff a duty of reasonable care, but that reasonable care under the 
circumstances had been exercised even though the defendant did not insulate the line. See also Dias 
and Markesinis, n 2 above, p 58 (pointing out the potential confusion entailed in an English judge’s 
use of ‘the term “duty of care” ... as equivalent to “breach of duty” in that the absence of 
carelessness on the part of the defendant (no breach) was said to mean that in the circumstances no duty 
was owed to the plaintiff’). 
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regarded as a ‘fact’ issue into one of ‘law’ — it can have the unintended or 
unjustified effect of shifting decisional authority from the jury to the trial judge and 
from the trial court to the appellate court. Secondly, and for present purposes 
more importantly, the vocabulary. of duty is sometimes used to address the 
problem of remoteness (legal causation).? Again, the effect is an artificial 
accretion of decisional authority from the jury to the trial judge and from the trial 
court to the appellate court.!° 

The antidote to both types of confusion is confining the vocabulary of duty to its 
proper place. A recent American work offers this solution: 


As is often the case with torts puzzles, a view through the prism of trial court procedure 
points toward a solution. Careful speakers will reserve the formulation, ‘defendant had no 
duty,’ for situations controlled by a rule of law of enough breadth and clarity to permit the 
trial judge in most cases raising the matter to dismiss the complaint [grant a demurrer] or 
award summary judgment for the defendant on the basis of the rule."! 


_In terms of current English law, the suggestion would be that it is appropriate to 


classify a matter as a duty issue only when the considerations relevant to its 
determination are clear and broad enough that a trial judge could typically resolve 
it ‘by way of determination of a preliminary issue’ or by a similar procedure 
prior to trial on the merits.On the other hand, if the asserted impediment to the 
plaintiff's recovery — the particular defensive argument under consideration — 
depends upon factual details or nuances such that it usually cannot be sensibly 
invoked until evidence is heard, it is conducive to analytical clarity to avoid calling 
it a duty question but instead to treat it under one of the other four rubrics. 
One obvious virtue in trying to restrict the vocabulary of duty to situations 
controlled by considerations that trial judges are expected to be able to apply at an 
early stage of litigation is guidance to lawyers for potential plaintiffs. When 
considering whether to undertake the representation of a potential personal injury 
client, a lawyer must not only listen carefully to the aggrieved person’s account of 
his or her injuries; the lawyer must also try to ascertain whether the controlling law 
is receptive to the potential plaintiff's claim. If the necessary legal research reveals 
that the authorities state there is no duty in this situation — and if the lawyer knows 
that the ‘no-duty’ label connotes that in all likelihood the trial judge will dismiss 
the case at the earliest possible stage — the potential plaintiff will be regretfully but 
confidently told that he or she has no legal recourse. On the other hand, if the 
lawyer’s legal research reveals the authorities to be saying that the potential 
client’s situation entails difficult questions of assessing substandard conduct 
(breach of duty), factual causation, remoteness or damages, the lawyer may decide 
that the claim, while perhaps dubious, should nevertheless be pursued and, if not, 
may well have trouble explaining why not to the potential client. The lawyer whose 
research turns up relevant ‘no-duty’ decisions, but who also knows that ‘no duty’ 
sometimes means ‘no breach’ or ‘too remote,’ will be in the same boat — she will 
not be confident that the case is a sure loser. And if the case does not look like a 
sure loser — if it looks as though it might survive the defendant’s efforts to 


See Robertson, n 3 above, pp 162— 163. 

. See eg Palsgraf v Long Island R Co (1928) 162 NE 99, 100 (NY), concluding that a railroad had ‘no 
duty’ to use reasonable care to prevent its employees’ dangerous activities at one end of the station 
platform from causing unforeseeable. physical injuries to a passenger at the other end. 

10 See Robertson, n 3 above, pp 161—162, 191—194. 

11 op cit p 161. 

12 Attia v British Gas ple [1988] QB 304, 309—310 (Dillon LJ). See also ibid p 318 (Bingham LJ, stating 

that the ‘preliminary issue’ procedure was ‘in effect, demurrer’). 
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persuade the trial judge to dismiss it at an early stage — the plaintiff's lawyer will 
know that it may be possible to settle it at some benefit to the client. 

From the foregoing point of view, what a busy plaintiffs’ personal injury lawyer 
wants to know in assessing a potential case is not so much, ‘will we win?’ as, ‘will 
we survive the defendant’s pre-trial motions?’ If a plaintiff's case appears strong 
enough to survive until trial on the merits, it has some settlement value; if the 
potential plaintiff persists, some lawyer who is eager to pursue the claim will 
eventually be found. If the controlling law’s vocabulary and conceptual structure 
are vague or flabby, potential plaintiffs’ lawyers confronting novel or otherwise 
questionable types of claims will not be able to tell whether these cases would 
survive until the trial stage. Some of the cases will therefore be pursued. Most of 
the plaintiffs will eventually lose, but only after the consumption of time, money 
and energy by one or more judges and at least two sets of lawyers. In a system in 
which ‘no duty’ really means no duty, the law’s language operates as a powerful 
control on the flow of litigation. In a system in which ‘no duty’ sometimes means 
‘too remote’ — and in which ‘too remote’ occasionally means ‘no duty’ — lawyers 
will feel obliged to run many dubious cases through the judicial proces, and trial 
judges will feel obliged to subject some of them to full trial on the merits. If, at the 
end of the day, the dubious plaintiffs lose their cases ‘on the merits’ — as ex 
hypothesi they should — then no one will have gained except the lawyers and 
judges who work in (and whose work constitutes) the system. 


Ii A Brief History of the Development of the Law Governing 
Negligently Inflicted Nervous Shock: ‘The Less Deserving 
Mother’!? 


Mullany and Handford’s study of the law of psychiatric damage is a wide-ranging 
treatment!* of more than fifteen hundred!> ‘nervous shock’!® decisions from 
courts in England, Australia, Canada, New Zealand, Scotland, South Africa, 


13 Hambrook v Stokes Brothers [1925] 1 KB 141, 151 (Bankes LJ). 

14 Given the extraordinary breadth of the attempted coverage, it is not surprising that occasional 
descriptive mistakes were made. See eg M&H, pp 48—49 (identifying the plaintiff in Molien v Kaiser 
Foundation Hospitals (1980) 616 P 2d 814 (CA) as a wife who was negligently diagnosed as having 
syphilis, whereas the actual plaintiff was the husband, who claimed against his wife’s doctors); p 156 
(misstating the result in LeJeune v Rayne Branch Hospital (1990) 556 So 2d 559 (LA)); p 222 (stating 
of Williamson v Bennett (1960) 112 SE 2d 48 (NC) that ‘[nJothing turned on the fact that the source of 
the complaint had been imaginary,’ whereas what seemed to be the key paragraph in the opinion, 112 
SE 2d, at p 55, actually stated: ‘The defendant was under no duty to anticipate or take precautions 
against a mere possibility that plaintiff or other persons might imagine a state of facts that did not exist. 
The thing that plaintiff feared might have happened on this occasion is entirely remote from what 
actually did happen. And it was the imaginary thing, not the real occurrerce, that caused the fright, 
neurosis, and conversion reaction. Defendant is responsible only for the proximate result of her 
conduct, that is, for the damage caused by what actually did happen’). 

15 See M&H, Table of Cases, pp xix—1. 

16 Ina foreword to M&H, the Right Hon Sir Thomas Bingham, Master of the Rolls, wrote that we should 
get rid ‘of the label “nervous shock,” which is not only misleading and inaccurate but, with its echoes 
of frail Victorian heroines, tends to disguise the very serious damage which is, in many cases, under 
discussion’: M&H, p vii. Other jurists have expressed broadly similar views. See Alcock v Chief 
Constable of S Yorkshire [1991] 3 WLR 1057, 1098 (Lord Keith of Kinkel); McLoughlin v O’Brian 
[1983] 1 AC 410, 432 (Lord Bridge). M&H disparage the term principally because it expresses a 
requirement that actionable mental damage must have arisen from a sudden trauma or assault on the 
plaintiff’s senses, as opposed to gradually: see M&H, pp 202—206. Believing that the suddenness 
requirement is salutary, I would retain the ‘nervous shock’ label. 
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Ireland and the United States.’ The treatment confirms what has been suggested 
elsewhere,!® viz, that in broad outline the law has followed much the same path 
throughout the common law world. Until relatively recently, in all of the relevant 
jurisdictions there was wide agreement that recovery for negligently-inflicted 
mental or emotional harm must be hedged about by special requirements that are 
not needed or appropriate in the case of physical personal injuries. For the reasons 
explained above, these special requirements were conceived as ‘no-duty’ rules. 
The typical early thinking on this matter was simple and easy to follow. It began 
with the confident assumption that in a basically competitive world one’s pursuit of 
pleasure and profit is virtually guaranteed to cause others to suffer mental or 
emotional harm from time to time. (An inept or insensitive book review could well 
do so, as could a poorly taught torts course or a poorly designed torts 
examination.) It seemed almost self-evident that full liability for all of the mental 
and emotional harms that might foreseeably flow from otherwise lawful conduct 
would place an unduly heavy burden on productive activity. On the same general 
view, it was thought that encouraging litigation on behalf of those who were or felt 
themselves emotionally and mentally damaged by negligent conduct would 
probably produce an unwanted load on the court system. Related concerns were 
that mental and emotional harm seemed relatively easy to fake (or to imagine), 
notoriously difficult to verify medically, and to entail particularly troublesome 
questions of causation. 

Set against that body of thinking, however, has been the dramatic appearance 
from time to time of highly deserving plaintiffs — persons with genuine and 
dreadful mental injuries that directly and obviously flowed from clearly negligent 
conduct. In trying to accommodate such cases while maintaining its general 
attitude of conservatism and caution, the negligence law in most of the common 
law jurisdictions has moved through four major historical stages”: (1) denying all 
recovery for mental or emotional harm except when caused by a compensable 
physical injury to the person,” ie except when ‘parasitic’ to a compensable 
physical personal injury”!; (2) recognising the possibility of recovery when serious 





17 See M&H, pp 7—12. The treatment of English, Australian and Canadian decisions puports to be 
complete. The treatment of United States decisions is confessedly selective (ibid p 10). Perhaps the 
selectivity in canvassing the American decisions explains M&H’s inconsistent claims that American 
law ‘has evolved further [than elsewhere and permits recovery] for mental disturbances falling well 
short of psychiatric illness’ (p 313) and that ‘the United States has generally been more reluctant to 
open up the gates of liability than Australia and England’ (p 10). 

18 See eg Robertson, n 3 above, pp 160—161, 242—259. 

19 Anyone who has worked closely with the law of any jurisdiction will know that the picture will never 
have been quite as orderly as presented in the text. In any jurisdiction where there are a significantly 
large number of reported decisions, one will find cases that simply do not fit any recognised pattern. 
For example, some early decisions in the United States allowed recovery for the emotional distress 
incident to the defendant’s negligence in the transmission of a telegram or similar message regarding a 
serious illness or death in the family. See W. Keeton, D. Dobbs, R. Keeton and D. Owen, Prosser 
and Keeton on Torts (St Paul, Minn: West, 5th ed, 1984) pp 361 —362 (hereafter cited as ‘Prosser & 
Keeton’). Somewhat similarly, cases in both the United States and England have seemed to recognise a 
special right to recover for emotional harm incident to negligence in the handling of a loved one’s 
corpse: See id; Owens v Liverpool Corporation [1939] 1 KB 394. There is a fairly recent American 
case-recognising the right to recover for emotional suffering incident to negligence in the disposal of 
body parts: see Robertson, n 3 above, pp 258—259. And a few courts have seemed to regard the death 
of or injury to a pet animal as sufficient to trigger a valid claim for emotional harm: ibid. Clearly, one 
cannot claim that the law is symmetrical and orderly. The claim is rather that, when one views the 
results and language of the decided cases in the large and over time, the four historical stages are 
everywhere visible. 

20 See Prosser & Keeton, n 19 above, pp 362—363. 

21 See M&H, pp 45—46, for criticism of the term ‘parasitic.’ 
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emotional harm was sustained in a negligent incident involving a physical impact 
with the plaintiff's person,” even though it was not caused by such impact”; (3) 
allowing recovery to persons who were in a zone of physical danger created by the 
defendant’s negligent conduct and who suffered serious emotional harm as a result 
of fear for their own safety**; (4) recognising a similar right of recovery to a 
person in the immediate vicinity of an accident who suffers serious emotional harm 
from witnessing the death or serious injury of the person’s child or spouse as a 
result of the defendant’s negligent conduct.” 

For present purposes, the most important thing to note about the four historical 
stages is the extent to which each liberalisation of the rules seemed to point 
compellingly to the next. The movement from recognition of ‘parasitic’ emotional 
injuries to allowing recovery for the same type of injuries sustained in an accident 
involving a physical impact seemed natural enough. Then, once it became 
established that a person who has sustained even a relatively trivial impact with his 
person can recover for the nervous shock sustained in that accident, it proved very 
difficult to say no to an attractive plaintiff who was identically situated save that 
instead of having been touched as a result of the defendant’s negligence he was 
narrowly missed. And once it had been held that a woman physically imperiled 
by the defendant’s negligence could recover for the nervous shock produced by 
fear for her own safety, it was virtually impossible to deny the claim of a woman in 
the same situation whose fears were for her child rather than for herself. Bankes LJ 
explained the difficulty: 


Assume two mothers crossing this street at the same time when this lorry comes thundering 
down, each holding a small child by the hand. One mother is courageous and devoted to her 
child. She is terrified, but thinks only of the damage to the child, and not at all about herself. 
The other woman is timid and lacking in the motherly instinct. She also is terrified, but thinks 
only of the damage to herself and not at all about her child. The health of both mothers is 
seriously affected by the mental shock occasioned by the fright. Can any real distinction be 
drawn between the two cases? Will the law recognise a cause of action in the case of the less 
deserving mother, and none in the case of the more deserving one?” 


Atkin LJ added that: 


In my opinion such distinctions would be discreditable to any system of jurisprudence in 
which they formed part.”8 


The court’s seemingly inexorable movement from liberalisation to further 
liberalisation has been called ‘logical progression,’® ‘proceed[ing] in the 
traditional manner of the common law from case to case, on a basis of logical 


22 See Victorian Railways Commissioner v Coultas (1988) 13 App Cas 222; Bosley v Andrews (1958) 142 
A 2d 263 (Pa). 

23 See Robertson, n 3 above, pp 244—245. 

24 See Dulieu v White & Sons [1901] 2 KB 669; Niederman v Brodsky (1970) 261 A 2d 84 (Pa). 

25 See Hambrook v Stokes Brothers [1925] 1 KB 141 (CA); Dillon v Legg (1968) 441 P 2d 912 (CA). 

26 See Dulieu v White & Sons [1901] 2 KB 669, 675: ‘If. . . the ill results of the negligence which caused 
the fear are as measurable in damages as the same results would be if they arose from an actual impact, 
why should not an action for those damages lie just as well as it lies where there has been an actual 
impact?’ (Kennedy J). See also Alcock v Chief Constable of S Yorkshire [1991] 3 WLR 1057, 1110 
(Lord Oliver of Aylmerton, referring to Dulieu as ‘a tolerably obvious case’). 

27 Hambrook v Stokes Brothers [1925] 1 KB 141, 151. 

28 ibid at p 157. 

29 McLoughlin v O'Brian [1983] 1 AC 410, 419 (Lord Wilberforce). 
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necessity.” With equal felicity it could have been called sliding down an 
exceedingly slippery slope. 


I The Current Law of Nervous Shock: Competing Visions 


In McLoughlin v O’Brian,*' the House of Lords further liberalised the English 
law of nervous shock by allowing recovery on behalf of a woman who was at home 
when told of the traffic accident that (some two hours earlier) had badly injured her 
husband and three children. She went immediately to the nearby hospital where 
she saw her badly hurt loved ones and learned that one child was dead. Her 
nervous shock and consequent serious emotional injury were undoubtedly genuine 
and serious. In a speech that has come to be regarded as capturing the essence of 
McLoughlin,’ Lord Wilberforce tried to construct a narrow extension of the law 
whereby the case of a parent or spouse of an injured person who did not see or hear 
the accident but who nevertheless came to the scene of the accident in its 
‘immediate aftermath’ should be recognised as legitimate. 

It was not long before the scope of the McLoughlin extension came to be sorely 
tested. In Alcock v Chief Constable of S Yorkshire,” the House of Lords 
confronted the claims of relatives of some of the victims of a major disaster which 
occurred when a mass of football spectators was negligently funnelled into an 
already crowded area of the Hillsborough Stadium.” The Alcock plaintiffs sought 
nervous ‘shock damages from having witnessed the disaster. Some of them had 
been present at the stadium, some had seen the tragedy unfolding on live 
television, and others had learned of the tragedy by radio or similar means and then 
watched recorded television. In a decision refusing to expand the law beyond Lord 
Wilberforce’s McLoughlin statement, the House of Lords denied the Alcock 
claims. The court seemed to regard it as a truism that the term ‘nervous shock’ 
captures one long-settled general requirement in this area of the law: to be 
actionable, the event giving rise to psychiatric damages must have given ‘rise to 
shock, in the sense of a sudden assault on the nervous system.’ ‘[T]he law gives 
no damages if the psychiatric injury was not induced by ‘shock.’>” Another well- 


30 ibid. See also Lord Scarman’s speech, ibid p 431: ‘[A]t each landmark stage common law principle, 
when considered in the context of developing medical science, has beckoned the judges on.’ 

31 [1983] 1 AC 410. 

32 See M&H, p 166: ‘[In Alcock v Chief Constable of S Yorkshire [1991] 3 WLR 1057] their Lordships 
unanimously adhered to Lord Wilberforce’s philosophy.’ 

33 See McLoughlin v O'Brian [1983] 1 AC 410, 422: ‘As regards proximity to the accident, it is obvious 
that this must be close in both time and space. It is, after all, the fact and consequence of the 
defendant’s negligence that must be proved to have caused the “nervous shock.” Experience has 
shown that to insist on direct and immediate sight or hearing would be impractical and unjust and that 
under what may be called the ‘aftermath’ doctrine one who, from close proximity, comes very soon on 
the scene, should not be excluded. In my opinion, the result in Benson v Lee [1972] VR 879 was 
correct . . . It was based, soundly, upon ‘‘direct perception of some of the events which go to make up 
the accident as an entire event, and this includes . . . the immediate aftermath.” Finally, and by way of 
reinforcement of “‘aftermath”’ cases, I would accept, by analogy with “rescue” situations, that a 
person of whom it could be said that one could expect nothing else than that he or she would come 
immediately to the scene — normally a parent or a spouse — could be regarded as being within the 
scope of foresight and duty ... Subject only to these qualifications, I think that a strict test of 
proximity by sight or hearing should be applied by the courts.’ 

34 [1991] 3 WLR 1057 (HL). 

35 More than 400 spectators were hurt, and the 96th death has recently occurred: see The Independent, 
22 December 1993, p 6, cols 1 and 2. 

36 ibid p 1102 (Lord Keith of Kinkel) (emphasis added). See also n 16 above. 

37 ibid p 1103 (Lord Ackner). See also the formulation by Nolan LJ in the Court of Appeal, ibid p 1095: 
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established requirement is that the relevant event must have been of a sort likely to 
shock ‘a reasonably strong-nerved person.’ Having confirmed those two general 
benchmarks, their Lordships’ speeches went on to indicate the following relevant 
features: 


(1) It is not necessary that the primary victim (the family member, concern for 
whom prompted the plaintiff’s nervous shock) actually be hurt. A threat of 
injury can be enough.” l 

(2) Parents and spouses of the primary victim are presumed to have close 
enough ties of love and concern to qualify as potential nervous shock 
plaintiffs; others may occasionally qualify by proving a de facto relationship 
of closeness with the primary victim which is more or less equivalent to that 
of spouse or parent.*° 

(3) In some cases, those who witness a family member’s suffering on live 
television might succeed in a claim for damages. But, in the present cases, 
factual details kept any of the plaintiff's perceptions of the disaster from 
being sufficiently immediate and direct.*! 


In its outcome and in the particulars of the legal requirements applied, Alcock is 
a relatively conservative decision. But in their tenor, their Lordships’ speeches 
seemed designed to foster an impression of a flexible receptiveness to future 
extensions of the right to recover for nervous shock. All of the speeches stated that 
the issue was whether or not a duty existed. But — aside from reaffirming the 
basic ‘suddenness’ benchmark — none of their Lordships laid down any 


‘[T]he expression “nervous shock” . . . connotes a reaction to an immediate and horrifying impact.’ 

38 ibid p 1106 (Lord Ackner). See also the formulation by Parker LJ in the Court of Appeal, ibid p 1068: 
The event must have been ‘likely to result in nervous shock to a [person] of ordinary phlegm.’ This 
requirement is a particularisation of the general ‘foreseeability’ element and will normally depend 
upon the factual details of the particular case. It is satisfied if the event is such that judges would feel 
that normal persons in the plaintiffs general situation would have been seriously affected emotionally. 
Note that it is not necessary to show that a ‘reasonably strong-nerved person’ would have suffered a 
medically recognisable type of psychiatric injury. M&H are mistaken in describing the requirement as 
entailing a showing that a normal person would have sufered ‘some recognised type of psychiatric 
illness’ (p 235). The M&H description implies a need for expert psychiatric or psychological 
testimony as to what a normal person in the plaintiff’s situation would have suffered. Such testimony is 
not required and probably should not even be admissible. See McLoughlin v O'Brian [1983] 1 AC 410, 
432 (Lord Bridge of Harwich, concluding that informed judicial opinion, not expert psychiatric 
opinion, must control on this issue). 

39 Lord Oliver of Aylmerton spelled this out, ibid p 1114. Lord Keith of Kinkel (ibid p 1100) and Lord 
Ackner (ibid pp 1102, 1106) agreed in passing. No one expressed disagreement. 

40 Lord Keith of Kinkel: ‘As regards the class of persons to whom a duty may be owed to take reasonable 
care to avoid inflicting psychiatric illness through nervous shock sustained by reason of physical injury 
or peril to another, I think it sufficient that reasonable foreseeability should be the guide. I would not 
seek to limit the class by reference to particular relationships such as husband and wife or parent and 
child. . . . The closeness of the tie would . . . require to be proved by a plaintiff, though no doubt being 
capable of being presumed in appropriate cases’: [1991] 3 WLR 1100. Lord Keith went on to say that 
in some of the Alcock cases the denial of recovery could be predicated on the lack of ‘evidence of 
particularly close ties of love and affection’ between certain plaintiffs and their siblings, between one 
plaintiff and his 14-year-old grandson, and between another plaintiff and his brother-in-law. However, 
Lord Keith would have presumed the requisite closeness in the case of a couple who lost their son and 
of a woman who lost her fiancé’: ibid p 1101. See also the similar views of Lord Ackner (ibid 
pp 1106—1107), Lord Oliver of Aylmerton (ibid p 1118) and Lord Jauncey or Tullichettle (ibid 
p 1124). 

41 See ibid p 1101 (Lord Keith of Kinkel); pp 1107—1108 (Lord Ackner); p 1119 (Lord Oliver of 
Aylmerton); p 1125 (Lord Jauncey of Tullichettle). 

42 See ibid p 1101 (Lord Keith of Kinkel); pp 1102—1103 (Lord Ackner); p 1109 (Lord Oliver of 
Aylmerton); p 1121 (Lord Jauncey of Tullichettle). 

43 See text and ns 36 and 37 above. 
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requirements that could be expected to function as duty limitations, in the sense 
that we would expect a trial judge to apply them without having to subject the case 
to a full trial.“ On the contrary, the speeches seemed designed to avoid appearing 
to draw firm lines. In their Lordships’ views, the primary victim need not 
necessarily have been hurt, but perhaps only threatened. Plaintifts other than the 
primary victim’s spouse and parents would not be ruled out. Maybe even ‘a 
bystander unconnected with the victims of an accident’ should have a claim in an 
appropriate case.* Television witnesses would not be ruled out. Such firm lines 
would be too ‘rigid,’ ‘too arbitrary,“ too lacking ‘in principle.” In sum, the 
Alcock decision refused to broaden the law, but the court’s assiduous avoidance of 
appearing to freeze it had the effect of leaving it unnecessarily unclear. 

The situation in California offers an instructive contrast. After two-and-a-half 
very liberal decades,” the California Supreme Court chose Thing v La Chusa™ 
as its vehicle to draw some ‘arbitrary lines ... to limit liability and establish 
meaningful rules for application by litigants and lower courts.’*! Ms Thing was 
nearby when her minor child was struck by the defendant’s negligently operated 
automobile. She did not see or hear the accident, but was told of it by one of her 
daughters. ‘She rushed to the scene where she saw her bloody and unconscious 
child, whom she believed was dead, lying in the roadway.’>* She lost her lawsuit, 
not because there was any doubt as to seriousness and genuineness of her claim, 
but because of ‘the societal benefits of certainty in the law.’ The court laid down 
these rules: 


(1) Probably the primary victim must actually be hurt.*4 

(2) “Absent exceptional circumstances, recovery should be limited to relatives 
residing in the same household, or parents, siblings, children, and 
grandparents of the [primary] victim.’ 

(3) The plaintiff must have been physically ‘present at the scene of the injury- 
producing event at the time it occurs’ and have then and there learned by 
‘personal observation’? that the event was ‘causing injury to the victim. ’*8 





44 Indeed, Lord Oliver went somewhat out of his way to point out that even in the quite clear case of 
Bourhill v Young [1943] AC 92, the plaintiff's ‘claim was not.dismissed in limine’: [1991] 3 WLR 
1115. See also Artia v British Gas pic [1988] QB 304, 311, 318 (Dillon LJ and Bingham LJ, expressing 
mild criticism of the trial judge’s use of the ‘preliminary issue’ procedure to determine whether one 
should be able to recover for nervous shock on seeing one’s home and possessions damaged or 
destroyed by a fire caused by defendant’s negligence). 

45 ibid p 1100 (Lord Keith of Kinkel). , 

46 ibid p 1117 (Lord Oliver of Aylmerton). 

47 ibid p 1124 (Lord Jauncey of Tullichettle). 

48 ibid p 1106 (Lord Ackner). 

49 Beginning with Dillon v Legg (1968) 441 P 2d 912, the California Supreme Court had pioneered the 
liberalisation of the law of nervous shock. 

50 (1989) 771 P 2d 814 (CA). 

51 ibid p 828. 

52 ibid p 815. 

53 loc cit. 

54 This putative requirement was not at stake in Thing — the plaintiff's child was indisputably hurt. In 
positing this as one of the requirements laid down by the decision, I am relying on the court’s frequent 
use of the term ‘injury-producing event’ and similar expressions (see eg ibid pp 815, 828, 829) and 
more importantly on the following language: ‘[A] plaintiff may recover . . . only if said plaintiff . . . is 
present at the scene of the injury-producing event at the time it occurs and is then aware that it is 
causing injury to the victim’ (ibid p 829; emphasis added). 

55 ibid p 829, n 10. 

56 ibid p 829. 

57 ibid p 828. 

58 ibid p 829, The Thing court also articulated a rule that would bar recovery when the primary victim’s 
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Note that each of these restrictions is properly conceptualised — ie would function 
— as a duty limitation: usually the facts which must be known before the trial judge 
can apply them will either be revealed by the plaintiff’s complaint document or be 
readily determinable through the use of relatively simple pre-trial procedures. 
For present purposes, the following language is the most important from the 
Thing opinion: 
[W]e balance the impact of arbitrary lines which deny recovery to some victims whose injury 
is very real against that of imposing liability out of proportion to culpability for negligent 
acts. We also weigh in the balance the importance to the administration of justice of clear 
guidelines under which litigants and trial courts may resolve disputes. 


The contrast with the Alcock speeches is sharp. All of their Lordships expressed a 
preference for case-by-case adjudication of the right to recover for nervous shock. 
All shied away from describing arbitrary lines. Lord Oliver said he could see ‘no 
logic and no policy reason’® for laying down rules such as the one that would 
exclude remote relatives or bystanders. Most of the judges seemed to believe that 
relatively few plaintiffs will actually be able ultimately to make out the requisites 
for recovery under the flexible regime described in Alcock.®! But all persons who 
feel themselves victims and believe that they might qualify are invited to bring 
their actions to trial. The merits of rules allowing early pre-trial resolution of 
dubious cases seem to have little attraction for their Lordships. Indeed, some of 
them have indicated that laying down such clear lines is more suitable for 
Parliament than for the courts.” The simple virtues of trying to provide clear 
guidance to lawyers and trial judges — discouraging plaintiffs’ lawyers from 
pursuing ultimately hopeless claims, enabling trial judges to dispose of 
unmeritorious claims via pre-trial procedures and, educating lawyers sufficiently 
to facilitate settlements — went wholly unremarked. 


IV The Nervous Shock Law of the Future(?): Mullany and 
Handford’s Vision 


Mullany and Handford ‘believe that the barriers to recovery should be lowered and 
psychiatric damage treated like any other personal injury.’ Of the trial judge in 
Alcock — who was able to find a way to grant recovery to several of the plaintiffs, 
all of whom ultimately lost in the appellate courts — they say: ‘Why does the 
common law persist in taking small and hesitant steps forward, frequently tottering 
backwards before stumbling on again?’ (p 121). Of the House of Lords’ decision 
in Alcock they say: ‘Regression rather than progression seems to be the order of 
the day’ (p 145). On their preferred vision of the future law, they call for the total 





own fault brought about his injury: ibid. It is instructive that in his Alcock speech Lord Oliver of 
Aylmerton stated that this would be a very good rule but that adopting it would entail a ‘policy’ 
judgment better left to the legislative branch: see [1991] 3 WLR 1120. For a similar expression of the 
view that laying down clear lines is more suitable for legislatures than for courts, see Lord Scarman’s 
speech in McLoughlin [1983] 1 AC 431. 

59 771 P 2d 827 (emphasis added). 

60 [1991] 3 WLR 1118 (emphasis added). 

61 ibid pp 1118—1119 (Lord Oliver of Aylmerton); p 1124 (Lord Jauncey of Tullichettle). See also the 
views of Nolan LJ in the Court of Appeal in Alcock, ibid p 1091. See also McLoughlin v O’Brian 
[1983] 1 AC 410, 421—422 (Lord Bridge); Hambrook v Stokes Brothers [1925] 1 KB 141, 158 (Atkin 


LJ). 
62 See n 58 above. 
63 M&H, p vii (Foreword by the Right Hon Sir Thomas Bingham MR). 


658 © The Modern Law Review Limited 1994 


July 1994] f Liability in Negligence for Nervous Shock 


abandonment of ‘limitation[s] on liability imposed during an era of medical 
ignorance and scepticism’ (p, 124). 

Mullany and Handford would liberalise the law of nervous shock to a truly 
remarkable extent. One of the ways in which they make this clear is by presenting 
an array of hypothetical nervous shock sufferers who would have no hope of 
recovering damages under the present law but who Mullany and Handford think 
should win. Examples include: ‘a couple whose picnic in the English countryside 
is shattered by the sight of a Rottweiler which, due to the negligence of its owner, 
is allowed to maul another’s toddler’ (p 132)™; a pedestrian who sees ‘a speeding, 
intoxicated and helmet-less motorcyclist lose[] control of his machine [and crash] 
head first into a lamp post lining a busy Sydney footpath’ (p 218)®©; a ‘bystander 
[who] suffers psychiatric damage at the sight of the collapse of another bystander 
as a result of viewing the initial accident’ (p 223); ‘a child who did not see [his 
dead mother’s] body but was picked up from school by relatives rather than his 
mother, learning of her death later’ (p 162)’; one who suffers psychiatric damage 
as a result of witnessing ‘a threat of injury to a chattel [owned by] a family 
member, friend, or even a bystander’ (pp 211-212); and a person whose ‘post- 
traumatic stress disorder [did] not manifest itself [until] 30 years after the 
traumatic event’ (p 262), 

As Mullany and Handford confess, to argue for liability in cases like the 
foregoing is to argue for truly ‘radical change’ (p 311). An even more radical 
feature of the book is its complete lack of attention to the argument for legal 
devices permitting unmeritorious cases to be dismissed prior to trial. In the liability 
system proposed by Mullany and Handford, the nervous shock plaintiff could 
recover on showing ‘[{cjareless behaviour by the defendant ... [a] causal 
connection between the defendant’s careless conduct and [a recognisable 
psychiatric injury to the plaintiff”), [and] [floreseeability that such conduct would 
have inflicted on the particular plaintiff the particular kind of damage of which he 
complains’ (p 62). None of these elements could function as a true no-duty rule, 


64 The English couple are mere bystanders, outside the protection of present law. M&H call for liability 
in several other examples of this type. See p 131: ‘beachgoers on Bondi beach who witness a young 
child [a stranger to them] drown just beyond their rescuable distance due to the failure of lifesavers to 
watch over swimmers’; p 132: ‘pedestrians who see a speeding driver skittle a young girl or old lady 
right before their eyes.’ 

65 Under present law, not only would the Sydney pedestrian lose her case on the basis of being a mere 
bystander; she might wel] also lose on the independent basis of a rule denying liability when the 
primary victim of the accident is himself the defendant: see n 58 above. For another case of this type in 
which M&H call for liability, see p 132: ‘airshow spectators who watch in horror as a parachute fails 
to open owing to the carelessness of the parachutist.’ 

66 Thus, not only would M&H reward mere bystanders; they would also smile on what might be called 
‘domino bystanders.’ In addition, they would grant recovery to ‘relieved bystanders’ and even to 
‘imaginary bystanders.’ See p 221: a woman who learned that a co-worker with whom she’ had 
swapped schedules had been murdered at work by an intruder and who ‘suffered nervous shock, not 
because of the death of . . . her workmates, but as a result of it having dawned upon her that had she 
not altered her schedule she would have suffered a similar fate’; pp 222—223: a woman who was 
caused by the defendant’s negligent collision with her automobile to imagine that she had just run over 
a child. 

67 Under present law, the ‘suddenness’ rule (see text and ns 36 and 37 above) would bar the child’s 
claim. 

68 Whether to allow recovery for emotional injuries incident to the destruction of the plaintiff's own 
property is highly controversial: see generally M&H, pp 208—212. See also the discussion of Aftia in 
n 44 above. M&H’s argument on behalf of one who suffers emotional injury from seeing a threat of 
harm to someone else’s property goes far beyond any currently conceivable extension of the law. 

69 For a recent case of this type in which recovery was denied, see Taylor v Somerset Health Authority 
(QB 1993), noted at [1993] CLJ 204. 

70 See n 72 below. 
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viz, one which would frequently enable the trial judge to dismiss an unmeritorious 
case at an early stage of the litigation.”! The ‘careless behaviour’ and ‘causal 
connection’ requirements are paradigmatic ‘fact’ issues. Determining the 
foreseeability vel non of the injury in a ‘particular’ case will typically turn on 
details and nuances the assessment of which requires a full presentation of the 
evidence. 

Mullany and Handford seem to regard the ‘recognisable psychiatric injury’ 
element as the most significant control device in their formula,” but it is 
obviously not capable of pre-trial application. Mullany and Handford treat 
‘recognised’ (p 105) or ‘recognisable’ (p 14) psychiatric injury as a medical 
category. They make clear that they would ultimately define the term as whatever a 
reputable psychiatrist or psychologist would designate as such.” It follows that 
the judicial decision whether a particular plaintiff had suffered a recognisable 
psychiatric injury would virtually always turn on expert testimony. It would be a 
rare plaintiffs’ lawyer who could not find a psychiatrist or psychologist prepared to 
examine the claimant and testify to the presence of a recognisable psychiatric 
injury. (Mullany and Handford explain that ‘current psychiatric assessment and 
evaluation procedure still primarily consists of descriptive interview with the 
possible additional use of questionnaires to gather further information’ (p 39).) 
Recognisable psychiatric injury ‘does not have to have any particular label or term 
of art applied to it.’ Should a specific label be desired, the experts surely could 
provide it. ‘Post-traumatic stress disorder’ (p 33) is a favourite term which can be 
used to cover a wide variety of symptoms and conditions. Another handy label is 
seen in the expert testimony offered on behalf of the Alcock plaintiffs, one of 
whom (according to the expert) was suffering from ‘pathological grief,’ defined as 
‘grief of a greater intensity and duration than normal grief.’ It seems quite clear 
that the ‘recognisable psychiatric injury’ requirement could rarely if ever serve as 
the basis for pre-trial dismissal of a nervous shock case. 

Thus, all four of Mullany and Handford’s elements would require an evaluation 
of the details of the case normally necessitating a full presentation of evidence at 
trial.” Yet, at no point do Mullany and Handford even advert to the distinction 
between the rules and principles that are designed to operate at a pre-trial stage and 
those whose application will normally depend upon a full trial on the merits. 





71 M&H call their ‘foreseeability’ element a ‘duty requirement’ (p 64), but it could not function as such 
for the reasons noted in the text. 

72 Atcertain points, M&H express doubt about the wisdom of requiring nervous shock plaintiffs to prove 
they suffered ‘recognisable psychiatric injury’: see pp 45, 56. But the main thrust of their discussion 
sets up ‘recognisable psychiatric injury’ as the major controlling element in the system of liability they 
envisage. See p 105: ‘The cardinal limitation is the requirement that the plaintiff suffer... a 
recognised psychiatric injury’; p 17: ‘The courts have repeatedly emphasised that the initial obstacle 
... is to provide evidence that there is a recognisable psychiatric illness’; p 167: ‘So long as it is 
proved on the balance of probabilities that the claimant has in fact suffered a “recognisable psychiatric 
illness,” the absence of a close relationship, or direct perception, should not operate to leave him or . 
her without relief.’ But cf p 312 (suggesting that while the ‘recognisable psychiatric injury’ 
requirement is ‘a considerable hurdle to surmount in itself,’ the ‘foreseeability’ requirement is more 
important). 

73 In appropriate cases, M&H might accept the testimony of a sociologist: see pp 41—42. 

74 Brice v Brown [1984] 1 All ER 997, 1006 (Stuart-Smith J). 

75 [1991] 3 WLR 1089. 

76 In making this claim, I am not overlooking the increasing use in some American jurisdictions of an 
aggressive summary judgment procedure that can sometimes give the trial judge a fairly 
comprehensive overview of the factual details of a case. I simply argue that, to the extent that such a 
procedure would actually be comprehensive enough to permit the judge to assess the negligence, 
causation, foreseeability and ‘recognisable psychiatric injury’ factors, for present purposes it would be 
functionally indistinguishable from a full bench trial. 
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The entire range of considerations traditionally implicated in the ancient debate 
over the comparative virtues of certainty (with consequent denials of justice in 
some cases) and flexibility (with consequent lack of guidance to lawyers and trial 
judges)” are wrapped up in a derisory label, ‘the hackneyed “floodgates” 
argument’ (p 174), and thereupon swept aside: ‘Floodgates arguments are rarely, 
if ever, satisfactory, serving only to illustrate a paucity of reason’ (p 218).”8 

Just why ‘floodgates’ concerns merit such scorn is never fully addressed.” 
Mullany and- Handford, of course, assert that their four requirements® — 
especially the ‘foreseeability’®! and ‘recognisable psychiatric injury’®? elements 
— constitute ample controls. Slightly more to the point, they also claim that the 
number of nervous shock plaintiffs will probably always be small because 
litigation is so expensive, health-threatening and distasteful: 


Apart ... from financial constraints, few persons relish the thought of a court appearance 
and in the context of psychiatric illness the prospect of reliving in minute detail the trauma of 
their loss in hostile surroundings will be particularly unnerving dissuading many sufferers 
from pursuing matters any further. Indeed, the stress and strain of such a ‘re-run’ may well 
be medically inadvisable. Years pass before civil proceedings run their course and 
psychiatric sufferers may, have only just managed to set their lives on track again. They may 
not wish to risk this ... progress in courtroom battle. ... Further, and perhaps more 
debatably, there may be some truth in the speculation that where the primary and secondary 
victims are closely bonded, some individuals would consider litigation on their own behalf as 
particularly inappropriate and distasteful, or perhaps even a kind of betrayal of or disrespect 
for the dead or injured loved one (pp 313—314). i 


Mullany and Handford add that few plaintiffs would put themselves through such 
an obstacle course to pursue the generally low level of damages that has been and 
seems likely to remain characteristic of nervous shock cases: ‘[T]he general trend 
of low awards dispels any suggestion of a flood of suits’ (p 313).3. 


77 For a relatively brief rehearsal of that argument in the psychiatric damage context, see Lord Bridge’s 
speech in McLoughlin [1983] 1 AC 441—442 (pointing out that in trying to construct a body of useful 
doctrine the common law jurist necessarily operates somewhere between the polar positions of 
certainty/arbitrariness on one end and flexibility/sensitivity/uncertainty on the other). For a full 
demonstration of the argument in the general context of negligence doctrine, see the majority and 
dissenting opinions in State of Louisiana Ex Rel Guste v M/V Testbank (1985) 752 F 2d 1019 (5th Cir) 
(maritime law). $ 

78 See also pp 44, 129— 130. 

79 At times one feels that-M&H believe that pointing up a viewpoint’s longevity is itself an adequate 
rebuttal. See eg p 15 (‘The first step . . . is to sever all lengths with the past’); p 122 (criticising Parker 
LJ for having ‘remained steadfastly loyal to the past’); p 183 (‘The law, like technology, must move 
with the times’); and p 222 (‘The courts must break free completely of the shackles of traditionalism’). 

80 See p 312: ‘The constituent elements of the tort of negligence . . . impose sufficient limitations on 
recovery.’ See also p 314: ‘Liberalisation will not see a deluge of psychiatric damage claims because 
most claimants will be unable to clear the still significant hurdles to relief.’ 

81 Seep 130: ‘When pleas for compensation are decided on ordinary foreseeability principles, it is likely 
that recovery will be relatively rare rather than lead to a flood of actions.’ See also pp 135, 174, 312. 

82 See text and n 72 above. 

83 M&H'’s reliance on low damages as a floodgates control is inconsistent with most of the rest of their 
presentation. See eg p 309: ‘[O]n one view, the mental repercussions of trauma are more serious, 
more deserving of the law’s attention than those of a physical nature. Mental conditions frequently 
persist long after organic injuries have disappeared. Broken bones knit, wounds heal often without 
scarring of permanent disability and those that do scar, although unsightly, leave less of a mark than 
scars on the mind. Physical pain usually subsides and often long before the psychological impact of 
distressing events disappears. The after-effects of trauma may never full dissipate and may remain to 
haunt a person for the remainder of his or her life, forever eroding mental stability. A sailor, for 
example, involved in a collision between two warships during a training exercise, and suffering severe 
post-traumatic stress disorder, depression and acute anxiety attacks, was still being treated 20 years 
after the disaster . . . [A]s a general observation, an injured mind is far more difficult to nurse back to 
health than an injured body and is arguably more debilitating and disruptive of a greater number of 
aspects of human existence.’ 
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It thus appears that Mullany and Handford’s ultimate answer to floodgates fears 
is simply to assert that, in their system, relatively few plaintiffs will win and those 
who do only modestly and only after a sickening ordeal. But the liability system 
envisaged by Mullany and Handford would attract a significant number of 
additional nervous shock plaintiffs, and it would require full merits trials for a 
great many of those cases. Mullany and Handford say that it would ultimately 
award damages to only a handful of plaintiffs. Yet their system would obviously 
burden defendants and the courts. Equally obviously, it would damage all those 
plaintiffs whose cases ultimately failed. And, arguably, it would do even the 
winning plaintiffs more harm than good. It would enrich lawyers and the 
psychiatrists and psychologists who would be enlisted as expert witnesses. It bears 
an uncomfortable resemblance to the perverse system outlined at the beginning of 
this article. 


V Concluding Observations 


In their antipathy towards functional no-duty rules, Mullany and Handford find 
comfort in the House of Lords’ Alcock decision. Of course, they deplore the 
outcome in Alcock. But because they so fervently want the law governing nervous 
shock claims to move towards further liberalisation, Mullany and Handford 
winnow the Alcock speeches for encouraging signs and are legitimately able to find 
some: 


[In Alcock the House of Lords] denounced illogical distinctions and unambiguously declared 
that, in appropriate circumstances, defendants will be held responsible for all of the legally 
recognised emotional consequences of their negligence to all persons who suffer harm as a 
result (p 132). 


The ‘illogical distinctions’ which they have in mind are those characterised in their 
Lordships’ speeches as responding to ‘policy considerations’** rather than 
‘logic’® or ‘principle’ and therefore better suited for legislative than judicial 
adoption. 

But it often happens that judicial efforts to avoid the appearance of legislating 
seem merely to result in bad judicial legislation. Try as they might, judges 
cannot avoid making rules. Each time a judge decrees that a particular plaintiff’ s 
case must fail, the judge is necessarily creating or reaffirming some kind of 
prohibitory rule. From the pragmatic viewpoint of the litigants and their lawyers, 
once the case is over, the meaningful question will not be whether the judge has 
‘legislated’ — no pragmatist could doubt that she has — but whether the rule 
instantiated in the decision is a good one or a bad one. 

In Alcock, their Lordships did not avoid rule-making; they merely made some 
bad rules — bad in the sense of affording inadequate guidance to litigants and 
lawyers, and bad in the sense of resulting in the denial of recovery to sympathetic 
plaintiffs only after a prolonged and painful course of litigation. Among the Alcock 
plaintiffs who prevailed at the trial court level but ultimately lost on appeal was 
Brian Harrison, who was present at the stadium where his two brothers were 


84 [1991] 3 WLR 1120 (Lord Oliver of Aylmerton). 

85 ibid. See also ibid p 1124 (Lord Jauncey of Tullichettle). 

86 ibid p 1106 (Lord Ackner). 

87 See text and ns 45—48, 60—62 above. 

88 See Lester, ‘English Judges as Law Makers’ [1993] PL 269, at pp 271—278, 284—286, 289—290. 
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killed. In the House of Lords, he learned that his case must fail because there was 
no proof that he had loved his brothers enough.®? Clearly, Mr Harrison has not 
been well served by the legal system. He would have been much better off had the 
lawyer he initially consulted been in a position to guide him gently away from the 
courthouse by citing a clear rule that the primary victim’s adult siblings are not 
entitled to sue for psychiatric injury. 


nnn EEE 


89 See [1991] 3 WLR 1101 (Lord Keith of Kinkel), pp 1108—1109 (Lord Ackner}, p 1125 (Lord 
Jauncey of Tullichettle). It was also suggested that Harrison's ascertainment of his brothers’ deaths 
came about too gradually to be actionable. See ibid p 1107 (Lord Ackner), p 1119 (Lord Oliver of 
Aylmerton). 
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Brian McKnight, Law and Order in Sung China, Cambridge: Cambridge 
University Press, 1992, xiv + 557 pp, hb £60.00. 


When confronted with a study of criminal law enforcement in eleventh and twelfth- 
century China, I suspect that many would be tempted to accord this book its due 
scholarly respect and then to return it to the obscure corner of academe from which 
it came. Medieval China would seem to be a time and place too far removed from 
contemporary western life to impinge on either conscience or imagination. So, 
what is the importance of this book? 

Sung dynasty China (960—1279 AD) was a period of technological and 
intellectual brilliance. Urbanisation and the rapid growth of commerce supported 
not only the improvement of textiles, ceramics and other traditional crafts, but also 
the development of pre-industrial machinery and even the cannons, rockets and 
bombs made possible by the invention of gunpowder. It was also the first period in 
history in which the printing press began to have a dramatic effect on the 
communication of knowledge. The widespread availability of printed books, 
combined with the new importance of examinations for entry into the official elite, 
provided an essential catalyst for the appearance of an educated gentry class. In the 
vigorous intellectual climate that also resulted, many scholar officials joined in the 
wide-ranging re-exploration of Confucian thought which occurred in this period. 
The most important of these individuals was undoubtedly Chu Hsi. By synthesising 
the work of earlier Sung writers, he established the school of thought now known 
as “Neo-Confucianism,’ which remained the dominant intellectual tradition in East 
Asia until the twentieth century. 

The importance of Confucian thought to issues of law and government cannot be 
understated. It is a philosophy that concerns the nature of human life and the 
principles which guide social relations and the conduct of governance. 
Consequently, the study of legal administration during the Sung transformation of 
Confucianism is particularly important to understanding the subsequent - 
development of imperial law in China. It is also relevant to the understanding of 
contemporary Chinese law. But the connection to the present day is much harder to 
trace and to comprehend. In this respect, the academic study of Chinese legal 
history is markedly different from similar European studies. Most European states 
enjoy a fairly continuous line of indigenous legal development. Where foreign law 
has been imposed, it has come from within the European tradition and has, in most 
cases, been easily accommodated. Therefore, in these countries, there tends to be a 
direct relationship between indigenous legal history and contemporary law that is 
rarely found in non-European countries. Outside of Europe, traditional forms of 
law and government largely disappeared under the impact of colonial rule. Even in 
states which suffered only partial colonisation, such as China, the collision with 
western military and commercial expansion was sufficient to bring about the 
collapse of traditional society. 

In China, the Confucian-based legal system did not long survive the overthrow 
of imperial government in 1911. Since then, successive Chinese governments have 
carried out programmes of legal modernisation largely inspired by western models 
of law, both capitalist and socialist. Not suprisingly, the preceding three thousand 
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years of Chinese legal development have continued to exert an enormous influence 
on the law through popular and official legal culture. As a result, the study of legal 
history is, paradoxically, essential to understanding contemporary law in China 
precisely because the westernised face of the law implies its own western past. But 
the environment in which the imported norms and procedures of the law function 
and which gives practical reality to the law is rooted in the Chinese past. 
Interpreting the significance of the past is therefore a key aspect of Chinese legal 
studies. 

For the reader without a background in Chinese history of any kind, Brian 
McKnight provides a lengthy introduction to the political, social and intellectual 
background of Sung China. McKnight has previously written on many aspects of 
Sung law and governance. In this book, he draws extensively on original materials 
as well as his own thorough understanding of the period to produce a detailed 
account of crime and its control under the Sung. According to McKnight, the 
central purpose of the book is to examine the response of the Sung Chinese to 
universal problems of law breaking and to identify the extent to which their 
responses were shaped by the ‘particular constellation of means and goals’ of Sung 
society. 

In identifying the universal aspects of crime, McKnight has been forced onto 
very general ground. He cautiously limits his study to acts which are punished in 
all societies, such as theft, rape and murder. McKnight also seeks to identify the 
basic elements which are universal to effective criminal law enforcement, 
including the effective communication of information and the deployment of 
reliable agents. Here, he relies to some extent on contemporary criminological 
literature. But he makes these points in passing and the focus of his book is fixed 
on the special circumstances of Sung China. 

Of the many aspects of Chinese society discussed in this book, the elite’s 
conception of human nature and the causes of deviance is plainly critical to an 
understanding of Sung criminal law. Imperial officials, and the landowning classes 
from which they were drawn, were fully immersed in the Confucian tradition. 
There were, of course, many differences of interpretation and approach to a 
philosophy that was already fifteen hundred years old. However, the dominant 
perspective was much influenced by the writings of Confucius’s disciple Mencius, 
who believed that although human nature was corruptible, it was in essence 
inclined to the good. The Confucian sense of good or right behaviour was based on 
obedience to the immanent order of society. And although this social order was 
admittedly hierarchical, it demanded a respect for each individual as part of the 
community. It was also integral to Confucian thought that human beings must be 
educated to their better nature which, depending on the individual, they may or 
may not be able to discern. 

If human nature was innately good, then the causes of deviance were thought to 
be primarily social. Among Sung scholars and officials, it was widely accepted 
that the hardships‘ resulting from famine, oppressive government and warfare were 
the root causes of crime, especially banditry. According to McKnight, the official 
responses to crime were conditioned by the Confucian ethos. For followers and 
first offenders, clemency and leniency were prescribed in the hope of aiding the 
educational transformation of criminals into law abiding subjects. But for leaders 
and recidivists who had shown themselves to be beyond hope: of reform, 
extermination was the preferred solution. 

These themes, which are used to introduce the book, come to fruition in the 
second half in which McKnight examines in detail the administration of 
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punishments under the Sung. The forms of punishment were extensive. They ran 
in severity from beatings and tattooings through conscript labour to simple or 
horrific execution. In the adjudication of crimes and the administration of 
punishments, Sung law set out strict procedural requirements. Torture, for 
example, was routinely used to obtain confessions, but was subject to specific legal 
limitations. Clemency was also a consistent feature of criminal law administration. 
In individual cases, the law required that mitigating factors such as age and health 
should always be taken into account and for those already condemned there was 
also the possibility of a general amnesty. Imperial birthdays and other special dates 
were often used to announce reductions in the severity of punishments and the 
freeing of labour conscripts. As McKnight points out, this resulted in a criminal 
law system of great potential severity which the emperor and his officials were 
able to moderate through the exercise of mercy. The state thus enhanced its 
authority by restraining its terror as well as inflicting it upon its subjects. The 
parallel with accounts of eighteenth-century criminal justice in England is striking. 

Sung law also emphasised the Confucian derived principle that punishment 
should reflect the social status of the wrongdoer. Officials and nobles held various 
prescribed rights to special treatment and in many cases could extend these to their 
relatives. The wealthy, who were often people of rank in any event, could obtain 
privileged treatment through payments to the state. Beyond these lawful privileges, 
those having power or wealth could also take advantage of the problems of 
corruption and maladministration which arose within the system. Revenue 
shortages meant that lower officials were largely dependent on squeeze for their 
personal incomes. In addition, major wars with neighbouring states to the north 
disrupted many aspects of civil administration, the most devastating occurring in 
1127 with the loss of the emperor, the capital at Kaifeng and the northern part of 
the country to the Jurchen. But, despite these vicissitudes, McKnight finds 
evidence that throughout the Sung period officials broadly supported the principles 
and proper execution of the law. 

Much of the first part of the book is devoted to the organisation of criminal law 
enforcement. In its efforts to enforce the law, the imperial government was 
continually forced to compromise its philosophical and practical desires in the face 
of recurring financial difficulties. The founder of the Sung, Chao K’uang-yin, 
sought to end the military dominance of government which had so disrupted the 
T’ang dynasty and its short lived successors. This policy found support in the 
resurgent Confucianism of the court in which civil (wen) methods of government 
were preferred to military (wu) solutions. Consequently, civil officials throughout 
the Sung enjoyed extraordinarily high status and controlled the administration of 
public order as well as matters of military policy. Primary responsibility for law 
enforcement was entrusted to civil appointed district sheriffs (hsien-wei) who 
commanded local armed detachments. However, district military forces were also 
required to give assistance when major threats to public order arose. McKnight 
notes that the competence of district sheriffs, trained in Confucian classics rather 
than the use of force, was frequently questioned. In areas suffering unrest, it 
increasingly became necessary to appoint military officers to these posts. But these 
in turn lacked necessary bureaucratic skills. 

On the whole, McKnight has successfully tackled the problem of writing in a 
specialist area unknown to many potential readers. The book is introduced well 
and important information is repeated throughout the text. So much so that it seems 
unnecessarily repetitive on certain points; but for the reader who comes to this 
material fresh, such repetition may be essential guidance for unfamiliar territory. 
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Law and Order in Sung China is rich in detail and contains many interesting 
observations regarding the problems of criminal administration in a pre-industrial 
Chinese society. McKnight is very good at describing his subject. I would 
personally have preferred to see more commentary regarding the significance of 
Sung law for the centuries of Chinese legal development which followed. In 
discussing several points, McKnight asserts, in passing, that these are still relevant 
in China today. What is lacking is a more thoughtful discussion of the enduring 
aspects of the Sung legal order. Nonetheless, this book should certainly interest 
_legal historians of any society and also has much to offer for those interested in 
criminal law and criminology. 


Perry Keller* 


Ross Cranston and Roy Goode (eds), Commercial and Consumer Law: National 
and International Dimensions, Oxford: Clarendon, 1993, xxxvi + 413 pp, hb 
£50.00. 


This collection of essays is the product of the Annual Conference of the 
International Academy of Commercial and Consumer Law. The collection does, 
unfortunately, have many of the hallmarks of conference proceedings, such as 
virtually no cross-referencing, radical differences of approach, little uniformity in 
referencing and so on. And yet the collection does have an important and 
interesting theme, obscured rather than clarified by the title of the collection, 
which pervades all the papers. This theme is the relationship of changing law to 
changing political, economic and social phenomena, a theme too often neglected 
by scholars in the commercial law field. It is not altogether surprising that the 
collection should have this theme, given the objectives of the Academy to promote 
the exchange of ideas between jurisdictions. It is equally unsurprising that the 
approaches to change adopted by the writers should be as many in number as the 
number of chapters. l 

Roy Goode’s chapter, which examines the harmonisation of commercial law, 
takes an instrumentalist perspective, which seeks to distinguish that harmonisation 
which is necessary to achieve the objective of removing barriers to trade from that 
which is overinclusive. He provides an extremely helpful analysis of the different 
forms which harmonisation may take and the different instruments which are used. 
These forms range between Community legislation with, in the case of directives, 
their national implementing instruments, through multilateral and bilateral treaties 
at the governmental end of things, through promulgation of model laws, 
codification of custom or promulgation of international trade terms by NGOs, to 
general contractual conditions used by businesses and restatements put forward by 
scholars. 

The diversity of instruments is remarkable and raises a range of questions 
concerned with gestation, development, implementation and effectiveness of 
instruments. Goode recognises that the choice of instrument is generally the 
product of the type of organisation promulgating it rather than the conscious 
selection of the best tool for the job. But the content of such instruments, his 
chapter suggests, need not be so contingent. He sees many mistakes, which are the 
product of the failure to inform harmonisation measures with proper research. and 
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the failure to adopt an approach in which harmonisation is to serve identified 
objectives, such as removing trade barriers. In this respect, Goode is particularly 
critical of the harmonisation programmes of the European Community. However, 
this criticism does not seem particularly fair given that the shape of Community 
legislative instruments is often the product of the interplay between complex 
political and economic interests. In most of the sectors in which the Community 
claims jurisdiction it has sponsored extensive research, but is not free to implement 
new law based on the conclusions of the research. Goode notes that in the case of 
many international conventions the poor ones are rightly neglected, whereas the 
good ones are well used, but in the case of Community harmonising instruments 
the option not to use them is rarely open. Goode’s emphasis on international 
conventions reveals his preference for processes that involve academics and senior 
practitioners in scientific drafting processes, and his interest in the development of 
a general, international commercial law, comparable, perhaps, to the medieval lex 
mercatoria. This approach is, of course, widely followed, though there is room for 
debate about the value and effectiveness of particular instruments at particular 
times. The chapter by Louis F. Del Duca which follows covers much of the same 
territory, but with few of the reservations expressed by Goode concerning 
European Community harmonisation. Del Duca also notes the importance of the 
judiciary in the harmonisation process in the Community through the mutual 
recognition doctrine of the Cassis de Dijon case. 

A rather different approach is taken by Dan Fenno Henderson, in his chapter on 
developments in Japanese transnational law. He links these developments 
explicitly to the coexisting phenomena of the Japanese Miracle (rapid postwar 
economic development) and the Japanese problem (the mercantilist aspects of her 
foreign trade policy). Though Japan has been a late entrant in the system of 
development of private international law, it has, nevertheless, had overlaid on its 
legal system western law concepts. But this does not imply that the relationship of 
Japanese society and economy to law is the same as in Western societies which 
have similar legal concepts. Henderson notes in particular that Japan is socially 
governed, that is to say regulated as much by social groupings as by justiciable 
law. The system of order is relatively closed and only absorbs concepts and people 
from outside with great difficulty. Henderson suggests that the same problem can 
be found in analysing Japan’s place in the international legal system, with the 
consequence that even where international harmonising measures are adopted 
which seek to remove barriers to trade, their reception in Japanese trade is likely to 
be uncertain. Similar questions concerning the problem of the reception of western 
law, and the interplay of western and traditional law in Indonesia and China, are 
developed in the essay by Mary Hiscock, which is the product of many years of 
empirical research. Both essays suggest that the ambitions of western lawyers, 
acting through various international organisations to ensure that familiar and 
equivalent legal norms are operating throughout the world, are likely to be 
frustrated in many legal systems. Even at the level of the European Community, it 
is apparent that we see many different patterns of the reception of Community 
legislative instruments which the Community is only belatedly seeking to address. 

A different approach again is to be found in the essay by Miguel Acosta Romero 
on the use of negotiable instruments in Mexico. He points to the way in which 
businesses exploit and evade regulation, and gives as evidence the process he 
refers to as the ‘dematerialisation of the negotiable instrument.’ In practice, he 
suggests, many forms of negotiable instrument are heavily regulated but not used, 
whereas dematerialisation indicates the development of non-tangible instruments 
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which are widely used but not regulated. Thus, dematerialisation is accompanied 
by decodification. This raises a more general question, pertinent at national and 
international levels, of what happens when regulated processes are avoided by the 
creative adaptation and development of non-regulated processes which prove to be 
close substitutes. 

Jacob Ziegel’s essay on the development of the law and economics movement 
provides an examination of a form of legal instrumentalism which is quite different 
from that provided in the chapter by Goode. The hypothesis of the Chicago arm of 
the law and economics movement is that law responds to economy by providing 
efficient mechanisms for contracting and for other processes. While the argument 
is well developed at the domestic level, particularly, as Ziegel points out, in all its 
North American variants, the law and economics approach has been little 
developed in the context of the relationship between international law and 
economic activity, the main substantive concern of this book. We would, I think, 
find the approach to be quite at odds with the essays in the book which demonstrate 
the problems of communication between law and the economic system, because 
the law and economics practitioners tend to regard law as the unproblematic 
receptor and reflector of needs determined in the economic sphere. Ziegel’s essay 
provides a fair evaluation of the potential for using economic approaches to law as 
one perspective, while recognising both its shortcomings and the broad spectrum 
of approaches within the law and economics movement. 

A good example of a more complex approach is provided by Ross Cranston’s 
historical essay, which examines a number of situations in which commercial law 
changes have occurred in a way which clearly has some relationship with broader 
economic change, but in which that relationship is loose and unpredictable. Law, 
Cranston suggests, is a positive force in commercial activity, underpinning 
markets and, to some extent, reflecting dominant economic ideas. But the 
relationship between mercantile activity and law-making activity is not, on this 
view, linear, and there are many examples where law has not been a positive force 
in the commercial sphere. Cranston cites the late development of limited liability 
relative to the Industrial Revolution in England, but against this cites positive 
examples of legal support for commercial activity, such as the development of 
negotiability of instruments, the exception to the nemo dat rule and the support 
given by the courts to the more flexible means of dispute resolution that arbitration 
provides. Cranston concludes with the observation that the incongruence between 
commercial law and commercial activity can be surmounted by respecting the 
virtues of contract as practice, by developing doctrinal flexibility and by not 
invoking law in commercial situations which do not need it. This recipe may sound 
attractive, but it may be argued that this neglects one aspect of the incongruence, 
which is that while commercial activity may be regarded as a system with positive 
and negative tendencies, the actors within it may have interests which are advanced 
by appeal or to abstinence from a legal system which pushes commercial activity in 
negative directions. Thus, an individual commercial actor may find it 
advantageous to breach contractual obligations and pay damages in circumstances 
in which commercial activity as a whole would have benefited from the contract 
being respected. Equally, there may be circumstances where parties to an 
agreement choose a forum for resolving their dispute, or where a company chooses 
to be regulated in one jurisdiction rather than another, which, in each case, 
threatens the integrity of other fora or jurisdictions. Thus, the incongruence thesis, 
important as it is for breaking down some of the instrumental assumptions of 
commercial law policy-making evidenced in other essays in the collection, seems 
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only partially developed in Cranston’s essay. In setting out a research agenda to 
look more closely at the relationship between changing law and changing 
commercial practice, Cranston seems to recognise this. 

The problems of rapid legal change to meet urgent economic needs in the 
emergent market economies of Eastern Europe provide a set of fascinating essays 
in part IV of the book. Ulrich Drobnig notes that the German-German Treaty on 
Currency, Economic and Social Union provides a rare example of a case where the 
legal rules for the transformation of a socialist legal and economic system to a 
market system are expressed in a single document. He examines the new principles 
in relation to property ownership, the free market and free trade in Eastern 
Germany and the problems associated with implementation, not least of which, of 
course, was the absence of a legal or judicial profession experienced in the new 
legal norms. Similar themes are pursued in essays on the transformation of the 
legal systems of Hungary and Poland, which could, no doubt, give jurisprudential 
and sociological scholars a field day in exploring the reception of rapidly changing 
legal values. The section is concluded with an essay by Raul Anibal Etcheverry on 
the problematic relationship between the economic and legal changes encountered 
by Argentina in the transformation from totalitarian to democratic government. 


The fifth section of the book looks at the development of consumer protection -4 


legislation. The essay by Heinrich Mayrhofer on product safety legislation in 
Austria highlights the shifting pattern of legislation away from detailed sectoral 
regulation towards more horizontal and universal standards, a trend also 
highlighted in the essay by Bourgoignie on the draft EC Services Directive. It is no 
coincidence that this pattern mirrors that of the European Community because, of 
course, Austria is one of the states on the margins of the Community which is 
effectively shadowing the Community’s legislative programmes. This 
extraordinary, but largely unexplored phenomenon, hinted at in the essay by 
Marschall on German product safety laws, is a process by which various European 
countries are steadily implementing Community legislation which is not directed 
towards them and which they have no role in framing. The development of the 
European Economic Area does, to some extent, regularise this position, but those 
within the Member States who are anxious about the erosion of sovereignty would 
do well to look at the experience of countries like Norway, Sweden and Austria. 

This collection provides a rich selection of essays dealing with a broad range of 
questions from a wide variety of perspectives. A subject specialist picking the book 
up for one essay is likely to find much of interest in the other essays, but I would 
have thought the general legal reader would also find the collection of considerable 
interest as it deals with commercial law subjects in an extremely accessible way, 
and using a range of approaches. Each essays suggests the potential for further 
research which could, and perhaps should, be carried out in each field addressed. 


Colin Scott* 


Roger W. Shuy, Language Crimes: The Use and Abuse of Language Evidence 
in the Courtroom, Oxford, UK and Cambridge, US: Blackwell, 1993, xxii + 
208 pp, hb £30.00. 


This book makes a powerful case for the use of linguistic analysis in criminal 
investigations and criminal courts. Professor Shuy is a linguistic analyst who has 
consulted on over 200 civil and criminal cases in the United States. The book 
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focuses on what are described as ‘language crimes’ which occur when defendants 
are charged with offences such as bribery, extortion or complicity in a criminal 
offence on the basis of conversations which have usually been taped by the 
undercover agents with whom they were speaking. The trier of fact then has to 
consider what exactly the defendant meant by the words which were spoken and 
whether he or she has committed a ‘language crime.” The author’s case is that this 
task of giving meaning to conversations is one which requires linguistic analysis 
and he provides a number of interesting examples where he was able to provide an 
interpretation of oral conversations on tape which went far beyond the competency 
of the average prosecutor, defence lawyer or juror. 

In the first general chapter, the author raises a number of misconceptions which 
lay persons have about language and which need to be corrected. Many of these 
stem from a simple view that one only has to hear a conversation to understand 
what it means. But although the lay person can hear what is obvious on the surface, 
he or she is much less able to listen for the meaning that is present in the contextual 
clues of language. One common misconception, for example, is that participants in 
a conversation understand the same things by the words that are spoken. But 
people express themselves ambiguously. The pronouns that we use, for example, 
are often imperfectly referenced so that even when people live together and share 


` similar world experiences, misunderstandings can occur. Misunderstandings are 


much more likely to happen when people have different frames of reference or 
schemas, as Shuy calls them. 

According to Shuy, language crimes can be very difficult to identify and 
comprehend because the participants in the conversation which is said to 
incriminate the defendant often have different schemas. Many of the examples in 
the book concern situations where undercover agents or police interrogators are 
hoping that the defendant will incriminate himself on tape. In these situations they 
may deliberately try to keep the conversation ambiguous, for the danger is that if 
they suggest something too blatantly illegal to the person they are targeting, they 
may frighten the ‘target’ away. A classic example of this is to be found in one of 
the cases Shuy describes, that of John de Lorean whose name is associated in the 
UK with the failed attempt to manufacture automobiles in the depressed 
employment area of Northern Ireland. De Lorean’s enterprise was partly funded 
by the British Government, but when he got into financial difficulties he failed to 
get further government funding and songht loans from other sources. He was 
eventually charged in the United States with soliciting an interest in the dmg 
business in return for others investing in his business. The evidence against him 
consisted of 64 videotaped conversations he had had with a former criminal in the 
drugs world turned government informer. Shuy shows how the informer used 
clever tactics to try to incriminate de Lorean. He began by making perfectly proper 
suggestions that he would obtain an ‘interim’ loan from a bank but then gradually 
coupled this suggestion with the idea that de Lorean invest some money in drugs. 
The conversation was deliberately kept vague. Ambiguous terms such as ‘interim 
financing’ were used which could mean either the interim loan which it was 
suggested could be secured for de Lorean’s company or the interim drug deal that 
was later suggested. These tactics made it appear that de Lorean was agreeing to 


illegal activity but a meticulous, in-depth linguistic analysis of the conversation 


was able to show the contrary. 

The examples which Shuy uses are an apt illustration of his argument that 
linguistic analysis offers those concerned with assessing taped conversations a way 
of understanding what the words on tape mean which they would not, acquire 


© The Modern Law Review Limited 1994 671 


The Modern Law Review [Vol. 57 


simply through listening to the tapes. The significance of such evidence is 
becoming greater in criminal trials as the police are increasingly encouraged to 
resort to undercover surveillance in order to catch criminals. On top of this, tape- 
recording has become standard procedure in the police interviewing of suspects 
and there is an obvious application for linguistic analysis here when there is a 
dispute over whether the particular words of a suspect constitute a confession. 
Research conducted by the Royal Commission on Criminal Justice found that 
prosecutors and defence lawyers rarely listen to these tapes and instead rely on the 
summaries of the contents of taped interviews prepared by police officers, despite 
the fact that the summaries often contain inaccuracies and distortions. But even 
when tapes are heard by lawyers, it would seem, on Shuy’s argument, that lawyers 
are insufficiently trained in linguistic analysis to analyse them properly. 

Shuy’s enthusiasm for the use that can be made of linguistic analysis in the 
courts, however, blinds him to some of the dangers which can occur when expert 
evidence is relied on in the courts. He makes a strong case for the use of linguistic 
analysis to guard against the misinterpretation of language evidence by lay persons 
in the courtroom. But he does not explore the possible misinterpretation of 
language evidence by analysts themselves. The courts have traditionally been 
reluctant to allow expert testimony in new fields of expertise. Apart from requiring 
that the field of expertise be shown to be helpful to the court in terms of assessing 
the evidence, some jurisdictions have also required that the specific techniques 
used have general acceptance in the relevant scientific field (see, for example, Frye 
v United States (1923) 293 Fed 1013 (DC Cir); and compare the recent Supreme 
Court decision of Daubert et al v Merrill Dow Pharmaceuticals Inc (1993) 113 
S Ct 2786). Recent controversy over the reliability of the precise techniques used 
in the interpretation of DNA evidence has highlighted the need for English courts 
to be more rigorous in developing criteria for the acceptance of scientific 
testimony. 

Shuy argues that linguistic analysis can be distinguished from certain fields of 
expertise which are accepted by the courts, such as psychology and psychiatry, in 
that there is at least some primary data to work with (the actual words used which 
allegedly constitute the crime), as opposed to secondary data (interpretations of a 
defendant’s competence or emotional state after the event took place). But too 
much significance can be put on the distinction between primary and secondary 
data. As Shuy demonstrates throughout his book, it is the interpretation that is 
given to the words used that is important and much reliance is therefore placed on 
the techniques used to reach this conclusion. In the de Lorean case, for example, 
the technique known as ‘topic analysis’ proved crucial to exculpating de Lorean. 
This technique involves an analysis of the topics that are introduced in a particular 
conversation and reveals what things are considered important by the participants 
involved. Having described the overall (macro) picture of the conversation 
described, the analyst can then focus on key parts of the conversation for a more 
detailed (micro) analysis of the responses made. Once Shuy was able to show that 
the informer in the de Lorean case was dominating most of the topics in the taped 
conversation, he was then able to put the spotlight on the key parts of the 
conversation which in this case were the responses made by de Lorean on the 
crucial topics of drugs and investment. Convincing as this example is, it 
demonstrates that the reliability of the particular techniques used by the analyst and 
the ability of the analyst to apply these properly are of crucial importance. 

Another problem which Shuy does not explore in any detail concerns the 
language difficulties that can occur in the courtroom when the analyst attempts to 


672 © The Modern Law Review Limited 1994 


Ch 


July 1994} Reviews 


communicate the techniques used and the conclusions reached to the jury. Shuy 
claims that the jury system is imperfect but it is the best we have got and he 
explains the importance of steering a middle way between testimony that is too 
technical and complex for the jury and testimony that seems little more than 
common sense which the judge may deem unnecessary. He warns against judging 
success in communication by comparing the effect of the linguistic evidence with 
the verdict reached in each case because the linguistic evidence may be ambiguous 
on the issue of guilt or innocence and because other evidence in the case may be 
just as decisive on this question. At the same time, the examples he uses tend to 
point in a particular direction and it appears in some examples that the jury did not 
follow or chose to ignore the thrust of his arguments. In one case which involved 
charges of bribery against a United States senator arising out of the FBI’s Abscam 
operation, Shuy complains that despite the linguistic evidence the jury seemed 
unable to distinguish between the words uttered by the agents and the negative 
reactions to those words uttered by the senator. 

Some of Shuy’s examples then raise questions about the jury system and about 
the effectiveness of trial processes for conveying expert information to the jury. 
He does not pursue these matters, although he does refer to the need to avoid being 


_ tripped up by counsel’s questioning. It would seem that in court the expert witness 


is in a language game, as much as anyone else, and linguistic analysis of expert 
testimony in court might prove as interesting a study as a linguistic analysis of 
‘language crimes.’ But that would be the subject of another book. The present 
book puts forward a cogent case for the use of linguistic analysis in the courtroom, 
but it also serves as a further example of the increasing use of expert testimony in 
the courts and, in so doing, draws attention to the problems created by such 
testimony. 


John Jackson* 


Richard Nobles, Pensions, Employment and the Law, Oxford: Clarendon, 1993, 
xxiv + 257 pp, hb £35.00. 


It must be more than a little galling for Richard Nobles that his book, one of a 
series of Oxford monographs on Labour Law, should be published at much the 
same time as the Goode Report on Pension Law reform — thus both stealing his 
thunder and inviting comparison. The Committee that prepared the Goode Report 
took evidence from Nobles; and both Nobles and the Goode Report have come to 
much the same conclusions. This is hardly surprising. The law and practice 
relating to Occupational Pension Schemes is a mess. It is inconsistent, complex, 
uncertain and poorly regulated. No wonder that Nobles and the Committee 
separately advance the case for a Pensions Act to sort out the mess; and an 
excellent case they both make for such an Act. In the light of the late Robert 
Maxwell’s depradations on his employees’ pension funds, one can only hope that 
such an Act is forthcoming soon. 

Where the Goode Report and Nobles differ is in the manner of treating their: 
subject. The Goode Report cast a wide net while Nobles is clearly after selected 
fish. He is particularly acute at drawing out the implications of the diverging 
judgments on the few pension cases there are and on the difficulties of getting cases 
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heard at all, given the complexity of the subject, the reluctance of trustees to be 
personally liable if a court action goes wrong, the absence of would-be pensioners’ 
title to sue (in England, at any rate) and the disinclination of members of a pension 
scheme to consider today the gloomy prospect of retirement, ill-health and ageing 
in twenty-five years’ time. Although the public perception is that a pension scheme 
is or ought to be ring-fenced, this is by no means always the case (depending on the 
terms of the trust settlement), and Nobles explains how the courts are torn between 
their disgust at the corporate raider winding up the pension scheme in order to strip 
its assets and the legalistic view that a pension scheme is a glorified contract and 
that a member joins the scheme on its terms or not at all. In any event, it would 
appear that most members have only the haziest idea of how their pensions work. 
Nobles accordingly highlights how much depends on the quality of the trustees 
and, more importantly, on who has the right to appoint them: the employer, the 
members or the pensioners, or all of them? 

Such matters as the right of appointment of trustees and the right to a surplus are 
inevitably problematic, and Nobles is commendably even-handed in his treatment 
of them. He touches on the issue of how the funds are to be invested: are they to be 
invested to protect British jobs, to maximise a return generally, or should they only 
be invested in ethically acceptable enterprises? He also critically discusses the 
advantages and disadvantages of Trust Law being the basis for Pension Law, and 
considers the implications of the decision in Barber v Guardian Royal Exchange 
(ECJ Case C-262/88 [1990] ECR-I 1889) for equalisation of pension benefits. 
Underlying all Nobles’s arguments is the premise that Occupational Pension 
Schemes are a type of deferred pay, even if you as a member contribute to them 
yourself. If that premise is accepted, Nobles argues, pension schemes and their 
members should be afforded the same degree of protection that other areas of 
employment receive — though as ever in such matters, determining what is an 
acceptable balance of power between employer and employee is not easy. 

Comparisons are inevitably odious, but sometimes they are useful. Richard 
Nobles’s book is a clear and detailed exposition of the current law and the leading 
cases, and it concludes with his proposals for reform of Pension Law. In that 
respect, it might have been interesting to see how other countries deal with their 
pension schemes. Nobles refers to pension schemes in Australia and Spain. A 
comparison with pension schemes in North America or other European countries 
would have perhaps been illuminating. Clear as his book is, it is not quite so easily 
readable as the Goode Report, nor has it so obviously drawn its conclusions 
following direct consultation with employers, pensioners, members, fund- 
managers, pension solicitors, the Inland Revenue and the Department of Social 
Security. Furthermore, Clarendon Press could have taken the trouble to check its 
spelling a little more thoroughly. Finally, in what is no doubt a worthy attempt to 
avoid any form of sexism in his book, Nobles has seen fit to impart the female 
gender to every individual who is referred to in the third person singular: he is so 
anxious to avoid the ungrammatical ‘their’ (following a singular noun), the 
convenient but inaccurate ‘his,’ or the clumsy ‘his/her’ that instead he refers to 
each individual as ‘she’ or ‘her.’ Is this positive discrimination, or does he know 
something the rest of us don’t? 


N.J.M. Grier* 


*Napier University, Edinburgh. 
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Andrew Rutherford, Criminal Justice and the Pursuit of Decency, Oxford: 
Oxford University Press, 1993, xiv + 199 pp, hb £25.00. 


Eric Stockdale and Sylvia Casale (eds), Criminal Justice Under Stress, London: 
Blackstone Press, 1992, xiii + 299 pp, pb £18.95. 


Geoffrey M. Stephenson, The Psychology of Criminal Justice, Oxford: 
Blackwell, 1992, x + 286 pp, pb £13.99. 


Andrew Rutherford’s book begins by identifying three working philosophies (or, 
in his terminology, ‘credos’) in criminal justice. The first is condemnatory and 
punitive, the second puts ‘efficiency first,’ and the third is a due process, 
empathetic and reformative approach. The bulk of the book is based on interviews 
with 28 senior criminal justice ‘practitioners,’ mainly prison governors, chief 
police officers, chief probation officers and senior civil servants. Rather than 
attempting a representative study and seeking differences within the sample, 
Rutherford took a liberal and progressive minority dissatisfied with current 
policies and practices. These are adherents of the third credo. The book is unusual 
in that, rather than analysing what his interviewees say or do, Rutherford largely 
lets them speak for themselves, through long extracts from the interviews. 

The only similar piece of research of which I am aware is Robert Reiner’s book 
on Chief Constables, which was, of course, more conventionally academic. 
Rutherford’s aims were different from Reiner’s. A student dissertation in the form 
this book takes would be rejected as unrigorous and unscientific. But that does not 
matter to Rutherford, who does not want to know what proportion of all senior 
practitioners are liberal or to measure their influence. What he is concerned about 
is the inhumanity and unfairness of the criminal justice system, and what those 
who both share his distaste for it and are in a position to influence it are able to do 
about it. Only the third credo, he believes, can elevate ‘decency’ to a working 
principle of criminal justice, so he interviewed adherents of the third credo alone. 

The book examines the main events in the history of the system and in these 28 
people’s lives which helped to shape their credo, the interaction of these 
individuals with their agencies and how they see their attempts to improve the 
system moving in the future. The result is interesting and easy to read. But whether 
it amounts to any more than that depends on what, specifically, is revealed within 
its covers and on the merit of the enterprise as a whole. 

There are three problems with the enterprise. First, is Credo Three really the 
only working philosophy which can guarantee a decent criminal justice system? Its 
essence, drawing on Skolnick’s analysis of policing, is the achievement of legality 
and humanity as much as the control of criminal conduct. Democratic values come 
before pragmatism. No one who knows anything about the criminal justice system 
would dispute the barbarous neglect of ‘decent’ values in most western systems. 
But should not legality, democracy, humanity and decency be means to ends, 
rather than goals in themselves? Are progressive politics and’ non-market 
ideologies really so exhausted that we cannot decide to what end we wish to treat 
people decently? Maybe they are, but this approach seems to give in too easily. 

Credo Three also assumes that each agency can be successfully schizophrenic, 
pursuing its crime control and its Credo Three goal simultaneously without tearing 
itself apart. This is the philosophy of the Police and Criminal Evidence Act, which 
recognises that suspects need protection from the police and so establishes a police 
officer (the custody sergeant) to provide that protection with predictable results. 
An alternative approach would accept that the system as a whole should embody 


© The Modern Law Review Limited 1994 675 


The Modern Law Review [Vol. 57 


both goals but establish different agencies pursuing different goals. That is the idea 
behind the adversary system and such institutions as Boards of Visitors. The 
challenge would be to establish truly powerful defence agencies, of a kind we . 
certainly do not have now, which would engage with prosecution and prison 
agencies on equal terms. Although I personally favour this approach over that 
favoured by Rutherford, I am not claiming that it is necessarily better; but that is 
what, implicitly, Rutherford claims for his approach by ignoring others. 

Secondly, is the key to reform the placing of humane practitioners in positions of 
leadership? It follows from what I have already said that, in my view, an official’s 
role in an organisation, and the role of that organisation, is more important than the 
official’s beliefs (or, at least, that those beliefs are a necessary but by no means 
sufficient condition of success). Rutherford presumably does not agree, but, again, 
his position is asserted rather than argued. Indeed, some of the more interesting 
content in the book undermines his position. In Chapter Five, considerable 
attention is given to a thinly disguised ex-Chief Constable who pioneered 
community policing. I am an admirer of his. If anyone could prove me wrong it 
would have been him. What lets Rutherford’s case down is not the failure of that 
individual, but the ‘system’ itself. In Alderson’s words: 


I was reforming and influencing their thinking, and you can’t be too far ahead. I suspect I did 
get too far ahead, but really that was just too bad and I do not have any regrets about that. 
They should have run a bit faster (p 103). 


So they should. But Rutherford’s other interviewees did not expect ‘them’ to run 
faster, and Alderson probably did not either. Exploring the dilemma of how far to 
take one’s credo, one said: 


There is the moral dilemma as to whether you pursue your views all the way ... or 
compromise and go only so far, but at least forward . . . one has to tread a fine line to retain 
credibility without compromising one’s views or values too much (p 103). 


There are suggestions that it was Alderson’s manner, rather than his ideas, which 
led him to retire early. But for such suggestions to have substance, we would need 
examples of equally radical people with equally radical ideas which have been 
accepted. 

There are other places in the book where at least some of the interviewees hint at 
their powerlessness. In Chapter Seven, for instance, one talks about how, years 
ago, he was not in tune with government policy but now there has been a ‘de- 
escalation’ (of which, more later) he feels more comfortable. But there is no 
suggestion that he, or people like him, was even partially responsible for this de- 
escalation. And in Chapter One a senior police officer says: 


the more power you seem to have in status terms, the less powerful you can become ... 
Having ideas and a philosophy is only half the battle, and in fact it is probably less than half 
the battle. The biggest problem is actually influencing people, getting people to identify with 
the philosophy and actually to implement it on a day-to-day basis (p 11). 


What a pity that this insight, and the problem of ‘how far can we go,’ was not 
explored systematically. Marginalisation was inevitable, though, given the major 
premise of the book, allowing Rutherford to say that ‘the inevitable tensions and 
strains can be contained without unduly reducing effectiveness’ (p 119). Nowhere 
in the book is effectiveness actually assessed. What does come through, though, is 
the cynical managerialism which confronts liberal practitioners, their isolation and 
the willingness of their superiors to lie and cover up, all of which must reduce the 
effectiveness of Credo Three practitioners. 
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Thirdly, what can one learn by ‘telling it like it is’? Without wishing to sound 
inordinately positivistic, this ‘appreciative’ approach only really works if one 
believes that structure is of little importance, or if one’s study is purely of attitudes 
and not of reality at all. These can hardly be Rutherford’s beliefs. He cannot 
pursue the goal of changing criminal justice structures without accepting the 
importance of structure, and his concern with the attitudes of his interviewees 
arises from their actual or potential impact on reality. The whole enterprise rests 
on the assumption that what people say and believe is a guide to what they. actually 
do. 

There is a body of research — particularly on police officers and lawyers — 
which consists primarily of finding out what people say they do and presenting 
such ‘findings’ as if they are more than mere claims (often self-serving ones at 
that). Chapter Two of Stephenson’s book should be read by anyone in danger of 
falling into this trap. His is a traditional textbook. Its twelve chapters cover 
psychological aspects of criminal justice in the broadest sense, producing a rather 
idiosyncratic selection of topics, including notions of criminal liability, witness 
testimony, juries (a very extended treatment) and a powerful attack on 
adversarialism. As will have been apparent, I rather favour adversarialism and 
would advocate more, not less, of it. There is nothing wrong with a textbook 
advocating a position, but it should be careful not to give the impression that a 
position is simply a self-evident fact. Chapter Two examines the relationship 
between moral reasoning and moral action, and finds that relationship to be not 
very close. One example Stephenson gives is that of drink-driving: not only do 
drink-drivers condemn this on principle, but they usually claim that they would not 
do it and that ‘others’ would. Any research which examined drink-drivers’ 
attitudes to, and claims about, drink-driving and tried to draw from this 
conclusions about what the respondents actually do, would be seriously 
misleading. 

The two books are not, of course, similar enterprises, and Rutherford is not as 
naive as might be thought. In his concluding chapter, he notes the chasm between 
most agencies’ ‘mission statements’ and their actual practices: “The gap between 
the philosophy people say they espouse and what they actually do is highlighted by 
several practitioners’ (p 160). It is, of course, a re-emergence of the old ‘gap’ 
problem beloved of socio-legalists. Credo Three practitioners, Rutherford 
comments, find themselves in tune with their agencies’ publicly declared goals but 
not with their working traditions and culture. 

However, rather than exploring how far this might lead Credo Three 
practitioners to behave like Stephenson’s drink-drivers, Rutherford sees the 
development of worthy mission statement rhetoric as an opportunity for them to 
stamp their approach on their agencies. Many readers will have worked in, on or 
with institutions which now proclaim themselves to be ‘working for excellence,’ 
striving to serve ‘the public interest,’ or ‘committed to equal opportunities.’ Have 
‘Credo Three’ readers found themselves more influential as a result? Have the 
institutions become significantly more excellent or more equal? Do ‘Credo Three’ 
readers compromise their principles any less now than they did before? My own 
personal answer to all three questions is a regretful ‘no.’ I would be pleasantly 
surprised if I were unusual. Yet, according to Rutherford, “The Credo Three 
practitioner insists that words -match deeds and that the meaning of these words is 
retained’ (p 161). Recognising my own personal inability to make my own, not to 
mention anyone else’s, deeds match my words, I'read on eagerly to see how this 
feat is performed. I was disappointed. No examples are given of how it is 
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attempted and no evidence of success is provided. Instead, one interviewee talks of 
a colleague who is guilty of ‘betrayal of values which he believed they had both 
shared,’ and another talks of those whose practice ‘is a negation of everything they 
think they stand for. And yet they do it: why?’ (p 17). Without knowing why, we 
cannot know how far the criticisms these people make of their flawed colleagues 
are true of themselves too. The vision of Stephenson’s sanctimonious drink-drivers 
again floats into view and will this time not be dismissed. 

These seem to be marginal questions for Rutherford and his interviewees. 
Perhaps this is because Rutherford himself is a practitioner of sorts and thus a 
semi-‘insider’ (ex-prison governor and current chairman of the Howard League). 
Moreover, his definition of ‘practitioner’ does not include criminal justice 
academics, even though many academics are active on the fringes of the system. In 
excluding intellectual practitioners, Rutherford has, unfortunately, excluded 
intellectual reflection on the processes of, and prospects for, humane change. 
Stockdale and Casale’s collection, by contrast, offers views and analyses by ‘pure’ 
practitioners (including Alderson) of the police, probation and the trial process; 
‘pure’ academics (eg Edwards on race and gender, and Wasik on sentencing); and 
many academics who are or have been involved in practice of one sort or another. 
Mike Maguire, for instance, brings to parole the insights that only an ex-member 
of the Board and academic could have. Rod Morgan (with Stephen Jones) writes 
about bail and custody with the benefit of his experience with the Woolf Enquiry. 
And Adrian Grounds writes with enormous authority about mentally disordered 
offenders. These essays do not break new ground empirically or theoretically — 
they were not intended to — but for students or academics new to criminal justice 
they are both informative and critical. I would recommend students to read this 
and, perhaps, Stephenson as they go through a criminal justice course. But 
Rutherford would be best read at the end when it could provoke interesting 
discussions about the relationship between people, practices and policy. Students 

` would benefit from the optimism and humanity conveyed by the book, but only in 
the light of a more systematic critique. 

Just as Rutherford eschewed intellectuals and intellectualising in the research for 
this book, so did the Runciman Commission (on Criminal Justice) in its work. 
Runciman also included individuals who seemed to believe that they could keep the 
flame of Credo Three burning brightly. That they remain of this view, despite the 
overwhelming weight of criticism from every quarter, is indicative not only of the 
pressures all Credo Three insiders face to negate ‘everything they think they stand 
for,’ but also of the inability of these people to see what is happening to 
themselves. Only a Credo Three insider or semi-insider would think that this 
exercise could achieve its objectives. But such a person would never be sufficiently 
sceptical about the assumptions of these practitioners to produce a sustained 
critique. People who are radical in comparison with their immediate peers rarely 
consider how unradical they are in comparison with a wider constituency. The 
result is sometimes difficult to take. One prosecutor claims that because of the CPS 
he is now ‘a more powerful arguer with the police’ (p 127), and a police officer 
claims that the police and CPS are ‘getting there together’ (p 128). Did Rutherford 
let them get away with these platitudes without discussing the West Midlands 
Police Serious Crime Squad debacle and numerous other prosecutions and ~ 
convictions of innocent people? Or did their replies undermine their credos? 

Rutherford’s faith in his practitioners was bolstered by a ‘nascent and tentative 
de-escalatory movement in Britain’ and by the establishment of the Runciman 
Commission. It is unfortunate for him that the relatively good sense of 1992 (when 
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he was writing) was overtaken in 1993 by the actual Runciman Report and a Home 
Secretary who seems to believe that, if it can be made sufficiently unpleasant, 
prison can work. The de-escalatory movement is already in reverse. Decency is 
being pursued off the agenda rather than up it. For once, a Home Secretary 
appears to be acting according to his convictions. Faced with this, will our Credo 
Three practitioners act according to their convictions? And, if they do, will they 
keep their jobs or will they go the way of John Alderson? 


Andrew Sanders * 


*Centre for Criminological Research, University of Oxford. 
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Equality and Support for Spouses 


Alison Diduck* and Helena Orton** 


Introduction 


Divorcees ‘to lose mealticket.”! 


How long does a divorced man have to pay alimony to his ex-wife?? 


The view of the former wife as ‘alimony drone’ drawing upon her hardworking 
former husband for support for life captured public consciousness in the United 
Kingdom and Canada in the last decade and the early 1990s. In both places 
headlines were prompted by anticipated changes in the law of spousal support: in 
the former by legislative amendments promoting a ‘clean break’ philosophy of 
divorce, and recently in the latter by a legal review of the social and economic 
consequences of such a philosophy. 

Important questions of entitlement to, and quantum of, financial support on 
divorce or separation have faced Canadian trial courts, like many of their common 
law counterparts, on almost a daily basis. In April 1992, these same questions 
came before the Supreme Court of Canada and, in a far-reaching and practically- 
based decision issued in December of the same year, the Court gave clear 
indications as to the answers for Canada in the 1990s. Indeed, in Moge v Moge? 
the court discussed ideological models of marriage and support in contemporary 
Canadian society, and the decision constitutes part of an important shift in the 
conceptualisation of economic relationships within the family and within society 
more broadly. In reviewing this decision, its jurisprudential approach and its 
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approach to principles of ‘equality,’ we shall suggest that the court also 
participated in a further important shift in the legal construction of ‘husband,’ 
‘wife’ and ‘marriage.’ 

Divorce in Canada is a matter of federal rather than provincial jurisdiction. 
While each of the provinces and territories is competent to legislate on matters 
such as custody and income and property distribution within the marriage or with 
respect to unmarried partners, when the issues of custody and support are raised 
ancillary to divorce, the matter falls within the federal jurisdiction of the Divorce 
Act 1985.4 The sections relevant to spousal support are as follows: 


15... 


(2) A court of competent jurisdiction may, on application by either or both spouses, make an 
order requiring one spouse to secure or pay, or to secure and pay, such lump sum or periodic 
sums, or such lump sum and periodic sums, as the court thinks reasonable for the support of 

(a) the other spouse; 

(b) any or all children of the marriage; 

(c) the other spouse and any or all children of the marriage 


(4) The court may make an order under this section for a definite or indefinite period or until 
the happening of a specified event and may impose such other terms, conditions or 
restrictions in connection therewith as it thinks fit and just. 


(5) In making an order under this section, the court shall take into consideration the 
condition, means, needs and other circumstances of each spouse and of any child of the 
marriage for whom support is sought, including 

(a) the length of time the spouses cohabited 

(b) the functions performed by the spouses during cohabitation and 

(c) any order, agreement or arrangement relating to support of the spouse or child. 


(6) In making an order under this section, the court shall not take into consideration any 
misconduct of a spouse in relation tò the marriage. 


(7) An order made under this section that provides for the support of a spouse should 
(a) recognize any economic advantages or disadvantages to the spouses arising from the 
marriage or its breakdown; 
(b) apportion between the spouses any financial consequences arising from the care of any 
child of the marriage over and above the obligation apportioned between the spouses 
pursuant to subsection (8); 
(c) relieve any economic hardship of the spouses arising from the breakdown of the 
marriage; and 
(d) in so far as practicable, promote the economic self-sufficiency of each spouse within a 
reasonable period of time. 


Section 17 of the Act deals with applications to vary previously made orders of 
support and subsection 17(1) provides that a court ‘may make an order varying, 
rescinding or suspending, prospectively or retroactively, a support order or any 
provision thereof.’ Section 17 continues: 


(4) Before the court makes a variation order in respect of a support order, the court shall 
satisfy itself that there has been a change in the condition, means, needs or other 
circumstances of either former spouse or of any child of the marriage for whom support is or 
was sought occurring since the making of the support order or the last variation order made 
in respect of that order, as the case may be, and in making the variation order, the court shall 
take into consideration that change. 


4 RSC 1985, c 3. 
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Section 17(7) of the Act, then, directs courts, in relation to variation orders, to 
have regard to the same policy objectives as those outlined with respect to support 
orders in ss 15(7). 

Like other common law jurisdictions, the Canadian Act clearly directs courts to 
those circumstances which they may consider in making awards but, unlike its 
English counterpart, for example, it also provides objectives for those orders to 
meet.> As a glance through the provision will tell, however, the guidelines and 
objectives admit of differing and potentially conflicting goals. The Act allows for 
flexibility and provides the court with an ability to take into account the many 
different types of economic arrangements within marriage, but often that 
flexibility was seen to lead to apparently arbitrary decisions. Spouses often had no 
idea which of the factors or objectives a court would see as relevant or paramount 
in any given situation. On its face, the Act does not prefer one objective over 
another, or one consideration over another, but after a series of Supreme Court of 
Canada decisions in 1987° some commentators saw a trend emerge whereby the 
objective outlined in ss 15(7)(d) and 17(7)(d), the goal of self-sufficiency, was 
often pursued at the expense of the others. Courts were presented with the 
suggestion that self-sufficiency, translated into ‘clean break,’ was the overriding 
policy objective advanced by Parliament. Further, strict application of what 
became known as the ‘causal connection test’ resulted in former wives being 
denied continued support as courts ruled that, if they were not self-sufficient some 
time after the divorce, that lack of self-sufficiency was not causally connected to 
the marriage.’ 

Clean break divorce arrangements have their ideological basis in notions of 
formal equality, which have informed public opinion in relation to divorce law. 
This is evidenced by the ease with which the discourse of equality was 
appropriated by men’s groups who argued that they were being treated unfairly by 
being required to support their former wives after divorce. Their perspectives, and 
the perspectives of the public opinion they captured, are articulated in the 
headlines quoted above. In England and Wales, at least until the implementation of 
the provisions of the Child Support Act 1991, the concept of ‘clean break’ became 
even more rooted than in Canada and became enshrined in law by the 1984 


5 ss 25 and 25A of the Matrimonial Causes Act 1973, as amended, provide a list of matters to which the 
court is to have regard in exercising its powers to make awards of maintenance for spouses and 
children, and to make orders for the adjustment or sale of property on divorce. No guidance is offered 
to the court in determining objectives for those orders to achieve. 

6 The so-called ‘trilogy’ of decisions, Pelech v Pelech [1987] 1 SCR 893, Richardson v Richardson 
[1987] 1 SCR 857 and Caron v Caron [1987] 1 SCR 892, were decided under the old Divorce Act 
(RSC 1970, c D-8) and dealt with applications to vary support orders, the terms of, which had been 
incorporated into a settlement agreement. The most frequently cited passage from the’ trilogy is that of 
Wilson J as she then was: 


Absent some causal connection between the Changed circumstances and the marriage, it seems to 
me that parties who have declared their relationship at an end should be taken at their word . . . [I]t 
is only, in my view, where the future misfortune has its genesis in the fact of the marriage that the 
court should be able to override the settlement of their affairs made by the parties themselves.. . . 
[A]ccordingly, where an applicant seeking maintenance or an increase in the existing level of 
maintenance establishes that he or she has suffered a radical change in circumstances flowing from 
an economic pattern of dependency engendered by the marriage, the court may exercise its 
relieving power. Otherwise the obligation to support the former spouse should be, as in the case of 
any other citizen, the communal responsibility of the state. 


7 Fora discussion of the state of the law, including the causal connection principle, see Moge v Moge, 
n 3 above per L’Heureux-Dubé J, at pp 468—471, and the authorities cited therein. 
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amendment to the Matrimonial Causes Act 1973.8 It is significant, however, that 
even while the Child Support Act in many ways precludes a parent from effecting a 
financial clean break from his or her dependent child, and consequently from the 
caretaking parent, and in this way recently has served to undermine the’ broader 
concept of clean break, principles of formal equality continue to underlay attempts 
to apply a clean break as between spouses. In other words, while parents may not 
have a clean break from one another, spouses still may. 

While the economic and social implications of a policy of clean break between 
spouses have been examined, theorised and debated in the academic literature over 
the years, in Moge v Moge the Supreme Court of Canada took the opportunity to 
reflect upon it in the context of much broader questions about the nature of the 
economic relationship between husband and wife, and between the family and the 
state. In addition, this context informed not only the ratio decidendi of the case, 
but also the court’s actual decision-making process. Before we discuss the actual 
decision, some further comments regarding the social and legal context of the case 
are apposite. 


A Maintenance and the Inequality of Women 


Family law, in its broad sense, both reflects and contributes to society’s 
ideological view of gender relations and individual and communal relations with 
the state. Although it is not purely private law, much legislative and judicial energy 
is spent regulating the ‘private’ economic relations of the family, affecting 
maintenance of traditional roles within it, and ensuring that the primary burden of 
its economic support remains out of the state or public sphere. 

The economic implications for women and children of this inarticulate family 
law policy over time, coupled with the idealised status of marriage and entwined 
with various social policies — notably employment and social security — have 
been disastrous. The Supreme Court of Canada recognised many studies 
documenting this reality when it stated in Moge v Moge: ‘In Canada the 
feminization of poverty is an entrenched social phenomenon.’? Research over 
recent decades has documented the significant and disproportionate poverty of 
women as compared with men, and in particular the high poverty rate of single 
mothers. Research by the Department of Justice showed that 46 per cent of 
divorced women had total incomes below the poverty line as established by 
Statistics Canada, while only 13 per cent of men who paid support fell below the 
poverty line.!° It was argued before the Supreme Court of Canada in Moge that 
contributing significantly to women’s economic disadvantage on separation and 
divorce was the fact that Canadian society is organised around a gender based 
division of labour rooted in the traditional idealised family structure which has 
been used to define women socially as secondary earners. Further, it was argued 
that this social definition has contributed to the unequal position of women in the 


t 


8 s25A, substituted by the Matrimonial and Family Proceedings Act 1984, s 3, requires the court to 
consider whether a clean break between the parties would be appropriate and empowers the court to 
impose fixed term orders to require that clean break, or to prohibit any further application to the court 
for periodical payments. ' 

9 Moge v Moge, n 3 above per L’Heureux-Dubé J, at p 482. 

10 Department of Justice, Evaluation of the Divorce Act Phase II: Monitoring and Evaluation (Ottawa: 
Department of Justice, Bureau of Review, May 1990). 
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paid labour force by perpetuating systemic pay and employment inequality and the 
devaluation of skills involved in domestic work.'! 

The Supreme Court in Moge accepted evidence demonstrating that implicated in 
the relative poverty of women and children in their care after divorce has been the 
differential work patterns of women as compared with men in and following 
marriage. Not only are women still seen as primarily responsible for the unpaid 
labour of caring for home and family, they have been encouraged or limited to 
make this work their first priority and society continues to be organised around this 
gender based division of labour. Even where women are employed in the paid 
workforce, the demands of a family often mean that women are forced to make 
sacrifices affecting their paid work opportunities with which men are typically not 
confronted. Women’s careers are more frequently interrupted and evidence shows 
that average lifetime earning power has been estimated to decline by 1.5 per cent 
for every year out of the workforce. The rate of depreciation rises the longer the 
period of absence and the possibility of returning decreases with age. 

Women make up the largest proportion of part-time workers and the majority is 
accounted for by married women with children. Part-time jobs rarely involve 
pension or benefits and usually are much lower paid. Not all of the economic 
disadvantage experienced by women is as a result of child-rearing responsibilities, 
however. Women often relegate their own career aspirations in order to help 
promote their husbands’ careers by, for example, relocating to accommodate their 
husbands’ job requirements. Next to child-rearing, relocation as a result of their 
husbands’ jobs has the most detrimental effect on women’s employment earnings. 

The Supreme Court recognised as well, however, that ‘[g]iven the multiplicity 
of economic barriers women face in society, decline into poverty cannot be 
attributed entirely to the financial burdens arising from the dissolution of 
marriage.’!* Further, the court recognised that developments in family law have a 
limited ability to address women’s poverty on separation in light of the low income 
level of many ex-husbands. Nevertheless, the court determined that private 
maintenance has a role to play to help to alleviate the poverty so clearly felt by so 
many women and children. The question before the court was what role was 
appropriate or possible under the existing legislative scheme. 

In many ways, women committed to fighting oppression are often forced to take 
different sides in answering this question, and this is a reflection of its limits in 
addressing the much larger issues around economic and other subordination 
generally. However, as Smart has pointed out, ‘very few policy questions are 
conceptualised in feminist terms and yet feminists still have to respond to them.’ 
Women’s economic dependency on men associated with marriage is related to 


11 Factum of the Women’s Legal Education and Action Fund (LEAF), pages 2 and 3, on file with the 
authors. LEAF is a national charitable organisation formed in 1985 to sponsor test case litigation to 
promote equality, primarily using the equality provisions in the Charter of Rights and Freedoms. A 
litigation strategy that LEAF has increasingly pursued is that of intervention. Generally, intervention 
as a friend of the court to address public interest issues will be permitted when an applicant establishes 
an ‘interest’ in the proceeding and that it will make a useful contribution or provide a different 
perspective. In determining the application the court will then consider whether the intervention will 
cause injustice or undue prejudice to the parties. See, on interventions in family law matters, McBean, 
‘Third Party Interventions in Family Law Cases’ in Busby et al (eds), Equality Issues in Family Law: 
Considerations for Test Case Litigation (Winnipeg: Legal Research Institute, University of Manitoba, 
1989); and, generally, on interventions, Bryden, ‘Public Interest Intervention in the Courts’ (1987) 66 
Canadian Bar Rev 490. 

12 Moge v Moge, n 9 above. 

13 Smart, The Ties That Bind: Law, Marriage and the Reproduction of Patriarchal Relations (London: 
Routledge and Kegan Paul, 1984) at p 224. 
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many aspects of women’s social disadvantages. Does private maintenance only 
perpetuate this dependency, or even, as some commentators suggest,'* strengthen 
it? On the other hand, women’s private domestic labour benefits both the state and 
the men they live with, so is it not equitable that both share in compensating 
women for the benefit they confer? 

While the ultimate goal for many feminists may be to abolish maintenance 
altogether, such a move must occur only when there is no need for support and not 
be made merely as a concession to the rhetoric of formal sex equality. In order to 
abolish need, however, we must restructure fundamentally the relationship 
between state, family and work.’ Implicitly, we must not concentrate exclusively 
upon private support law in order to avoid asking the more basic questions around 
the division of responsibilities among men, women and society, and around the 
greater issue of sex equality in the economy generally.'!° O’Donovan has 
suggested that we must meet five particular conditions in order to abolish the need 
for maintenance. She advises that the state must: first, ensure the equality of 
partners during marriage, including financial equality; second, ensure equal 
participation by both partners in wage earning activities; third, ensure that wages 
are geared to persons as individuals and not as heads of families; fourth, ensure 
treatment of persons as individuals and not as dependents by state agencies; and 
fifth, ensure provision for children by both parents, including financial support, 
child care, love, attention and stimulation. !’ 

Even if one takes a different view and one’s goal is not to abolish maintenance 
entirely, but rather to abolish the systemic economic and social disadvantage for 
women associated with a systemic gender based division of labour. within 
marriage, similar fundamental changes in the social structure would be necessary. 
Along with true equity in employment and pay and affordable good quality child 
care, an adequate valuation of domestic work would mean it would inot be 
necessary that each partner play exactly the same role in wage earning as 
O’Donovan envisions. Roles in marriage could be adopted based on the partners’ 
actual interests and skills. Maintenance on divorce would still sometimes be 
necessary, then, but it would no longer overwhelmingly be women who required it 
and it would not result in economic disadvantage for the recipient. Maintenance 
would be seen as a right, expected and earned, rather than as a gift, act of 
benevolence!® or based on a notion of women’s dependency on men. 

It might be argued, then, however one phrases one’s goal, that engaging with 
spousal support law in its current context is counterproductive to women’s 
concerns and furthers an ideology of female dependency. We would suggest, 
however, that while we are sympathetic to this notion, ‘private’ family law reform 
remains an important feminist strategy. As feminists we have two goals: ultimately 
to transform, but in the short term, to reform social relations. As Eichler suggests, 


14 Fineman, The Illusion of Equality: The Rhetoric and Reality of Divorce Reform (Chicago: University 
of Chicago Press, 1991); Deech, ‘The Principles of Maintenance’ (1977) 7 Fam Law 229. 

15 Meulders-Klien, ‘Famille, Etat et Sécurité Economique d’Existence dans la Tourmente’ in Meulders- 
Klien and Eekelaar (eds), Family, State and Individual Economy Security, Vol I (Brussels: E. Story 
Scientia, 1988). ‘ 

16 See Eichler, ‘The Limits of Family Law Reform or the Privatisation of Female and Child Poverty’ 
(1990—91) 7 CFLQ 59. 

17 O'Donovan, ‘Should All Maintenance of Spouses be Abolished?’ (1982) 45 MLR 424, at 428. 

18 See Smart, ‘Marriage, Divorce and Women’s Economic Dependency: A Discussion of the Politics of 
Private Maintenance’ in Freeman (ed), State, Law and the Family: Critical Perspectives (London: 
Tavistock, 1984). i 
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arguing for systemic change does not mean we should continue to tolerate 
unfairness in the allocation of family resources on separation and divorce.!® Law 
must deal with the society it has helped to create and play its part in shaping 
ideologies it helps to support. In the short term then, thousands of women do enter 
into and leave the status based contract of marriage, with all of its ideological 
baggage, and support law must play its part in alleviating their poverty, while at 
the same time taking care to avoid exclusively privatising the problem. Further, a 
feminist approach to support law which recognises and rejects the categories 
‘public’ and ‘private’ must also reject traditional categories of not only ‘husband’ 
and ‘wife,’ but also such fixed categories as the ‘legal,’ the ‘political’ or the 
‘social.’ 

What role is there, then, for support law in addressing women’s economic 
disadvantage relative to men’s on divorce? On what basis and how can the 
systemic and individual economic subordination of women on marriage 
breakdown be exposed and dismantled so that the economic advantages and 
burdens of society are borne equally among all of its members? 

The rhetoric of ‘equality’ and particularly of ‘rights’ has increasingly informed 
law in Canada since the advent of the Charter of Rights and Freedoms” and, 
further, the notion of liberal or formal equality has informed family law reform 
specifically. Similarly, principles of equality have gained rhetorical currency in 
the law of most western societies. In the support context, equality ideals have 
resulted in the employment of gender neutral language in the legislation and 
judicial pronouncements advocating equality of treatment of the partners on 
marriage dissolution. However, just as the equality produced from nineteenth- 
century Married Women’s Property Acts ‘allowing’ women the right to own 
separate property was illusory in the context of structural and institutional 
inequalities in the ability to acquire it, so equality in requiring economic self- 
sufficiency after divorce is, as we have seen, illusory in contemporary contexts.?! 
Indeed, Weitzman” argues that the equality rhetoric within divorce reform in the 
United States contributed to the feminisation of poverty there. Thus, while equality 
values have long been considered relevant to support entitlement, there has been 
much disagreement about how to conceptualise that equality, paralleling debates 
about conceptions of equality more generally. 

Eekelaar has argued that other conceptions of equality, which he calls ‘equality 
of result’ and ‘equality of opportunity,’ suffer from inconsistencies and 
incoherence when applied between former spouses after divorce, and he therefore 
seeks to found ideological claims to equality in the children of marriage.?3 He 
characterises equality of opportunity as the principle that former spouses should be 
put in the same position after divorce in order to enable them to take equal 
advantage of opportunities to enhance their positions in the labour market. He 
recognises the injustice resulting to women from this formal equality approach, but 
then rejects even a lost opportunity award as a means of redress. Significantly, 
Eekelaar objects to this type of remedy because he views it as based upon the 
‘dubious’ hypothetical assumption that the woman would have pursued an 





19 n 16 above, p 82. 

20 Schedule B, The Constitution Act 1982, RSC 1985. 

21 See Fineman, n 14 above. 

22 Weitzman, The Divorce Revolution: The Unexpected Social and Economic Consequences for Women 
and Children in America (New York: Free Press, 1985). 
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economically fruitful career had she not married, rather than on the more ‘likely 
scenario’ that she would have married someone else. 

Eekelaar dismisses equally quickly the philosophical validity of equality of result 
by suggesting that its goal is to put all former spouses in the same economic 
position stretching into the long-term future, which he then views as ignoring ‘a 
host of factors’ which ought reasonably to influence the (re)distribution of 
resources. In accepting that equality must always mean sameness of treatment or 
result, and thus failing to broaden his vision of equality outside of equality of 
opportunity to achieve in the male patterned market, or to reconceptualise the 
traditional role and value of work within the family, it is not surprising; that he 
could not find a basis for equality between the spouses and had to pursue such 
claims in the name of children. 

Another vision of equality has been suggested which is different from Eekelaar’s 
visions of equality of result and equality of opportunity. Fineman suggests that the 
notion of ‘result oriented equality’ which has had some success in the market’ can 
be applied within the family. This approach does not require formal equality of 
financial resources between two spouses irrespective of merit, need or 
circumstances of the marriage, but rather weighs these factors in a contextual, non- 
stereotypical light. Neither does it leave the market an unproblematised ‘level 
playing field’ for both former spouses, but rather refashions post-enlightenment 
ideas of equality by locating particular relations, or sites of disadvantage or 
domination, and requiring change to the institutions which sustain them rather than 
to the individual’s circumstances. This vision of result oriented equality, according 
to Fineman, seeks individualised? and, we would add, broader social justice for 
women. It recognises that in order to alleviate disadvantage and achieve equality, 
different treatment will sometimes be needed. However, while historical 
arguments for different treatment have been premised upon women’s difference 
from men, under a result oriented equality approach, difference of treatment, 
where appropriate, ‘is desirable not because of women’s inherently different 
internal qualities, but because of the discriminatory qualities of the institutions 
with which they must deal.’ 

It is this vision of eliminating disadvantage experienced by socially 
disadvantaged groups, of substantive equality, which has allowed Canadian 
women’s organisations to go some way toward successfully challenging ‘formal 
equality or same treatment principles which accept male characteristics and 
realities as the norm to which women must ascribe in order to achieve the social 
benefits men, as the more powerful social group, enjoy. The notion of substantive 
equality begins by locating the inequalities women face, and then demands that the 
institutions address women’s realities so that the result not only alleviates the 
particular disadvantage identified,”’ but also challenges rather than legitimates the 
institution.” While retaining the sometimes difficult vocabulary of (formal) 
equality, this feminist vision draws from broad notions of equity and community 
and accepts that equality, like all social constructs, has a cultural, contingent and 
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relational meaning.”° In the area of spousal support, in the current social context, 
it means that women should not be disproportionately financially burdened under 
family law principles by caring for children and maintaining family households 
when a marital relationship ends. Similarly, women should receive proportionate 
benefits flowing from their unpaid domestic work. 

Even before Moge this ‘result oriented’ approach to equality had been accepted 
by the Supreme Court of Canada. The Court was first called upon to enunciate its 
view of the then newly effective equality clause in the Charter of Rights and 
Freedoms in Andrews v The Law Society of British Columbia.*® In that and 
subsequent cases, the court decided that ‘section 15 is designed to protect those 
groups who suffer social, political and legal disadvantage in our society.’>! A law 
is discriminatory when it has the effect of imposing burdens and obligations or 
when it withholds or limits access to opportunities and benefits to historically 
disadvantaged groups. In adopting this approach, the court specifically rejected the 
Aristotelian ‘similarly situated’ test in which ‘the concern for equality is that those 
who are similarly situated with respect to the purpose of the law be treated 
equally.’*? Despite modifications by previous courts to give the test some 
substance, it was rejected because it allows real, socially constructed and imagined 
differences between. disadvantaged and advantaged groups to excuse 
disadvantageous treatment, and leaves intact the existing standards for entitlement 
to or provision of social benefits which have largely reflected the characteristics 
and needs of socially powerful and advantaged groups. 

Following Andrews, in Brooks v Canada Safeway Ltd? the court held that it 
was unfair and contrary to the principles of equality when the costs of, an activity 
by which all of society benefits (in that case, child bearing) are disproportionately 
placed on one group: 


Combining paid work with motherhood and accommodating the childbearing needs of 
working women are ever increasing imperatives. That those who bear children and benefit 
society as a whole thereby should not be economically or socially disadvantaged seems to 
bespeak the obvious.” 


It was in this social, theoretical and legal context that Moge v Moge came before 
the court. Briefly, the facts were as follows. The parties were married in Poland in 
1957 or 1958 and emigrated to Canada shortly thereafter. Mrs Moge had minimal 
secondary level education. She was responsible for family care in the day and, in 
order to supplement the family income, took work as a janitor in the evenings. Mr 
Moge worked as a welder. They had three children and separated in 1973, at which 
time Mr Moge was ordered to pay Mrs Moge $150.00 per month as spouse and 
child support. The Moges were divorced in 1980 and the $150.00 per month was 
continued. Mr Moge remarried in 1984. Mrs Moge continued her child care 
responsibilities and janitorial work until she was made redundant in 1987, and 
applied successfully to increase the award at that time. There was one child 
remaining at home. In December 1987, Mrs Moge attained further part-time 


29 See Littleton, n 28 above. See also on this approach to equality, Orton, ‘Litigating for Equality: 
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janitorial work and in 1989 Mr Moge applied to have the spousal support 
terminated on the basis that Mrs Moge ought to have become financially 
independent of him by that time. He was successful at the trial court level, but that 
decision was overturned on appeal to the Manitoba Court of Appeal. Mr Moge 
then appealed to the Supreme Court of Canada. 

The Women’s Legal Education and Action Fund (LEAF) intervened 
successfully in the Supreme Court. The Supreme Court agreed that LEAF had 
established an ‘interest’ in the proceeding and would be able to make a useful 
contribution to the determination of the issues before the Court.” In addition to 
answering the specific issue of Mr Moge’s appeal, it asked the court to articulate a 
model of spousal support within the‘ legislative framework established by 
Parliament that was responsive to women’s economic inequality after divorce. 


B Ideologies and Models of Support 


It has been shown that decision makers tend not to view their decisions about 
spousal support in terms of preferred models.” However, by unpacking the 
reasons for decisions, studies in both the United Kingdom and Canada have been 
able to discern identifiable models which guide courts in awarding spousal 
support. Rogerson has identified three diverse models of support within 
Canadian divorce legislation. By interpreting the goals and objectives in the 
Divorce Act 1985, she suggested that an income security model, a compensatory 
model and a clean break model all could reasonably be supported by the 
legislation. 

Under the income security model, an obligation to support arises fon the 
marriage itself and the primary purpose of that support is to provide economic 
security to the former partners. Entitlement flows from need, and quantum from 
needs and means. Legislative support for this model is found in s 15(5) of the 
Divorce Act 1985, where the court is directed to consider ‘means, needs and other 
circumstances’ of the parties. A pure version of this model does not allow for 
questions as to the reasons for financial need; it is a manifestation of inarticulate 
state policy to treat the family as an independent self-supporting economic unit 
which must attend to its own financial needs before it can turn outward for support. 
This model contains elements of traditional gender and status based ideology, and 
has become less and less acceptable to society. Courts, recognising or reflecting 
this, temper their decisions by infusing elements of more than one model into their 
decisions, rarely relying upon the income security model alone. 

Under ‘the compensatory model, support is intended to compensate! for the 
economic consequences related to the division of responsibilities i in the marriage. 
This is to say, the purpose of spousal support on marriage breakdown is to 
compensate for economic. advantages and disadvantages which result from the 
functions performed or roles assumed in marriages. Subsections 15(5)(a) and (b), 
15(7)(a) and (b) and 17(7)(a) and (b) of the Divorce Act 1985 are consistent with 
this model. It means that the fact of the marriage itself does not justify an award of 

i 
35 Seen 11 above. i 
36 See, for example, Eekelaar’s study of Registrars in England, Regulating Divorce (Oxford: Clarendon 
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support, but rather, entitlement is based upon an ‘examination of the events and 
actual roles played by the parties in the marriage.’** Unlike the income security 
model, then, support does not redress all needs under this philosophy, only those 
needs related to or created by the marriage. Other jurisdictions have addressed the 
propriety of this model; it has been accepted in Scotland and a form of it has been 
advocated for England and Wales.*? 

The clean break model incorporates such ideas as rehabilitative or transitional 
support and recognition of the end of both the parties’ marital and financial 
relationships. Support for this model in Canada was first evident in a Law Reform 
Commission 1975 Working Paper, and is translated into law in subsections 
15(7)(d) and 17(7)(d) of the Divorce Act. Pursuant to these provisions, courts are 
directed to have regard to each partner’s responsibility to become self-sufficient, to 
the extent practicable, when the marriage breaks down. The reasoning behind 
these sections suggests that, as contemporary marital relationships tend to be 
increasingly temporary rather than permanent, this dissolubility should be 
mirrored in support obligations. 

A philosophy of self-sufficiency can have a number of different effects upon the 
law.*! It can be a gloss on the previous models so that support would, for 
example, ‘take into account the claimant’s own income earning capacity, but 
would not be eliminated unless the overarching objectives of income security and/ 
or compensation were met’ or, alternatively, self-sufficiency can be translated 
into a fully-fledged theory of clean break. Under the clean break philosophy, 


cutting the economic ties between the spouses as quickly as possible becomes, in its own 
right, the overarching goal of the law ... (t)he passage of time after divorce becomes the 
most significant factor in determining support obligations. After a passage of a few years, 
spouses are deemed to be responsible for themselves and thus self-sufficient regardless of the 
negative economic consequences which may continue to flow from the marriage.” 


Having thus determined that there is legislative authority for more than one 
theory of support, it is not surprising that the outcome of decisions under the 
Divorce Act 1985 appeared to vary so widely and often to conflict in their 
reasoning. Results for individual husbands and wives were determined by 
whichever of the available models the court adopted for their case. Decisions were 
rarely framed in those terms, however. Indeed, both Rogerson in Canada and 
Eekelaar in England found that, notwithstanding avoidance of that language, it was 
clear from their reasoning that outcomes were decided on the basis of the particular 
focus of decision makers. Further, Rogerson found that the objective most 
frequently discussed in Canadian courts was 15(7)(d) — the objective of promoting 
self-sufficiency. A few cases referred to the objective of recognising economic 
advantages and disadvantages, but they were usually secondary to discussion of 
self-sufficiency and most often after the court concluded that self-sufficiency was 
not possible. In many cases, then, it was the ideology of clean break by which 
courts were driven.“ 
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Eekelaar has identified a similar phenomenon in England. Suggesting that 
support law reflects ideologies of marriage as well as ideologies of economic and 
gender relations generally, he proposes that three ideological models of marriage 
can be reflected in a society’s maintenance law. Labelling them the ‘lifelong 
partnership model,’ the ‘individualistic model’ and the ‘insurance model,’ he 
describes how English law fails to delineate any clear model of marriage, divorce 
or support obligation, and states that he views current times as ones of transition 
and of a search for a settled and coherent structure.“ Similar to Rogerson’s 
conclusions, he then found, by interpreting registrars’ answers to his questions, 
that, while they applied no clearly articulated model, registrars held a standard 
concept of marriage and the duties it imposed upon each partner. 

The registrars’ answers suggested that the individualistic model underpinned 
their solutions to most legal problems. Under this model, marriage is seen as an 
enterprise entered into by two individuals and the goal upon breakdown is to 
compensate each spouse for any loss he or she incurred in investing in the 
marriage. Eekelaar generalised the registrars’ goal as allowing each party to take 
out of the enterprise what he or she put in, or at least some equivalent thereof. This 
seems entirely consistent with a political philosophy which reveres the individual 
at the expense of the group. Under this model, no account is taken of the value or 
well-being of the enterprise as a whole, or of the notion that the value of the whole 
can be greater than the sum of its parts. 

Eekelaar notes, however, that the individualistic model, which tied most closely 
to compensation principles, can also import elements of a clean break philosophy 
and notes comments of the registrars to this effect. While he suggests that clean 
break ought to be made subject to compensation principles, he, in common with 
the registrars, seems to suggest that any notions of determining fairness, equity or 
indeed equality in the compensatory exercise remain most often with respect to 
fairness for the husband, or fixed within principles of welfare of the child. The 
interests of fairness or equity for women in the compensation scheme are 
submerged with those of the children. Other than as mother or as market wage 
earner, no account is taken of her contributing anything of value to the marital 
enterprise for which she can be compensated.*’ . 

It can be seen that much of the underlying ideology of Canadian spousal support 
law over the last decade exists in the United Kingdom in the way that compensation 
principles are given rhetorical value by decision makers. Notwithstanding 
acceptance of broad compensation principles, however, there remains a gulf 
between the two jurisdictions in terms of how those principles are manipulated and 
manifested in decisions. Generally speaking, women in England and Wales may be 
compensated at the decision maker’s discretion for their child-rearing labour, 
whereas Canadian women potentially have had a more direct claim to 
compensation for any disadvantage flowing from roles undertaken in a marriage. 

Since the 1985 Divorce Act, lower courts in Canada were sometimes asked to 
recognise the various and potentially conflicting policy goals within the Act and to 
assist parties by articulating a clear policy for determination of support 
obligations,*® but they usually refused to prefer one model over another for all 
cases. In Moge, as we have stated, the Supreme Court was asked to enunciate 
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support principles for Canada based on the 1985 legislative reforms. The appellant 
husband asked the court to adopt the self-sufficiency/clean break model. The 
intervener, LEAF, submitted that compensation principles should form the critical 
focus of spousal support. Adopting a substantive equality model, LEAF argued 
that the Divorce Act ought to be interpreted in a manner consistent with the 
equality provision of the Charter of Rights and Freedoms and, relying on the 
principles articulated in the Brooks*® decision, among others, it submitted that just 
as it is contrary to the principles of sex equality that the individual and systemic 
costs of having children be borne by women disproportionately to men, it is 
inconsistent with sex equality principles that the costs of caring for children and 
maintaining family households fall primarily on women. LEAF argued that 
spousal support provisions of the Divorce Act 1985 ought to be interpreted to 
preclude judicial termination of spousal support entitlement until a spouse 
economically disadvantaged by marriage and its breakdown, including post- 
separation child care responsibilities, has had a reasonable opportunity or has in 
fact reached an adequate level of financial autonomy, and there has been adequate 
financial recognition of any economic advantages to a spouse arising from the 
marriage.~° 

The decision of the Supreme Court of Canada in Moge clarified many of the 
issues which had vexed lower courts and did advance one doctrine of support over 
others. In so doing, the court specifically noted that the model of support adopted 
furthers women’s substantive equality. 


C The Supreme Court Decision 


After reviewing developments in the legislation, the relevant case law and 
academic and other writings about the contending models of spousal support, the 
Supreme Court of Canada concluded that Mrs Moge was entitled to continuing 
spousal support because she had sustained a substantial economic disadvantage 
flowing from the marriage and marriage breakdown, including her long-term post- 
separation custodial responsibilities. The court found that she remained in financial 
need despite the elapsed time since her separation and her conscientious but failed 
attempts to become self-sufficient. The court rejected both a self-sufficiency/clean 
break model of support and a strict ‘needs-means’ model, and interpreted the 
provisions of the Divorce Act to promote a doctrine of ‘equitable sharing’: 


The doctrine of equitable sharing of the economic consequences of marriage or marriage 
breakdown upon its dissolution which, in my view, the Act promotes, seeks to recognize and 
account for both the economic disadvantages incurred by the spouse who makes such 
sacrifices and the economic advantages conferred upon the other spouse. Significantly, it 
recognizes that work done within the home has undeniable value and transforms the notion of 
equality from the rhetorical status, to which it was relegated under a deemed self-sufficiency 
model, to a substantive imperative.*! 


L’Heureux-Dubé J, writing for the majority, makes it clear that the doctrine of 
equitable sharing of the economic consequences of marriage or marriage 
breakdown is not a general tool of economic redistribution activated by the mere 
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fact of marriage, but rather by the economic consequences flowing from the 
marriage.” 

This analysis leads the majority to the further conclusion that the fact that the 

‘objective of self-sufficiency’ has been attained, in the sense that a person can meet 
her current expenses, does not mean that there is no entitlement to support.” Prior 
to this, few courts found that a bare subsistence level of earnings meant economic 
self-sufficiency, particularly where there was a gross disparity in incomes: Rather, 
courts attempted to define a ‘reasonable’ standard of living for the recipient. 
However, all too often this meant that payers often left long-term marriages with 
incomes and earning power built up over the many years of marriage which 
provided for them not only greater incomes than their spouses’, but also) allowed 
them to contribute to savings, pension plans or other annuity plans for retirement. 
In contrast, recipient spouses were found to be self-sufficient as soon as their day- 
to-day needs could be met.** 

As it did in rejecting the deemed self-sufficiency model of support, the ‘majority 
of the Supreme Court of Canada rejected the usefulness of the traditional/modern 
marriage distinction as a basis for structuring their discretion. Prior to the Moge 
decision, in order to deal with the harsh consequence for the so-called ‘displaced 
homemaker’ of the self-sufficiency model, Canadian courts would often! seem to 
determine entitlement to support by simply categorising marriages as either 

‘traditional’ or ‘non-traditional.’ In ‘traditional’ marriages wives would be entitled 
to support; in ‘non-traditional’ ones they would not. The difficulty with a labelling 
exercise like this is that it too frequently determines the categories by reference to 
whether the claimant spouse is employed outside the home. The court in Moge 
recognised that even though many contemporary marriages may appear to be non- 
traditional in the sense that both partners work outside the home, roles within the 
marriage itself, usually resulting in the subordination of one career to the other, 
and the economic disadvantage created thereby, ought to be the focus of the court’s 
attention. The court expressed concern about making entitlement to! support 
contingent on the degree to which one spouse is able to fit within a mytologia] 
stereotype’ of a traditional or modern marriage. 

It is important to recognise that the doctrine of equitable sharing would deal 
fairly with the often difficult cases involving short or mid-length marriages. While 
even one year interruptions of careers can result in irrecoverable economic loss, 
the trend in most courts was not to award support. Similarly, mid-length marriages 
where both parties were in their thirties or forties do not usually fit! into the 
traditional model because there was usually some attachment of both parties to the 
paid workforce. That is, although the wife may have left her employment for some 
time after the birth of children, for example, she may have subsequently returned 
to it, and because of that attachment she was said to possess employment skill and/ 
or experience. This led courts to conclude that a clean break was possible between 
the parties, without looking at the equities involved in compensating for either the 
disadvantage suffered by the irrevocable loss.of earning power of one side, or the 
contribution made to the earning power of the other side. Further, courts appeared 
to expect wives to reintegrate into the workforce easily and quickly. It is to ae with 
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this assumption that the Supreme Court’s decision in Moge is perhaps most 
far-reaching. 


D Evidentiary Issues, Judicial Notice and Legal Method 


It is clear that determination of entitlement to, and quantum of, support is a 
complex business. As the court suggested, there are no easy recipes and no neat 
compartments. Nor would we want there to be; it is trite to say that each case must 
be decided upon its own merits. Each case, however, exists within a particular 
individual and social context which must not be ignored or dismissed as irrelevant. 
The court stated that determinations in each case may sometimes rely upon highly 
specific expert evidence detailing, for example, the pecuniary loss experienced by 
a woman who has been out of the workforce due to marriage obligations, but this 
type of evidence is expensive and time-consuming. 

According to the concurring decision of McLachlin J, while evidence of the 
spouses’ respective contributions and gains from the marriage is necessary, the 
evidence need not be detailed ‘in the sense of a year by year chronology of 
sacrifices and gains. This is not an exercise in accounting.’ She concludes that it 
would be sufficient in most cases if the parties tell the judge in a general way what 
each did during the marriage. 

L’Heureux-Dubé J, for the majority, went further than this. Recognising the 
importance of the social context in which cases arise, she suggests that the doctrine 
of judicial notice might usefully be applied to spousal support applications. 
Because her proposal is unique in its directness, and because of its considerable 
implications for legal reasoning, the words of the court will be quoted at length. 


Based upon the studies which I have cited earlier in these reasons, the general economic 
impact of divorce on women is a phenomenon the existence of which cannot reasonably be 
questioned and should be amenable to judicial notice. More extensive social science data are 
also appearing. Such studies are beginning to provide reasonable assessments of some of the 
disadvantages incurred and advantages conferred post divorce . . . judicial notice should be 
taken of such studies, subject to other expert evidence which may bear on them, as 
background information at the very least ... whether judicial notice of the circumstances 
generally encountered by spouses at the dissolution of marriage is to be a formal part of the 
trial process, or whether such circumstances merely provide the necessary background 
information, it is important judges be aware of the social reality in which support decisions 
are experienced when engaging in examination of the objectives of the Act.” 


Rules regarding the interpretation of statues in the common law tradition include 
the notion that courts may take judicial notice of ‘matters generally known to well- 
informed people.’ Traditionally, use of social science research in courts is not 
allowed, although one eminent text suggests that in order to equip itself to take 
judicial notice of certain facts, courts may consult historical treatises or ‘the 
appropriate literature’ in regard to ‘general scientific or aesthetic questions.’°* In 
the United States, the courts have permitted the filing of ‘Brandeis briefs,’ which 
often contain sociological data and scientific facts in order to expand the general 
information basis for decision-making. Again, admission has been permitted on 
the basis that the information is within common knowledge, although in practice a 
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good deal of the information admitted goes beyond this criteria. In Canada, 
particularly with the coming into force of the Charter of Rights, higher courts have 
been increasingly admitting Brandeis brief-like materials, although the legal basis 
for admitting and weighing them has remained largely undeveloped. 

Often, however, even if information about the social context comes before the 
court in the form of expert evidence or scholarly authority, it is not considered 
relevant to the issues before the court. Mossman compellingly describes this 
traditional legal method as ‘male.’ It defines its own boundaries, both as to which 
issues are considered ‘legal,’ rather than social or political, and it defines the 
‘relevance’ of ideas within those issues. In this way, legal reasoning can maintain 
its claim of neutrality and objectivity, and at the same time exclude from 
consideration evidence and ideas which belie that“claim.°® But feminist theorists 
and practitioners have been attempting to challenge this traditional exclusion by 
arguing that contextual decisions which stretch the boundaries of the ‘legal’ reflect 
more fairly the lived realities of women and other marginalised and disadvantaged 
groups. Rather than replacing male bias with a female one, an increase in 
understanding of the social situation of the parties actually- makes judges more 
objective, if such a perspective is attainable at all. Without this information, the 
decision maker is left only with her own detached perspective of the world, which 
may include attitudes and beliefs in gender based myths such as that of the 

‘alimony drone.’® | 

Additionally, the second edition of Cross on Statutory Interpretation advises that 
in making an ‘informed interpretation’ of a statute, among the factors that a court 
should take into account are the historical setting of the statute, including 
prevailing government policy, and contemporary exposition.®! Further, that text 
reminds us of Blackstone’s words that the fairest and most rational method to 
interpret legislation considers ‘the words, the context, the subject matter, the 
effects and the consequences or the spirit and reason of the law.’ What is 
noteworthy about L’Heureux-Dubé’s approach, then, is not that it bends or breaks 
any of the rules of traditional statutory interpretation, but rather that iit takes 
seriously the admonition to courts to take into account the context and 
consequences of a statute. i 

Put another way, ‘legislation does not exist in a vacuum. It usually reflects the 
existing social and economic conditions and values in society, and may, 
sometimes, anticipate changes.’® Further, for the purposes of interpreting the 
intention of Parliament to assist in the interpretation of statutes, it is ‘axiomatic that 
Parliament must be taken as being aware of the social and historical context in 
which it makes its intention known.’* According to the Supreme Court,;then, a 
contextual, interpretive analysis of legislation takes notice of this more broadly 
defined ‘relevant’ information. 
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In this case, LEAF continued its strategy of challenging the closed nature of 
legal relevance by presenting the court with evidence about many women’s lived 
realities, its aim being to expose the way they have been ignored by law. LEAF 
had successfully adopted this form of feminist strategy — a sort of ‘consciousness 
raising’ for the courts — in cases prior to Moge as well.® In Brooks v Canada 
Safeway,© in interpreting a human rights prohibition against sex discrimination to 
protect against pregnancy discrimination, the court assessed and recognised the 
impact of women’s social and economic disadvantage in society associated with 
procreation. It stated that removal of such disadvantage is a key purpose of anti- 
discrimination legislation. On the same day the Court released its decision in 
Janzen and Govereau v Platy Enterprises Ltd,” in which it concluded that sexual 
harassment was a form of prohibited sex discrimination. In that case the Court 
developed an expanded understanding of harassment based on a recognition of its 
reflection of and role in reinforcing women’s unequal power in the workforce so as 
to deny women the full benefit of employment. 

Again, in R v Lavallee,® in re-examining the murder conviction of a battered 
woman, the Court recognised that the elements of self-defence must take into 
account the realities of wife battering. The issue of whether her apprehension of 
death or grievous bodily harm was reasonable was assessed in the light of the 
accused woman’s particular circumstances, as elucidated by expert opinion. In 
K.M. v H.M.,® the court developed the law concerning limitation periods, 
fiduciary duty and laches in order to make civil action possible for victims of 
childhood sexual abuse. Again, a contextual methodology was central to the 
decision. ‘In order to understand fully the fundamental elements of the tort [of 
assault] in this context, it-is necessary to examine the unique and complex nature of 
incestuous abuse and its consequential harms.’”? After reviewing extensive expert 
evidence at trial and social science literature, the court developed a specific 
application of the reasonable discoverability rule to govern the application of 
limitation periods to cases of childhood sexual abuse. The court rejected traditional 
rationales for limitation periods and laches that would produce ‘patent inequity’”! 
in the context of incest. 

Each of these cases reflects a contextual approach to statutory interpretation and 
development of the common law; that is, the use of expert evidence and scholarly 
authority about the reality of women’s lives to inform the jurisprudential process. 
By allowing use of these stories and the research which supports them, the court 
departed from traditional notions of relevance and listened to the context in which 
the law operates and the effects on women of the law. Information about context 
and day-to-day realities is used in these cases to promote the responsiveness of the 
law to those realities, based on a public policy concern to avoid inequity. 
Significantly, the understanding of ‘equity’ in those cases is consistent with the 
substantive equality principles articulated earlier in this article. 
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The unusualness of the legal analysis in these cases speaks to the historical 
development of those areas of the law based on an unarticulated male model, the 
historical lack of jurisprudential tools to respond to inequality in the law and the 
type of rethinking necessary to expand legal norms to include the the 
circumstances of women, racial minorities, gay men, lesbians, people with 
disabilities and other disadvantaged groups. However, what is critical to the 
effectiveness of this approach in achieving equitable developments in the law is the 
requirement of a thorough evidentiary base, using reliable trial evidẹnce, or 
extrinsic evidence which gives voice to these groups. Replacing this evidentiary 
base with assumptions or stereotypes about the varied realities of women’s lives 
will result in laws often as unequal as those produced without attention to women 
at all, regardless of a theoretical commitment to equality values. Just as all women 
are not identical, the sources of all women’s oppression are not identical and the 
recognition of a plurality of identities and subjectivities enhances equality. 

In Moge, then, the court accepted evidence about how and why separation and 
divorce are strongly associated with the economic disadvantage of women relative to 
men. That evidence assisted the court in meeting its objective of determining the 
intention of Parliament by expanding its understanding of the context and consequ- 
ences of the Divorce Act. Once more, the court’s words will be quoted at length: 


That Parliament could not have meant to institutionalize the ethos of deemed self-sufficiency 
is also apparent from an examination of the social context in which support orders are made. 
In Canada the feminization of poverty is an entrenched social phenomenon.” 


And further: 


These socio-economic observations in my view support the objectives set out in the Act as 
much as they provide background information useful in determining the intention of the 
legislators should that intent ever be in doubt . . . Parliament must be taken as being aware of 
the social and historical context in which it makes its intention known ... It would be 
perverse in the extreme to assume that Parliament’s intention in enacting the Act was to 
financially penalize women in this country.” 


Following an approach of substantive equality, the court adopted a model of 
equitable sharing of advantages and disadvantages of marriage and marriage 
breakdown. It was then faced with articulating the particular types of advantages 
and disadvantages which ought to be compensated. Indeed, this is often the most 
difficult part of the exercise, both in conceptual and empirical terms. . 


E The Doctrine of Equitable Sharing 


It was stated earlier that a type of compensation model of support has been 
advocated for England and Wales. The basis of the claim for compensation, 
however, differs in significant ways from that which is now the law in Canada. 
Eekelaar suggests that the claim for compensation is justified in order to redress 
the inequality of risk associated with parenthood.” He cites evidence which 
suggests that a woman’s work history is related to the child-rearing cycle rather 
than to her marital situation and that absences from the workforce in those 
situations result in significant loss. He proposes that these lost opportunity costs, 
both short term and long term, ought to be compensated. Further, ee he 
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recognises that child care expenses ought to be included in any claim for 
compensation, he characterises these as child support costs. Further still, and more 
significantly, he speaks of the duty of wives to mitigate their lost opportunity costs by 
remarrying or by obtaining employment. Thus, while he goes some way towards 
acknowledging the disadvantages suffered by women on marriage and divorce, that 
disadvantage is still, for him, associated with motherhood, rather than with the 
traditional gender based division of labour within the marriage and the organisation of 
the paid labour force in its light. Eekelaar’s compensation model makes no attempt to 
readjust equitably the institutions of inequality, in this case the gendered roles socially 
coerced within marriage. By suggesting that the wife may mitigate her loss by 
remarrying, he accepts that institution without critique. 

The Supreme Court’s view is somewhat different. It found that the financial 
consequences of the end of marriage extend beyond the simple loss of current and 
future earning power or losses directly related to the care of children. Relying 
upon recent work identifying and quantifying such loss, the court found that loss of 
seniority, missed promotions and lack of access to fringe benefits such as pension 
plans, life, disability and health insurance were compensable and_ recognised 
disadvantages. Further, it found that as persons outside of the workforce cannot 
take advantage of job retraining and the upgrading of skills provided by 
employers, the value of education and job training often decreases with each year 
in comparison to those who remain in the workforce.” 

The court went on to say that even in childless marriages a spouse may suffer 
compensable economic disadvantage, whether they decide that one partner should 
remain at home, or that they both should work full-time. ‘If one spouse declines a 
transfer, leaves a position to allow the other to take advantage of an opportunity for 
advancement or otherwise curtails employment opportunities,’ he or she might be 
disadvantaged in comparison to the other.” Finally, the court suggested that ‘[a] 
spouse may contribute to the operation of a business, typically through the 
provision of secretarial, entertainment or bookkeeping services, or may take on 
increased domestic or financial responsibilities that enable the other to pursue 
licences, degrees or other training or education,” and that these are factors 
which may be compensable through spousal support. Courts ought not to shy away 
from making these very difficult calculations simply because they are complex. 
Indeed, there is much information and research to assist courts in this regard.” 

The court also addressed the issue of the advantages conferred upon one partner 
and upon society by the other. The majority and concurring opinions recognised 
that in many cases the same employment sacrifices during marriage, which lead to 
long-term disadvantage on separation, ‘often enhance the earning potential of the 
other spouse (usually the husband) who, because his wife is tending to such 
matters, is free to pursue economic goals.’” In this regard, the court attributed 
both private and public value to work traditionally unvalued or undervalued when 
it acknowledged the words of Abella JA, who stated: 


To recognize that each spouse is an equal economic and social partner in marriage, regardless of 
function, is a monumental revision of assumptions. It means, among other things, that 
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caring for children is just as valuable as paying for their food and clothing. It means that 
organizing a household is just as important as the career that subsidizes this domestic 
enterprise. It means that the economics of marriage must be viewed qualitatively rather than 
quantitatively.© 


The doctrine of equitable sharing avoids many of the difficulties envisioned by 
Eekelaar in identifying and quantifying loss. Further, the decision has implications 
for other areas of family law and for the development of new understandings of the 
gendered nature of work and family relationships. By equally valuing ‘all roles 
within marriage and not requiring the outside waged ‘male’ role to be the 
‘productive’ role which all must hold in order to avoid economic disadvantage, the 
decision promotes the view that support on divorce is not a gift bestowed through 
the discretion of the courts, but rather is a just and equitable redistribution of 
resources, and which reflects a new valuing of caregiving and household work and 
the interdependence of family relationships. 


F Implications of the Decision 
We argue that the reasoning and the decision in Moge demonstrate the fluidity of 
legal constructs such as ‘relevance,’ ‘husband,’ ‘wife’ and ‘marriage,’ a 
demonstration about which we feel some ambivalence. We can view the legal 
construction of ‘husband’ and ‘wife’ as abstractions, in which ‘wife’ is abstracted 
as the sacrificing, nurturing, supportive partner, her ‘value’ measured in the 
exchange of the family — the emotional, affectionate and psychological — and in 
which ‘husband’ is abstracted as a market actor, his value measured in the 
exchange of the market — the financial and economic. We suggest that this 
construction of abstract legal subjects has contributed to the systemic 
subordination of women. The Moge decision has contributed to the disruption of 
these abstractions, however. They lost legitimacy when the court refused to rely 
upon abstractions of ‘traditional’ and ‘non-traditional’ marriages and was instead 
concerned with the realities of the Moge relationship. Further, to the extent that 
unpaid domestic work has now been abstracted to a similar economic, market level 
as paid labour and family relationships have in this way become more like market 
ones, rigid abstractions of husband and wife are less relevant. | 

This latter shift has a number of theoretical and practical implications. First, it 
can be criticised on a theoretical level because, notwithstanding its avoidance of 
formal equality ideals, this application of substantive equality does not escape the 
‘liberal’ appellation associated with the use of ideals of equality and rights 
discourse and which can be seen as antithetical to a ‘truly transformative feminist 
politic.’®! In this sense it is still unsatisfactory, because in commodifying caring 
and homemaking it fails to challenge the economic as the dominant measure of 
worth and that traditionally male standard as the one practicably to which women 
must ascribe. The trap is still a liberal one, therefore, because it makes us all into 
individual market actors and leaves unchallenged ‘value’ as that which is measured 
and rewarded in contemporary capitalist societies. 
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On the other hand, the decision can be seen as progressive precisely because it 
does place economic value on homemaking and the labour involved in caring, and 
it also challenges the traditionally low value attached to domestic work, associated 
as it is with ‘women’s work.’ In addition to increasing fairness between individual 
husbands and wives, the implications of the decision for the state in terms of 
unemployment provision, pensions, social security and welfare generally are 
considerable. By attributing economic value to traditionally ‘private’ and therefore 
unvalued labour, the Court participated in creating a new, more public vision of 
that role and, by challenging the disadvantage associated with performing it, the 
Court participated in promoting a more equal society for those who do so. This 
new vision exposes a rupture in the public/private ‘divide.’ Once fair, economic, 
public value is attached to the ‘private’ functions of assisting and caring for others, 
the state’s financial responsibility for those who do it becomes more visible and 
more urgent, and a new interdependence of the family and the state is approached. 

Secondly, the fact that the court participated in and promoted a shift in how the 
law constructs ‘husbands,’ ‘wives’ and their realities acknowledges the fluidity of 
these legal subjects. They are no longer to be seen as natural, predetermined or 
static. That it did this in the context of identifying and dismantling one site of 
systematic subordination speaks to the role of legal discourse as one of many with 
which the disadvantaged can sometimes usefully engage to alleviate that 
disadvantage. Law is not passive, but is active in constructing its subjects, and in 
this way can be an important arena for resistance and change. 

Finally, we cannot ignore the practical impact of this decision on the lives of 
individual women and on the relative poverty of women as a group in those 
circumstances where there is the capacity for payment of spousal support. Once 
more, spousal support principles which allow for larger support payments will not 
take the majority of women out of poverty,®* and family law reform aimed at 
addressing women’s economic subordination must take place in the context of 
broader societal change. Nevertheless, this decision does reflect the capacity and 
critical need for family law reform to improve the economic circumstances of 
many women. 


Conclusions 


The case of Moge v Moge clarified apparently conflicting support law in Canada. 
More than that, however, it contributed to reshaping the ‘wife’ of legal discourse, 
by legitimating women’s calls to take their lived realities into account in the law. 
Its effects are already being felt. In Peter v Beblow,® the Supreme Court 
addressed the question of whether a constructive trust in the home could arise from 
caring for children and other unpaid household work in a non-marital relationship. 
In response to an argument that for public policy reasons this type of work should 
not be seen as giving rise to equitable claims against the other partner, McLaughlin 
J stated for the majority of the Court: 

The notion that household and child care services are not worthy of recognition by the court 

fails to recognize the fact that these services are of great value, not only to the family, but to 


the other spouse .. . The notion, moreover, is a pernicious one that systematically devalues 
the contributions which women tend to make to the family economy. It has contributed to the 
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phenomenon of the feminization of poverty identified in Moge v Moge ~ . . If there should be 
any doubt about the need for the law to honestly recognize the value of domestic services, it 
must be considered to be banished by Moge v Moge.* 


Of course, as important as these cases are, litigating for equality cannot be the 
only action taken by women; relationships of domination must be exposed and 
subverted in other ways as well. To resort to law exclusively would be to play by 
rules which disempowered groups have had little part in formulating, and may be 
further empowering those rules and the subordination which they perpetuate. The 
Moge case demonstrates, however, that the legal arena is not impervious to 
developments made within other feminist struggles, such as those in the social 
science research recognised by the court, and that feminist engagement with legal 
method can sometimes challenge successfully the hegemony of the construction by 

‘traditional’ law of the ‘realities’ of its subjects. Further, the approach is not one 
which is necessarily exclusive to courts bound by a written constitutional Charter 
of Rights. The equality principles relied upon in Moge reflect ideals of human 
dignity, justice and equity which can inform decisions and the decision-making 
process in other jurisdictions. | 
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Public Interest Immunity — A Matter of Prime 
Judicial Responsibility 


A.A.S. Zuckerman* 


A Introduction — Protecting Private and Public Interest in 
Litigation 


The Matrix Churchill case, in which ministerial claims for public interest 
immunity were rejected and the accused acquitted,! has given rise to an intense 
controversy concerning ministers’ responsibilities in connection with public 
interest immunity. In addressing the issues raised by this case, we should not allow 
ourselves to be distracted from one fundamental and uncontroversial principle: that 
all relevant evidence is not only admissible but is also compellable. It is an 
axiomatic requirement of justice that litigants must have an opportunity to be 
heard. This implies not just an opportunity to put forward arguments but also an 
opportunity to place evidence before the court. For in factual controversies 
arguments without facts are just as sterile as arguments without authority in legal 
controversies. Accordingly, parties to litigation have a right to bring before the 
court all evidence relevant to their claims.? It is a principle of general 
importance, Lord Hailsham explained, that ‘in all cases before them, the courts 
should insist on parties and witnesses disclosing the truth, the whole truth, and 
nothing but the truth, where this would assist the decision of the matters in 
dispute.’ 

The disclosure of the whole truth is as important to the administration of justice 
as it is to individual litigants. A judgment which is known to have been given not 
on the basis of all the available evidence but on only part thereof cannot inspire 
confidence in its correctness. The efficacy of the system of justice is in large 
measure a function of the confidence that it commands amongst the public at large. 
Such confidence is bound to be undermined by the knowledge that the courts 
systematically allow a party to litigation, or a third person who is in possession of 
relevant information, to withhold evidence from the court. Justice in such 
situations cannot be seen to be done. 

We may therefore say that there is both a private interest and a public interest in 
the disclosure of all relevant evidence. The former is a function of the litigant’s 
entitlement to prosecute his cause. The latter is informed by the public interest in 
promoting an effective and just system of justice. 

It has to be stressed, though, that the existence of a private and a public interest 
in full disclosure does not impose a duty on the courts to seek out all available 
evidence. In an adversarial system the parties are left to find their own evidence. 
Nor is the law of procedure obliged to arm litigants with all possible instruments 
for unearthing evidence. The law does not give private litigants a right to obtain 





*Fellow of University College, Oxford. 
Chen Shamgar has assisted with the research for this article which has been facilitated by a grant from the 
Leverhulme Trust. 


1 See Leigh, Betrayed: The Real Story of the Matrix Churchill Trial (London: Bloomsbury, 1993); 
Tomkins, Public Interest Immunity after Matrix Churchill [1993] PL 530. 

2 Glasgow Corpn v Central Land Board (1956) SC 1 (HL), 18—19. 

3 D v NSPCC [1977] 1 All ER 589, 600. See also Conway v Rimmer [1968] 1 All ER 874. 

4 See Devlin J’s view mentioned in Ellis v Home Office [1953] 2 All ER 149, 151. 


© The Modern Law Review Limited 1994 (MLR 57:5, September). Published by Blackwell Publishers, 
108 Cowley Road, Oxford OX4 1JF and 238 Main Street, Cambridge, MA 02142, USA. 703 


The Modern Law Review [Vol. 57 


search warrants and ransack other people’s premises. Nor does the law provide a 
litigant with the power to compel third parties to hand over, before !trial, the 
materials they have or divulge the information they possess. It is not a requirement 
of justice that all possible means for discovering the existence of evidence should 
be placed at the parties’ disposal.° 

This said, however, we are entitled to demand that the courts implement 
effectively and consistently the law’s existing commitment to the disclosure of 
evidence. This commitment may be gauged from the procedures that the common 
law and the rules of court provide for the discovery of evidence. For example, 
litigants may, under a subpoena, secure the attendance of witness and, under RSC 
Ord 24, demand from their opponents discovery of documents relevant to the 
issues in the case. Over the last decades the commitment of the law to a.policy of 
securing the disclosure of all relevant evidence has increased very considerably. 
The courts have been prepared to allow pre-trial discovery against third ‘parties in 
certain circumstances.® This was followed by legislation contemplating further 
extension of third party disclosure.’ Perhaps the most remarkable indication of 
the courts’ interest in securing relevant evidence is the establishment of the Anton 
Piller procedure, whereby the court may order a litigant to allow his opponent’ s 
solicitor to enter his premises, search for relevant evidence and seize it.’ 

These developments provide concrete indications of the importance that the ~ 
administration of justice attaches to the rendering of judgments on the basis of all 
available and relevant evidence. They suggest that the law is prepared to! place the 
interest in securing evidence above, for instance, the convenience of third parties 
and above the demands of privacy of those who might be tempted to destroy 
evidence. Of course, the commitment to full disclosure is not absolute. Legal 
professional privilege, for example, confers immunity upon communications 
between lawyers and their clients.” But the commitment to securing all evidence 
relevant to a dispute before the court is nevertheless a powerful and well- 
entrenched policy. 

There is, however, one exception to this observation: public interest immuni 
An examination of judicial decisions in this area provides eae 
reason for doubting the courts’ adherence to the idea that it is in the interests of 
justice that all relevant evidence should be made available in civil or criminal 
proceedings. It is not that the courts have qualified their commitment to the 
principle of full disclosure. On the contrary, the courts have stressed often enough 
that, in the final resort, the interests of justice must take precedence over' iwhatever 
public benefit may be derived from suppression of certain types of information. 
But in practice the courts have condoned, under the excuse that it was in the public 





5 Dworkin, A Matter of Principle (1985) ch 3, ‘Principles, Policies and Procedure,’ discusses the extent 
of the lawmaker’s duty to provide procedures that render correct results. 

6 Norwich Pharmacal Co v Customs and Excise Comrs [1973] 2 All ER 943; Bankers Trust Co v 
Shapira [1980] 3 All ER 353. 

7 Supreme Court Act 1981, s 34(2); RSC Ord 24, r TA. ! 

8 Anton Piller KG v Manufacturing Processes Ltd [1976] 1 All ER 779. See Dockray and Laddie, ‘Piller 
Problems’ (1990) 106 LQR 601. 

9 McNicol, Law of Privilege (New South Wales: The Law Book Co, 1992). 

10 For an exposition of the law, see Cross and Tapper, Cross on Evidence (London: Butterworths, 7th ed, 
1990) ch XII; Aronson and Franklin, Review of Administrative Action (Sydney: Law Book Co, 1987) 
ch 13; Ligertwood, Australian Law of Evidence (Sydney: Butterworths, 2nd ed, 1993) 280. For the 
position in other common law jurisdictions, see Cox, ‘Executive Privilege’ (1974) 122'U Pa L Rev 
1383; Berzins, ‘Crown Privilege: A Troubled Exclusionary Rule of Evidence’ (1984— 85) 10 Queen’s 
LJ 134. 


704 © The Modern Law Review Limited 1994 


September 1994] Public Interest Immunity 


interest to do so, suppression of evidence which was by any standard both relevant 
and important to the determination of truth. By doing so the courts have 
encouraged and tempted ministers, government departments and other public 
bodies to place obstacles in the way of private litigants seeking access to relevant 
evidence. 

The doctrine that the courts are the sole arbiters of whether and when 
suppression of evidence is in the interests of justice has, paradoxically, encouraged 
ministers and public bodies to pay little or no regard to the interests of justice. 
Government ministers and other officials could legitimately reason that it is not for 
them but for the courts to decide whether justice required disclosure. Their task is © 
limited to expressing the view that disclosure would be deleterious to the public 
interest. On their part, the courts have declined to place such claims under 
searching scrutiny, preferring to accept them at face value. Furthermore, the 
courts have shown a remarkable reluctance to investigate the effects that the 
withholding of evidence might have on the prospects of a litigant to prove his case 
and on their own ability to render correct judgments. These judicial attitudes have 
created fertile conditions for practices of the kind which the Scott inquiry has been 
investigating. 


B The Judicial Assumption of Responsibility for the Public 
Interest 


For our purposes, the account of this subject may conveniently begin with the 
decision of Duncan v Cammell Laird in 1942.1! In 1939, a submarine, which was 
being constructed by the respondents for the admiralty, sank during submergence 
tests. Ninety-nine men lost their lives and their families brought actions for 
negligence against the respondents. The plaintiffs sought discovery of documents 
concerned with the construction of the submarine but objection was taken by the 
respondents. The first Lord of the Admiralty submitted a claim for Crown 
privilege stating that disclosure of the information in those documents would be 
injurious to the public interest. It is, of course, understandable that in war time the 
courts should refuse to sanction the disclosure of information about the country’s 
naval capabilities, when to do so might undermine the country’s war effort. What 
is, however, far less commendable is the ruling of principle. 

At the outset of his speech, Lord Simon LC made clear that he regarded the issue 
in the case to be one of ‘high constitutional importance.’!? Indeed, the House of 
Lords pronounced a principle justifying this assessment. It held that: 


The principle to be applied in every case is that documents otherwise relevant and liable to 
production must not be produced if the public interest requires that they should be withheld. 
This test may be found to be satisfied either (a) by having regard to the contents of the 
particular document, or (b) by the fact that the document belongs to a class which, on 
grounds of public interest, must as a class be withheld from production.” 


Equally important, the House of Lords held that: ‘an objection validly taken to 
production on the grounds that this would be injurious to the public interest is 
conclusive. ’!* 
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Thus, the House of Lords established two principles: that the interests of 
litigants must give way to the interest in secrecy and that ministers are the sole 
judges of what is in the public interest.!° Having installed the executive arm of 
government as judge of the public interest, the House of Lords went on to indicate 
how it expected the executive to fulfil this function. It would not be proper ground 
for claiming immunity, the House of Lords indicated, that the documents were 
state documents, nor that disclosure might reveal inefficiency and lay the 
government open to criticism. A minister, the House of Lords pronounced, ‘ought 
not to take the responsibility of withholding production except in cases where the 
public interest would otherwise be damnified, e.g. where disclosure would be 
injurious to national defence, or to good diplomatic relations, or where the practice 
or keeping a class of documents secret is necessary for the proper functioning of 
the public service.’!® 

There is, however, one point to be made in mitigation for the ruling in Duncan v 
Cammel Laird. At the time, no orders for discovery could be made against the 
Crown, so that had the submarine plans been in the possession of the Crown there 
would have been no basis whatever to compel their production. This position was 
only to change five years later by the Crown Proceedings Act 1947.!” However, 
as might have been foreseen, the hope expressed by the House of Lords that 
ministers would exercise a fair and disinterested judgment in matters affecting 
their own government and their own departments was bound to be disappointed. 
Having been given the freedom to judge and execute the public interest, ministers 
developed a practice of claiming privilege as a matter of course. If disclosure of 
the contents of a particular document was not likely to injure the public interest, 
refuge could be taken in the claim that the class to which it belonged needed 
secrecy for the sake of the proper functioning of the public service. Similarly, if 
privilege could not be claimed for a class, there was always the possibility that it 
could be asserted on account of the sensitivity of the particular document. !8 

The class claim became the most popular with ministers. A practice arose of 
issuing certificates claiming class immunity on a regular basis, ‘as if pronouncing a 
spell.’!° The standard justification for class immunity was that it was required in 
order to enable civil servants and ministers of the Crown to express themselves 
candidly on matters of public administration. Disclosure in the courts, it was said, 
would inhibit candour. In this way, immunity from production could be secured 
for ever widening classes of material, even if the subject matter had nothing to do 
with security, the prevention of crime or sensitive economic matters. It could be 
claimed for matters such as correspondence regarding the lease of a hotel,” or 
documents concerned with the reorganisation of local authorities,?! and many 
others besides.”? 

The courts became alarmed by the extent to which access to evidence was being 
blocked by ministers of the Crown on grounds of privilege and by their own 


15 The House of Lords embraced the pronouncement to this effect made in The Zamora [1916] 2 AC 77, 
107. Canadian courts have resisted following this decision: see Sopinka, Lederman and Bryant, The 
Law of Evidence in Canada (Toronto: Butterworths, 1992) 784—786. 

16 id, n 11 above at 595. 

17 See Jacob, ‘The Debates Behind an Act: Crown Proceedings Reform, 1920—47 11999] PL 452. 

18 See judicial dictum referred to in n 45 below. 

19 Merricks v Nott-Bower [1964] 1 All ER 717, 722. 

20 Re Grosvenor Hotel, London (No 2) [1964] 3 All ER 354. 

21 Wednesbury Corpn v Ministry of Housing and Local Government [1965] 1 All ER 186. 

22 See instances referred to in the cases cited in the preceding two footnotes and instances listed in 
Phipson on Evidence (London: Sweet & Maxwell, 12th ed, 1976) para 564. 
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inability to exercise supervision over the validity of claims to Crown privilege. 
This alarm resulted in the watershed decision in Conway v Rimmer.”3 Lord Morris 
did not conceal his disenchantment with the existing law when he said that a system 
under which evidence could be withheld from the court on the say so of a minister 
was ‘out of harmony with the spirit which in this country has guided the ordering 
of our affairs and in particular the administration of justice.” ‘I cannot think,’ 
Lord Reid added, ‘that it is satisfactory that there should be no means at all of 
weighing, in any civil case, the public interest involved in withholding the 
document against the public interest that it should be produced.’ As a result, the 
House of Lords established three principles of great constitutional importance. 

First, it held that the responsibility for deciding whether or not evidence should 
be withheld from a court of law rested with the courts and not the Crown. It was 
for the courts to determine whether the public interest necessitated suppression of 
evidence and, therefore, the matter was not one of Crown privilege. Henceforth a 
claim for withholding evidence was to be referred to as a claim for public interest 
immunity. If a minister, or anyone else for that matter, wished to withhold 
evidence on the grounds that the public interest so demanded, an application would 
have to be made to the court stating the grounds for the claim. It was then for the 
court to decide whether to accede to the application. 

Second, the House of Lords laid down the process of reasoning which should be 
followed in the exercise of the judicial discretion to sanction the withholding of 
evidence. In arriving at its decision, the court has to weigh the public interest in the 
suppression of evidence against the public interest that the administration of justice 
shall not be frustrated. This balancing exercise requires the court to place on one 
side of the scales the potential harm to the public from the disclosure of the 
evidence in question. On the other side of the scales, the court has to place the 
consequences to the court’s ability to administer justice, if the evidence were to be 
suppressed. This last aspect requires the court to take account two separate, if 
closely related, factors. It requires the court to consider the likely effect that the 
absence of the evidence might have on the court’s facility to ascertain the true 
facts. It also requires the court to take into account the effect that the withholding 
of the evidence will have on the appearance of justice and on confidence in the 
judicial system. It has been insufficiently appreciated that the need to conduct a 
balancing act in respect of every claim for immunity has greatly reduced the 
significance of the distinction between contents claims and class claims.”6 
Whether it is claimed that the contents of a particular document is sensitive and its 
disclosure would, per se, be harmful, or whether it is claimed that, notwith- 
standing the innocuousness of the information, it is desirable to maintain the 
confidentiality of the class to which it belongs, the court must consider whether the 
actual information in question is of importance to the determination of truth before 
it can allow the information to be withheld. 

The third principle has to do with inspection. As we have just observed, the 
balancing exercise necessitates an assessment of the effect that the absence of a 


23 [1968] 1 All ER 874. For a discussion of the implications of this decision, see Zuckerman, Privilege 
and Public Interest in Tapper (ed), Crime, Proof and Punishment: Essays in Memory of Sir Rupert 
Cross (London: Butterworths, 1981) 248; De Smith and Brazier, Constitutional and Administrative 
Law (London: Penguin, 1989) 639—641. 

24 [1968] 1 All ER 890. 

25 [1968] 1 All ER 882. 

26 The distinction is discussed in McNicol, Law of Privilege (New South Wales: The Law Book Co, 
1992) 384. 
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piece of information might have on the determination of truth. This raises the 
question: how is the court to determine the likely effect that the evidence would or 
would not have if it has been withheld? Mindful of this difficulty, the House of 
Lords held that a court was entitled to inspect in private materials for which 
immunity has been claimed for the purpose of deciding whether or not their 
suppression would have an adverse effect on the ascertainment of truth. 

The Conway v Rimmer decision represents a bold and progressive step in the 
direction of establishing government accountability for the suppression of 
evidence.’ It took decisions in the matter away from ministers and placed them in 
the hands of the judiciary. Furthermore, it established an even-handed process for 
determining the issue of suppression of evidence. One particular implication of this 
process is of great importance. It stands to reason that the effect: that the 
suppression of a piece of evidence would have on the court’s ability to determine 
the truth would vary according to what that evidence is and according to how it 
relates to the rest of the evidence. It therefore follows that there can be no a priori 
answer to the question: would the suppression of the evidence be injurious to the 
ascertainment of truth? Whether or not it will be injurious will depend on the 
evidence in question and the circumstances of the particular case. Accordingly, the 
Conway v Rimmer balancing exercise requires the court to consider the question 
afresh in every case where a claim for immunity has been made. It cannot rely on 
precedent in this regard any more than it can rely on precedent when it is asked to 
decide whether a piece of evidence has sufficient bearing on a particular issue. 

We may refer to the need for decisions on a case-by-case basis as'the fact- 
dependent dimension of the balancing process. A judge faced with a claim for 
public interest immunity cannot accept the minister’s certificate without question. 
Nor can he rely on precedent to decide for him. Precedent may help him identify 
what claims can be considered as valid claims. For example, precedent may 
indicate that maintaining the confidentiality of communications between civil 
servants and their ministerial masters is in the public interest, or that the‘ desire to 
avoid criticism does not serve the public interest. But precedent cannot, in the 
nature of things, have anything to say about the effect that the withholding of a 
particular piece of evidence would have on a particular issue in a particular case. 
The scrutiny of claims for public interest immunity, it follows, has to take place 
every time a claim is made. 

The assumption of responsibility for deciding whether evidence should be 
withheld has had crucial implications for ministerial responsibility. When a 
minister’s certificate was conclusive, the minister had to consider, at least in 
theory, what effect his certificate would have on the administration of justice. 
Under the new dispensation, ministers are relieved of this responsibility. For them 
it is only to decide whether they believe that the disclosure of the evidence would 
be harmful to the public interest. If it would be, they may claim immunity. It is 
then for the court to decide whether to accept the claim or overrule it, depending 
on the outcome of the balance of interests carried out by the judge. Ministers who 
appeared in the Scott enquiry were therefore correct in asserting. that the 
responsibility for the suppression of evidence rested with the courts. Their task has 


27 This decision gave expression to the courts’ wider policy of extending their powers to review 
administrative decisions. Other key decisions were Ridge v Baldwin [1963] 2 All ER 66 and Padfield v 
Ministry of Agriculture [1968] 1 All ER 694. See Craig, Administrative Law (London: Sweet & 
Maxwell, 2nd ed, 1989) 203; Cane, An Introduction to Administrative Law (Oxford: Clarendon Press, 
2nd ed, 1992) 27. 
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been confined to determining whether there are grounds for believing that 
disclosure would be injurious to the public interest and to asserting that this is the 
case by issuing a certificate to this effect.?® It is not for them to contemplate, let 
alone decide, what effect suppression might have on the case of the litigant 
demanding disclosure; if only because the potential effects could only emerge from 
a review of all the evidence in the case which ministers are in no position to 
conduct. 

Lastly, the Conway v Rimmer strategy mitigated the injustice inherent in the 
trumping of private interest by the public interest. It was certainly in the public 
interest that the submarine plans should not be disclosed in the Duncan v Cammel 
Laird litigation. But was it also right that the dependents of the ninety-nine 
workmen who died in the accident should be deprived of the means of proving the 
wrong and risk going without compensation? Under the Duncan v Cammel Laird 
philosophy, this injustice was tolerated without question. Under the new approach 
the potential for injustice must be taken into account and counted against the 
suppression of the evidence. 


C Receding Judicial Scrutiny of Claims for Immunity 


The enthusiasm with which the House of Lords in Conway v Rimmer asserted 
responsibility for adjudicating claims of public interest immunity did not translate 
itself into an enthusiasm for exercising this newly acquired jurisdiction. It soon 
became clear that the courts are very reluctant to subject ministerial claims for 
immunity to searching scrutiny. By degrees the courts indicated that they were 
prepared to leave large swathes of public administration concealed from the gaze 
of the courts and immune to the demands of the administration of justice. Several 
legal devices have contributed to this result: blanket immunity from disclosure 
awarded to certain classes of documents, easy acceptance of the argument from 
candour and technical obstacles to inspection. 


Blanket Immunity 


As we have seen, it was an important aspect of the decision in Conway v Rimmer 
that immunity from production in evidence should not be extended on an a priori 
basis to certain classes of documents. According to that decision, claims for 
immunity have to be balanced, in each individual case, against the interests of the 
administration of justice. This exercise necessitated consideration of the effect that 
the withholding of evidence would have on the court’s ability to determine the 
factual issues in question. Notwithstanding the fact-dependent nature of the 
balancing test, the courts were soon tempted to extend blanket immunity to whole 
classes of documents and forgo altogether a case-by-case balancing exercise in 
respect of these classes. 

The House of Lords decision in Rogers v Secretary of State for the Home 
Department” set an example. Rogers applied to the Gaming Board for a gaming 
licence. The Board obtained a report from the police, as was its normal practice, 
and refused the application. A copy of the police report came into Rogers’ hands 
and he instituted proceedings for criminal libel against the officer who wrote the 


28 Tomkins, Public Interest Immunity after Matrix Churchill [1993] PL 530. 
29 [1972] 2 All ER 1057. 
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report. The Board and the Crown objected to the disclosure of the report in the 
libel case on the grounds that disclosure would be injurious to the public interest. 
The House of Lords reasoned that without protection from disclosure the sources 
of information might dry up and result in hindering the Board’s ability to carry out 
its functions. Therefore, it accepted that there was a public interest; in non- 
disclosure. Against this interest the House of Lords set the general interest of 
applicants for a licence to have an opportunity to rebut allegations that have been 
made against them. On balance, the court came down in favour of the public 
interest and held that persons who provide information to the Gaming Board are 
entitled to protection analogous to the protection accorded to police informers.*° 
The ruling of the House of Lords was encapsulated in Lord Salmon’s dictum: 


In my view, any document or information that comes to the Board from whatever source and 
by whatever means should be immune from discovery.*! 


It is striking that within so short a time after the decision in Conway v Rimmer 
the House of Lords should sanction blanket immunity, regardless of the effect that 
this would have on the ability of the individual litigant to establish his claim. 
Moreover, the court’s reasoning in this case leaves one in doubt whether the court 
attached any weight to Rogers’ interest in establishing the libel. For even if there 
were an overwhelming case for protecting the Gaming Board’s sources of 
information, it could not possibly require the suppression of the police report in 
this particular case. The report was by a policeman and not by an informer and, 
more important, the report was already known to Rogers and there was therefore 
no further danger to the informer’s anonymity or to the inviolability of the class. 
Reading the House of Lords judgment one is left in little doubt that the aim of the 
ruling was to free policemen from the risk of proceedings for libel.** However 
desirable such an end may be, the principles of public interest immunity are the 
wrong tools for promoting it because, once a rule of evidence has been employed 
to stifle what the court considers an unmeritorious claim, a precedent has been set 
for stifling other claims too.” 

Unfortunately, it did not take long for this to happen. In Gaskin v Liverpool City 
Council’ a youth sued a local authority for ‘negligence in respect of mental 
injuries, which he allegedly suffered as a result of being in the custody of the local 
authority from the age of six months until he was seventeen years old. He sought 
discovery of the documents concerned with the history of his treatment which were 
in the custody of the local authority’s welfare services. The local authority claimed 
public interest immunity on the grounds that disclosure of the documents would 
inhibit those charged with child welfare in the free expression of opinion. The 
Court of Appeal accepted the authority’s claim and held that immunity attached to 
the documents. The plaintiff’s access to the only evidence that could shed light on 
the history of his treatment while in local authority care was barred without 
conducting a balancing exercise. Expressing satisfaction at this outcome, Lord 


30 The principal authority for the police informer immunity is Marks v Beyfus (1890) 25 QBD 494. For 
recent authority, see R v Keane [1994] 2 All ER 479. For discussion, see Lawler, ‘Police Informers 
Privilege: A Study for the Law Reform Commission of Canada’ (1985— 86) 28 CLQ 91. 

{1972] 2 All ER, at p 1069. The Board is, however, bound by the requirements of natural justice and 
must afford an applicant for gaming licence an opportunity to dispel the reasons that the Board have for 
withholding licence: R v Gaming Board for Great Britain, ex p Benaim [1970] 2 All ER 528; see 
Baldwin and McCrudden, Regulation and Public Law (London, 1987) 88. 

32 See also Hasselbald (GB) Ltd v Orbinson [1985] 1 All ER 173. 

33 cf Hasselbald (GB) Ltd v Orbinson, id. 

34 [1980] 1 WLR 1549. 
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Denning MR had this to say: ‘The history shows that this young man is a 
psychiatric case, mentally disturbed and quite useless to society. His solicitors now 
want to see all the reports so as to bolster up a claim for damages. Though what 
good damages would do to him, I do not know.’ Happily for justice, the 
European Court of Human Rights declared the result to be contrary to Article 8 of 
the European Convention.” 

The Gaskin case is notable for two aspects that came to be associated with public 
interest immunity. It illustrates a trend of according immunity on grounds that 
have nothing to do with the functioning of central government and without any 
ministerial intervention by a certificate or otherwise. This trend had been 
established by D v NSPCC? where the House of Lords held that, again by 
analogy with the rule relating to police informers, the public interest required that 
the identity of those who give information concerning child abuse should remain 
immune from disclosure, since otherwise the NSPCC’s sources of information 
would dry up. Further, the Court of Appeal in the Gaskin case, just as did the 
House of Lords in the Rogers and the NSPCC cases, was prepared to condone, 
indeed encourage, suppression of evidence even if this resulted in making it 
impossible for the court to investigate the issues and determine the truth. In other 
words, the immunity was accorded as blanket immunity which would apply 
regardless of its effect on the administration of justice.*® 

One particular class of blanket immunity has attracted considerable litigation: 
immunity from disclosure of information obtained in the course of inquiries into 
complaints against the police under section 49 of the Police Act 1964. This 
immunity emanates from the decision in Neilson v Laugharne.” The plaintiff 
brought an action for trespass, false imprisonment and assault against the Chief 
Constable of Lancashire. Earlier the Chief Constable had set up an inquiry under 
section 49 of the 1964 Act to look into the police actions which led to the 
complaint. The plaintiff sought disclosure of statements made to the inquiry and of 
the report made by the investigating officer pursuant to section 49. The Court of 
Appeal accepted the claim of immunity for these materials, holding that the 
disclosure of statements made to the inquiry would be likely to impede the 
statutory purposes of section 49 by inhibiting police officers from giving their full 
co-operation to investigations of this kind. Accordingly, the Court of Appeal 
decided that the whole class of documents was immune from production. No 
regard was given to the effect that immunity might have on the prospects of the 
plaintiff to establish his case or on the ability of the court to determine the truth. As 
a result, this decision came to be accepted as establishing a rule whereby public 
interest immunity attaches to all statements made in the course of a section 49 
inquiry.” 

The matter was taken further in Makanjuola v Commissioner of Police for the 
Metropolis.*! The plaintiff brought an action against the police commissioner and 


35 id at 1552. 

36 Gaskin won on the privacy aspect of Article 8 and not on the point that he had a right to receive 
information under Article 10; Gaskin v United Kingdom, Series A, vol 160 (1990) 12 EHRR 36. 
Subsequently, Parliament passed the Access to Personal Files Act 1987, which would enable citizens 
to obtain information of this kind. 

37 [1977] 1 All ER 589. 7 

38 Though the blanket immunity was not always maintained. For example, in Campbell v Tameside 
Metropolitan Borough Council [1982] 2 All ER 791, the court ordered disclosure of documents 
concerned with child welfare notwithstanding the decision in the Gaskin case. 

39 [1981] 1 All ER 829. 

40 Heir v Commissioner of Police of the Metropolis [1982] 2 All ER 335. 

41 [1992] 3 All ER 617. 
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a police officer for assault. The plaintiffs initial complaint led to an investigation 
under section 49, which was followed by disciplinary proceedings and by an 
appeal, by the police officer involved, to the Disciplinary Appeals Tribunal. In the 
civil action the plaintiff sought discovery, inter alia, of witness statements taken in 
the course of the section 49 investigation and of transcripts of the hearings at the 
two disciplinary stages. Objection was taken on grounds of public interest 
immunity. Lord Donaldson MR found a simple expedient for circumventing the 
balancing exercise when he observed: 


Although it was submitted that the balancing operation had to be conducted in each case and 
that accordingly we were not bound by Neilson v Laugharne ... I consider that it at least 
binds us to start from the position that in a similar case public interest immunity will apply 
and that any re-balancing should only be undertaken if there are additional factors which need 
to be taken into account.” 


It should be noted that the immunity conferred by that decision was immunity 
from use in evidence, not simply immunity from disclosure. For the plaintiff was 
already aware of most of the materials in question because she was present during 
the disciplinary proceedings in which witnesses were called and documents 
adduced. Further, the immunity from use in evidence of the testimonies obtained at 
the disciplinary inquiry was undermined by the fact that the plaintiff was free to 
call the witnesses that she heard testifying at the inquiry. The effect of the decision 
was therefore to deprive the plaintiff of the facility of challenging the witnesses by 
reference to what they said at the inquiry. The Court of Appeal did not explain 
why, in the circumstances, this outcome was in the public interest. 

A similar line was taken in Halford v Sharples.* The applicant, a woman 
assistant chief constable, made a complaint of unlawful sex discrimination, on the 
grounds that they impeded her promotion, against the Home Secretary, the 
Inspector of Constabulary and the police authority. The respondents contended 
that the applicant’s lack of promotion was due to defects in the performance of her 
duties. To counter this contention she sought discovery of police complaints and 
disciplinary files which she had handled in the course of her duties and which were 
used by the chief constable in formulating his report about her performance. 
Rejecting the application for discovery, Sir Stephen Brown P said: . 


I consider that there is an overriding public interest in maintaining the integrity ofithe police 
complaints and disciplinary files. In my judgment this court is bound by the decisions in the 
Neilson and Makanjuola cases.“ 


How the ‘integrity’ of the disciplinary files would suffer from being considered 
by an industrial relations tribunal, which could conduct its proceedings in private, 
was not explained. Further, little attention was given to the effect that the 
withholding of the evidence might have on the applicant’s ability to prove sex 
discrimination without putting before the court all the materials relevant to the 
appraisal of her performance. Nonetheless, Butler-Sloss LJ had no doubt that: 


There is public interest immunity, which is subdivided into class immunity and contents 
immunity, and there is confidentiality which may arise in litigation, both with private and 
with public dimension. Consequently, in this appeal, if the class immunity did not apply, 
contents immunity would almost certainly be raised and if that failed it would not v preciide 
the raising of an objection'on the ground of confidentiality.* 


42 [1992] 3 All ER 620. 
43 [1992] 3 All ER 624. 
44 [1992] 3 AIER 633. 
45 [1992] 3 All ER 955. But see the powerful dissent by Ralph Gibson LJ. ! 
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Litigants are therefore warned to keep well clear, for there is more than one way 
of ensuring that they do not gain access to such information. In this way, the courts 
sought to block once and for all access to the class in question and free themselves 
from the responsibility of examining, on a case-by-case basis, whether the interests 
of the administration of justice outweighed the interests in non-disclosure. 

One would have thought that blanket immunity would at least produce certainty. 
But even certainty is not achieved under the present practice since in some 
situations the courts balk at accepting the consequences of this particular blanket 
immunity, as Peach v Commissioner of Police of the Metropolis illustrates. 
Blair Peach was killed by a policeman during a demonstration and his mother sued 
the police. Immediately after the incident the police started an inquiry and obtained 
statements from witnesses, including L who was with the deceased at the time. 
These statements were produced at the inquest into the deceased’s death, but the 
police commissioner refused to disclose them to the deceased’s mother in her 
action against the police. The commissioner claimed public interest immunity on 
the basis that under the rule in Neilson v Laugharne” the information was 
immune from disclosure. The commissioner argued that the material was obtained 
for the purpose of a section 49 inquiry which had been instituted in consequence of 
complaints against the police made by L in the statement she made following the 
incident. 

Giving judgment at first instance, Sir Neil Lawson decided that while he was 
bound by Neilson v Laugharne to hold that there was a public interest in protecting 
the confidentiality of documents produced for section 49 inquiries, he was not 
relieved of the need to balance this public interest against the countervailing 
interests of the plaintiff in the case before him. The Court of Appeal disagreed, 
however, holding that the decision in the Neilson case left no room for a balancing 
exercise. At the same time, the Court of Appeal could not bring itself to deny 
access to the best evidence regarding the deceased’s death. Accordingly, the court 
embarked on a tortuous legalistic consideration of questions such as these: When is 
an allegation against the police a ‘complaint’ for the purpose of section 49? Is it 
enough that the police believe that there has been a ‘complaint’ when in fact there 
has not been one? Is it enough that the police believe that they are conducting a 

-section 49 inquiry? What conditions have to be fulfilled for there to be a section 49 
inquiry? These are sterile questions with little bearing on the substance of the real 
issue in the case: does the public interest demand the suppression of relevant 
evidence? 

In the event the Court of Appeal decided that the documents were brought about 
only partly for a section 49 inquiry, since their predominant purpose was to 
facilitate a general investigation of the deceased’s death. Consequently, the Court 
of Appeal held that it was free of the shackles of Neilson v Laugharne.*® Having 
freed itself from precedent, the Court of Appeal conducted a balancing exercise 
and found that the interest in disclosure outweighed the public interest in secrecy, 
as Purchas LJ explained: 


Bearing in mind that after a period of some six years the fair trial of a civil action in which the 
evidence is given orally, based on recollection, the conduct of that trial would be seriously 


46 [1986] 2 All ER 129. For discussion, see Harlow and Rawlings, Pressure Through Law (London: 
Routledge, 1992) 177. 

47 n 44 above. 

48 Freedom from these shackles was also secured in Commissioner of Police of the Metropolis v Locker 
[1993] 3 All ER 584, by deciding that documents prepared for the purpose of an internal police 
grievance procedure did not fall under the Neilson v Laugharne rule. 
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inhibited if contemporary statements were not available for the purpose either of refreshing 

the memory of the makers of those statements or for cross-examining them were they to 

testify to facts not supported by the contents of those statements. 

While this conclusion is both just and consonant with the principle of Conway v 
Rimmer, the court was only able to reach it by drawing spurious distinctions which 
do little credit to the administration of justice. More significantly, the Court of 
Appeal in the Peach case did not criticise the claim for public interest immunity. 
On the contrary, it accepted that had the materials been obtained only for an 
inquiry under section 49 they would have been suppressed, notwithstánding their 
importance to the determination of the truth in this case. 

The position regarding the status of inquiries under s 49 of the 1964 Act has now 
changed. Presumably influenced by the reverberations of the Scott inquiry, the 
House of Lords has gone some way towards removing the bane of class immunity. 
It held in R v Chief Constable of West Midlands Police, ex p Wiley” that Neilson 
had been wrongly decided, that there were never sound grounds for believing that 
the disclosure of materials collected for the purpose of a police complaints inquiry 
would be deleterious to the public interest, and that such materials are not entitled 
to class immunity. Seeing how tenaciously the Court of Appeal has held on to this 
class immunity, the House of Lord’s judgment affects a bold change of policy. 
Equally important, there are indications in Lord Woolf’s speech of a willingness to 
revert to the Conway v Rimmer rule of judging claims for immunity on a cases by 
case basis and in the light of the importance of the evidence sought to the 
determination of truth. If this happens, the Matrix Churchill will have’ brought 
about an important improvement in the administration of justice. 

In relation to national security, blanket immunity subsisted both before and after 
Conway v Rimmer. In Conway v Rimmer itself there were dicta that could be 
interpreted as saying that decisions to withhold evidence on grounds of, national 
security must be left to ministerial discretion.*! Later, this view was clearly spelt 
out by the House of Lords in Council of Civil Service Unions v Minister for the 
Civil Service,’ where Lord Fraser stated: 


The decision on whether the requirements of national security outweigh the duty of fairness 
in any particular case is for the government and not for the courts; the government alone has 
access to the relevant information, and in any event the judicial process is unsuitable for 


reaching decisions on national security. 


Recently, this policy has been reiterated by Russell LJ, who held that ‘once there 
is an actual or potential risk to national security demonstrated by an appropriate 
certificate, the court should not exercise its right to inspect.’>* Thus, the words 
‘national security’ need only be uttered by a minister for the information in 
question to become inaccessible even in the interests of justice. In the United 


49 [1986] 2 All ER 144. 

50 The Times Law Report, July 15, 1994. 

51 [1968] 1 All ER 874, 880, 888, 890. ' : 

52 [1984] 3 All ER 935. i 

53 [1984] 3 All ER 944; see also per Lord Diplock at 952. 

54 Balfour v Foreign and Commonwealth Office [1994] 2 All ER 588, 596. The judge went on to say: 
‘We recognise the importance of this case to the appellant [whose application for discovery was 
refused], but in our judgment the uninhibited prosecution of his claim for unfair dismissal cannot 
prevail. We do not accept, as counsel submitted we should, that in such a situation a defendant should 
abandon his defence just as the Crown will abandon a prosecution where there exists a risk of the 
innocent being convicted.’ Both the Court of Appeal and the House of Lords refused leave to appeal. 
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States, by contrast, the courts have kept the jurisdiction to judge claims of 
privilege on grounds of national security firmly in their hands.» 


Acceptance of the Argument from Candour 


The principle in Conway v Rimmer has been eroded not only by the granting of 
blanket immunity but also, and perhaps more significantly, by a ready acceptance 
of the argument from candour. It stands to reason that, for instance, it is in the 
public interest that military secrets should be kept inviolable. But what justification 
is there for according public interest immunity to, say, statements in the course of 
a police inquiry under section 49 of the Police Act 1964? Or, to take another 
example, what justification is there for according immunity to correspondence 
between social workers? The argument from candour provides the justification. 
The argument from candour has two facets: internal and external. The internal 
facet proceeds as follows. For public institutions, such as government departments 
and local authority welfare agencies, to function properly, their officers must not 
be inhibited from expressing their candid professional views. In the absence of 
immunity, civil servants and other public employees would be inhibited in the 
expression of opinion. Ergo, immunity is in the public interest. The external facet 
proceeds on two assumptions: first, that to fulfil their functions, public bodies, 
such as the police, social workers or child welfare organisations, require 
information from the public. Second, if members of the public thought that such 
information might be made public, they would be reluctant to come forward. Ergo, 
-immunity is necessary in order to encourage the divulgence of information. 
The House of Lords in Conway v Rimmer was very critical of the internal facet 
of the argument from candour. Lord Upjohn said: 


I cannot believe that any Minister or high level military or civil servant would feel in the least 
inhibited in expressing his honest views in the course of his duty on some subject, such as 
even the personal qualifications and delinquencies of some colleague, by the thought that his 
observations might one day see the light of day. 


Lord Hodson added: 


“It is strange if civil servants alone are supposed to be unable to be candid in their statements 
made in the course of duty without the protection of an absolute privilege denied to other 
fellow subjects.” 


Notwithstanding the scepticism expressed in Conway v Rimmer about the 
validity of the argument from internal candour, some of the judges in that case 
were prepared to recognise that a few classes deserved immunity. These included 
disclosure which might have adverse political consequences, cabinet minutes, 
dispatches from ambassadors, communications between heads of departments and 
communications concerning ‘the promotion of high level personnel. 38 Candour 
was not the sole reason for immunity in these categories, but it appears to have 


55 United States v Reynolds (1953) 345 US 1; (Note) ‘The Military and State Secrets Privilege: Protection 
for National Security or Immunity for the Executive?’ (1982) 91 Yale LJ 570; Dycus, Berney, Banks 
and Raven-Hansen, National Security Law (Boston: Little Brown & Co, 1990). For the position in 
Canada, see Mewett, ‘State Secrets in Canada’ [1985] Can Bar Rev 358; Cohen, ‘Freedom of 
Information and National Security’ in McCamus (ed), Freedom of Information: Canadian Perspectives 
(Toronto: Butterworths, 1981) 151. 

56 [1968] 1 All ER 915. 

57 [1968] 2 All ER 903—904. 

58 [1968] 2 All ER 882—883, 888, 901—902, 914. 
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played a significant part. It is, therefore, not to be wondered at that later the courts 
extended the reasoning from candour to justify, as we have seen, immunity for 
communications between social workers concerning child welfare or communica- 
tions by policemen in the context of section 49 inquiries. 

The external argument from candour has proved even more powerful. 5 We 
have seen that the courts have extended immunity, by analogy to the immunity 
accorded to police informers, to the providers of information to the Gaming Board, 
to the providers of information to child welfare organisations, to the providers of 
information to police inquiries and the like. 

The factual basis for the external argument from candour is no sounder than that 
which is relied on in support of the internal aspect. It may be accepted, of course, 
that if the names of those who provide information to the NSPCC were to be made 
public as a matter of course, many people would be inhibited. But it is quite a 
different matter to suppose that people would be inhibited by the possibility that 
their name might figure in legal proceedings. Indeed, in some circumstances the 
providers of information might wish their information to be used for the purpose of 
doing justice: a point illustrated by Ex p Coventry Newspapers Ltd.® B was 
convicted in 1987 for unlawful wounding and sentenced to seven years 
imprisonment. Subsequently, he complained that the records of his interviews 
were falsified by Detective Constable W. An inquiry was launched into his 
complaint and materials obtained in the course of it were made available to B, 
whose appeal against his conviction was successful. In the meantime, a newspaper 
published an article about these events which gave rise to the suggestion that 
Detective Constable W interfered with court files. The officer sued the newspaper 
for libel. The newspaper was anxious to see the documents which had been made 
available to B, and the latter was willing to oblige, but he was duty bound by an 
undertaking not to reveal the materials disclosed to him. B, supported: by the 
newspaper, sought to be released from the undertaking so that ‘he may be allowed 
to hand over the materials to the newspaper for use in the libel action. 

Lord Taylor CJ explained that what was at stake here was not only the release of 
B from his undertaking but also public interest immunity. Referring to Makanjuola 
v Commissioner of Police for the Metropolis,®! he observed that materials 
obtained for an inquiry by the Police Complaint Authority are entitled to immunity 
even if they have been either read or referred to in open court. Nonetheless, the 
Lord Chief Justice found that the interests of justice outweighed the interest in 
immunity: 

If, as both CNL [the defendant newspaper] and the wider public now have every reason to 

suspect, these documents appear to point clearly towards corruption on the part of named 

police officers, it is surely not to be tolerated that those same officers should continue to 
mulct the press in damages whilst the courts disable their adversaries from an ‘effective 
defence by withholding the documents from them. That we believe would be repugnant alike 
to justice, the public and, we would suggest, to those who gave their co-operation to the PCA 

[the Police Complaints Authority] — CNL’s intended witnesses — the very people whose 

interest is said to underlie the immunity.@ 


1 
{ 
| 
59 See, for instance, D v NSPCC [1977] 1 All ER 589; Rogers v Secretary of State for the Home 
Department [1972] 2 All ER 1057; Hasselbald (GB) Lid v Orbinson [1985] 1 All ER 173. 
60 [1993] 1 All ER 86. 
61 [1992] 3 All ER 617. See text relating to n 41 above. 
62 [1993] 1 All ER 95. Cf Re Arrows Ltd (No 4), Re Bishopsgate Investment Management Ltd, Re 
Headington Investments Ltd [1993] 3 All ER 861; Re Manda [1993] 1 All ER 733. i 
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The argument from candour, in both its internal and external versions, is in any 
event undermined by the fact that immunity from production is not absolute but 
dependent on the outcome of the balancing process. As we have observed, even 
‘ blanket immunity is not impregnable. Further, as we shall shortly see, claims for 
immunity tend to give way in criminal cases. Thus, the providers of information 
cannot be wholly confident that their statements will never be produced in court. 
Since the possibility of disclosure does not, as things stand, have a serious adverse 
effect on the availability of advice from public officials and on the flow of 
information from the public at large, it would appear that immunity is not 
essential. What informants do need is not so much immunity from disclosure as 
immunity from being sued, but this cannot be provided by a rule of immunity from 
use in evidence, nor should it. 

The frequent judicial assertion that the need for promoting candour should, at 
the very least, be taken into account in the balancing process has given ministers 
and public bodies ample justification to claim immunity. For, surely, when the 
courts themselves have indicated that it is in the public interest that certain classes 
of documents should remain immune from production, it is only to be expected that 
ministers, who are charged with the protection of the public interest, should assert 
such public interest. 


Obstacles to Inspection 


When the House of Lords assumed responsibility for public interest immunity and 
set out the Conway v Rimmer balancing exercise, it could hardly have been 
predicted that a decade on the House of Lords itself would rob the balancing 
exercise of its efficacy. This process started with Burmah Oil Co v Bank of 
England.“ Burmah brought an action to set aside a sale of shares by it to the Bank 
of England on the grounds that the transaction had been unconscionable. The issue 
of public interest immunity concerned a number of documents consisting of 
memoranda of meetings between the Bank and ministers or high level government 
officials. Immunity was claimed on the grounds that the documents belonged to a 
class concerned with the formulation of government policy on economic matters. 
As the documents dealt with the official policy-making process, the House of 
Lords accepted that the Crown had made a good prima facie case for class 
protection. 

Having accepted that the withholding of the documents would serve the public 
interest, the court proceeded to the balancing exercise. In the course of so doing, 
several members of the panel expressed scepticism about the strength of the public 
interest in non-disclosure.© Seeing that a majority of the court did not attach 
much weight to the importance of non-disclosure, one would have expected the 
court to order disclosure straight away or, at the very least, to proceed directly to 
an inspection of the documents in order to determine their significance to the issues 
in dispute. Instead, the House of Lords demonstrated considerable shyness in this 
regard. Lord Wilberforce, who alone attached importance to non-disclosure, was 
of the view that once a claim for immunity has been made on solid grounds, it was 





63 This consideration was instrumental in removing immunity from s 49 inquiries: R v Chief Constable of 
West Midlands Police, ex p Wiley The Times, July 15, 1994. 

64 [1979] 3 All ER 700. For a general discussion, see Williams, ‘Crown Privilege and Burmah Oil’ 
[1980] CLJ 1. 

65 [1979] 3 All ER 723, per Lord Keith, at 720, per Lord Edmund-Davis, at 733, per Lord Scarman. 
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for the party seeking disclosure to demonstrate the existence of a counteracting 
interest calling for disclosure. Further, he considered that the court should not 
undertake a private inspection of documents ‘ except in the rare instances where a 
strong positive case is made out’ that the documents contain material evidence. 6r 
Lord Edmund-Davies though that, in order to persuade the court to’ inspect 
documents, it has to be shown to be ‘on the cards’ that the documents ‘contain 
material likely to assist the court, while Lord Keith required a showing of 
reasonable probability that the documents contained such material. 9 Thus, there 
was a majority for the view that an inspection will not take place unless the court 
has been persuaded that the documents contained information likely to assist the 
court. As there were indications, such as the coincidence of dates, which suggested 
that the documents in question did contain material information, the court 
inspected the documents and found them not to contain material necessary for 
disposing fairly of the cause. 

The conditions that have to be fulfilled before a court would inspect documents 
were more fully considered in Air Canada v ‘Secretary of State for Trade.” Air 
Canada brought an action against the Secretary of State claiming that ihe had 
improperly instructed BAA (the British Airports Authority) to increase landing 
charges. The minister produced documents passing between his department and 
BAA, but claimed public interest immunity for documents containing 
communications between government ministers and memoranda prepared for 
ministers which related to the formulation of policies concerned with BAA and its 
finances. The trial judge, Bingham J, held that the documents were clearly relevant 
and proposed to inspect them in order to determine whether they contained 
material likely to assist the adjudication of the issues. Although his decision was 
clearly consonant with the principles of Conway v Rimmer, the House of Lords 
approved its reversal. 

The House of Lords proceeded from the assumption that it was in the public 
interest to protect from disclosure government papers concerned with the workings 
of the Cabinet and with the formulation of government policy.” The court then 
turned to consider the other side of the scales. The documents were: ‘clearly 
relevant. Further, it was accepted that they were necessary for disposing fairly of 
the cause.” But the court still had to determine whether non-disclosure would 
have a deleterious effect on the ability of the court to judge the issues fully and 
adequately. Bingham J felt, as we have seen, that he could not come to a decision 
on this point unless he looked at the documents, but the House of Lords thougit 


otherwise. Lord Fraser explained: i 


in order to persuade the court even to inspect documents for which public interest immunity 

is claimed, the party seeking disclosure ought at least to satisfy the court that the documents 

are very likely to contain material which would give substantial support to his contention on 

an issue which arises in the case, and that without them he might be ‘deprived of the means of 
. proper prosecution’ of his case.” 


66 [1979] 3 All ER 708. ! 
67 [1979] 3 All ER 711. í 
68 [1979] 3 All ER 718—719. 


69 [1979] 3 All ER 726. 

70 [1983] 1 All ER 910. For a general discussion, see Tonning, ‘Crown Privilege in Regard to Upper 
Echelon of Government Documentation’ (1981) UNBL LJ 121. 

71 [1983] 1 All ER 915, 919. 

72 [1983] 1 All ER 915. 

73 [1983] 1 All ER 917, emphasis provided. 
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It was not enough for the party seeking disclosure to show that the documents 
would help establish the truth one way or the other. The party seeking discovery, it 
was held, must show that the documents are likely to assist his own case.” 

This requirement presents a major obstacle to overcoming a claim for public 
interest immunity, for, clearly, the party seeking disclosure has no access to the 
documents, does not know their contents and, ordinarily, cannot prove that the 
documents are likely to affect the outcome of the case, let alone that they would 
assist his own case. Carol Harlow and Richard Rawlings describe this as a ‘“‘Catch 
22” dilemma: without the evidence the case cannot be won; without the case the 
evidence cannot be secured.’” 

This decision, perhaps more than any other decision, has seriously eroded the 
principle of judicial scrutiny of claims for public interest immunity propounded by 
Conway v Rimmer. It also amounts to a reversal of the principle that the party 
seeking to withhold documents from discovery bears the burden of showing that 
the public interest so requires.”° Judicial scrutiny has been thus emasculated not 
by an open change of policy but by means of a technical ploy. Conway v Rimmer 
decided that no order should be made for the disclosure of documents in respect of 
which a prima facie valid claim for immunity has been made, except where the 
court is satisfied that disclosure is necessary in the interests of justice. To be so 
satisfied the court needs to inspect the documents to find out what they contain. 
Yet, on the Air Canada ruling, no inspection may take place unless the party 
seeking disclosure has shown that the documents will assist his case. Since, in the 
majority of cases, the party seeking disclosure is ignorant of the contents of the 
documents, this requirement is a bar to inspection, without which no order for 
disclosure can be made. It follows, in effect, that once a claim for immunity has 
been made, which is valid on the face of it, this is the end of the matter. Further, 
the rule in Air Canada has not remained confined to Cabinet papers and high level 
policy-making communications. It has even been applied where a citizen sued the 
police for wrongful arrest and false imprisonment.” 

Not only did Air Canada undermine the Conway v Rimmer policy of judicial 
scrutiny of ministerial claims, it also tends to undermine the public interest in the 
administration of justice, which Conway v Rimmer set out to promote. Lord 
Wilberforce, this time a member of the majority in Air Canada, had this to say of 
the idea that it was in the interests of justice that judgments should be given on the 
basis of all existing and available evidence: 


In a contest purely between one litigant and another, such as the present, the task of the court 
is to do, and to be seen to be doing, justice between the parties, a duty reflected in the word 
‘fairly’ in the rule [RSC Ord 24, r 13]. There is no higher additional duty to ascertain some 
independent truth. It often happens, from the imperfection of evidence, or the withholding of 
it, sometimes by the party in whose favour it would tell if presented, that an adjudication has 
to be made which is not, and is known not to be, the whole truth of the matter; yet, if the 
decision has been in accordance with the available evidence and with the law, justice will 
have been fairly done.” 


74 per Lords Wilberforce, Edmund-Davis and Fraser; Lords Scarman and Templeman disagreeing. 

75 Pressure Through Law (London: Routledge, 1992) 175. 

76 Dv NSPCC [1977] 1 All ER 589, 619: “The disclosure of all evidence relevant to the trial of an issue 
being at all times a matter of considerable public interest, the question to be determined is whether it is 
clearly demonstrated that in the particular case the public interest would nevertheless be better served 
by excluding evidence despite its relevance. If, on balance, the matter is left in doubt, disclosure 
should be ordered.’ 

- 11 Evans v Chief Constable of Surrey Constabulary (Attorney General intervening) [1989] 2 All ER 594. 

78 [1983] 1 All ER 919. 
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This reasoning is suspect. For while it is true that in an adversary system the 
court has no obligation, indeed no power, to seek to ascertain the facts 
independently of the evidence that the parties choose to present to it, it does not 
follow that the court has no duty to assist a party to obtain evidence relevant to the 
issue before the court.”? As has already been suggested, a court that is not 
prepared to assist a party to obtain relevant evidence fails in its obligation to afford 
that party an opportunity to prosecute his cause, because the facility of obtaining 
and presenting evidence is essential to the establishment of one’s legal rights. The 
decisions in Burmah Oil Co and Air Canada place a clog on the administration of 
justice and should be reconsidered; especially now that the Court of Appeal has 
held that a claim for public interest immunity in criminal trials cannot be properly 
determined without inspection of the material in question.* 


D Public Interest Immunity in Criminal Proceedings 


ainil 

In Matrix Churchill, itself a criminal prosecution, the court was concerned with the 
operation of public interest immunity in criminal proceedings. The position in 
criminal cases is, fundamentally, no different from that in civil proceedings. ši 
The interests at stake are, however, very different because in criminal prosecutions 
the accused runs the risk of punishment, which may involve loss of liberty, of 
property and of reputation. Nevertheless, the balancing test of Conway v Rimmer 
is perfectly capable of according adequate weight to the interest of protecting the 
innocent from conviction.” 

It has long been acknowledged, even before Conway v Rimmer, that the heeds of 
the accused to prove his innocence would in most situations outweigh the public 
interest in non-disclosure. Already in the nineteenth century it was accepted that 
the interest of the accused overrides the immunity from disclosing the identity of 
police informers. Mustill LJ has recently restated this principle: 


There was a strong ... overwhelming public interest in keeping secret the source of 
information, but . " there was an even stronger public interest in allowing a defendant to put 
forward a tenable case in the best light. 


It has been held that if, in order to enable an accused to defend himself, it is 
necessary to order the disclosure of sensitive information about police surveillance 
methods, the courts would not shrink from doing so.* 

Notwithstanding the precedence given to the interests of accused persons, the 
balance may on occasion come down in favour of non-disclosure. In R v Governor 
of Brixton Prison, ex parte Osman (No 1 Je it was accepted that the balancing 
exercise appropriate in habeas corpus cases is the same as in criminal proceedings 


i 





79 Lord Scarman stressed this point in Air Canada, when he disagreed with the majority’s ‘approach; 
[1983] 1 All ER 925. 

80 See R v Keane [1994] 2 All ER 479, discussed below. 

81 R v Governor of Brixton Prison, ex p Osman (No I) [1992] 1 All ER 108. See Wharam, ‘Crown 
Privilege in Criminal Cases’ [1971] CLR 675; Smith, ‘Public Interest Immunity in Criminal Cases’ 
[1993] CLJ 1; Tomkins, n 1 above. 

82 See, for example, R v Keane [1994] 2 All ER 478, 485. 

83 Richardson (1863) 3 F & F 693; Wharham [1971] CLR 675. 

84 Agar [1990] 2 All ER 442, 448. See also R v Hennessey (1978) 68 Cr App R 419. { 

85 Rankie [1986] 2 All ER 568; Johnson [1989] 1 All ER 121 (both concerned with police observation 
posts). 

86 [1992] 1 All ER 108. | 
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and that the weight to be attached to the interest of seeing justice done to the person 
involved is very great. However, it was also held that the public interest in 
withholding documents connected with, inter alia, the formation of high level 
policy prevailed, because the documents were not capable of assisting the applicant 
in supporting his claims.*’ In another criminal case the withholding of information 
was sanctioned on the grounds that disclosure of police reports would hinder the 
functioning of a statutory body.*® 

It would, however, seem that the Air Canada rule, whereby an inspection will 
not take place unless the party seeking disclosure persuaded the court that the 
document sought would assist his case, does not obtain in criminal prosecutions. In 
criminal proceedings the court will' inspect documents for which a claim for 
immunity has been made in order to determine whether it was in the interests of the 
accused that they should be released to him.® Moreover, the prosecution is 
obliged to give the accused adequate notice of the existence of information for 
which public interest immunity is claimed, and notify the accused of the nature and 
grounds for the claim. Further, the defence must have an opportunity to make its 
representations to the court.” 

In R v Ward,” Glidewell LJ referred to the question whether the prosecution 
was obliged to give notice to the defence where it wished to withhold documents on 
grounds of public interest immunity and said: 


[W]hen the prosecution acted as judge in their own cause on the issue of public interest 
immunity in this case, they committed a significant number of errors which affected the 
fairness of the proceedings. Policy considerations therefore powerfully reinforce the view 
that it would be wrong to allow the prosecution to withhold material documents without 
giving any notice of that fact to the defence. If, in a wholly exceptional case, the prosecution 
are not prepared to have the issue of public interest immunity determined by a court, the 
result must inevitably be that the prosecution will have to be abandoned. 


This approach was somewhat qualified in R v Davis and other appeals,” 
where Lord Taylor CJ outlined three different procedures which could be followed 
where the prosecution wished to rely on public interest immunity but desired to 
limit the notice to the defence. The first procedure, which would normally apply, 
requires the prosecution to give notice to the defence that they are applying for a 
ruling by the court and indicate to the defence at least the category of the material 
which they hold. The defence would then have the opportunity to make 
representations to the court. The second procedure is to be followed where 
disclosure of the category of the material in question would in effect reveal that 
which the prosecution contended could not be revealed. The prosecution must still 
notify the defence of the application to the court, but the category of the material 
need not be disclosed and the application would be heard ex parte. The third 
procedure would apply in the exceptional case where to reveal even the fact that an 
ex parte application is to be made would ‘let the cat out of the bag.’ In this situation 





87 See also Re Barlow Clowes Gilt Managers Ltd [1991] 4 All ER 385, noted in Zuckerman in ‘More 
About Confidentiality and Fraud’ (1992) 108 LQR 30. Cf R v Clowes [1992] 3 All ER 440. 

88 R v Lewis Justices, ex p Home Secretary [1973] AC 388. See also R v Keane [1994] 2 All ER 478. 

89 R v Clowes [1992] 3 All ER 440, 445. 

90 R v Ward [1993] 2 All ER 577, where the Court of Appeal expressed concern that decisions to 
withhold information on grounds of operational sensitivity were taken by the prosecution alone without 
reference to the court; for comment, see Tomkins, n 1 above; Smith, ‘Public Interest Immunity and 
Sensitive Material’ [1993] CLJ 357; Zuckerman, Jackson and Doran in [1993] All ER Annual Rev. 

91 [1993] 2 All ER 577, 632-633. 

92 [1993] 2 All ER 643. 
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the prosecution must apply to the court ex parte without notice to the defence. It 
goes without saying that in all three instances the inspection of documents:is to be 
carried out by the court in private. ` ; 
Perhaps the most important point that emerges from the recent case law is that in 
criminal cases a judge must inspect the material for which public interest immunity 
is claimed before deciding whether to uphold the claim. This point was stressed in 
R v Keane,” where Lord Taylor CJ adopted the test proposed by Jowitt J in Rv 
Melvin and Dingle” for determining whether material for which immunity is 
claimed is capable of assisting the defence. The test is broadly defined so as to 
capture even material which is only remotely likely to assist the defence: 


I would judge to be material in the realm of disclosure that which can be seen on a sensible 
appraisal by the prosecution: (1) to be relevant or possibly relevant to an issue in the case; (2) 
to raise or possibly raise a new issue whose existence is not apparent from the evidence the 
prosecution proposes to use; (3) to hold out a real (as opposed to fanciful) prospect of 


providing a lead on evidence which goes to (1) or (2).” 


This review of the position in criminal cases suffices to bring out three! aspects 
which are relevant to the present discussion. First, while the courts attach 
precedence to the needs of accused persons to defend themselves, the balancing 
process still applies and the courts show deference to the public interest in non- 
disclosure even in criminal proceedings. Second, in criminal cases immunity is 
unlikely to be sanctioned without inspection of the evidence for which immunity is 
claimed. Third, in none of the cases mentioned above did the courts criticise 
ministers or other officials for making claims for public interest immunity.°° On 
the contrary, in one case the court upheld the Attorney-General’s claim for public 
interest immunity in respect of a police report submitted to the DPP, even though 
the police were prepared to release the report.’ In another case a judge in a civil 
action instructed company liquidators to raise a claim of public interest immunity 
in a criminal trial.” 


E Conclusion — Prime Judicial Responsibility | 
The Matrix Churchill case has given rise to a lively debate concerning ministers’ 
position with regard to the issue of public interest immunity certificates. The 
Attorney-General has stated that ministers have a duty to claim public! interest 


immunity.” Some commentators have questioned this assertion.! Others have 





93 [1994] 2 All ER 478. 

94 20 December 1993, unreported. ‘ ! 

95 [1994] 2 All ER 484. This test of materiality is addressed to the prosecution because it is for the 
prosecution to judge, in the first place, which evidence is sufficiently relevant to justify an application 

_ for immunity. a 

96 Even though it was at one time government policy not to claim immunity for documents relevant to the 
defence in criminal proceedings: Viscount Kilmuir, HL Deb vol 107, col 745, 6 June 1956; [1959] 
CLR 10. Cf R v Cheltenham Justices [1977] 1 All ER 460. ! 

97 Evans v Chief Constable of Surrey Constabulary (Attorney General intervening) [1989] 2 All ER 594. 
98 Re Barlow Clowes Gilt Managers Ltd [1991] 4 All ER 385. ! 
99 House of Commons, 10 November 1992; letter to The Times, 13 November 1992. 

100 Bradley, Justice, Good Government and Public Interest Immunity [1992] PL 514; Ganz, Matrix 
Churchill and Public Interest Immunity (1993) 56 MLR 564. Ganz is right to suggest that judicial 
dicta, to the effect that ministers do not have the power to waive immunity, do not imply that they have 
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issuing public interest immunity certificates. See also discussion of waiver in Zuckerman, op cit n 23 
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advanced the view that, as the law stands at present, the Attorney-General was 
right in asserting that ministers have a duty to claim immunity.” The 
commentators seem, however, to be united in the view that it is undesirable that 
ministers should claim immunity from disclosing evidence in criminal proceedings 
and their criticism has been tinged with a note of condemnation of the ministerial 
practices in the Matrix Churchill case. 

In condemning ministers, critics have overlooked the role played by the courts in 
this regard. The courts have made it the law of the land that the responsibility for 
deciding whether evidence should be given in legal proceedings lies with judges 
and not with ministers. The role of ministers, it has been held, is confined to 
informing the courts, by means of public interest immunity certificates, of the 
adverse consequences which may result from the disclosure of documents or 
information for which ministers are responsible. It is not for ministers to decide 
whether evidence should be disclosed in legal proceedings, nor do they possess the 
information necessary for such a decision. 

Of course, in making a claim for immunity ministers must exercise judgment 
and discretion in determining whether it is indeed the case that suppression would 
be beneficial for the public interest within areas of government business for which 
they are responsible. They are, after all, supposed to have at their disposal the 
expertise for forming a judgment in this matter. Accordingly, ministers might be 
legitimately criticised if they reach conclusions which are unwarranted as a matter 
of fact or of policy. For example, a claim that the public interest would be served 
by withholding from accident victims information about their treatment in NHS 
hospitals would appear unfounded. So would a claim that people would be more 
willing to report car accidents if their reports were withheld from the courts. 
However, it does not follow from this that ministers must confine their 
consideration to causal connections between disclosure and injury to some public 
interest. Government ministers do not operate in a vacuum, nor can they consider 
every matter under their jurisdiction from scratch, as if there were no existing 
practices. Ministers make decisions against the background of existing procedures 
and follow conventions that have been evolved over time and that have on occasion 
been tested in the courts. When an administrative practice has been subjected to 
judicial scrutiny and been found valid, ministers are entitled, and on occasion even 
bound, to follow it in future situations. 

In the field of public interest immunity, ministerial practices and judicial policies 
feed upon each other. Both, however, have to use statute as their starting point and 
take on board entrenched conventions of public administration. The law 
concerning public interest immunity has evolved against the background of the 
notorious catch-all provision of s 2 of the Official Secrets Act 1911. Although this 
provision has now been abolished and replaced by the more guarded and liberal 
provisions of the Official Secrets Act 1989, the administrative philosophy 
continues to embrace the tenet that secrecy is in the interest of good government. !™ 
This philosophy has received judicial approval on countless occasions, as many of 
the cases mentioned in this article demonstrate. In Conway v Rimmer itself, Lord 
Reid said: 


101 Smith, Public Interest Immunity in Criminal Cases (1993) 52 CLJ 1; Tomkins, Public Interest 
Immunity after Matrix Churchill [1993] PL 530; Allan, Public Interest Immunity and Ministers’ 
Responsibility [1993] CLR 661. 

102 Current Law Statutes (1989) Vol 1, 6-2. 
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The business of government is difficult enough as it is, and no government could contemplate 
with equanimity the inner workings of the government machine being exposed to the gaze of 
those ready to criticise without adequate knowledge of the background and perhaps with 
some axe to grind. That must in my view also apply to all documents concerned with policy 
making within departments . . . Further, it may be that deliberations about a particular case 
require protection as much as deliberations about policy.’ 


Accordingly, David Williams’ description of the situation is as valid today as it 
was thirty years ago: 


A steady repetition of arguments about the need for frankness, about the value of confidential 
relationship between Minister and civil servant, about the criteria of administrative 
efficiency, and so forth, has certainly helped the official view . . . It has shifted the onus of 
proof. Those who wish to support publicity wherever possible have been thrown on the 
defensive. It seems to have been forgotten that in a democratic country the onus should be on 
those who support secrecy to justify their case.“ 


‘In this country,’ Carol Harlow and Richard Rawlings write, ‘a wall of silence 
blocks public access to information. Britain is almost alone in the western.world in 
possessing neither Freedom of Information legislation nor a general right to access 
to data held in official files.’!5 On their part, the judiciary have shown 
remarkable willingness to bolster this wall of silence by placing their trust in the 
ability of ministers to judge what is in the public interest, as Stephen Sedley has 
recently pointed out.!°° Indeed, the courts have shifted the burden of proof with 
regard to public interest immunity. Once a claim for immunity has been made, 
which is within the accepted range of claims, the onus is on the party seeking 
disclosure to persuade the court that the interest in non-disclosure: may be 
overcome. To make things worse, the ruling in the Air Canada case ensures that, 
in civil litigation, this onus is practically impossible to discharge. 

Surely, when ministers read judicial decisions that exalt the importance of 
maintaining the secrecy of Cabinet papers, of promoting the confidentiality of 
advice given by civil servants to ministers, of screening high level policy-making 
processes from the public gaze, they are entitled to feel persuaded that they are 
rendering an important public service when they issue public interest immunity 
certificates. In some situations, the courts did not even require the advice of 
ministers in order to conclude that secrecy is important to the proper functioning of 
government and of other social organisations. Many decisions have involved no 
ministerial claim and no public interest immunity certificates. The courts have 
been only too willing to hold that secrecy will promote the welfare of children, or 
aid police operations, or assist inquiries into police misconduct. Only two years 
ago the Court of Appeal stated that ‘where a litigant holds documents in a class 
prima facie immune, he should (save in a very exceptional case) assert that the 
documents are immune and decline to disclose them, since the ultimate judge of 





I 

103 [1968] 1 All ER 888. Though Lord Reid did not elaborate how critics could possibly have adequate 
background knowledge while a policy of secrecy is being pursued. A different policy was evolved by 
the courts in Australia: Sankey v Whitlam (1978) 21 ALR 505; Ligertwood, op cit n 10'above, 289. 
See also Eagles, ‘Cabinet Secrets’ [1980] PL 263. For an American perspective, see'Quint, ‘The 
Separation of Powers Under Nixon: Reflections on Constitutional Liberties and the Rule of Law’ 
[1981] Duke LJ 1. 

104 Not in the Public Interest (London: Hutchinson & Co, 1965) 57—58. 

105 Harlow and Rawlings, Pressure Through Law (London: Routledge, 1992) 172. See also Nettheim, 
‘Open Justice and State Secrets’ (1985—86) 10 Adel LR 281; Wetlaufer, ‘Justifying Secrecy: An 
Objection to the Deliberative Privilege’ (1989—90) 65 Indiana LJ 845. 

106 ‘The Sound of Silence: Constitutional Law Without a Constitution’ (1994) 110 LQR 270. See also 
Aronson and Franklin, Review of Administrative Action (Sydney: Law Book Co, 1987) 402. 
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where the balance of public interest lies is not him but the court.’!°” Even if it is 
thought that these words do not impose a legal duty on ministers to claim 
immunity, they certainly justify ministers to put forward claims for immunity in 
respect of classes of documents which have been recognised by the courts as prima 
facie entitled to immunity. This is exactly what ministers did in the Matrix 
Churchill case and they can hardly be blamed for doing so. 

One final point needs to be made in order to avoid misunderstanding. It is not 
suggested that the practices that have been developed since Conway v Rimmer are 
desirable or defensible. On the contrary, they are harmful to a healthy 
administration of justice and are inimical to good government in a democratic 
society. More specifically, they have undermined the sensible and enlightened 
principles of Conway v Rimmer. What is suggested, instead, is that ministers do 
not bear a major responsibility for this state of affairs. They have followed well- 
established practices which have had the courts’ seal of approval. Further, if 
ministers were to be made the sole culprits in the aftermath of the Scott inquiry, 
only limited progress will have been made, for the law will have been left 
unchanged. The courts would remain free to continue granting licence for 
suppression of evidence in all but criminal prosecutions. Stephen Sedley has 
recently written that ‘it has taken the Matrix Churchill affair and the Scott Inquiry 
to compel serious scrutiny of the assumptions about the competence of ministerial 
and departmental government which have underlain the courts’ willingness to 
accept public interest immunity certificates from ministers.’!°° Clearly, then, if 
we are seriously interested in the reform of the law on public interest immunity, we 
must start by acknowledging that the judiciary are primarily responsible for the 
present state of affairs and not shrink from putting the courts themselves on trial 
and not just ministers. 


a E 
107 Makanjuola v Commissioner of Police for the Metropolis [1992] 3 All ER 617, 623 per Bingham LJ. 
108 op cit n 104 above, at 282. 
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Truth, Reason and Justice: Epistemology and Politics 
in Evidence Discourse 


Donald Nicolson* 


Introduction 


Critical legal theory in its many guises (Marxist, feminist, Critical Legal Studies, 
postmodernist, etc) has devoted much attention to the role played by the dominant 
legal discourse of positivism in encouraging a complacent approach to the politics 
of law. The argument has been frequently and validly made that a theory which 
seeks to separate questions of justice and morality from the study and 
understanding of law has discouraged generations of students, academics and 
practitioners, if not the general public as well, from questioning the justice of 
particular laws and legal systems. Very little attention has, however, been paid to 
the relationship between theory and practice as it relates to the handling of facts in 
the legal arena; a task which paradoxically takes up far more of a lawyer’s time 
and may be far more crucial to the outcome of legal issues than legal argument. An 
extensive literature which is highly critical of the system of fact-finding in the 
Anglo-American legal systems does exist, but it has concentrated on the actual 
workings of these systems without devoting attention to the theoretical 
assumptions underpinning the process of fact-finding and their relation to the 
study, teaching and practice of this process.’ 

This article seeks to redress ‘this imbalance by critically examining the 
epistemology and politics of mainstream evidence discourse in relation to three 
core concepts: truth, reason and justice. The critique is largely of a theoretical 
nature. It is not suggested that studies which suggest a lack of fit between the 
theory and ‘reality’ of fact-finding are any less important and cannot usefully 
supplement a theoretical critique. However, space constraints dictate that they will 
only be briefly discussed in connection with suggestions for improvements in the 
study and teaching of evidence.” 

The main contention of this article is that, given both its intellectual ancestry and 
political function, mainstream discourse on evidence can best be understood as a 
form of positivism. This ‘fact positivism’ is to the study and practice, of fact- 
finding what legal positivism is to the study and practice of law. Both encourage 
the view that the task of lawyers and adjudicators is neutral and value-free. Both 
focus attention on logic, whether of rules or of proof, and away from the inherently 
political and partial nature of law and facts. 





*Faculty of Law, University of Bristol. : 
I would like to acknowledge the huge debt I owe to Eugene MacNamee who co-wrote the paper, delivered 
at the 1992 Law and Society conference in Philadelphia, on which this article is based. I would also like to 
thank William Twining for his helpful comments on earlier drafts. Neither are in any way responsible for 
the ideas expressed. i 


1 Twining, Rethinking Evidence: Exploratory Essays (Oxford: Basil Blackwell, 1990) p 76. 
2 At pp 742—743 below. 
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For convenience, one can divide mainstream evidence discourse into three broad 
strands. These strands cannot be said to reflect exactly the various approaches to 
the issues of truth, reason and justice. They are rather more in the nature of 
Weberian ideal types, identified for the purpose of analysis. 

The central intellectual strand of Anglo-American evidence discourse has been 
termed the ‘rationalist tradition’ by William Twining, its original excavator.? It 
was significantly influenced by the Enlightenment and positivism, and is to be seen 
in the writing of scholars such as Bentham, Thayer, Wigmore and Cross. Since the 
rationalist tradition has dominated evidence scholarship, it will be useful at the 
outset to have an idea of those of its core tenets and implicit assumptions which are 
relevant to this article. According to Twining, they are as follows: 


— There is such a thing as an objective reality which can be discovered and 
which exists independently of human knowledge (a foundationalist 
epistemology); 

— Truth is defined as knowledge which corresponds to this objective reality 
(the correspondence theory of truth); 

— Although present knowledge about past events is typically based upon 
incomplete evidence, the best way for discovering truth is through reason; 

— The rational method of discovering truth is through drawing inferences 
inductively from the relevant evidence, with deduction playing a secondary 
role (scientific rationality); 

— Although there are a number of other values to be protected in fact-finding, 
such as national security, civil liberties, etc, rectitude of decisions has a 
high priority in legal fact-finding; 

— The aim of adjectival law is rectitude of decision; 

— Justice is achieved through the application of substantive law to correct facts 
(expletive justice). 


Of the adherents to the rationalist tradition, Twining distinguishes between 
‘complacent rationalists,’ who are complacent about whether its central tenets are 
actually upheld in practice, and ‘aspirational rationalists,’ who regard them as 
ideals to be strived for. For instance, many rationalists regard the adversarial 
system as the best method for ascertaining the truth, whereas others regard the two 
as fundamentally incompatible.* 

The second strand of evidence discourse has been dubbed the ‘new evidence 
scholarship.’ It arose in the 1970s to challenge much of the complacency and 
sterility of the rationalist tradition and has explored a wide range of issues hitherto 
not considered relevant to the study of evidence, such as probabilities and 
inference, procedure, the sociology of trials and other legal processes, 





3 Twining, op cit n 1, ch 3. See also shorter versions in Campbell and Waller (eds), Well and Truly 
Tried (Melbourne: Law Book Co, 1982); Twining, Theories of Evidence: Bentham and Wigmore 
(London: Weidenfeld & Nicolson, 1985); Anderson and Twining, Analysis of Evidence (London: 
Weidenfeld & Nicolson, 1991). 

4 Compare eg Thibaut and Walker, Procedural Justice: A Psychological Analysis (Hillsdale, New 
Jersey: Erlbaum, 1975) with Frank, Courts on Trial (Princeton: Princeton University Press, 1949; 
revised ed, 1970). 

5 Lempert, ‘The New Evidence Scholarship: Analysing the Process of Proof’ in Tillers and Green (eds), 
Probability and Influence in the Law of Evidence (Dordrecht: Kluwer, 1988). For a fuller overview, 
see Twining, op cit n 1, esp ch 11. 
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narratology, psychology, etc. However, of the three core concepts relevant to this 
article, new evidence scholars have in general only questioned the rationalist 
tradition’s conceptualisation of reason.’ Whereas contemporary scepticism is 
accepted to the extent that it requires a new model of rationality, the truth that is 
sought remains an objective truth; the justice, expletive justice. The transportation 
has been modernised, but the destinations remain the same. 

The third, and by far the most pervasive, strand of evidence discourse I shall call 
‘complacent fact positivism.’* It is characterised by the hard-nosed, practical and 
unreflective practitioner whose overwhelming concern is the winning of cases, 
rather than the search for such a fickle mistress’ as truth or anything as prosaic as 
justice. Such an attitude is fostered by evidence textbooks. When not ignoring the 
issues of truth and justice altogether, anecdotes are related in which, for instance, a 
judge asks counsel arguing against the admissibility of certain evidence ‘Am I not 
to hear the truth?’, only to be told ‘No, Your Lordship is to hear the evidence.’ !° 
The moral of the story is supposed to be that there are many rules of admissibility 
which exclude what might appear to the ‘naive’!! as facts relevant to the 
ascertainment of truth. But another lesson is learnt: questions of truth! are not 
questions for lawyers,'? but for head-in-the-clouds philosophers, éndlessly 
debating whether or not unobserved trees ‘really’ fall in the Black: Forest. 
Occasionally, the system and, more frequently, its evidential rules are criticised, 
but such criticisms are addressed to the law’s internal logic, rather than its 
epistemological assumptions, practical application or overall justice. ` 

I will not deal directly with complacent fact positivism. This is because, first, it 
is largely unreflective and, second, because it is my argument that its 
pervasiveness is at least partly due to the rationalist tradition’s approach to truth, 
reason and justice. I will also argue that, even if the recommendations of new 
evidence scholars regarding reason were to be adopted, we would still be a long 
way from inculcating a critical approach to the study and practice of fact-finding. I 
shall thus focus my attention on the rationalist tradition as described by Twining 
and on the new evidence scholarship as represented by him. I am aware ‘that this 
approach runs the risk of caricature. It may be that there is no such thing as the 
rationalist tradition,” or that its assumptions have had very little influence, or that 
Twining is unrepresentative of other new evidence scholars. But until more writers 





6 But cf Bernard Jackson, Law, Fact and Narrative Coherence (Liverpool: Deborah Charles 
Publications, 1988); Haldar, ‘The Evidencer’s Eye: Representations of Truth in the Laws of Evidence’ 
(1991) II Law and Critique 171, and the more tentative discussions of Bankowski, ‘The Value of 
Truth: Fact Scepticism Revisited’ (1981) 3 LS 257, ‘The Jury and Reality’ in Findlay and Duff (eds), 
The Jury Under Attack (London: Butterworths, 1988) and John Jackson, ‘Two Methods of Proof in 
Criminal Procedure’ (1988) 51 MLR 549, ‘Theories of Truth Finding in Criminal Procedure: An 
Evolutionary Approach’ (1988) 10 Cardozo LR 475. 

7 See ns 54 and 55 below and accompanying text. i 

8 Not to be confused with complacent rationalism. Complacent fact positivism is unconcerned about 
truth and justice as goals, complacent rationalism about whether they are achieved in practice. 

9 The gendered nature of this metaphor is deliberate. In evidence discourse, truth (like justice, virtue and 

- beauty in other discourses) is portrayed as stereotypically female: desirable, fickle and elusive; 
whereas fact-finding is undertaken in rational fashion by hard-nosed, practical men who live in the real 
world, i 

10 Murphy, A Practical Approach to Evidence (London: Blackstone, 3rd ed, 1985) p 1. | 

11 ibid at p 2. 

12 The closest to a mention of truth to be found in the indexes of leading British textbooks is a reference to 
truth-drugs in Tapper, Cross on Evidence (London: Butterworths, 8th ed, 1990). 

13 Twining, op cit n 1, at p 74. See also p 350, regarding whether the new evidence scholars constitute a 
coherent scholarship. 
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on evidence address issues of a theoretical nature, Twining’s views will have to 
suffice as a convenient focus for discussion. 


B Evidence and Epistemology 


A core assumption of the rationalist tradition is that there exists an objective truth 
‘out there’ waiting to be discovered. Such an epistemology may be termed 
‘foundationalist’ because it attempts to provide unshakeable foundations for 
knowledge, morality, justice, etc.!* Its adoption by the rationalist tradition stems 
from the latter’s historical link with the Enlightenment and its faith in Reason, 
Science and Progress, all conceptualised in capitals.‘ In terms of this thinking, 
the proper application of Reason allows us to discover objective Truth, which in 
turn provides the basis for Science to promote Human Progress (or, more 
accurately, that of Man’®). 

Over the last few decades, the apparent failure of the Enlightenment project to 
deliver its promise of a social utopia through continuous scientific advances has 
led, inter alia, to a questioning of its epistemological assumptions. Contemporary 
scepticism — variously described as postmodernist, poststructuralist, anti- 
foundationalist, etc — has manifested itself in the recognition of the relativity and 
partiality of knowledge and truth (scientific as well as humanistic), and its 
inseparability from power, the unattainability of a universalist morality and the 
inadequacy of language as a means of capturing ‘reality.”!” 

Twining, however, declines to abandon completely a foundationalist 
epistemology on two grounds. The first is his conclusion that, while the social 
construction and relativity of knowledge is now generally accepted,!8 theorists 
who deny the existence of objective truth are ‘rare birds.’!? Twining appears thus 
to accept knowledge rather than truth scepticism. He is a weak rather than a strong 
sceptic. However, the sceptics on which Twining bases his conclusion do not 
include those who can be called postmodernist, many of whom are prepared to 
question the notion of objective truth.”? Truth is seen as a construct of language?! 
or discourses,?? rather than a matter of external reality. It is also seen as socially 
contingent and as an important feature of power relations in society.” 





14 See Crook, Modernist Radicalism and its Aftermath: Foundationalism and Anti-Foundationalism in 
Radical Social Theory (London: Routledge, 1991) p 68ff. This epistemology is also sometimes called 
‘objectivist.’ 

15 For a twentieth-century example of this discourse, right down to the capitals, see Wigmore, The 
Science of Proof as Given by Logic, Psychology and General Experience, and Illustrated in Judicial 
Trials (Boston: Little, Brown & Co, 3rd ed, 1937). 

16 The Enlightenment’s exclusion and indeed oppression of women has long been a theme in feminist 
writing: see eg de Beauvoir, The Second Sex, translated by Parsley (London: Pan, 1988; originally 
1949). 

17 For an introduction, see Best and Kellner, Postmodern Theory: Critical Interrogations (Basingstoke: 
Macmillan, 1991). 

18 The classical work in this regard is Berger and Luckmann, The Social Construction of Reality 
(London: Allen Lane, 1966). 

19 op citn 1, ch 4. 

20 In addition to the writers referred to in ns 21—23 below, see those discussed in Best and Kellner, op cit 
n 17; Bernard Jackson, op cit n 6; Haldar, op cit n 6. 

21 eg Rorty, Contingency, Irony and Solidarity (Cambridge: Cambridge University Press, 1989). 

22 eg Laclau and Mouffe, ‘Post-Marxism Without Apologies’ (1987) 166 New Left Review 79. 

23 eg Foucault in Gordon (ed), Power/Knowledge: Selected Interviews and Other Writings, 1972—1977, 
translated by Gordon et al (New York: Pantheon, 1980) esp at p 131ff. See n 39 below. 
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There seems, however, little point in engaging in an abstract debate over the 
existence of objective truth. For one thing,” an anti-foundationalist approach to 
truth involves a self-referential inconsistency, in that the denial of objective truth is 
itself an assertion of such a truth.” More important than debating epistemological 
issues in the abstract are the political consequences of adopting a particular 
epistemology and this is the issue raised by Twining’s second and apparently more 
pressing reason for rejecting truth scepticism. 

This reason echoes a common criticism of postmodernism, namely that it leads 
to a position of nihilism or amorality.”° It is said that to politicise everything is to 
politicise nothing and that, if there is no truth, there can be no morality. Twining’s 
attachment to the notion of abstract truth appears to be as much an article of 
political commitment as a theoretical position.” It stems from his desire to have a 
touchstone for justifying or criticising the operation of the legal system. Twining 
assumes that a non-foundationalist epistemological position renders it impossible 
to maintain persuasive moral or political arguments and precludes one from using 
concepts such as truth, reason and justice in criticising legal decisions or systems. 


If one gives up the idea of the search for Truth as an aspiration, one also surrenders any claim 
to be able to talk of “mistakes” or “errors” or “miscarriages of justice” or “wrongful 
convictions.” In an irrationalist world there are no innocent and no guilty parties, no reliable 
or unreliable evidence, no valid or invalid, strong or weak arguments ... Throw out the 
concepts of Truth, Reason and Justice in this context and one is condemned to silence or to 
making meaningless noises.”8 i 


This attack on truth scepticism was prompted by a comment made by Kenneth 
Graham” in relation to the American cause celebre of Sacco and Vanzetti, two 
Italian immigrants who were convicted and executed for robbery and murder. 
Referring to the debate over whether they were victims of a miscarriage of justice, 
Graham remarks that ‘it is unlikely that we will ever know for certain whether or 
not Sacco and Vanzetti were guilty.’ Twining agrees, but argues that ‘to stop there 
is jejeune.’ On the basis of his analysis of the case, he makes three ‘reasonably 
confident judgments’: that ‘as a matter of historical fact’ it is more probable than 
not that neither man was guilty of murder; that the evidence against them fell short 
of the criminal standard of proof; and that in securing a conviction the state failed 
to adhere to civilised standards of due process. Accordingly, Twining concludes 
that ‘a strong case can be made for the judgment that Sacco and Vanzetti were the 
victims of a “miscarriage of justice” in three senses of that term.’ 

It is possible that in the indented quotation above, especially the last sentence, 
Twining was simply overstating his case and that his conclusion that truth 
scepticism condemns one to silence was more a response to Graham’s actual 





24 For another reason, see Rorty, op cit n 21, at pp 8—9. ' 

25 Rorty, ibid p 8; Norris, ‘Law, Deconstruction and the Resistance to Theory’ (1988) 15 JLS 166, 
pp 173—174, 182ff. This ‘performative self-contradiction’ does not, however, worry postmodernists 
who self-consciously draw upon it to develop ways of writing and communication: Benhabib, 
‘Epistemologies of Postmodernism: A Rejoinder to Jean Francois Lyotard’ in Nicholson (ed), 
Feminism/Postmodernism (New York: Routledge, 1990) p 116. ' 

26 See eg Best and Kellner, op cit n 17 passim, but especially at pp 283—294; Crook, op cit n 14, at. 
pp 158—161. 

27 cf also his attachment to what one might term a foundationalist ethics and rationality, namely the belief 
in the existence of absolute moral values and universally valid reasoning: op cit n 1, at p 99ff. Such a 
position can be met with arguments similar to those mounted against a foundationalist epistemology 
below. See also the discussion of ‘reason,’ at pp 734—736 below. 

28 ‘Hot Air in the Redwoods: A Sequel to the Wind in the Willows’ (1988) 86 Michigan LR 1523, 
pp 1544-1545. 

29 ‘The Instrumental Ideology of Evidence’ (1987) 85 Michigan LR 1204, p 1211. 
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silence than a statement to be taken literally.*° Nevertheless, as this quotation 
illustrates a misunderstanding of both anti-foundationalism and its differences with 
a.foundationalist epistemology, it provides a useful focus for discussion. 

Twining’s assumptions that ‘Truth, Reason and Justice’ exist as abstract 
concepts capable of being thrown out, and that we have the capacity to ‘throw out’ 
ideas, rests on the twin Enlightenment ideas of abstract truth and the autonomous 
individual. The latter idea has come under as much critical analysis by 
postmodernist writers as the former.*! Meaning, it is argued, is not centred in the 
individual, but in systems of social practice. The individual subject is as much 
constructed by social discourse as a constructor of discourse. In other words, our 
identity — the truth of ourselves — is not simply a matter of genetic traits or 
existential choice. What we are, what we do and say, our thoughts, feelings, 
desires and beliefs have all been defined by our social context and its discourses. It 
is these discourses which construct us, rather than we them. Although we are not 
powerless to challenge and help shape discourse, we cannot just manufacture 
discourses out of thin air nor simply wish them away. There is thus no question of 
‘throwing out’ ‘Truth, Reason and Justice.’ These concepts exist in legal discourse 
whether we like it or not. 

What flows from Twining’s assertion that the concepts of ‘Truth, Reason and 
- Justice’ help give meaning to the legal system and ultimately to morality is the 
conclusion that truth sceptics are ‘condemned to silence or to making meaningless 
noises.’ Yet it is evident that I am not silent and I would deny that what I have to 
say is meaningless merely because I do not invoke the notion of foundational truth. 
On an abstract level, it can be said that nothing is meaningless. Speaking gibberish 
is not meaningless. It may signify insanity or intoxication; or, if the context is a 
linguistic conference, an academic point; or, if the audience is a baby, it may be 
taken as perfectly normal behaviour. In other words, the social context gives 
meaning to the discourse. 

This is no less valid when the subject matter of the discourse is the legal system. 
There clearly exists a context which gives meaning to criticisms of that system. 
Like Twining, I too can make allegations of miscarriages of justice because there is 
a legal and a social system within which my allegations make sense. The law 
stipulates a standard of proof, which I can be persuaded has not been met, as well 
as standards of state behaviour, which I can be persuaded have been flouted. 
Again, like Twining, I can go further and say that I am not convinced that Sacco 
and Vanzetti, or for that matter the Guildford Four, Birmingham Six, etc, 
committed the crimes with which they were charged. For reasons to be explained, 
I would not claim that as a matter of ‘Truth’? or ‘historical fact,’ they were not 
murderers or robbers, but that does not mean that I cannot claim to be unpersuaded 
that they were guilty as charged or that my allegations of a miscarriage of justice 
are meaningless. Nor does my scepticism towards the language of “Truth’ and 
‘fact? mean that my allegations have any less purchase than those of Twining,” 
especially as he is constrained to admit that ‘we will never “know for certain’’ 
about Sacco and Vanzetti and that he can only offer ‘reasonably confident 
judgments.’ 





30 But see the similar argument in op cit n 1, at p 116. 

31 See eg Baudrillard, Fatal Strategies, translated by Beitchman and Niesluchowski (New York: 
Semiotext(e), 1990; originally 1983), and see further Best and Kellner, op cit n 17, esp ch 2. 

32 At p 739ff below. 

33 At p 737ff below. 

34 cf Norris, op cit n 25, pp 171—172. 


© The Modern Law Review Limited 1994 731 


The Modern Law Review [Vol. 57 


What Twining, along with many other critics of postmodernism, has done is to 
mistakenly conflate anti-foundationalism with a form of relativism which accords 
all views equal value.*> The denial of absolute foundations for knowledge does 
entail, as Twining suggests, that there are no objectively ‘valid or invalid’ 
arguments, but this does not mean that there are no ‘strong or weak arguments.’ 
Although I cannot claim to rely upon some absolute truth or justice, I can claim 
that my arguments are more coherent or morally superior than competing 
arguments.*° Thus, given what we know about the pressure for a conviction and 
the circumstances in which the ‘confessions’ incriminating the Guildford Four 
were made, I would argue that the impression of innocence stemming from the 
absence of forensic evidence incriminating them and anything to suggest their past 
involvement in political violence was more persuasive than the inference of guilt 
from their ‘confessions.’ Similarly, I would argue that it is immoral and unjust to 
treat suspects as untrustworthy, prone to violence and less deserving of civil 
liberties simply because they are Irish. 

I can make such arguments and they can be persuasive, not because they 
correspond with some absolute truth, morality or justice, but because, in relation 
to issues of factual persuasiveness, I can draw upon a world of sufficiently 
common experiences and because, in relation to issues of morality and justice, I 
can draw upon a language and system of values understandable within prevailing 
discourse.*’ Like Twining, I too need a language ‘for appraising and criticising 
adjudicative decisions.’** Thus, while not seeing concepts like justice, due 
process, rights and freedom as constituting the one true path to a better future, it 
will frequently be not only useful but necessary to use them in the course of 
critique. 

However, the argument against foundationalism is not simply that it is 
unnecessary. There are positive reasons for rejecting foundationalism. Claims to 
truth are never neutral. They are an important component of power relations in 
society. In Michel Foucault’s much-quoted words: 


truth is not outside power or lacking in power ... Each society has its regime of truth, its 
“general politics’ of truth: that is, the types of discourse which it accepts and makes junction 
as true; the mechanisms and instances which enable one to distinguish true and false 
statements, the means by which each is sanctioned; the techniques and procedures accorded 
value in the acquisition of truth; the status of those who are charged with saying what counts 
as true.” 


Throughout history various forms of harmful and oppressive conduct have been 
legitimated by dominant groups through recourse to grand concepts such as 
‘Truth,’ ‘Reality,’ ‘Normality,’ ‘Human Nature,’ etc.*? Moreover, the hegemony 
of their views are then defended by portraying relativism and scepticism as leading 
to a moral abyss. 





35 See eg Laclau and Mouffe, op cit n 22, at p 85, 101— 102. 

36 cf Harding, ‘Feminism, Science and Anti-Enlightenment Critiques’ in Nicholson, op cit n 25, at 
p 100; Bernard Jackson, op cit n 6, at pp 172—173, 193-194. 

37 cf Chantal Mouffe, ‘Radical Democracy: Modern or Postmodern?’ in Ross (ed), Universal Abandon: 
The Politics of Postmodernism (Edinburgh University Press, 1988) pp 37—38. 

38 loc cit n 28. 

39 op cit n 23, at p 131. 

40 cf Best and Kellner, op cit n 17, at p 231. A recent example is the papal encyclical Veritatis Splendor, 
in which the ‘Splendour of Truth’ dictates that Catholics must continue to eschew ‘artificial’ means of 
contraception, notwithstanding the tragic consequences of overpopulation for both humans and the 
environment. i 


732 © The Modern Law Review Limited 1994 


September 1994] Epistemology and Politics in Evidence Discourse 


It is obviously tempting for those confronting this hegemony to take up contrary 
absolutist positions. But this refuge is not only illusory — in that there are no 
absolute truths — it is also dangerous. Challenging a foundationalist position with 
another foundationalist position helps maintain the idea that there are absolute 
truths and that it is simply a question of who has access to them. Given the 
intersection between truth and power in society, this will mean that most disputes 
over competing versions of these absolute truths will be resolved by truth 
following power, thus reducing the chances of successful challenges to an 
hegemony. For example, animal welfare activists will never be able to successfully 
challenge meat-eating or vivisection by engaging in arguments over whether 
animals ‘really’ are biologically inferior to humans. 

Using a foundationalist position to challenge a position of hegemony involves 
other risks. As postmodernist feminist writers have noted, one absolute and 
` oppressive truth might simply be replaced by another absolute and equally 
oppressive truth.*! For instance, some feminists’ have argued that law reflects 
the way that men look at the world? and consequently is oppressive of women. 
However, according to more postmodern feminists, to replace a male with a 
female perspective erroneously assumes that there is one unitary female world- 
view, rather than many perspectives differentiated by race, class, religion, sexual 
orientation, etc.“ More important, whatever is presented as this unitary female 
perspective is likely to reflect the views of women closest to power and hence be 
oppressive of women who are black, gay, working class, etc, if not of men as well. 
What this suggests is that the adoption of an anti-foundationalist position is a 
morally superior political position in itself. 

Those who are critical of law and legal systems thus need to have the courage to 
jettison an absolutist position and to embrace the lack of privilege which it entails. 
At the same time, they need to guard against a slide into relativism. Feminists have 
also noted that another strategy of dominant groups is to deflect challenges to their 
discourses by asserting that all views are equally valid and that those of their 
opponents are ‘just their opinion.’ Through their greater access to power, 
dominant groups are then able to maintain their hegemony in the ‘free market’ of 
ideas. As noted above,** anti-foundationalism does not necessarily entail moral or 
political relativism. One can admit that there are no absolute foundations for one’s 
views, yet at the same time assert that they are better than opposing views. The 
challenge is to persuade without resorting to relativism or foundationalism. 

A final and perhaps more important reason for being wary of foundationalism 
lies in its tendency to encourage ethical and political complacency. It is a short step 
from believing in the existence of absolute truth (as well as reason and justice) to 





41 eg Welch, ‘The Truth of Liberation Theology’ in Diamond and Quinby (eds), Feminism and Foucault: 
Reflections on Resistance (Boston: Northeastern University Press, 1988); Flax, ‘Postmodernism and 
Gender Relations in Feminist Theory’ in Nicholson, op cit n 25. 

42 eg Gilligan, In a Different Voice: Psychological Theory and Women’s Development (Cambridge, MA: 
Harvard University Press, 1988); MacKinnon, ‘Feminism, Marxism, Method and the State: An 
Agenda for Theory’ (1982) 7 Signs 515, ‘Feminism, Marxism, Method and the State: Towards a 
Feminist Jurisprudence’ (1983) 8 Signs 635, Feminism Unmodified (Cambridge, MA: Harvard 
University Press, 1987). 

43 Or, more accurately, the socially constructed perspectives of white, middle-class and heterosexual 
men: eg Smart, Feminism and the Power of Law (London: Routledge, 1989) p 77; Naffine, Law and 
the Sexes: Explorations in Feminist Jurisprudence (Sydney: Allen Unwin, 1990) esp ch 5. 

44 eg Smart, ibid at pp 79—80; Harraway, ‘A Manifesto for Cyborgs: Science, Technology and Socialist 
Feminism in the 1980s’ in Nicholson, op cit n 25, at pp 196—203. 

45 See eg Harding, op cit n 36, esp at pp 87—89. 

46 At p 732. 
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accepting that a particular claim to truth (reason or justice) is based upon absolute 
foundations. Rather than condemning one to silence, the denial of objective truth is 
likely to compel one to constant reflection, evaluation and critique; to as much — if 
not more — noise and to no less meaningful noise. Constant awareness that claims 
to truth can never be more than just claims discourages complacency and 
constantly invites the questions: under what conditions has this truth-claim been 
made, by whom and whose interests is it likely to serve? 

It is revealing that such questions have only been vaguely and half-heartedly 
addressed in relation to the rationalist tradition by new evidence scholars.“ While 
not arguing that there is necessarily a link between the failure by individual writers 
to question the politics of the rationalist tradition and their retention of a 
foundationalist epistemology, it is plausible that a theory which denies the 
existence of objective truth and which focuses on the social construction of truth is 
more likely to keep alive a critical approach to all truth-claims. 


C The Politics of Fact Positivism 


The key to understanding the politics of mainstream evidence discourse lies in its 
links with positivism, both as a general philosophy and in the sphere of legal 
theory. The influence of positivism on the rationalist tradition can be seen in a 
number of important respects: the claim of rationality and the privileging of 
scientific rationality; the assumption of the existence of objective facts; the focus 
on only one type of truth, that of factual truth; the search for one type of justice, 
described as ‘expletive justice’ ;*? and finally, linked to all of these, the belief in 
the possibility of value-free processes of fact-finding. By analysing these 
assumptions in more detail, I intend to show that fact positivism creates a form of 
closure, which to a large extent isolates the fact-finding process, legal practice and 
the study of evidence from all politics, morality and ethics other than those which 
are dominant in law and societal ideology. 

The claim of the rationalist tradition to ‘rationality’ rests upon the distinction 
between pre-modern methods of proof such as force of arms or ordeal and modern 
forms of proof based upon the use of human reason.*° This ‘reason’ is 
conceptualised in very narrow terms as being commensurate with what is variously 
described as scientific rationality, formal logic, British empiricism, etc, and which 
is exemplified by writers such as Bacon, Locke and Mill. There are reasons for 
being wary of both the claim to rationality and the specific formulation of reason. 

As regards the former, it should be noted that ‘rationality’ has neither an abstract 
nor a universal quality.°! Instead, it is contextually specific — in that what is 
regarded as rational behaviour varies from era to era and from society to society — 
and politically loaded — in that the designation ‘rational’ usually goes beyond a 





47 See Twining, op cit n1, at pp 78—81, 112—117; Lempert, ‘Grievances and Legitimacy: The 
Beginnings and Ends of Dispute Settlement’ (1980—81) 15 Law & Society Review 707; Bankowski, 
‘The Value of Truth,’ n 6 above, at p 260, ‘The Jury and Reality,’ n 6 above, at p 18. The only 
sustained critique is provided by Graham, op cit n 29, ‘The Persistence of Progressive Proceduralism’ 
(1983) 61 Texas LR 929. 

48 cf Bankowski, ibid. 

49 See p 727 above. 

50 eg Twining, op citn 1, at p 33, 72; Damaska, ‘Evidentiary Barriers to Conviction and Two Models of 
Criminal Procedure’ (1973) 121 U Pennsylvania LR 506, 556. 

51 eg Mouffe, op cit n 37. Cf also Bernard Jackson, op cit n6, at pp 9—10, in relation to the 
contextuality of the drawing of inferences from facts. 
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statement that the behaviour in question was controlled by the intellect, but 
involves a value judgment as to its soundness.°* Modernist Western thought 
privileges behaviour which is regarded (or can be presented) as rational in being 
controlled by the mind and as flowing logically from accepted premises. 
Moreover, the labelling of behaviour as rational/irrational has always played an 
important role in privileging/deprivileging such behaviour and of empowering/ 
disempowering those groups associated with it. 

For instance, dominant discourse has for centuries disqualified as irrational and 
therefore inferior what have been constructed as ‘natural’ female forms of 
discourse (emotion, intuition, passion, etc). Accordingly, women have been 
confined to certain spheres of experience where they are required to display 
particular character traits of ‘caring.and sharing,’ while the issues of law, justice, 
politics, etc are debated in the language of the experience of men — defined as 
rationality. 

More specifically, as Critical Legal Studies writers have repeatedly stressed, the 
claim of rationality is an important part of the attempt by liberal legal discourse to 
legitimise the Western legal order. By portraying legal systems as comprising 
coherent sets of compatible principles and adjudication as simply involving the 
_ abstract and logical application of clear law to facts, liberal legal discourse paints a 
picture of law devoid of politics. This focuses attention on the internal logic of law 
and its application rather than on its content and social context. In seeking to play 
an important role in the legitimation of the current legal and social order, the 
discourse of rationality is thus inherently political. 

Given the value-laden nature of the term ‘rational’ and its role in legal discourse, 
the characterisation of traditional evidence scholarship as the rationalist tradition 
seems dangerously misleading. It is likely to have positive connotations with a 
non-critical audience, thus deprivileging alternative approaches. In addition to the 
historical link between positivism and the rationalist tradition, this provides 
another reason for describing the rationalist tradition as a form of fact positivism. 

The focus of fact positivism on formal logic is equally problematic. New 
evidence scholars have questioned the privileging by the rationalist tradition of 
scientific rationality. They point to psychological research which suggests that 
people do not always reason atomistically about evidence and argue for the 
recognition of equally important and valid forms of holistic reasoning, such as 
narrative and dialectic argumentation.» 

. While accepting these points, I would argue that they do not go -far enough 
because they fail to address the politics of formal logic. The choice of reasoning 
methods is not just an abstract exercise; it can also have political implications.*® 
One is likely to argue very differently according to whether one’s values are 
accepted as axiomatic or whether one has to persuade, not only as to one’s 
reasoning process, but also as to one’s values. Formal logic tends to be adopted 


52 On the various meanings of the term ‘rational,’ see Kronman, Max Weber (London: Edward Arnold, 
1983) ch 4. 

53 See eg Nicholson, op cit n 25, part I passim, but especially the chapter by Di Stefano. In the context of 
law, see n 42 above; Naffine, op cit n 43, chs 1 and 2, and for an example, see Anderson and 
Twining, op cit n 3, at pp 379—380. 

54 See the references in Tillers and Green, op cit n 5, at p 91 n 23, 268 ns 52—56. See also Bennett and 
Feldman, Reconstructing Reality in the Courtroom (London: Tavistock Publications, 1981). 

55 Twining, op cit n 1, esp ch 7; John Jackson, op cit n 6. See also MacCormick, ‘The Coherence of a 
Case and the Reasonableness of Doubt’ (1980) II Liverpool LR 45; Hareira, ‘An Early Holistic 
Conception of Judicial Fact-Finding’ (1986) Juridical Review 79. 

56 Graham, op cit n 29, at p 1231. 
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when one is content with the premises. It encourages attention solely on their 
logical application rather than their content. Moreover, inductive reasoning — fact 
positivism’s favoured form of logic — enables the concealment of one’s major 
premises,’ thus suggesting that they are axiomatic and unproblematic.’ 

The expansion of ‘reason’ by the new evidence scholars to include more 
dialectic and everyday ways of thinking might make arguments about evidence 
more user-friendly to juries and other lay participants. It may even allow less 
privileged ways of thinking to enter the fact-finding forum. But to a large extent 
the politics protected by fact positivism will remain untouched by this 
reformulation of ‘reason.’ This is because reason is largely instrumental: it does 
not tell us what we should reason from or what we should reason to. It only tells us 
how to get there.** And, in terms of both the rationalist tradition and Twining’s 
trinity of ‘Truth, Reason and Justice,’ reason is aimed at the ascertainment of truth 
or, more specifically, rectitude of decision. Rectitude of decision, in turn, is 
directed at providing the necessary conditions for the application of substantive 
law. Apart from elements of procedural justice, this application of substantive law 
to Correct facts is what is meant by justice or, in Twining’s terminology, ‘expletive 
justice.’ 

The resulting picture of the adjudication process is that of a closely controlled | 
system in which truth, reason and justice all fall under the shadow of substantive 
law. Reason provides the link between facts and truth, and between truth and 
substantive law. However, the system is largely self-referential, in that the starting 
point — the facts — are to a large extent selected by substantive law. Facts will 
only be admitted as evidence in legal trials if they are relevant to the particular area 
of substantive law raised by the case. The principle of relevance thus helps to filter 
out facts which might challenge the politics of existing law. | 

For example, many concepts in criminal law are based upon standards of 
behaviour and morality which reflect a male perspective.” Because men 
frequently react immediately to insults and violence in a fit of anger, the defence of 
provocation has been defined as requiring a ‘sudden and temporary loss of self- 
control.’®! Consequently, facts which establish a time lag or ‘cooling off period 
between a man’s battering of his female partner and his murder by her ate admitted 
as relevant, whereas the woman’s subjection to years of physical and mental abuse 
by the man are generally excluded as irrelevant. 

Moreover, since the principle of relevance is portrayed as no more than a 
conduit pipe for the application of whatever can be presented as reason,” the 
exclusion of facts which might challenge the politics contained in substantive law 
can be represented, not as a political decision, but as simply the neutral application 


57 ibid pp 1219— 1220. This is acknowledged by Twining, op cit n 28, at pp 1540— 1541, and dealt with 
by Anderson and Twining, op cit n 3, but largely in the context of legal tactics. Cf also op cit n 1, at 
p 81, where Twining’s concern is that holistic arguments might open the door to the illiberal 
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of democraticised justice are issues too large to address here: see eg Mark and Findlay, op cit n 6. 

58 Simon, Reason in Human Affairs (Oxford: Basil Blackwell, 1983) pp 7—11. This point is recognised 
by Wigmore, ‘The Problem of Proof’ (1913) 8 Illinois LR 77, quoted in Anderson and Twining, ibid at 
pp 110—111. 

59 See n 3 above and following text. ; 

60 See eg Allen, Justice Unbalanced: Gender, Psychiatry and Judicial Decisions (Milton'Keynes: Open 
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61 Rv Duffy [1949] 1 All ER 932. See'further Nicolson and Sanghvi, ‘Battered Women and Provocation: 
The Implications of R v Ahluwalia’ [1993] CLR 728. 
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of the principles of logic to the rules of substantive law. Of course, substantive law 
has to be interpreted, and is thus constantly being developed, but such 
developments are kept within narrow confines by legal methodology and dominant 
ideology.© 

The influence of substantive law over the facts is not limited to the principle of 
relevance. Substantive law does not only play a role in selecting the facts of cases, 
it also helps construct those facts. The concept of fact construction rejects the 
positivistic notion that there are facts out there waiting, neatly packaged, to be 
discovered and adjudicated upon in terms of law. This assumption is clearly linked 
to a foundationalist epistemology and a correspondence theory of truth: there can 
only be an objective truth if there are objective facts; true knowledge corresponds 
to those objective facts. It also bears more than a faint resemblance to the 
declaratory theory of adjudication which, although not positivist in origin,“ has 
been a central plank of orthodox legal theory.© In both cases, the human and 
political element in adjudication, is conveniently obscured, thus allowing the 
process of law and fact ‘finding’ to be portrayed as mechanical and value-free. 

By contrast, theories of fact construction® view ‘reality’ as unbounded, multi- 
faceted, confusing and subject to varying interpretations. Indeed, following 
Nietzsche, one may go further and deny the very notion of what he described as 

` “facts-in-themselves’ and assert that, instead of ‘facts,’ there are only 

interpretations from specific perspectives. Moreover, the only way we have of 
working with those things we call ‘facts’ is through language and other forms of 
discourse. Clearly these discourses do not provide a value-free means of 
mechanically representing the world out there. They are shot through with values 
and these values are always read into the ‘reality’ and ‘facts.’ The facts in issue in 
legal cases are thus constructed by the various political, moral and other discourses 
which are part of the language we use, including the language contained in law and 
the language of law. In other words, law and fact cannot be separated because law 
and the discourses with which it is associated are part of the process by which facts 
are defined.® 

The role of substantive law in fact construction® can be illustrated by the recent 
cases of Sara Thornton” and Kiranjit Ahluwalia.7! Both women killed their 
husbands after suffering considerable and lengthy periods of physical and 
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emotional abuse, yet neither woman was found to have been provoked. This was 
not, however, a ‘simple historical fact’ in Twining’s terminology,” but a finding 
which flowed from the legal definition of provocation as a sudden loss of self- 
control immediately following the alleged provocation. Any reference to ‘simple - 
historical facts’ only serves to conceal the male orientation of this definition. 

The legal construction of facts is not confined to what have been called ‘fact- 
value complexes,’ such as provocation, intention and murder. The definitions of 
law, its language and the discourses with which it is associated also influence the 
construction of facts of a more everyday type. For instance, although difficult to 
ascertain, it is plausible that the law’s description of any time gap between 
provocation and murder as a ‘cooling off’ rather than a ‘boiling over’ period may 
influence whether witnesses and adjudicators regard there as having been a 
significant time gap between abuse of a woman and her killing her abuser. 

The case reports in the Thornton and Ahluwalia cases™ provide more clear-cut 
examples of fact construction. Given their experiences as- battered women, and 
given the various legal categories of homicide, the defendants’ actions could have 
been regarded as entirely blameworthy (murder), morally justified (self-defence), 
morally excused (provocation) or medically excused (diminished responsibility). 
However, the male oriented nature of the self-defence and provocation defences 
meant that the only categories realistically available were those of murder and ~ 
diminished responsibility. The judgments of the Court of Appeal’ in both cases 
provide us with remarkable examples of how, through character depiction, plot 
development, the inclusion and exclusion of certain parts of the stories and the use 
of language, ‘the facts’ in each case were constructed in a way which made them 
accord with the chosen legal category.” In this process of construction .we see the 
influence of prevailing discourses about ‘appropriate femininity,’ in terms of 
which women are expected to be domesticated, passive and demure, and are 
portrayed as pathologically subject to the control of biology,” and about female 
criminality, in terms of which female violence is seen as either the result of 
maladjusted femininity or excessive pathology.”® Accordingly, Sara Thornton . 
was constructed as a rational, cold-hearted killer and Kiranjit Ahluwalia as an 
irrational and helpless victim of circumstances beyond her control. These 
constructions were then available to be presented as justifying the labels of murder 
and diminished responsibility, respectively.” 

The process of fact construction is also influenced by adjectival law. 
According to fact positivism, apart from certain policy considerations such as 
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national security, the interests of the legal profession and the need to protect the 
rights of an accused, the aim of adjectival law is rectitude of decision. The implicit 
message is that its rules are politically neutral and are designed to allow for better 
finding of factual truth. Both assumptions are brought into question by rules such 
as the one which allows into court the past sexual history of a complainant of a 
sexual offence, thus enabling her to be constructed as a woman of loose morality 
and therefore as less likely to have been raped or sexually abused.®! 

The way in which fact positivism conceals the politics involved in fact 
construction through its separation of law and fact is reinforced by its conflation of 
truth with correctitude of decision. In other words, truth is regarded: as being a 
question simply of factual truth. Adjudicative decisions are not, however, only 
about ‘what happened.’ They do not only rule on factual truth; they actually 
purvey truth. In a banal sense, every decision is itself a truth in the sense that its 
outcome creates a truth for the parties: guilty/not guilty, responsible/non- 
responsible, etc. Decisions and trials may also communicate a number of truths of 
a more overtly moral and political nature. 

The trials of Sara Thornton and Kiranjit Ahluwalia tell us that the former was a 
murderer and that the latter killed while suffering from diminished responsibility. 
But these decisions cannot be separated from what the law defines as murder, 
` provocation and diminished responsibility, and from perceptions of violence by 
and against women as well as women in general. The law on provocation, for 
instance, tells us that it is excusable to kill in a fit of temper immediately after 
being provoked, but not if one’s anger, fear and frustration at years of abuse 
slowly boils over. In other words, the law tells us that male patterns of violence are 
acceptable but female patterns are not. Kiranjit Ahluwalia’s case also tells us that 
women who passively accept years of extreme violence and adultery for the sake of 
their marriage and children qualify for sympathetic legal treatment. By contrast, 
we are told that women like Sara Thornton who have a number of relationships and 
failed marriages, who go out to work, who drink and who are seen as aggressive, 
deserve the full penalty of the law. Both judgments did more than just rule on 
factual truth; they laid down truths as to morality and gender politics. 

Of course, if either decision comes to be seen as unsupported by the evidence — 
or, in the language of fact positivism, as factually untrue — then to a greater or 
lesser extent these messages will be undermined. But the point is not that we 
should be unconcerned when a decision as to ‘what happened’ appears to be 
unpersuasive on the evidence.®* The point is that, in addition to this question of 
factual truth, there are always a number of other important messages or truth- 
claims at play in the forensic forum. These truths cannot be separated from the 
question of factual truth nor overlooked in the search for factual truth. 

The way in which fact positivism presents fact-finding as taking place in a 
political vacuum is reflected finally in its conception of justice. In the same way 
that its conceptualisation of facts and truth cocoon them from issues of politics and 
morality, so does its notion of ‘expletive justice.’ Justice is regarded as requiring 
no more than the rational application of substantive law to ‘correct’ facts. The 
objection to such a conception of justice is obvious: the aim of rectitude of decision 


81 See further at p 742 below. 
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is meaningless if the actual decision is morally or politically unacceptable. To 
continue the provocation example, it may have been ‘true’ that there was a time 
gap between Deepak Ahluwalia’s provocation of his wife and his killing; however, 
it by no means follows that the rejection of her provocation plea accords with what 
many would regard as justice. The issue of justice goes well beyond finding the 

‘true’ facts and encompasses issues of human rights, discrimination, sexual 
politics, morality, etc, as well as issues of procedural justice. Yet only procedural 
justice is acknowledged by fact positivism. 

This analysis shows that fact positivism seeks to ensure that the process of fact 
construction functions within a carefully controlled environment, iwith the 
consequence that legal trials usually take place within a politically sealed vacuum. 
This is not to deny that trials are political: they always are.** Instead, it is to claim 
that the politics which dominate are usually hidden from view due to their being 
presented simply as ‘the law.’ Fact positivism plays an important role in 
contributing to this image of neutrality. By focusing on the questions of reason and 
factual rectitude of decision, the point is lost sight of that reason, factual truth and 
‘expletive justice’ are only as good as the substantive law to which they are 
subordinated.® And the more that decisions can be portrayed as factually correct, 
the more the system is seen as just, irrespective of the justice of the law applied or 
its social setting. 


D Evidence, Ethics and Education 


These are not just academic points. Epistemological and ethical issues ought not 
to be swamped in the concern to equip prospective practitioners for their practical 
tasks. Such issues must inform the way practitioners approach their work and 
hence must be addressed in legal education and in textbooks. 

At present, neither the adversarial system®’ nor the dominance of complacent 
fact positivism in evidence discourse® are likely to promote a commitment by 
lawyers to factual truth. Adopting the ideas of the rationalist tradition and new 
evidence scholarship might promote a greater commitment to truth amongst 
complacent fact positivists, but only in the form of factual truth.® It would not 
encourage lawyers to be concerned about what other ‘truths’ were told in arriving 
at that factual truth (for example, that drinking, having numerous relationships or 
being aggressive are inappropriate forms of femininity), or that the outcome 
reinforces dubious moral or political truths (for example, that violent women are 
either wicked or ill), or that the decision leaves untouched moral or political truths 
embedded in the law (for example, that killing some time after provocation is not 


84 cf Graham, ibid, and the rather patronising response by Tillers, loc cit n 82: ‘This vision of litigation is 
bound to appeal to once-junior radicals who have not yet given up the cliché that everything i is politics.’ 

85 Graham, ‘The Persistence of Progressive Proceduralism,’ n 47 above, at p 942ff, in relation to what is 
apparently the United States version of the rationalist tradition. 

86 As Twining seems to suggest in a book co-written by a teacher of intending practitioners and aimed at 
students and practitioners: Anderson and Twining, op cit n 3. Here, Twining relegates his criticisms of 
complacent rationalism to little more than quaint footnotes, not really relevant for practitioners (see eg 
p 69), and yokes his modification of scientific rationality not to the goals of political or even factual 
truth, but simply to that of winning cases. 

87 See eg Frank, op cit n 4; McBarnet, op cit n 66, ch 2; Frankel, “The Search for ak (1975) 123 U 
Pennsylvania LR 1031. 

88 See p 728 above. 

89 cf Wigmore, op cit n 58, quoted in Anderson and Twining, op cit n 3, at pp 108 and 111, describing 
the lawyer’s task of obtaining truth as a ‘moral duty.’ 
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morally excusable). Concern about all such truths should inform the way lawyers 
approach their jobs. Lawyers must be encouraged to pay as much attention to the 
morality and politics of the issues before them as to what they consider to be the 
factual truth and the best ways of discovering that factual truth. 

-No doubt, many would argue that this is dangerous in making lawyers both 
judge and jury of their clients and in potentially leaving no-one to protect the 
citizen’s procedural rights. However, this is not what I suggest. It is not my 
argument that lawyers should assess the case of every prospective client with 
painstaking thoroughness and only act for those that they are absolutely convinced 
deserve representation. Within limits, there is merit in the notion that lawyers have 
a moral duty to ensure litigants a fair trial irrespective of what they might think of 
their behaviour. Establishing those limits is, of course, far from easy and is very 
much a matter of personal politics and morality. What is unacceptable, however, is 
the lawyer who fails to address issues of personal ethics and politics, or blandly 
assumes that the court will get it right if both sides simply do their utmost to win 
their cases. There needs to be a balance between total complacency and total 
paralysis through indecision. Finding this balance is not impossible, given that the 
politics and morality of one’s work flows to a large extent from the choice of what 
type of law to practice and what type of legal practice to join. Such decisions are 
usually taken at an early stage in a lawyer’s career. This is why it is so important 
that issues of justice and ethics are addressed in legal education. 

Issues of justice ought not, however, to be relegated to legal theory courses, but 
addressed throughout legal education. Similarly, questions of legal ethics ought 
not to be left to the profession to teach, nor simply a matter of ensuring students’ 
understand professional codes of practice. These codes need to be evaluated in an 
atmosphere which encourages critique and attention to wider issues of the politics 
of fact construction. Such an atmosphere is more likely in the universities rather 
than on the professional courses, where the focus tends to be on practicalities 
rather than politics. 

At present, however, the attention given to facts, evidence and proof in the 
course of a law degree is marginal. Treating fact-finding simply as a matter of 
gaining the necessary skills, either on-the-job or through skills training. on 
professional legal courses, is likely to give the impression that questions of 
personal morality, politics and justice are for ivory tower academics and busy- 
body groups like Liberty and Amnesty, whereas the role of ‘real lawyers’ is to win 
cases (or, at best, to pursue factual truth) only marginally ameliorated by 
professional codes of practice. Universities need, therefore, to start ‘taking facts 
seriously.” And, unless other courses are to be devoted to the factual side of 
lawyering, the subject of Evidence needs to be reconceptualised. 

Traditionally, Evidence has been confined to a study of the legal rules of 
admissibility. Yet these rules constitute but a small exception to the principle of 
free proof.?! Practitioners spend far more time on investigating facts, on 
drawing, supporting and negating inferences from facts, and on constructing 
persuasive stories than on arguing about admissibility. In addition, issues relating 
to facts, evidence and proof go well beyond the arena of the litigated .case to 


90 This is the title of ch 2 in Twining, op cit n 1. The discussion which follows draws extensively upon 
his groundbreaking treatment of the subject. His work on evidence provides a notable exception to the 
traditional approach. In addition to the works referred to in n 3 above, see ‘Evidence and Legal 
Theory’ (1984) 47 MLR 261; Gold, Mackie and Twining (eds), Learning Legal Skills (London: 
Butterworths, 1989). 

91 ibid esp ch 6: 
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include other activities and legal fora such as negotiation, alternative dispute 
resolution, small claims courts, administrative tribunals, decisions to prosecute, 
bail hearings, inquests, etc.” 

A critical course on Evidence needs to deal with all these aspects of fact-finding 
in a way which highlights the issues of ethics and politics involved. This can be 
done against the background of an examination of the epistemological and political 
assumptions of fact positivism. In addition, both the rules and the practice of fact- 
finding need to be placed in context and exposed to critical light. As far as the rules 
are concerned, they need to be analysed in terms of their historico-ideological 
context, their applicability today and conformity with psychological knowledge.” 
The gap between the rhetoric and ‘reality’ of criminal and civil 
justice needs to be examined, focusing, for instance, on issues such as miscarriages 
of justice.” A more accurate picture of the operation of various rules can be 
gained if they are dealt with as they relate to issues such as eye-witness 
identification or the evidence of children, rather than as part of disparate 
evidence doctrines. For example, the rules relating to evidence in sexual offences 
take on a very different light if discussed en masse rather than as part of the rules 
on corroboration, similar fact, hearsay, etc.” Sexual offence cases also illustrate 
that it is equally essential to consider the manner in which rules of evidence are 
actually applied in practice. Thus, the seemingly progressive rule which requires ` 
judicial consent for the cross-examination of complainants regarding previous 
sexual experience takes on a different light when it is realised that such consent is 
given in the vast majority of cases. 

An examination of the context of fact-finding needs, however, to extend beyond 
exploring how rules operate in practice. One needs to look at the operation of the 
whole system of justice, its aims, organisation and values. Here, an overview of 
both the procedural and sociological context of fact-finding can be instructive. 
Thus, one needs to explore the peculiar features of the adversarial system of justice 
and the validity of the underlying assumptions that when two equal parties present 
their cases in competition, the winner will be the party who has truth on his or her 
side.” This assumption can be contrasted with social differentials, such as 
wealth and power. The link between adversarial ideologies and those underlying 
free market economics on the one hand,!® and complacent attitudes to truth and 
justice on the other, can also be explored. 

In relation to the sociological context of fact-finding, certain research suggests 
that the legal trials are not about finding the truth, nor even about providing a 
civilised forum for dispute resolution, but resemble instead forensic lotteries, 


92 ibid esp chs 5 and 6. 

93 For a commendable attempt at such an approach, see McEwan, Evidence and the Adversarial Process: 
The Modern Law (London: Blackwell, 1992). 

94 For a general overview, see eg Woffinden, Miscarriages of Justice (London: Coronet, 2nd ed, 1989); 
Mansfield and Wardle, Presumed Guilty: The British Legal System Exposed (London: Heinemann, 
1993) and, in relation to the recent Report of the Royal Commission on Criminal Justice (London: 
HMSO, 1993) Cm 2263, see the discussion in the January and March issues of this year’s MLR. 

95 See eg Twining, op cit n 1, ch 5. 

96 See eg Spencer and Flin, The Evidence of Children: The Law and the Psychology (London: | 
Blackstone, 2nd ed, 1993). 

97 See eg Adler, Rape on Trial (London: Routledge & Kegan Paul, 1987). 

98 Temkin, ‘Sexual History Evidence — The Ravishment of Section 2’ [1993] CLR 3. 

99 See eg the references in ns 5 and 87; Damaska, op cit n 51, ‘Presentation of Evidence and Factfinding 
Precision’ (1975) 123 U Pennsylvania LR 1083. For an examination of the law of evidence in terms of 
its adversarial setting, see McEwan, op cit n 93. 

100 Compare Frank, op cit n 4, with Bankowski, op cit n 6 and Damaska, op cit n 50. 


742 © The Modern Law Review Limited 1994 


September 1994] , Epistemology and Politics in Evidence Discourse 
sporting contests, degradation ceremonies.or constitute bourgeois obfuscation. 
In addition, those studies which have gone beyond the more visible contested trials 
held before juries or senior adjudicative officials have concluded that, in the sphere 
of the more routine work of the courts and related institutions, the legal system 
involves no more than the bureaucratic processing of unfortunate individuals. In 
this sphere, the liberal values of procedural justice and litigant participation are 
replaced by authority, control and bureaucratic efficiency.’ Both types of 


‘sociological study suggest that the function of fact-finding in the legal arena is 


primarily about the maintenance of the social order, both through the efficient ' 
enforcement of its laws and the routine ideological reaffirmation of the normative 
values they espouse. Such a picture of fact-adjudication contrasts sharply with that 
painted by most fact positivists, where truth only bows to more positive values 
associated with liberal justice and the public interest,’ or.where any function 
attributed to trials other than fact-finding is seen in a benign light.“ 

A critical course on Evidence needs to examine whether the contrasting pictures 
of the legal process painted by fact positivists and sociological studies represent 
different perspectives on the same cathedral or pictures of different sides of the 
cathedral. It is possible that the cathedral of legal process is fronted by a facade of 
contested cases in the higher courts, in which, at least from a distance, the values 
of liberal justice are seen to operate. However, behind this facade stretches the vast 
majority of cases in which these values are significantly absent. Nevertheless, 
because these liberal claims are seen to be fulfilled with sufficient (but by no means 
universal) frequency, and because the liberal facade is so overwhelmingly visible 
in legal discourse and contemporary culture, the system somehow coheres, despite 
the gaps between liberal rhetoric and sociological ‘reality.’!°° This greater 
visibility — through textbooks, academic journals, the media, films, etc — detracts 
attention from the day-to-day business of the courts and creates the impression of a 
legal system which impartially seeks truth, protects the weak, gives the ordinary 
citizen his or her day in court and even allows for an element of democracy 
through the jury system. As in many areas of modern Western law, we thus see a 
highly visible liberal ideology of justice and rights grafted onto an older more 
authoritarian system of power and control.!°° The aim of critical Evidence 
courses must be to expose the contradictions between these two traditions, thereby 
focusing attention onto the morality of the legal and social order in which they 
operate. 


N 
Conclusion 


This article has argued that an important factor in the lack of concern of the vast 
majority of academics, students and practitioners over issues of justice and ethics 


101 Twining, op cit n 1, at pp 92—93, 109ff. For a more detailed discussion, see Cotterrell, op cit n 66, 
ch 7. See also Graham’s description of trials as ‘political theatre’: op cit n 29, at p 1232. 

102 See also Jackson, ‘Law’s Truth, Lay Truth and Lawyer’s Truth: The Representation of Evidence ‘in 
Adversary Trials’ (1992) Dl Law and Critique 29. 

103 eg Damaska, op cit n 50; Freedman, ‘Judge Frankel’s Search for Truth’ (1975) 123 U Pennsylvania 
LR 1061. 

104 eg Tribe, ‘Trial by Mathematics: Precision and Ritual in Legal Process’ (1971) 84 Harvard LR 1329; 
Nesson, “The Evidence or the Event: On Judicial Proof and the Acceptability of Verdicts’ (1985) 98 
Harvard LR 1357. 

105 cf eg McBarnet, op cit n 66; Brown and Neal, ‘Show Trials: The Media and the Gang of Twelve’ in 
Findlay and Duff, op cit n 6. 

106 See eg Norrie, ‘Crime, Reason and History’ (London: Weidenfeld & Nicolson, 1993). 
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in fact-finding lies in the way that the concepts of truth, reason and justice are 
conceptualised in the rationalist tradition and new evidence scholarship. The 
argument is not that the theoretical assumptions of fact positivism directly 
inculcated this complacency. The majority of lawyers are unlikely to have been 
introduced during their studies or thereafter to the writings of the more reflective 
fact positivists on issues of epistemology and ethics. Indeed, the assumptions of a 
foundationalist epistemology, scientific rationality and ‘expletive justice’ are 
probably more implicit than explicit amongst evidence scholars.!” Rather, the 
argument is that, had there been a more sceptical epistemology, a recognition of 
the different types of truth at play in fact-finding, a wider notion of rationality and 
a conception of justice which does not conflate justice with the values of 
substantive law, one could expect issues of ethics, justice and politics to be more at 
the forefront of the concerns of academics, students and practitioners. 

In making this claim, I do not suggest that all fact positivists, whether of the 
older or new evidence scholarship variety, are unconcerned about justice. 
Twining, for example, patently is. Nevertheless, a philosophy ought to be judged 
as much by the actions of its followers as by those of its high priests. The majority 
of academics, practitioners and judges fail to see anything particularly political 
about conflating justice with law and political truth with factual truth. When the 
followers of a philosophy consistently fail to live up to its claims, one might 
legitimately ask whether the philosophy itself encourages this gap between 
principle and practice. The same can be said of legal positivism. Sophisticated 
positivists like Hart and Kelsen were clearly concerned about issues of justice. But 
for most, the separation of law from issues of justice, politics and morality has, at 
best, led to a formalistic focus on the technicalities of law at the expense of 
morality and, at worst, to a concealment of value-judgments behind a mask of 
neutrality. Just as legal positivism appears to lead inexorably to legal formalism, 
so the rationalist tradition seems to have led to complacent fact positivism. 18 


107 cf Twining, op cit n 1, at p 74. 
108 cf Graham, op cit n 29, at p 1228. Anderson and Twining, op cit n 3, at p 100, disagree, but they 
were speaking of academics rather than practitioners. 
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Prosecution Appeals Against Sentence: The First 
Five Years 


Stephen Shute* 


Introduction 


The United Kingdom was slow to recognise the advantages of a prosecutorial right 
of appeal against unduly lenient sentences. As long ago as 1892, the idea had been 
supported by the judiciary in a report to the Lord Chancellor,' but when the 
Criminal Appeal Act 1907 gave defendants the right to appeal against over-severe 
sentences, reciprocal rights of appeal were not granted to the prosecution.” 
Indeed, so outlandish did the notion seem to many British lawyers that, over half a 
century later, the campaign group Justice was able to assert confidently: ‘we are 
not aware of any demand for such a right from any responsible source, nor do we 
recommend it.’ Within a few years, however, opinions began to change. In the 
early 1970s, Parliament allowed the prosecution to appeal against acquittals* 
and, by the mid-1980s, public opinion — so often a catalyst for reform in the 
criminal justice field — had swung in favour of a parallel restructuring of 
sentencing. This was prompted in large part by the extensive publicity given to 
eccentric sentences such as the £2,000 fine imposed at Ipswich Crown Court by 
Judge Richards on a businessman convicted of raping a hitchhiker who the judge 
claimed had been ‘guilty of a great deal of contributory negligence’ in thumbing a 
lift home,° the 12-month sentence (eight months of which was suspended) 
imposed by Judge Price at Leeds Crown Court on a man who raped and indecently 
assaulted a six-year-old girl® and the 18-month suspended sentence passed for 
attempted rape in 1983 by Judge Argyle QC.’ Leading academics were also 
advocating reform. Two important articles, written in 1972 and 1987, warned of 


*Fellow of Corpus Christi College, Oxford. 
The author would like to thank Roger Hood for his helpful comments on an earlier draft of this article. 


1 See Report of the Judges to the Lord Chancellor 1892 (1894 (127) LXXI), which proposed that in cases 
of ‘extreme or systematic inadequacy of sentence’ the Attorney General should be allowed to apply for 
an increase in sentence whether the accused had appealed or not. 

2 After public concern at the conviction on dubious identification evidence of Adolf Beck, the statute 
also gave defendants the right to appeal against conviction. 

3 Criminal Appeals (1964) para 99. The Interdepartmental Committee on the Court of Appeal (the 
Donovan Committee) (Cmnd 2755), which reported in 1965, was also against granting a right of 
appeal to the prosecution, arguing (para 196) that ‘it would be a complete departure from our tradition 
that the prosecutor takes no part, or the minimum part, in the sentencing process.’ 

4 See s 36 of the Criminal Justice Act 1972, which allowed the Attorney General to refer to the Court of 
Appeal any point of law arising out of the acquittal of a defendant tried on indictment. 

5 See The Times, 6 January 1982. The Labour MP Jack Ashley was so concerned by this case (see The 
Times, 12 January 1982) that he resolved to reintroduce his Bill to allow the prosecution to appeal 
against excessively lenient sentences which had been defeated in the House of Commons by 293 votes 
to 30 in 1978 (see HC Deb vol 944, cols 242—250, 14 February 1978). 

6 See The Times, 15 and 16 December 1982. The sentence prompted the Conservative MP Anthony 
Nelson to ask a question about the case in the House of Commons. For Mrs Thatcher’s reply and the 
Speaker’s subsequent intervention, see HC Deb vol 34, cols 123—124, 14 December 1982. 

7 See The Daily Express, 3 December 1983 and The Guardian, 6 December 1983. This case was also 
discussed in the House of Commons. For the Labour MP Dale Campbell-Savours’ question and the 
Solicitor General’s reply, see HC Deb vol 50, col 13, 5 December 1983. 
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the dangers of allowing manifestly inadequate sentences to stand.’ Unduly lenient 
sentences, it was argued, damaged public confidence in the criminal justice 
system, dulled the deterrent effect of criminal sanctions, left the public perilously 
exposed to dangerous offenders, weakened the morale of the police, tempted 
disgruntled victims to take the law into their own hands and made a coherent 
sentencing policy harder to achieve.? When senior members of the judiciary — 
echoing the approach taken by their brethren nearly a century earlier — added their 
weight to the reform proposals,’ legislation became inevitable and, after one 
false start,!! a system of prosecutorial appeal against sentence finally reached the 
statute book with the enactment of section 36 of the Criminal Justice Act 1988. !2 
Like its companion scheme of appeal against acquittal, section 36 did not give 
the prosecution unfettered access to the Criminal Division of the Court of Appeal. 
Instead, as a way of curbing possible excessive prosecutorial zeal and ensuring that 
unwarranted appeals were not brought, the section required all appeals to be 
instigated by the Attorney General.'? Similar concerns about a possible abuse of 
the section lay behind four other restrictions placed on the 1988 scheme. First, 
only Crown Court sentences were brought within its purview. Second, the 
Attorney General’s power of referral was confined to ‘indictable only’ offences, 
with sentences for summary offences and for offences triable either way excluded 
from the scheme." Third, the power of referral applied solely to unduly lenient 
sentences: merely lenient sentences were exempted. Fourth, the Attorney General 
was required to obtain leave from the Court of Appeal before a case could be 
brought to a full hearing. Once a case reached that stage, however, the Court was 
granted more extensive powers than in relation to appeals against acquittal. 
Whereas under the 1972 Act the Court’s decision could not affect the actual 
outcome of the case, the 1988 Act allowed the referred sentence to be quashed and 
replaced with any sentence that the Crown Court had the power to pass. The Court 


8 See Thomas, ‘Increasing Sentences on Appeal — A Re-Examination’ [1972] Crim LR 288, and 
Spencer, ‘Do We Need a Prosecution Appeal Against Sentence?’ [1987] Crim LR 724. 

9 See also the Australian case of R v Osenkowski (1982) 5 Australian Criminal Reports 394, where King 
CJ argued (at p 394) that the proper role for prosecution appeals against sentence was ‘to enable the 
courts to establish and maintain adequate standards of punishment for crime, to enable idiosyncratic 
views of individual judges as to particular crimes or types of crimes to be corrected, and occasionally 
to correct a sentence which is so disproportionate to the seriousness of the crime as to shock the public 
conscience.’ 

10 Lord Lane, Lord Denning, Lord Hailsham and Lord Ackner all spoke in favour of change in debates in 
the House of Lords (HL Deb vol 489, cols 326, 330, 334 and 337, 26 October 1987). Lord Roskill 
also supported reform (see HL Deb vol 486, col 1284, 27 April 1987). 

11 The Government’s first attempt at reform, clause 22 of the Prosecution of Offences Bill, was defeated 
by 140 votes to 98 at the committee stage of the House of Lords in January 1985 (see HL Deb vol 459, 
cols 386—406, 24 January 1985). This clause, like the 1972 scheme for appeal against acquittals, 
would have given the Court of Appeal an advisory role only, leaving the offender’s sentence 
unaffected by the appeal. 

12 The scheme established by s 36 extends to England, Wales and Northern Ireland. A system of 
prosecutorial appeal against sentence in Scotland arrived somewhat belatedly with the enactment of 
s 42 of the Prisoners and Criminal Proceedings (Scotland) Act 1993. 

13 s 36(1) states: ‘If it appears to the Attorney General — (a) that the sentencing of a person in a 
proceeding in the Crown Court has been unduly lenient; and (b) that the case is one to which this Part 
of this Act applies, he may, with the leave of the Court of Appeal, refer the case to them for them to 
review the sentencing of that person; and on such a reference the Court of Appeal may — (i) quash any 
sentence passed on him in the proceeding and (ii) in place of it pass such sentence as they think 
appropriate for the case and as the court below had power to pass when dealing with him.’ Under 
s 36(9)(a), when the section is applied in Northern Ireland, any reference to the Attorney General is to 
be construed as a reference to the Attorney General for Northern Ireland. The section was 
implemented by the Criminal Justice Act 1988 (Commencement No 5) Order 1989, SI 1989 No 1. 

14 See s 35(3) of the Criminal Justice Act 1988. 
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of Appeal was also permitted to adjust other sentences passed in the same 
proceeding, even those which could not on their own have formed the subject 
matter of a reference. 

The scheme has now been in operation for five years and the time seems ripe for 
a review of its use and impact. Many issues concerning its operation could be 
raised. One might, for example, wish to challenge the assumption, made 
throughout this article, that the advantages of a prosecutorial right of appeal are 
sufficiently strong to outweigh (or exclude) the countervailing value attached to 
certainty in sentencing. Furthermore, even if the right of appeal were to withstand 
such a challenge, a number of other, less fundamental, questions remain. Should 
the definition of an unduly lenient sentence be linked, as it has been, to the effect 
that the sentence might have on public confidence in the administration of justice? 
What evidence is there that this confidence is damaged when an unduly lenient 
sentence is allowed to stand? Ought there to be a full-scale system of prosecution 
appeals as favoured by some commentators, which requires only the permission of 
the Court of Appeal before an appeal is brought? If there does need to be some 
further filter, is the Attorney General the best person to perform this task,!® or 
should the power be given to some other official, such as the Director of Public 
Prosecutions? A comprehensive analysis would need to address all these questions. 
This article, however, is more modest in its aims. It seeks to plot the structure and 
progress of the scheme, paying particular attention to the influence of the academic 
arguments that supported its introduction. The article concludes by suggesting a 
number of reforms that would make the procedures fairer and more consistent with 
their underlying rationale. 


A Statistics 


When the Earl of Caithness announced the introduction of the scheme to the House 
of Lords in October 1987, he predicted that no more than a dozen or so sentences 
would be referred in any given year.'” Initially, this prediction proved accurate. 
In 1989, section 36 was used for only 10 sentences. Since then, however, the 
number of referrals has increased. Twenty-six sentences were referred in 1990, 29 
in 1991, 41 in 1992 and 31 in 1993. Altogether, in the five-year period from 
1 February 1989 (when the section came into force) to 1 February 1994, 140 
references were made, 110 of which reached the Court of Appeal.'® Of the 
remaining 30 cases,!? 16 were withdrawn by the Attorney General before being 





15 For a case where Lord Taylor CJ appeared to forget that the Court had this jurisdiction, see Attorney 
General's Reference Nos 3, 4 and 5 of 1992 (1993) 14 Cr App R (S) 191, at pp 194—195. 

16 Gerald Kaufman, for example, thought that giving this role to the Attorney General, a member of the 
executive, violated ‘a fundamental principle’ (see HC Standing Committee F, col 506, 10 February 
1987). 

17 See HL Deb vol 489, col 316, 26 October 1987. A similar figure was given by the Home Secretary, 
Douglas Hurd, at the committee stage of the Bill (see HC Standing Committee H, col 219, 
23 February 1988). 

18 These figures refer to England, Wales and Northern Ireland. The first appeal in Scotland was lodged in 
June 1994 when the Lord Advocate challenged a two-year probation order for supplying LSD that had 
been imposed by Ayr Sheriff’s Court on 5 May 1994. 

19 Throughout this article, the terms ‘case’ and ‘reference’ are used interchangeably to indicate sentences 
either referred to the Court of Appeal or being considered for referral. Sentences passed on co- 
defendants are regarded as separate ‘cases’ or ‘references.’ For reporting purposes, cases reaching the 
Court of Appeal are numbered sequentially each year. Cases heard together are reported together: see, 
for example, Attorney General's Reference Nos 19 and 20 of 1990 (1990) 12 Cr App R (S) 490. 
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Table 1 Attorney General’s References, 1 February 1989—1 February 1994 


Case Leave Sentence Sentence Sentence 
Year Total Withdrawn Refused Increased Reduced Unchanged Outstanding 
1989 (E&W) 9 2 — 6 1 — — 
ND J — — 1 — — — 
1990 (E&W) 25 5 1 17 — 2 — 
(ND 1 = — 1 — — — 
1991 (E&W) 26 3 1 18 — 4 — 
(ND 3 = - > — 3 - 
1992 (E&W) 37 4 1 29 — 3 — 
(ND 4 — — 4 -— - E 
1993 (E&W) 29 1 — 14 — 3 11 
(ND 2 1 — — — 1 — 
1994 (E&W) 3 — — — — — 3 
MD - -= - = — — — 
Total (E&W) 129 15 3 84 1 12 14 
ND 11 1 6 — = 
Total 140 16 3 90 1 16 14 


(E&W) indicates sentences passed in England and Wales. 
(ND indicates sentences passed in Northern Ireland. 


considered by the Court”? and 14 were still outstanding (see Table 1 above). 
Virtually all of the references (137 of the 140) involved male offenders”! and the 
most frequently referred sentences were for robbery (including attempted robbery 
and conspiracy to rob) (24.5 per cent), offences committed under section 18 of the 
Offences Against the Person Act 1861 (again including attempts) (24.2 per cent), 
causing death by reckless (now dangerous) driving or causing death by careless 
driving when under the influence of drink or drugs (15 per cent), rape or attempted 
rape (13.5 per cent) and manslaughter (7 per cent) (see Table 2 below). 

“As a rule, the Attorney General considers sentences forwarded to him by the 
Crown Prosecution Service, Members of Parliament or members of the public. 
Occasionally, however, the Attorney General takes a more proactive role and asks 
the Crown Prosecution Service to provide him with details of a particular sentence. 
These sources between them now generate about a hundred cases a year. In 1993, 
for example, 95 sentences passed in England and Wales were considered for 
possible referral to the Court of Appeal (see Table 4 below).”” Forty (42 per cent) 
of these came from the Crown Prosecution Service (either directly or after a 


20 Rule 7 of the Criminal Justice (Review of Sentencing) Rules 1988, SI 1989 No 19, allows the Attorney 
General to withdraw (or amend) an application or reference at any time before the hearing. 

21 The three cases involving female offenders were Attorney General’s Reference No 24 of 1990 (1991) 

12 Cr App R (S) 686, Attorney General’s Reference (NI) No 2 of 1992 [1993] 3 BNIL 113 and 
Attorney General’s Reference No 21 of 1993 [1994] Crim LR 466. 
In over half (51) of these 95 sentences, the decision whether or not to refer the cases to the Court of 
Appeal was taken by both the Attorney General and the Solicitor General. In the remaining cases, the 
decision was taken by only one law officer. In addition to the 95 sentences, the papers on a further 18 
sentences were forwarded by the Crown Prosecution Service in 1993 but, after taking advice from 
Treasury Counsel, the Crown Prosecution Service decided to withdraw these cases, so they were never 
formally put to the Law Officers. The author is grateful to the Legal Secretariat to the Law Officers for 
providing information on the sentences considered by the Attorney General during 1993. 


2 


N 
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Table 2 Main Offences Referred, 1 February 1989—1 February 1994 





In Combination 
with Subsidiary 

Main Offencet Only Sentencet Sentencest Total 
Manslaughter 4 (+2) 4 10 (7.0%) 
Causing Death by Reckless/Dangerous 

Driving 13 (+3) 3 19 (13.5%) 
Causing Death by Careless Driving under 

the Influence of Drink or Drugs 2 — 2 (1.5%) 
Rape 7 (+2 8 17 (12.0%) 
Attempted Rape 1 1 2 (1.5%) 
Unlawful Sexual Intercourse — 1 1 (0.7%) 
Attempted Unlawful Sexual Intercourse 1 — 1 (0.7%) 
Buggery 1 3 4 (3.0%) 
Incest — 2 2 (1.5%) 
Robbery 10 (+2) 18 30 (21.5%) 
Attempted Robbery i — 1 (+1) 2 (1.5%) 
Conspiracy to Rob — 2 2 (1.5%) 
Conspiracy to Supply Prohibited Weapons — (+1) — 1 (0.7%) 
Possession of a Firearm with Intent — 1 1 (0.7%) 
Kidnapping — — (+1) 1 (0.7%) 
Section 18 Offences Against the 

Person Act 1861 20 (+2) 10 (+1) 33 (23.5%) 
Attempted Section 18 Offences Against 

the Person Act 1861 — 1 1 (0.7%) 
Arson with Intent = 2 2 (1.5%) 
Arson being Reckless as to Life 1 — 1 (0.7%) 
Aggravated Burglary — 2 2 (1.5%) 
Conspiracy to Import Drugs 1 (+1) 2 4 (3.0%) 
Conspiracy to Supply Drugs — 1 1 (0.7%) 
Attempt to Pervert the Course of ` 

Justice — 1 1 (0.7%) 
Total 61 (+13) 63 (+3) 140 


Multiple counts of the main offence have been ignored. 
+Bracketed figures indicate cases withdrawn after the initial reference was made. 


request from the Attorney General), 23 (24 per cent) from Members of Parliament, 
25 (26 per cent) from members of the public (either individuals? or pressure 
groups?) and seven (7 per cent) from both the public and Members of 


23 Pressure for referral may come from the victim or from the victim’s family. In Attorney General’s 
Reference No 13 of 1993 (1994) 15 Cr App R (S) 292 (discussed below, see text at n 78), for example, 
the victim’s mother was prominent in the campaign to have the sentence reviewed (see The Times, 
9 June 1993). 

24 One particularly active group is the Campaign Against Drinking and Driving. In the last five years the 
organisation has written on 17 occasions about lenient sentences imposed for causing death by 
reckless/dangerous driving or causing death by careless driving when under the influence of drink or 
drugs (letter to the author from the organisation, 19 April 1994). Six of these sentences were 
eventually increased by the Court of Appeal. 
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Table 4 Sentences Passed in England and Wales Considered by Attorney General for 
Reference in 1993 f 


a 


Sentence Passed 


for a Triable 
Referral Either Way Time-Limit 

Source Total Referred Refused Offence Expired 
es ne, ae ee 
Crown Prosecution Service 40 22 (55%) 18 — — 
Members of Parliament 23 3 (13%) 17 2 1 
Members of the Public 25 2 (8%) 16 5 2 
Members of Parliament 

and Public 7 4 (57%) 3 — — 
Total 95 31. (33%) 54 (57%) 7 (1%) 3 (3%) 
oe I a E 


Parliament.” The majority (57 per cent or 54 sentences) were rejected on the 
ground that.they were not sufficiently lenient to warrant a reference. A further 10 
sentences turned out to be unreviewable because they had been passed for a triable 
either way offence (seven sentences) or because the time limit within which an 
appeal must be brought had expired (three sentences). That ieft only 31 
sentences,”° or one-third of the total, which were judged to fall into the category 
that could be termed unduly lenient. Predictably, sentences reaching the Attorney 
General via the Crown Prosecution Service were the most favoured group. Thus, 
the Attorney General concurred with the Service’s assessment of undue lenience in 
22 of the 40 sentences forwarded by the Service in 1993, an ‘agreement rate’ of 55 
per cent. In sharp contrast, only three of the 23 sentences forwarded by MPs and 
two of the 25 sentences forwarded by members of the public were considered 
unduly lenient by the Attorney General: ‘agreement rates’ of 13 per cent and 8 per 
cent respectively.” The higher agreement rate for sentences referred by the 
Crown Prosecution Service reflects the vetting process that such sentences 
undergo. Once a sentence is identified as a possible candidate for referral by one of 
the 13 CPS Areas, the views of prosecuting counsel are obtained and a report is 
sent to Headquarters. At Headquarters, the case is locked at again by CPS lawyers 
and the views of Treasury Counsel are sought. Only then is the case referred to the 
Attorney General for a final decision to be taken. ` 
The Attorney General selects his cases well. Of the 110 offenders whose cases 
were decided by 1 February 1994, 90 (82 per cent) had their sentences increased 
(see Table 1 above). The remaining 20 cases fall into three categories: those where 


kr 


leave was refused (three cases**), those where leave was granted but the sentence 


—eo aaam 

25 An example is Attorney General's Reference No 3 of 1993 (1993) 14 Cr App R (S) 739 (discussed 
below, see text at n 73). A few days after the sentence was passed, both the Attorney General and the 
Solicitor General were questioned about it in the House of Commons by outraged MPs (see HC Deb 
vol 218, cols 676—677, 8 February 1993). 

26 This figure is larger than the 29 sentences for 1993 given in Table 1 because two of the referrals were 
not notified to the Registrar of Criminal Appeals until January 1994. These two cases therefore appear 
in the 1994 figures in Table 1. 

27 Four of the seven sentences forwarded by both Members of Parliament and members of the public 
were assessed as unduly Jenient by the Attorney General. 

28 Attorney General's Reference No 2 af 1990 (Redmond) (unreported), Attorney General's Reference 
No 24 of 1991 (1992) 13 Cr App R (S} 724 and Attorney General’s Reference No 6 of 1992 (1993) 14 
Cr App R (S) 70. 
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was allowed to stand (16 cases’), and one case where a different, arguably more 
lenient, sentence was imposed.*° Most of the offenders who received increases — 
68 of the 90 cases — were already serving custodial sentences?! and frequently the 
additional terms were substantial. The most dramatic increase was in Attorney 
General’s Reference No 16 of 1990,” where a sentence of 18 months for robbery 
and carrying a firearm with intent to resist arrest was increased to seven years on 
appeal. But large increases were also made in Attorney General’s Reference Nos 8 
and 9 of 1990,” where nine-month sentences for robbery were increased to four 
years, Attorney General’s Reference No 16 of 1991,** where an eight-year 
sentence for, inter alia, conspiracy to supply heroin, possession of a firearm with 
intent and false imprisonment was raised to 13 years, and Attorney General’s 
Reference (NI) No 2 of 1992, where a five-year sentence for manslaughter was 
increased to nine years.” 

In addition to those sentenced to custodial sentences, 34 offenders (24 per cent of 
the total) serving a wide range of non-custodial sentences (compensation orders, 
fines, probation orders, supervision orders, community service orders, 
combination orders, deferred sentences and suspended sentences) also had their 
sentences referred. Twenty-two of these sentences were replaced with custodial 
terms, but in two cases the non-custodial sentence was upheld? and in another 
case an alternative non-custodial sentence was imposed.*® Of the remaining nine 
cases, five were withdrawn and four were outstanding. Twelve (54.5 per cent) of 





29 Attorney General’s Reference Nos 19 and 20 of 1990 (1990) 12 Cr App R (S) 490, Attorney General's 
Reference No 9 of 1991 (Lynch) (unreported), Attorney General's Reference No 10 of 1991 (Grant) 
(unreported), Attorney General’s Reference No 15 of 1991 (1992) 13 Cr App R (S) 622, Attorney 
General’s Reference No 20 of 1991 (1992) 13 Cr App R (S) 577, Attorney General’s Reference No 16 
of 1992 (1993) 14 Cr App R (S) 319, Attorney General's Reference No 23 of 1992 (1993) 14 Cr App R 
(S) 759, Attorney General’s Reference No 27 of 1992 (1994) 15 Cr App R (S) 64, Attorney General’s 
Reference of 1993 (Rox) (unreported), Attorney General's Reference No 7 of 1993 (1994) 15 Cr App R 
(S) 520, Attorney General's Reference No 12 of 1993 (1994) 15 Cr App R (S) 424, Attorney General's 
Reference (NI) Nos 1, 2 and 3 of 1991 [1991] NI 218 and Attorney General’s Reference (NI) No 2 of 
1993 [1993] 8 BNIL 67. 

30 The Court of Appeal is not restricted under s 36 to increasing a defendant’s sentence. In Attorney 

General's Reference No 4 of 1989 (1989) 11 Cr App R (S) 517, the Court had no qualms about 

quashing four concurrent 18-month suspended sentences for incest and indecent assault and replacing 

them with a three-year probation order. The Court was careful to say, however (at p 522), that it was 

‘not taking a course which [it regarded] as more lenient, since effectively the sanctions of the 

suspended sentences remain.’ 

31 Of the 140 offenders whose cases were referred, three-quarters (106) had received custodial sentences 
at.first instance, In one case (Attorney General's Reference No 17 of 1991 (1992) 13 Cr App R (S) 
656), although the offender had been sentenced to two years’ imprisonment for causing death by 
reckless driving, the Attorney General challenged only the one-year driving ban that had also been 
imposed. On appeal the disqualification period was increased to four years. 

32 (1990) 12 Cr App R (S) 479. 

33 (1990) 12 Cr App R (S) 479. 

34 (1992) 13 Cr App R (S) 653. 

35 [1993] 3 BNIL 113. 

36 Other examples of sentences being significantly increased are: Attorney General’s Reference No 2 of 
1989 (1989) 11 Cr App R (S) 481 (three-year sentences for robbery and possession of a firearm with 
intent both increased to seven years); Attorney General's Reference No 2 of 1991 (1992) 13 Cr App R 
(S) 337 (28-day sentence for causing death by reckless driving increased to one year); Attorney 
General's Reference No 14 of 1991 (1992) 13 Cr App R (S) 446 (two-year sentence for robbery 
increased to five years); and Attorney General’s Reference No 33 of 1992 (1993) 14 Cr App R (S) 712 
(seven-year sentence for manslaughter increased to 11 years). In two cases (discussed below, see text 
at ns 103 and 105) a determinate sentence was replaced with a sentence of life imprisonment. 

37 Attorney General’s Reference No 7 of 1993 (1994) 15 Cr App R (S) 520 and Attorney General's 
Reference (NI) No 2 of 1993 [1993] 8 BNIL 67. 

38 Attorney General’s Reference No 4 of 1989, op cit n 30. 
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the 22 offenders who received increases were given sentences of two years or 
more, the longest being a four-year sentence imposed on an offender in Attorney 
General’s Reference No 15 of 1992.°° 


B The Leave Requirement 


Making leave a sine qua non of review was presumably intended to filter out weak 
cases early, thus sparing offenders the ordeal of having to wait for a full hearing 
before learning that the case against them was to be dismissed.“ If this were the 
rationale for the leave requirement, then it has been severely undermined in 
practice because the Court invariably considers the question of leave at the same 
time as the scheduled hearing.*! Although this procedure is obviously convenient 
for the Court as it allows the question of leave to ‘be considered in the context of a 
review of the relevant authorities,’4? the effect is to postpone, sometimes for many 
months, a decision on whether the Attorney General has an arguable case. This 
approach also places a heavy responsibility on the Attorney General. He clearly 
takes this responsibility seriously because leave was refused by the Court of 
Appeal in only three of the 110 references that reached the Court during the first 
five years: a ‘success rate’ of more than 97 per cent. It is worth bearing in mind, 
however, that the decision to refer a case is likely to have a strong influence on the 
Court. To some extent, therefore, the Attorney General’s ruling becomes a self- 
fulfilling prophecy, a point that was recognised by Woolf LJ in Attorney General’s 
Reference No 24 of 1991: 


Where the Attorney makes an application of this sort [ie applies for leave to appeal] in our 
judgment the Court should have at the forefront of its mind that the Attorney General regards 
it as being a case in which it is appropriate for this Court to review the sentence. Having 
regard to his office, the Attorney General is in a peculiarly appropriate position to assess 
whether or not a [sic] public confidence in the administration of justice requires a review to 
take place. 


C The Definition of Undue Lenience 


The power of referral is limited to ‘unduly lenient’ sentences, but no definition of 
this term was offered in the Act. Responsibility for its interpretation was thus left 





39 (1993) 14 Cr App R (S) 324. ` 

40 Hansard contains surprisingly little discussion of the rationale for the leave requirement. It was 
omitted from the Government's original proposals for reform contained in clause 22 of the Prosecution 
of Offences Bill (see n 11 above) and first appeared in clause 29 of the Criminal Justice Bill of 1987, 
apparently in the hope of making the scheme palatable to those who thought the prosecution was 
becoming too involved in sentencing (see HL Deb vol 486, col 1269, 27 April 1987). When clause 29 
was lost as a result of the General Election in the summer of 1987, leave was again included in the 
strengthened version of the scheme that became s 36 of the Criminal Justice Act 1988. , 

41 The only exception is Attorney General's Reference No 10 of 1992 (1994) 15 Cr App R (S) 1 (see 
n 130 below), where the application was adjourned twice before being heard. 

42 per Woolf LJ in Attorney General’s Reference No 24 of 1991 (1992) 13 Cr App R (S) 724, at p 725. 

43 (1992) 13 Cr App R (S) 724, at pp 725—726 (leave to appeal was refused). But compare Attorney 
General's Reference No 5 of 1989 (1989) 11 Cr App R (S) 489, where the Court of Appeal (at p 491) 
agreed with the offender’s counsel ‘that the Court should only grant leave in exceptional 
circumstances, and not in the borderline type of case.’ i 
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to the Court of Appeal. In Attorney General’s Reference No 4 of 1989,“ Lord 
Lane CJ* set about this task. Beginning from the proposition that Parliament 
could not have intended an offender to be subjected to the risk of having his 
sentence increased merely because the Court of Appeal felt that a more severe 
sentence was deserved, he defined an unduly lenient sentence as one which fell 
‘outside the range of sentences which the judge, applying his mind to all the 
relevant factors, could reasonably consider appropriate.’ In choosing this 
formula, which is not dissimilar to the test of Wednesbury unreasonableness in 
administrative law,“ Lord Lane was clearly signalling his intention that section 36 
should be used sparingly. He underscored this restrictive approach by emphasising 
that the trial judge is particularly well placed to assess the weight to be given to 
various competing considerations and by stressing that ‘sentencing is an art rather 
than a science’ and ‘leniency is not in itself a vice.’4* He further stipulated that the 
Court had discretion to leave in place those sentences which it held to be unduly 
lenient. 

The judgment in Attorney General’s Reference No 4 of 1989 laid down a 
framework for the operation of the section that has been widely followed.” A few 
days later, however, the Lord Chief Justice endorsed a somewhat different test in 
Attorney General’s Reference No 5 of 1989°° when he seemed to accept the 
suggestion, offered by the offender’s counsel, that a sentence was only unduly 
lenient if the Attorney General could show that the sentencing judge had made an 
error of principle and that public confidence in the judicial system would be 
damaged if the sentence stood. Lord Lane did not make it clear whether this second 
test was an addition to or a substitute for the formulation set out in the previous 
case. Nevertheless, his acceptance of the test is an official endorsement of one of 
the central rationales for a right of appeal against unduly lenient sentences, namely 





44 (1989) 11 Cr App R (S) 517. 

45 Most judgments in reference cases have been given by the Lord Chief Justice, Lord Lane and now 
Lord Taylor for English references, Lord Hutton for Northern Irish references. On a handful of 
occasions, however, judgments have been given by other judges of the Court of Appeal: see Attorney 
General's Reference No 2 of 1991 (1992) 13 Cr App R (S) 337 (per Stuart-Smith LJ), Attorney 
General's Reference No 21 of 1991 (1992) 13 Cr App R (S) 689 (per Watkins LJ), Attorney General’s 
Reference No 24 of 1991 (1992) 13 Cr App R (S) 724 (per Woolf LJ), Attorney General's Reference 
No 26 of 1992 (1994) 15 Cr App R (S) 61 (per Smith J), and Attorney General’s Reference No 27 of 
1992 (1994) 15 Cr App R (S) 64 (per Mantell J). In the first three cases, the Lord Chief Justice did not 
sit; in the last two cases, the Lord Chief Justice (Lord Taylor) sat but did not give judgment. 

46 (1989) 11 Cr App R (S) 517, at p 521. Although this test has been approved in many of the later cases, 
the wording has sometimes changed. Other formulations include: (i) ‘so far outside the proper limits of 
what a sentence for this type of crime should be as to merit interference by the Court’ (Attorney 
General's Reference No 7 of 1989 (1990) 12 Cr App R (S) 1, at p 3, per Lord Lane CJ); (ii) 
‘sufficiently below the proper bracket for this Court to be forced to intervene’ (Attorney General's 
Reference No 9 of 1989 (1990) 12 Cr App R (S) 7, at p 9, per Lord Lane CJ); (iti) ‘so far out of line 
with what should properly have been imposed that we ought in these circumstances to intervene’ 
(Attorney General’s Reference No 1 of 1990 (1990) 12 Cr App R (S) 245, at p 248, per Lord Lane CJ); 
(iv) ‘outside the bracket of sentences which a judge could reasonably impose on the facts presented 
before him’ (Attorney General’s Reference Nos 30 and 31 of 1992 (1993) 14 Cr App R (S) 386, at 
p 389, per Lord Taylor CJ); (v) ‘without due cause or justification: unrightfully, undeservedly’ 
(Attorney General’s Reference (NI) No 2 of 1992 [1993] 3 BNIL 113, per Murray LJ who was 
adopting the definition of ‘unduly’ given by the Shorter Oxford Dictionary). 

47 See Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223. 

48 (1989) 11 Cr App R (S) 517, at p 521. 

49 For a few examples, see Attorney General’s Reference Nos 3, 4, 8, 9, 10, 11 and 16 of 1990 (1990) 12 
Cr App R (S) 479, Attorney General's Reference Nos 19 and 20 of 1990 (1990) 12 Cr App R (S) 490 
and Attorney General’s Reference (NI) No I of 1989 [1989] NI 245. 

50 (1989) 11 Cr App R (S) 489. 
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that public confidence in the machinery of justice will be weakened if such 
sentences are allowed to stand.*! 

This concern has been taken up in a number of other reference cases. In Attorney 
General’s Reference No 15 of 1992, for example, Lord Taylor CJ said that the 
Court had to ask itself ‘whether public confidence in criminal justice could be 
maintained if the public were aware of the circumstances of this case and the 
sentence which was passed.’>? Presumably the answer was in the negative, since 
the Lord Chief Justice quashed a nine-month suspended sentence for buggery and 
substituted instead a sentence of four years’ imprisonment. A second example, also 
a buggery case, is Attorney General’s Reference No 19 of 1992, where Lord 
Taylor justified his decision to raise the offender’s sentence from seven to nine 
years’ imprisonment by saying: ‘members of the public hearing the circumstances 
of these two separate attacks on two young children would not regard the Court as 
having done its duty if this sentence were to stand unaltered.’ 

These decisions link the definition of undue lenience to the vagaries of public 
opinion and the possibly unanswerable question of whether public confidence in 
the administration of justice will be damaged if a particular sentence is allowed to 
stand. We have seen already that a similar approach was taken by Woolf LJ in 
Attorney General’s Reference No 24 of 1991%* when considering the question of 
leave. How far such issues should influence the Court’s decision is debatable. 
Some judges have been in no doubt about their importance. Lord Denning, for 
example, was strongly influenced by these considerations when he changed his 
mind and spoke in favour of the section in the debates on the legislation in the 
House of Lords.” They were also firmly in the Government’s mind. In the same 
debate the Minister said: ‘The harm to public confidence which the occasional 
over-lenient sentence can cause is too corrosive to be ignored. If we had not been 
convinced of that, we would have abandoned the search for a satisfactory solution 
long ago.’ A rather different approach, however, has been taken recently by the 


SS 5 00S 005050 


51 A second, related argument made by proponents of the scheme was that unduly lenient sentences may 
tempt victims to take the law into their own hands. This has been referred to expressly in only one 
reference case, Attorney General’s Reference No 8 of 1992 (1993) 14 Cr App R (S) 130, where Lord 
Taylor CJ, after observing (at p 133) that the probation order passed on a young man convicted of 
manslaughter ‘would have the effect of undermining public confidence in the sentencing policy of the 
court,’ said (at p 135) the Court had to bear in mind ‘that if proper sentences are not imposed, then 
those who are aggrieved in the community may . . . decide to take matters into their own hands.’ The 
probation order was quashed and a sentence of two years’ detention in a young offender institution 
imposed. 

52 op cit n 39, at p 327. 

53 (1993) 14 Cr App R (S) 330, at p 335. Other examples are Attorney General's Reference Nos 5 and 6 
of 1991 (1993) 14 Cr App R (S) 425, where Lord Taylor CJ (at p 427) defined unduly lenient sentences 
as those which were ‘not simply more lenient than what this Court might have passed had it been 
dealing with the matter at first instance, but so lenient as to undermine, were the sentences to stand, 
public confidence in the administration of justice,’ and Attorney General’s Reference Nos 17 and 18 of 
1992 (1993) 14 Cr App R (S) 428, where Lord Taylor CJ (at p 431) said that the Court was ‘convinced 
that the public, looking at the circumstances of this case, would regard justice as not having been done 
if the sentences which were passed were allowed to stand.’ 

54 See text at n 43. 

55 See HL Deb vol 489, col 331, 26 October 1987 (see also HL Deb vol 486, cols 1322 — 1324, 27 April 
1987). Compare HL Deb vol 457, col 1047, 29 November 1984 and HL Deb vol 459, col 388, 
24 January 1985. 

56 HL Deb vol 489, col 314, 26 October 1987; the Earl of Caithness. Douglas Hurd, the Home Secretary, 
.made a comparable point in the House of Commons (HC Deb vol 125, cols 686— 687, 18 January 
1988). He argued that ‘when a manifestly over-lenient sentence is passed, the damage to public 
confidence in the system is out of all proportion to the significance of the case. That is why the 
problem, though small in scale, is of great importance, and that is why we have been grappling with it 
so vigorously during the past three years.’ 
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Committee on the Penalty for Homicide. Chaired by Lord Lane, this Committee 
argued that one of the main points in favour of abolishing the mandatory life 
sentence for murder was that it would loosen the grip that considerations of ‘public 
confidence’ and ‘public opinion’ have on the length of time a life sentence prisoner 
is required to serve.” 


D New Factors 


Although Lord Lane did not give an exhaustive account of when it might be 
appropriate for the Court not to increase a sentence it regarded as unduly lenient, 
he did say that one obvious instance was ‘where in the light of events since the trial 
it appears either that the sentence can be justified or that to increase it would be 
unfair to the offender or detrimental to others for whose well-being the Court 
ought to be concerned. ’58 With these words, Lord Lane opened the door to a 
series of considerations that would not have been relevant at the original trial but 
which can affect the outcome of reference cases. The first and most important of 
these relates to what the Court of Appeal has termed the principle of ‘double 
jeopardy.’ 

This principle, which was first articulated by Lord Lane CJ in Attorney 
General’s Reference No 2 of 1989,°° has been held to be applicable to all 
reference cases. In its most general form, it states that a sentence discount 
should be allowed for the ‘nervousness,’ ‘suspense,’ ‘burden,’ ‘stress,’ ‘worry,’ 
‘apprehension,’ ‘anxiety,’ even ‘anguish’ of being sentenced twice for the same 





57 Report of the Committee on the Penalty for Homicide (1993) pp 29—30. On p 18 of the Report, the 
Committee said: ‘Evidence teaches that when politicians resort to “public opinion” as a basis for a 
change of a policy or a fresh course of action, it is advisable to scrutinise the proposals with particular 
care.’ In a similar vein, Lord Lane, writing in support of the Committee’s position in The Times 
(7 December 1993), said: ‘the proposition that the length of a prison sentence should be determined by 
what the Home Secretary regards as “how society as a whole would view the prisoner’s release” is 
startling, to say the least, particularly when it is the Home Secretary himself who suggests that he is to 
be the repository and arbiter of public opinion.’ 

58 See Attorney General’s Reference No 4 of 1989 (1989) 11 Cr App R (S) 517, at p 521. 

59 (1989) 11 Cr App R (S) 481, at p 485. It was dubbed the ‘double jeopardy’ principle by Lord Taylor 
CJ in Attorney General’s Reference No 2 of 1992 (1993) 14 Cr App R (S) 187, at p 190. Although this 
terminology is now firmly embedded in the vocabulary of the Court, it does raise the question of how 
far offenders are in double jeopardy in reference cases and whether this is objectionable. When the 
legislation was first announced in the House of Lords, there was a fierce debate on the subject. Lord 
Hailsham, for example, claimed (HL Deb vol 489, col 335, 26 October 1987) that it was ‘contrary to 
the esprit des lois . . . to make a man run in jeopardy twice’ and said that, while he could live with the 
present legislation, he would have preferred it in its earlier form where the offender did not have to do 
so. Others, however, were not convinced. Lord Ackner, for example, (at col 338) described double 
jeopardy as a ‘much abused and emotionally-toned phrase’ and argued that it was ‘common sense that 
if a person is punished once and once only properly that is no more double jeopardy than a person 
whose conviction has been quashed because he has discovered new evidence being put on trial yet 
again.’ This position is also adopted by Martin L. Friedland in his book Double Jeopardy (Oxford: 
Clarendon Press, 1969) when he writes (at p 290: footnotes omitted): ‘An increase in sentence when 
the accused appeals or even a Crown appeal from sentence has not generally been categorized as a 
violation of the rules against double jeopardy, which are less concerned about the extent of punishment 
than about the determination of guilt or innocence.’ 

60 See, for instance, Attorney General’s Reference No 8 of 199] (1992) 13 Cr App R (S) 360, at P: 362505 = 
per Lord Lane CJ; Attorney General's Reference No 22 of 1992 (1993) 14 Cr App R (S) 435, at-p 440, 
per Lord Taylor CJ; and Attorney General’s Reference No 37 of 1992 (1994) 15 Cr App R YO) WW, at’. 
p 76, per Lord Taylor CJ. A rather different approach is taken in Australia where the doubléxjéopardy 
principle does not, it seems, require a discount to be given in all reference cases: see RV Holder [1983] 
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offence.®! As these terms indicate, the justification for the double jeopardy 
principle is rooted in the offender’s perceptions of the review process. What 
appears to count is whether the offender actually experienced the anxiety in 
question, not whether some imaginary offender would reasonably have done so. 
Anxiety is, of course, partly a function of expectations and these are not always 
realistic. Someone who confidently anticipates that his sentence will remain 
unchanged may easily become distressed when his hopes are dashed and he learns 
that his sentence is to be increased. This was recognised in Attorney General’s 
Reference No 2 of 1992, where the Court of Appeal took account of the extra 
‘anguish’ that the offender would feel when he discovered his sentence was going 
to be greater than he had been led to expect. The opposite case of an offender 
who accurately predicts the outcome was considered in Attorney General's 
Reference Nos 22 and 23 of 1991. Here, the Court bore in mind that at least one of 
the offenders had known ‘perfectly well from conversation in prison that his 
sentence was going to be increased.’™ 

On one level these decisions are a legitimate application of the double jeopardy 
principle: they respond to the offender’s own experiences of the review process. 
But on another level they are over-simplifications because the beliefs in question 
may sometimes have the opposite effect to that predicted by the Court of Appeal. 
An excessively optimistic view of the likely outcome of a reference, for example, 
might reduce the anxiety felt by an offender during the review process by 
producing a false sense of security: ignorance is, after all, often bliss. Given the 
subjectivity of the double jeopardy principle, if this easing of the burden is not 
cancelled out by the shock of being disabused at the hearing itself, a lower not a 
larger discount will be appropriate. The converse case is the realist who knows 
‘perfectly well’ that his unduly lenient sentence is going to be increased. While it is 
true that he may be less distressed than the excessive optimist by the news that his 





61 These nouns are used respectively in Attorney General’s Reference No 4 of 1991 (1992) 13 Cr App R 
(S) 182, at p 185, per Lord Lane CJ; Attorney General’s Reference No 14 of 1992 (1993) 14 Cr App R 
(S) 239, at p 242, per Lord Taylor CJ; Attorney General's Reference (NI) No 2 of 1992 [1993] 3 BNIL 
113, per Lord Hutton CJ; Attorney General's Reference No 8 of 1992 (1993) 14 Cr App R (S) 130, at 
p 135, per Lord Taylor CJ; Attorney General's Reference No 5 of 1990 (1990) 12 Cr App R (S) 514, at 
p 518, per Lord Lane CJ; Attorney General's Reference No 10 of 1993 (1994) 15 Cr App R (S) 487, at 
p 489, per Lord Taylor CJ; Attorney General’s Reference No 1 of 1991 (1992) 13 Cr App R (S) 134, at 
p 138, per Lord Lane CJ; and Attorney General's Reference No 2 of 1992 (1993) 14 Cr App R (S) 187, 
at p 190, per Lord Taylor CJ. i 

62 The ‘anguish’ an offender feels as a result of the review process may arise from being told that the 
sentence is due to be reviewed (see Attorney General’s Reference No 2 of 1992 (1993) 14 Cr App R (S) 
187, per Lord Taylor CJ, at p 190), from waiting for the appeal to be heard (see Attorney General's 
Reference No 15 of 1992 (1993) 14 Cr App R (S) 324, per Lord Taylor CJ, at p 328) or from the 
uncertainty of the outcome (see Attorney General’s Reference No 19 of 1992 (1993) 14 Cr App R (S) 
330, per Lord Taylor CJ, at p 335). It may also be produced by the stress of attending the hearing itself 
(see Attorney General’s Reference No 12 of 1992 (1993) 14 Cr App R (S) 223, per Lord Taylor CJ, at 
p 236). Para 6 of Schedule 3 of the Criminal Justice Act 1988 entitles an offender to be present at the 
hearing of the reference even though he is in custody at the time. 

63 (1993) 14 Cr App R (S) 187, at p 190, per Lord Taylor CJ. In Attorney General’s Reference No 24 of 
199] (1992) 13 Cr App R (S) 724, Woolf LJ, when refusing the Attorney General leave to appeal, took 
into account, inter alia, the fact that the offender ‘should not be in a situation where he could 
reasonably expect that he was to be released tomorrow’ and then have that expectation removed (see 
p 730). The reference to ‘reasonableness’ here would seem to be something of a red herring because 
the logic of the double jeopardy principle requires that the discount be given for the actual distress 
experienced by the offender, not the distress that might be experienced by some hypothetical 
reasonable man. This is borne out by Woolf LJ’s reference (at p 729) to a letter written personally to 
the. Attorney General by the offender in which the offender made clear that the matter had ‘caused him 
anxiety.’ 

64 (1992) 13 Cr App R (S) 592, at pp 594—595. 
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sentence is to be raised, it is possible that this will be outweighed by the heightened 
sense of anxiety he will feel during the review process. If so, he should receive an 
increased sentence discount and not a lower discount as may have been the case in 
Attorney General’s Reference Nos 22 and 23 of 1991.5 

A particularly sensitive situation that can increase the anxiety felt by offenders is 
where a non-custodial sentence has been passed at first instance and the Attorney 
General indicates that the sentence should have been one of imprisonment. Not 
surprisingly, this has been accepted on a number of occasions as a valid reason for 
increasing the sentence discount. For example, in Attorney General’s Reference 
No 3 of 1989 the Court of Appeal replaced a two-year probation order for 
causing death by reckless driving with a sentence of 15 months’ imprisonment, but 
said the fact that the offender was facing the prospect of a term of imprisonment 
for a second time had allowed it to reduce the sentence it would otherwise have 
passed.” A corresponding discount has been given to offenders who have been 
released from custody and are required to return to prison to serve a longer term. 
In the Northern Irish case of Attorney General’s Reference (NI) No 1 of 1992,% 
for instance, a 12-month discount was allowed on a three-year sentence for 
wounding, in part because the offender, who had initially received a sentence of 
six months’ imprisonment, had been at liberty for seven months. 

Two further applications of the double jeopardy principle are worthy of note. 
The first takes account of delay. Where the stress and anxiety of a reference is 
heightened by a long delay in bringing the case to court, the logic of the double 
jeopardy principle requires that an increased sentence discount be given. This was 
accepted by Lord Lane CJ in Attorney General’s Reference No 3 of 1989" and by 
Lord Taylor CJ in Attorney General’s Reference No 35 of 1992.” In the latter 
case, the offender had been sentenced on 16 October 1992 to four years’ 
imprisonment for rape. The Attorney General appealed and the reference was 
originally listed for 18 February 1993, but for an unspecified reason this was 
postponed to 6 April 1993. The offender, who was in prison in the north-east of 


65 id. This argument may have been accepted in Attorney General’s Reference No 1 of 1991 (1992) 13 Cr 
App R (S) 134, where (at p 137) Lord Lane CJ agreed with the offender’s counsel that the offender had 
had to wait for some five months knowing that his sentence would inevitably be increased on appeal. 

66 (1989) 11 Cr App R (S) 486. 

67 A second example is Attorney General’s Reference No 15 of 1992, op cit n 39, at p 328, where, when 
replacing a suspended sentence for buggery with a sentence of four years’ immediate imprisonment, 
the Court said it had taken into account the fact that the offender had been allowed his liberty after his 
trial and was now being called upon to serve a custodial sentence. For other examples, see Attorney 
General’s Reference No 5 of 1989 (1989) 11 Cr App R (S) 489 and Attorney General’s Reference No 8 
of 1992 (1993) 14 Cr App R (S) 130. 

68 (McNeill) (unreported). 

69 For other examples, see Attorney General's Reference No 2 of 1991 (1992) 13 Cr App R (S) 337 
(where a three-month discount was given on a 15-month sentence that would have been imposed for 
causing death by reckless driving because the offender, who had been sentenced to 28 days’ 
imprisonment at first instance, had been out of prison for more than six months); Attorney General’s 
Reference No 7 of 1991 (1992) 13 Cr App R (S) 285 (where Lord Lane CJ agreed (at p 288) that ‘the 
most potent argument’ in the offender’s favour was that ‘any increase in the punishment imposed upon 
him will mean that he will have to return to prison because . . . his term of three months’ imprisonment 
with suitable remission for good behaviour has already been served’); and Attorney General's 
Reference No 37 of 1992 (1994) 15 Cr App R (S) 71 (where Lord Taylor CJ said (at p 76) that the 
double jeopardy principle applied ‘acutely’ because the offender had already served his sentence of 
three months in custody and been released). 

70 (1989) 11 Cr App R (S) 486. The Lord Chief Justice said (at p 488): ‘the delay, and the fact that, 
having been placed on probation, he now faces for the second time the prospect of a term of 
imprisonment, enables us to reduce what we would otherwise pass by way of sentence.’ 

71 (1994) 15 Cr App R (S) 233. 
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England, had to be brought to London to attend the hearing. When he arrived he 
discovered that the matter was being put off again. It was only at the third time of 
asking that the case was finally disposed of on 8 July 1993. At that hearing the 
Court increased the offender’s sentence to six years. It said, however, that because 
of the effect of the postponement on the offender, the sentence was lower than 
would otherwise have been imposed.” 

The second application acknowledges that an extra discount should be given if 
the anxiety an offender experiences is intensified by widespread media coverage. 
A case in point is Attorney General’s Reference No 3 of 1993,” where a 15-year- 
old boy convicted of rape and indecent assault was given a three-year supervision 
order. The boy’s parents were also ordered to pay £500 by way of compensation to 
the victim. According to press coverage of the case, the trial judge justified his 
decision by saying that prison would only teach the boy more bad habits and the 
compensation order would give the victim ‘the chance of a good holiday to get over 
her trauma.’ A storm of protest followed: the victim’s father asserted that his 
daughter did not want the money and had not asked for compensation,” and under 
the headline ‘Law chiefs demand file on school rape’ an article in The Times 
pointed out that Conservative and Labour MPs, the police and Victim Support had 
all criticised the sentence.” Within 35 days — a record for reference proceedings 
— the case was brought before the Court of Appeal which quashed the sentence 
and replaced it with an order that the offender be detained for two years under 
section 53(2) of the Children and Young Persons Act 1933. In passing this 
sentence, however, the Court said that it had borne in mind ‘the added stress and 
worry which the public attention to this case must have imposed on the offender 
and his family, as well as on the victim and hers.’ An equally renowned example 
is Attorney General’s Reference No 13 of 1993.78 Known as the ‘no angel’ sex 
case, this turned on a two-year probation order imposed by Judge Starforth Hill 
QC on a young man who had pleaded, guilty to attempted unlawful sexual 
intercourse with a girl under the age of 13. In his sentencing remarks, the judge 
made the now notorious comment that the nine-year-old victim was ‘not entirely an 
angel herself.’ His observation was seized upon by the media. In the appeal, heard 
less than two months later, Lord Taylor CJ said it had been ‘extracted from its 
context and emblazoned in headlines.’ As a consequence, the offender and his 
family were forced to move, and both he and his father lost their jobs. This 
harassment so exceeded the normal confines of the double jeopardy principle that 
the Court considered it justified a sentence that was ‘a good deal more lenient’ than 
would otherwise have been imposed.®° The Court therefore substituted a four- 
month prison sentence for the original probation order.*! 


72 ibid at p 236, per Lord Taylor CJ. 

73 (1993) 14 Cr App R (S) 739. 

74 See The Times, 8 February 1993. 

75 id. 

76 See The Times, 9 February 1993. 

77 (1993) 14 Cr App R (S) 739, at p 744. The Court also said (at p 743) that the judge’s approach did not 
deserve the vilification it had received. 

78 (1994) 15 Cr App R (S) 292. 

79 ibid at p 295. 

80 id. 

81 Fora third example, see Attorney General's Reference Nos 17 and 18 of 1992 (1993) 14 Cr App R (S) 
428. As a result of newspaper coverage of the case, the two offenders (who had been convicted of 
causing death by reckless driving) were forced to move from what had been ‘their home community 
for the whole of their lives.” Counsel argued on their behalf that this was ‘in itself punishment’ (p 431) 
and ought to be taken into account by the Court. 
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The Court of Appeal has also given some weight to what happens between trial 
and appeal. The legitimacy of considering such factors is more debatable than with 


-double jeopardy claims, since acknowledging their relevance involves treating 


offenders in reference cases differently from those who have been sentenced 
correctly. Not that thoughts of this kind have deterred the Court. When 
reviewing non-custodial penalties it has given credit to offenders for making 
efforts to reform, for complying with the terms of the court order, for showing 
contrition and for staying crime-free. Thus, in Attorney General's Reference 
No 21 of 1991, Watkins LJ considered it relevant that the offender had spent his 
non-custodial sentence ‘working hard, serving the country, the community and 
rehabilitating himself in the eyes of his family and others who know him well.’® 
It also counted in the offender’s favour that he had faithfully attended a Day 
Centre, as required by his probation order, and that he had paid a £1,928 
compensation order out of monies due to him from a family trust. A similar 
allowance was made in Attorney General's Reference Nos 20 and 21 of 1992, 
where the two offenders had expressed remorse,® Attorney General’s Reference 
No & of 1992, where the offender had undergone a religious conversion and 
recognised the ‘enormity’ of his crime,® and Attorney General’s Reference No 11 
of 1991, where the offender had ‘done his best in the interim to behave himself.’®’ 
In the last of these cases, the Court was even prepared to take account of the fact 
that the offender had been offered a job.®® Recently, the Court of Appeal moved 
still further in this direction when it refused to quash a two-year probation order 
that had been imposed for wounding with intent to resist arrest, dangerous driving 
and excess alcohol in Attorney General’s Reference No 7 of 1993, despite holding 
that the sentence was unduly lenient. In coming to this decision, the Court was 
heavily influenced by a:probation officer’s report which said that, while much had 
been achieved during the first six months of the order, further work was needed 
and the opportunity to do this would be ‘drastically reduced’ if a custodial penalty 
were to be imposed.® When a parallel argument was used three months later in 
Attorney General’s Reference Nos 21, 22 and 23 of 1993, however, the Court of 
Appeal’s response was more circumspect. The Court held that the mere fact that an 
offender had responded well to a non-custodial penalty was not conclusive. It was 





82 The same difficulty arises, of course, when post-trial events are taken into account in appeals brought 
by offenders against over-severe sentences, In his authoritative book Principles of Sentencing 
(London: Heinemann, 2nd ed, 1979), David Thomas states (at p 397) that where the appeal is against 
an individualised measure, ‘The Court will normally review the sentence in the light of all the available 
information, including information not available to the Crown Court.’ 

83 (1992) 13 Cr App R (S) 689, at p 694. See also Attorney General's Reference No 27 of 1993 [1994] Cr 
LR 465, where a discount was given partly in recognition of the efforts the offender had made to 
rehabilitate himself, partly because he had suffered a minor interference with his liberty by having 
attended a few sessions of a Violent Offender Programme and partly because he had had the suspense 
of knowing that his sentence was being reviewed. 

84 ibid at p 691. A further example is Attorney General’s Reference No 7 of 1991 (1992) 13 Cr App R (S) 
285, at p 289, where credit was given to the offender for having paid £600 compensation to the victim. 

85 (1994) 15 Cr App R (S) 152, at p 154, per Lord Taylor CJ. f 

86 (1993) 14 Cr App R (S) 130, atp 135, per Lord Taylor CJ. The Court also gave credit for the fact that 
the 17-year-old offender’s family had moved to a different district. 

87 (1992) 13 Cr App R (S) 402, at p 405, per Lord Lane CJ. See also Attorney General’s Reference No 22 
of 1992 (1993) 14 Cr App R (S) 435, where Lord Taylor CJ accepted (at p 440) that there was no 
suggestion that the offender had offended in any way relevant to the disposal of the case; and Attorney 
General’s Reference No 23 of 1992 (1993) 14 Cr App R (S) 759, where Lord Taylor CJ noted (at 
p 761) that the offender had been at liberty for some eight months but had not reoffended. 

88 (1992) 13 Cr App R (S) 402, at p 405, per Lord Lane CJ. 

89 (1994) Cr App R (S) 520, at 524. 
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necessary also to consider ‘the gravity of what was done and how the public would 
. regard that.’ The Court therefore rejected a submission that the unduly lenient 
sentences that had been passed for offences under section 18 of the Offences 
Against the Person Act 1861 should be allowed to stand. Nevertheless, the Court 
did allow a substantial discount to take account of the good response the offenders 
had shown to the non-custodial penalties. When this was combined with the usual 
discount given for the stress of reference proceedings, it was sufficient in one of 
the cases to allow the Court to reduce by two years the four-year custodial sentence 
that it would otherwise have imposed. 

Equal magnanimity has been shown in the case of custodial sentences. Evidence 
that the offender’s prison behaviour had been ‘in every way exemplary’ was 
considered a mitigating factor in Attorney General’s Reference No 11 of 1992,°! 
as was evidence from a psychiatrist in Attorney General’s Reference No 12 of 1992 
which suggested that the offender was unlikely to reoffend.” Psychiatric evidence 
was also important in Attorney General’s Reference No 23 of 1992, where the 
Court upheld a sentence of three months’ imprisonment for wounding despite 
saying that it was ‘derisory’ and ought never to have been imposed. A decisive 
factor was a report from a consultant forensic psychiatrist who diagnosed the 
offender as suffering from a severe schizophrenic illness and urged the Court not 
to impose a further custodial sentence as this might ‘jeopardise [the offender’ s] 
mental health and undermine his treatment.’ 

Finally, the Court has been prepared to take into account the effect of the review 
process on the offender’s family. This was considered in Attorney General’s 
Reference No 21 of 1991, where Watkins LJ spoke of the ‘moving affidavit’ 
written by the offender’s mother,” and Attorney General’s' Reference No 3 of 
1993, where Lord Taylor CJ included in the discount an element reflecting the 
impact on the offender’s family of the publicity the case had received.* At least 
this last factor applies to reference cases alone. It is therefore encouraging that 
where the suffering to the offender’s family was caused not by the review process 
but by the normal vicissitudes of punishment, the Court has excluded it from 
consideration. This happened in Attorney General’s Reference No 15 of 1990, 
where the Court rejected counsel’s argument that an allowance should be made for 
the abuse suffered by the offender’s wife following press reports of the case. Also 
excluded from consideration was the difficulty the offender had had coping with 
prison life, the abuse he had suffered at the hands of other inmates, the failure of 
his business and the repossession of his home.” 


90 [1994] Cr LR 466, per Lord Taylor CJ. See also Attorney General’s Reference No 27 of 1993 [1994] 
Cr LR 465, where Lord Taylor said: ‘It would be . . . unfair to others if in this particular case we were 
to say that a case as grave as this one need not be visited with a custodial sentence.’ 

91 (1993) 14 Cr App.R (S) 136, at p 138, per Lord Taylor CJ. See also Attorney General’s Reference 
No 24 of 1991 (1992) 13 Cr App R (S) 724, where Woolf LJ stressed (at p 730) the ‘satisfactory 
progress’ that the offender had made while serving his sentence. 

92 (1993) 14 Cr App R (S) 233, at p 236, per Lord Taylor CJ. 

93 (1993) 14 Cr App R (S) 759, at p 761, per Lord Taylor CJ. 

94 ibid at p 762. See also Attorney General’s Reference No 12 of 1993 (1994) 15 Cr App R (S) 424. 
Psychiatric evidence can also work to the offender’s disadvantage. For a case where this occurred, see 
Attorney General’s Reference No 6 of 1993 (1994) 15 Cr App R (S) 375 (discussed below, see text at 
n 105). 

95 (1992) 13 Cr App R (S) 689, at p 694. 

96 op citn 73, at p 744. See also Attorney General’s Reference No 7 of 1991 (1992) 13 Cr App R (S) 285, 
where counsel stated (see pp 288—289) that the offender’s wife had hoped his three months’ sentence 
would be the end of the matter. 

97 (1990) 12 Cr App R (S) 510, at p 514. 
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We have already seen that one of the arguments made in favour of the power to 
correct unduly lenient sentences — that it would preserve public confidence in the 
criminal justice system — has had a significant impact on the development of the 
scheme. But the section was also hailed as a way of shoring up the deterrent effect 
of the criminal law, as a fail-safe mechanism for protecting the public from the 
dangerous offender and as a step on the road to creating a coherent sentencing 
policy. How far have these other hopes and aspirations been fulfilled? 

Those who supported the reform in the belief that it would be used by the Court 
of Appeal to impose longer deterrent sentences can have few complaints. 
Undaunted by the scepticism expressed in some academic quarters about the 
efficacy of general deterrents, the Court of Appeal has regularly held sentences to 
be unduly lenient on this ground. Three examples will suffice to illustrate this 
point. The first is Attorney General’s Reference No 2 of 1989, where a three-year 
sentence for robbing a betting shop and for possessing a firearm with intent was 
increased to seven years, largely on the basis of general deterrence. The Court’s 
approach was explained by Lord Lane CJ: 


the deterrent element in punishment for this sort of offence is not’ primarily to deter the 
offender himself, but to deter others . . . it is just this sort of office, the betting shop, without 
the sophisticated protection which banks and building societies may have, which requires 
protection given by the court, which protection can only be given, one hopes to some extent 
successfully given, by imposing sentences which may remind people before they embark 
upon this sort of enterprise and if they are caught, they will go to prison for a long time.” 


The second example is Attorney Géneral’s Reference No 9 of 1989, where a 30- 
month sentence for robbery was replaced with a five-year prison term. Once again 
the general deterrent effect of the sentence was to the fore: 


Businesses such as small post offices coupled with sweetie-shops ... are particularly 
susceptible to attack. They are easy targets for people who wish to enrich themselves at other 
people’s expense . . . in so far as is possible the courts must provide such protection as they 
can for those who carry out the public services of operating those post offices and sweetie- 
shops, which fulfil a very important public function in the suburbs of our large cities. The 
only way in which the Court can do this is to make it clear that if people do commit this sort 
of offence, then, if they are discovered and brought to justice, inevitably a severe sentence 
containing a deterrent element will be imposed upon them in order so far as possible to 
persuade other like-minded robbers, greedy persons, that it is not worth the candle.” 


Whereas in the above examples the Court’s concern was with attacks on small, 
vulnerable businesses, the target in the final example — Attorney General’s 
Reference No 3 of 1989! — was reckless driving.!®! Initially, this was a case 
which the authorities decided should not be prosecuted and it was only because a 


98 (1989) 11 Cr App R (S) 481, at p 485. 
99 (1990) 12 Cr App R (S) 7, at p 9, per Lord Lane CJ. 

100 (1989) 11 Cr App R (S) 486. 

101 For cases involving other offences where the deterrent nature of the sentence has been stressed, see 
Attorney General’s Reference No 2 of 1992 (1993) 14 Cr App R (S) 182 (rape); Attorney General’s 
Reference No 8 of 1992 (1993) 14 Cr App R (S) 130 (manslaughter); Attorney General’s Reference 
(NI) No I of 1990 (Clokey) (unreported) (wounding with intent, contrary to s 18 of the Offences 
Against the Person Act 1861); and Attorney General’s Reference (NI) Nos 3 and 4 of 1992 [1993] 
BNIL 65 (arson with intent, throwing a petrol bomb). 
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private prosecution was instituted that it reached the courts at all. The offender, 
who had been given a two-year probation order for causing death by reckless 
driving, had his sentence increased to 15 months’ imprisonment by the Court of 
Appeal. Commenting on this sentence, Lord Lane CJ said: 


It must be made clear that this sort of accident is wholly avoidable, this sort of death is wholly 
avoidable. It seems that the only way that people can be brought to their senses in regard to 
this type of driving is to remind such drivers that if they do behave like this, then inevitably 
they face punishment, and face severe punishment in the shape of a prison sentence.” 


There is also evidence of the Court of Appeal using section 36 to pass a 
protective sentence on a so-called ‘dangerous offender.’ This has happened on 
three occasions since section 36 came into force. Twice the Court has quashed a 
determinate sentence and replaced it with one of life imprisonment, once it has 
used its powers under section 2(2)(b) of the Criminal Justice Act 1991 to impose a 
longer than normal sentence in order to protect the public from serious harm. 
Although three cases in five years may not seem very many, each of these 
offenders posed a considerable danger to the public. To this extent, then, the 
objective of the reformers has been met. The first of the cases is Attorney 
General’s Reference No 34 of 1992,’ where the offender had attacked a woman 
whose car had broken down, stabbing her several times in the shoulder with a 
carving knife. Eighteen months later he was found late at night in a built-up area 
carrying .a carving knife and a dagger. According to medical experts he was 
suffering from an untreatable psychopathic disorder. This was said to be likely to 
persist for an indefinite period and the offender was described as ‘highly 
dangerous,” particularly to women. At first instance, the man received an eight- 
year sentence for wounding with intent to cause grievous bodily harm and 
possessing an offensive weapon. However, with the medical evidence firmly in 
mind, the Court of Appeal held that only a life sentence would provide the public 
with the protection it required. The second case is Attorney General’s Reference 
No 4 of 1993,' where the offender had been sentenced by the Crown Court to a 
total of three years for five counts of buggery and one of common assault. Looking 
at his record, which included a previous conviction for indecent assault, the Court 
of Appeal held that he was a danger to young boys. It therefore felt justified in 
departing from the usual principle of commensurability and imposing instead a 
five-year protective sentence under the so-called ‘dangerousness provision’ in 
section 2(2)(b) of the Criminal Justice Act 1991. The third and most striking 
example of the Court increasing a sentence which in its opinion would have left the 
public seriously at risk from a dangerous offender is Attorney General’s Reference 
No 6 of 1993.1% Here the offender had been sentenced to 12 years for raping and 
robbing a woman as she got into her car. A knife had been held to the victim’s 
throat and the attack was not only planned but occurred within seven days of the 
man’s release from a five-and-a-half year sentence for burglary, assault 
occasioning actual bodily harm and rape. The earlier rape had been committed 
whilst the offender was on bail for the other charges and the assault had involved a 
knife-attack on a young woman during which he attempted to remove her clothing. 
The offender admitted that on two occasions he had visited his victim’s place of 


102 (1989) 11 Cr App R (S) 486, at p 488. 
103 (1994) 15 Cr App R (S) 167. 
104 (1994) 15 Cr App R (S) 205. 
105 (1994) 15 Cr App R (S) 375. 
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work with the intention of attacking her. Like the offender in Attorney General’s 
Reference No 34 of 1992, psychiatric reports — which had not been available to 
the trial judge — indicated that the man had an untreatable psychopathic disorder, 
or a personality disorder and a propensity to sexual offending. Given this 
information, the Court felt that the only sentence that could sensibly be 
contemplated if the public were to be adequately protected was life 
imprisonment. ! 

Finally, section 36 has been used by the Court of Appeal as part of its general 
campaign to ensure consistency and rationality in sentencing. Thus, when the first 
reference case!’ revealed irreconcilable disparities between the various 
sentences imposed or approved by different decisions of the Court for the emotive 
crime of incest, the opportunity was taken to lay down some authoritative advice 
for judges in the form of a guideline judgment. More recently, in Attorney 
General’s Reference Nos 14 and 24 of 1993,'® successful prosecution appeals 
against sentences imposed for the new offence of causing death by careless driving 
whilst over the prescribed limit for alcohol!” allowed the Court to amend 
guidelines that had originally been introduced in R v Boswell!" for the offence of 
causing death by reckless driving. On other occasions, reference cases have been 
used to make general remarks about the Court’s approach to violent crime!"'; to 
offer advice on the meaning of new legislative provisions'!”; and to reinforce 
issues of sentencing principle that first instance sentencers were overlooking, such 
as the proper role of compensation orders!!? or the importance of reasons. !!4 

The scheme does appear, therefore, to have fulfilled some of the hopes of those 
who supported its introduction. It has been used in the belief that it will strengthen 
general deterrents; it has offered a second chance to remove from circulation 
offenders thought to present an unacceptable risk to the public; and it has provided 
a useful vehicle for influencing sentencing practice and making sentencing more 
coherent. 





106 The Court also specified, under s 34 of the Criminal Justice Act 1991, that the offender must serve 
eight years of his sentence before the case could be considered for release by the Parole Board (ie two- 
thirds of the 12-year sentence that the Court would have deemed appropriate had it not been for the 
element of risk). 

107 Attorney General’s Reference No 1 of 1989 (1989) 11 Cr App R (S) 409. 

108 [1994] 1 WLR 530. 

109 Introduced by s 3 of the Road Traffic Act 1991. 

110 (1984) 6 Cr App R (S) 257. 

111 See Attorney General’s Reference (NI) No 1 of 1990 (Clokey) (unreported), per Lord Hutton CJ. 

112 See Attorney General's Reference No 4 of 1993 (1994) 15 Cr App R (S) 205 (discussed above, n 104), 
where the Court gave guidance on the meaning of s 2(2)(b) of the Criminal Justice Act 1991; and 
Attorney General's Reference No 5 of 1993 (1994) 15 Cr App R (S) 201, where the Court reiterated its 
position on the correct interpretation of s 5(1)(b) of the Criminal Justice Act 1991 which allows a 
suspended sentence to be imposed only if it can ‘be justified by the exceptional circumstances of the case.’ 

113 In Attorney General's Reference No 10 of 1992 (1994) 15 Cr App R (S) 1 and Attorney General's 
Reference No 5 of 1993 (1994) 15 Cr App R (S) 201, the Court emphasised that compensation was 
normally a matter to be dealt with in a civil court or by the Criminal Injuries Compensation Board. 
Compensation orders, the Court said, were simply methods of giving effect to a victim’s legitimate 
civil claims. They did not amount to sentences and judges should not refrain from imposing custodial 
sentences in an attempt to ensure that compensation was paid. 

114 See Attorney General’s Reference No 23 of 1992 (1993) 14 Cr App R (S) 759, where Lord Taylor CJ 
pointed out that the Recorder had not given any reasons for the three-month sentence she had imposed 
for an offence of wounding under s 18 of the Offences Against the Person Act 1861. Lord Taylor went 
on to say (at p 761) that ‘if those who have to pass sentence do give some reasons for the sentence they 
pass, that brings them to consider the effect which the sentence they are minded to impose might have 
and the public perception of it.’ 
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Nevertheless, the scheme has some weaknesses, three of which will be addressed. 
The first derives from the Court of Appeal’s practice of taking post-trial events 
into account. What this practice does is to open up a gap between the sentence that 
the Court would have regarded as appropriate at first instance and the sentence it 
now decides to award. If the Court reveals the extent of the gap by disclosing what 
the first instance sentence ought to have been, then no great problem ensues. But if 
it does not, the value of the case as an indicator of appropriate penalty levels is 
undermined and its general deterrent effect weakened.!!5 Given the obvious 
advantages of disclosure, it is disappointing that the Court has decided to divulge 
the extent of the discount on only a handful of occasions. At the top end of the scale 
is Attorney General’s Reference No 36 of 1992, where a two-year discount was 
announced on a seven-year sentence for robbery in order to reflect the fact that the 
offender was coming before the Court for a second time,!!© Attorney General’s 
Reference No 21 of 1991, where a sentence of 12 months’ detention in a young 
offender institution for robbery was said by Watkins LJ to be ‘less by two years or 
more than .. . the most lenient sentence which could properly have been passed in 
the court below, *117 and Attorney General’s Reference No 21 of 1993, where a 
four-year sentence for wounding with intent to cause grievous bodily harm was 
scaled down by two years to take account of the added stress of the reference 
proceedings and the fact that the offender had responded well to the unduly lenient 
non-custodial sentence that had been imposed at first instance.!!® At the bottom 
end is Attorney General’s Reference No 2 of 1991, where a three-month deduction 
was disclosed on a 15-month sentence for causing death by reckless driving 
because the offender had been sentenced twice and would have to return to 
prison.'!? In between are a number of cases where the declared discount has been 
a year: Attorney General’s Reference No I of 1991, where an eight-year sentence 
for rape was discounted to allow for the double jeopardy principle”°; Attorney 
General’s Reference No 5 of 1993, where the offender’s good record, the double 
jeopardy principle and the fact that a non-custodial sentence had been imposed at 
first instance meant that a three-year sentence for arson could be reduced to two 
years!?!; Attorney General’s Reference (NI) No 1 of 1992, where a three-year 
sentence for wounding was lowered to two years to take account of ‘the additional 
stress suffered by the offender’ and ‘the fact that he will be returning to prison 
having been at liberty’!?; and Attorney General’s Reference (NI) No 2 of 1992, 
where a 10-year sentence for manslaughter was reduced by a year because of the 
‘strain and burden’ of the second hearing.!? These cases, however, follow no 
particular pattern and the vast majority of reference cases are decided without such 
displays of candour. 


115 David Thomas makes a similar point in several of his casenotes on reference cases in the Criminal Law 
Review (see, for instance, [1993] Cr LR 81, at p 82). 

116 (1994) 15 Cr App R (S) 117. A sentence of three months’ imprisonment was passed at first instance. 

117 (1992) 13 Cr App R (S) 689, at p 694, per Watkins LJ. 

118 op cit n 90. 

119 (1992) 13 Cr App R (S) 337, at p 341. Originally the sentence had been one of 28 days’ imprisonment. 

120 (1992) 13 Cr App R (S) 134, at p 138. The trial judge had imposed a sentence of five years. 

121 (1994) 15 Cr App R (S) 201, at p 204. A 12-month suspended sentence was imposed at first instance. 

122 op cit n 68. A six-month sentence was imposed at first instance. 

123 [1993] 3 BNIL 113, per Lord Hutton CJ. The original sentence was one of five years’ imprisonment. 
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A possible explanation of the Court’s reluctance to reveal the extent of discount 
in reference cases is that it does not regard the outcome of an appeal against 
sentence, whether brought by the prosecution or by the defence, as setting a norm 
for other similar cases. Thus, in R v De Havilland, Dunn LJ said: ‘decisions on 
sentencing are no more than examples of how the Court has dealt with a particular 
offender in relation to a particular offence. As such they may be useful as an aid to 
uniformity .of sentence for a particular category of crime; but they are not 
authoritative in the strict sense.’ Dunn LJ’s reasoning was taken one stage 
further in Attorney General’s Reference No 7 of 1991, when Lord Lane CJ warned 
counsel that, where there was no relevant guideline judgment, it was not generally 
necessary for them to draw the attention of the sentencing judge to cases. 
‘Otherwise,’ he said, ‘the matter may become interminable,’ with ‘too many other 
cases being cited on one side and the other.’ Lord Lane’s successor, Lord 
Taylor CJ, is clearly of the same opinion. In Attorney General’s Reference No 19 
of 1992, he said: ‘comparing the facts of one case with the facts of another is not 
usually a particularly helpful exercise. The facts of criminal cases, and particularly 
sexual cases, vary so enormously that to argue from the facts of one to the facts of 
another is not a course which the Court encourages.’!° The problem with this 
approach, of course, is that it undermines one of the central rationales for having a 


~ system of prosecutorial appeal against sentence. If one of the purposes of this 


exercise (and of appellate review in general) is to introduce order and consistency 
into first instance sentencing, then clear signals must be sent to the lower courts 
about appropriate sentence levels. This cannot be achieved unless a more rule- 
based approach to sentencing is adopted than that envisaged in the three cases cited 
above. 

A second difficulty with the scheme is delay. The relationship between anxiety 
and delay was accepted when the Attorney General was given 28 days from the 
date of sentence within which to notify the Registrar of Criminal Appeals that an 
application for leave to refer the case was being made.’”’ This period was 
deliberately kept short in order to reduce the uncertainty felt by offenders while 
waiting for an appeal to be announced.!?8 No similar measures, however, were 
introduced to ensure the expedition of hearings.” As a result, many hearings 
take place long after notice of the appeal has been given. Indeed, of the 110 cases 
which reached the Court of Appeal in the first five years of the section’s operation, 





124 (1983) 5 Cr App R (S) 109, at p 114. 

125 (1992) 13 Cr App R (S) 285, at p 289. 

126 (1993) 14 Cr App R (S) 330, at p 334. For.similar statements, see Attorney General's Reference No 7 of 
1991 (1992) 13 Cr App R (S) 285, at p 289, per Lord Lane CJ; Attorney General’s Reference Nos 17 and 
18 of 1992 (1993) 14 Cr App R (S) 428, at p 431, per Lord Taylor CJ; Attorney General’s Reference Nos 
30 and 31 of 1992 (1993) 14 Cr App R (S) 386, at p 388, per Lord Taylor CJ; and Attorney General’s 
Reference No 11 of 1993 (1994) 15 Cr App R (S) 490, at p 492, per Lord Taylor CJ. 

127 See para 1 of Schedule 3 of the Criminal Justice Act 1988. For a description of the procedures that the 
Crown Prosecution Service has adopted to ensure that this tight timetable is met, see ‘Asking for 
More? References of Unduly Lenient Sentences’ (1990) 43 Current Legal Problems 55 (pp 64—65) 
written by Allan Green QC, the then Director of Public Prosecutions. 

128 See HL Deb vol 489, col 349, 26 October 1987, where the Earl of Caithness said: “We have sought to 
avoid there being a protacted period of uncertainty about whether the original sentence will stand by 
imposing a 28-day time limit on the Attorney General’; and HL Deb vol 489, col 316, 26 October 
1987, where he said: ‘It would be intolerable if all those whose sentences were subject to the new 
procedure had to endure a long period of uncertainty about whether it would be used.’ 

129 The Earl of Caithness promised the House of Lords that ‘every effort will be made to arrange the 
hearings of these cases as early as possible’ (see HL Deb vol 489, col 349, 26 October 1987). This 
promise has not been kept. 
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Table 5 Time from Date of Sentence to Date of Appellate Hearing in ' 
Decided Reference Cases, 1 February 1989—1 February 1994 








Time Lag Number of Cases 
Less than 2 months 4 

2—3 months 29 

4—5 months 44 

6—7 months 13 

8—9 months 13 
10—11 months 0 
12 months and over 7 
Total 110 





over two-thirds (70 per cent) were heard more than four months and nearly a third 
(30 per cent) more than six months after the original sentence was passed (see 
Table 5 above). Sometimes the delays have exceeded a year.’ In Attorney 
General’s Reference Nos 20 and 21 of 1992,'*' for example, the offenders had to 
wait nearly 13 months for their cases to be heard, and the same was true in 
Attorney General’s Reference No 13 of 19921? and Attorney General's Reference 
No 24 of 1992.” 

Long delays of this kind are unacceptable. They increase the anxiety felt by an 
offender as well as generating unwanted side-effects in other parts of the criminal 
justice system. One area where the effects can be felt is parole. A delay of nearly 
six months in Attorney General’s Reference Nos 3, 4 and 5 of 1992™ was 
sufficient for at least two of the offenders to have been told of their impending 
release several weeks before their 30-month sentences for conspiracy to import 
LSD were increased to five years on appeal. And in Attorney General’s Reference 
Nos 20 and 21 of 1992, 35 the problem was worse because, by the time the appeal 
was heard, both offenders had been released on licence and at liberty for some four 
months. 3° Inevitably, this complicates the task of the reviewing Court, unsettles 
the offenders and produces unnecessary work for the parole system.'*” Another 
area of the criminal justice system which is adversely affected is sentence planning. 





130 Causes of the delay vary. Most frequently, one suspects, a shortage of court time is to blame, but 
another possible cause is the offender’s reluctance to see the case decided. This may explain the delay 
of more than a year in Attorney General’s Reference No 10 of 1992 (1994) 15 Cr App R (S) 1, where 
the application had to be adjourned twice because of the offender’s absence. In Attorney General's 
Reference Nos 5 and 6 of 1991 (1993) 14 Cr App R (S) 452, a delay of more than 18 months occurred 
because the offenders were appealing (unsuccessfully) against their convictions. 

131 op cit n 85. 

132 (1993) 14 Cr App R (S) 756. 

133 (1994) 15 Cr App R (S) 227. 

134 (1993) 14 Cr App R (S) 191. 

135 op cit n 85. i 

136 They had each served 10 months of a 30-month sentence for robbery and kidnap before being released. 
On appeal, their sentences were increased to four-and-a-half years. A similar problem arose in 
Attorney General’s Reference Nos 5 and 6 of 1991 (1993) 14 Cr App R (S) 425, where one of the 
offenders had been released on licence from his three-year sentence for robbery before the sentence 
was raised to seven years on appeal. ‘ 

137 Some of these problems are, of course, disappearing now that the Criminal Justice ‘Act 1991 has 
abolished parole for those sentenced after 1 October 1992 to Jess than four years’ imprisonment. There 
is no reason to think, however, that offenders released under the new automatic release scheme will 
feel any less aggrieved at being required to return to prison than those who were paroled under the old 
regime. 
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Sentence plans are only drawn up for offenders sentenced to four years or more, !*# 
so those sentenced to shorter custodial terms which are increased to four years or 
more on appeal may spend extended periods in prison without having had the 
advantage of a plan, or the benefit of the personal attention and better conditions 
that are traditionally afforded to long-term inmates. 

Consideration therefore needs to be given to the introduction of a time limit in 
reference cases, requiring the prosecution to withdraw any cases that do not appear 
before the Court of Appeal within (say) four months of the original sentence being 
passed.!° At the very least, there should be an urgent review of the Court’s 
practice of postponing leave applications until consideration of the substantive 
issue. A better rule, it is suggested, is to require all applications for leave to be 
heard within a four-month period, irrespective of whether the full case can be 
brought within that time or not. It might be objected, of course, that proper 
consideration can only be given to the question of leave once the Court has heard 
argument from both sides on the merits of the case. This may have been Woolf 
LJ’s point when he defended the status quo in Attorney General’s Reference No 24 
of 1991 on the basis that it allowed the question of leave to ‘be considered in the 
context of a review of the relevant authorities.’!“° But Woolf LJ’s argument has 
little merit. It is improbable that judges of the Court of Appeal (Criminal Division) 
~ are so ignorant of sentencing practice that they cannot decide whether the Attorney 
General has a prima facie case or not without counsel reviewing the relevant 
authorities for them; but if they are, the difficulty can easily be side-stepped by 
handing the task of hearing leave applications to the Lord Chief Justice, who 
already sits on 97 per cent of all reference cases.'4! Furthermore, a similar 
procedure (although without any restriction as to time) already operates in 
applications for leave to appeal against over-severe sentences, which are usually 
considered by a single judge in private long before the case receives a full hearing. 
Given that this procedure has run smoothly for many years, there seems no reason 
to think that the experience in reference cases will be any different. Indeed, the 
procedure might work better in reference cases, where nearly 97 per cent of leave 
applications are granted, than in appeals against over-severe sentences, where 
many applications are refused. 

A final problem concerns the scope of the scheme. The former Director of 

Public Prosecutions, Allan Green QC, may have been right when he said that 
` ‘public concern will naturally be at its greatest in the case of indictable only 
offences.’!42 However, unduly lenient sentences for triable either way offences 
can also generate considerable public unease. If one of the primary rationales for 
intervention is to allay this unease, then it seems anomalous not to bring such 
offences into the fold. The anomaly becomes even more evident when one 
observes that 66 of the 140 reference cases (47 per cent) have included subsidiary 
offences, the majority of which were triable either way or summarily (see Tables 2 
and 3 above). Like the main offence, sentences for these offences — which must 


138 See Sentence Planning: Guideline Notes to Circular Instruction 30/92 (Prison Department, Directorate 
of Inmate Programmes, 1992) at p 1. 

139 This time limit would, of course, have to be relaxed where offenders were appealing against conviction 
or where it could be established that the delay was a result of deliberate prevarication by the offender. 

140 (1992) 13 Cr App R (S) 724, at p 725 (see text at n 43). He may, however, have been resting his case 
on the more dubious ground of mere administrative convenience. 

141 See n 45 above. 

142 Green, op cit n 127, at p 70. 
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have been passed during the same proceeding as the main offence!*? — can be 
raised or lowered.! With this indirect method for considering the leniency of 
sentences passed for triable either way or summary offences so readily available, it 
is somewhat surprising that five years elapsed before a Secretary of State was 
prepared to exercise his powers — under section 35(4) of the Criminal Justice Act 
1988 — to introduce a statutory instrument extending the scheme to specific triable 
either way offences.'4° And even then reform was a timid affair. Obvious 
candidates for inclusion were possession of drugs, theft, deception, handling, 
burglary and criminal damage. Yet when the Criminal Justice Act 1988 (Reviews 
of Sentencing) Order 1994 came into force earlier this year, only indecent assault, 
child cruelty and threats to kill were brought into the scheme.' 

In contrast to triable either way offences, primary legislation is needed to extend 
the scheme to summary only offences. At present the Court has no power to review 
sentences imposed for assaulting a constable in the execution of his duty.'*” The 
Court is also debarred from reviewing sentences such as that imposed on Jeremy 
Smith by Melton Mowbray magistrates in 1990. Dubbed ‘Britain’s worst 
motorist,’!48 Smith had pleaded guilty to taking a vehicle without the owner’s 
consent, drunk driving and driving whilst disqualified. He had 11 previous 
convictions for drinking and driving, and only one year earlier had been banned 
from driving for 30 years. Despite this appalling record, Melton Mowbray 
magistrates decided not to imprison him. Instead, they gave him a suspended 
sentence and disqualified him from driving for a further three years. This sentence 
was widely seen as excessively lenient. It outraged local opinion and was described 
by the Leicester MP Greville Janner QC as ‘blinding stupidity.’ 

Given that public opinion has become a yardstick justifying intervention, there 
seems little reason not to bring sentences for summary offences such as these 
within the purview of the scheme, as is the case in most Australian states.’°° 





143 s 36(3) of the Criminal Justice Act 1988 provides that ‘any two or more sentences are to be treated as 
passed in the same proceeding if they would be so treated for the purposes of s 10 of the Criminal 
Appeal Act 1968.’ 

144 Sentences for the triable either way offences of possession of drugs with intent to supply and reckless 
driving have been increased by the Court of Appeal, while sentences for indecent assault, affray and 
theft have been reduced: see Attorney General’s Reference No 16 of 1991 (1992) 13 Cr App R (S) 653; 
Attorney General's Reference No 2 of 1991 (1992) 13 Cr App R (S) 337; Attorney General ’s Reference 
No 4 of 1989 (1989) 11 Cr App R (S) 517; and Attorney General's Reference No 7 of 1992 (1993) 14 
Cr App R (S) 122. 

145 The offences in question must be ‘specified in the order.’ The Secretary of State is not empowered to 
extend the section to triable either way offences generally. 

146 SI 1994 No 119. The order, which took effect as from 1 March 1994 and includes attempting to commit, 
or inciting the commission of, any of the above offences, applies to England and Wales only. For a 
sentence which might have been appealed had the order been in force, see The Times, 2 February 1994. 
Under the headline ‘Appeal power comes too late to re-sentence baby beater,’ the article gives details of 
an 18-month probation order for child cruelty imposed by Judge Pryor QC on a violent father who broke 
his son’s leg and inflicted 22 other injuries on the boy during a six-week period in 1993. 

147 Contrary to s 51 of the Police Act 1964. 

148 See The Times, 25 August 1992. 

149 See The Times, 21 November 1990. Two years later, Smith reversed into a car after drinking four pints 
of lager. He was not dealt with so leniently this time. The court jailed him for six months and banned 
him for a further three years for drunk driving and driving whilst disqualified (see The Times, 
25 August 1992). The sentence had little deterrent effect. Only 38 days after his release he was caught 
again: his 14th drink drive offence and his 35th offence for driving whilst disqualified (see The Times, 
30 December 1992). 

150 In Victoria, for example, s 74 of the Magistrates’ Court Act 1971 gives the Crown the right to appeal 
against sentences imposed for summary only offences. Similar provisions exist in Queensland (Justices 
Act 1886, s 209), Tasmania (Justices Act 1959, s 107) and Western Australia (Justices Act 1902, 
s 197). 
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Nevertheless, a reform of this kind cannot be considered in isolation. As things 
stand, no sentence passed by the magistrates’ court, not even one for a triable 
either way offence, can come before the Court of Appeal, and it would be strange 
if the prosecution were allowed to bring such an appeal but not the defence. The 
interests of symmetry, therefore, require more fundamental change.'*! To allow 
over-lenient and over-severe sentences passed in the magistrates’ court to be 
considered by the Court of Appeal might profit both institutions. Magistrates 
would benefit from more authoritative guidance on sentencing matters, while the 
Court of Appeal would have the advantage of being exposed to a wider range of 
sentencing decisions. 


Conclusion 


In the late 1980s there was still considerable mistrust of a prosecutorial right of 
appeal against unduly lenient sentences. Although a great head of steam had built 
up in favour of reform, not everyone was convinced and the Government’s 
legislation had a turbulent passage through Parliament.’*? Five years later the 
climate is different. Few of those who resisted the legislation in the 1980s now 
want it repealed and the right of the prosecution to appeal against sentence has — 
like the right to appeal against acquittal before it — become part of criminal law 
orthodoxy. Not suprisingly, this growing acceptance has gone hand in hand with 
an increase in the number of sentences referred. The Government’s original 
prediction that a maximum of 12 sentences would be referred in any given year 
was true only of the first year of the scheme’s operation.’ Since then, 130 cases 
have been referred at an average rate of 32.5 cases per year. This figure looks set 
to rise still further, because the scheme has been extended to encompass a small 
number of triable either way offences and may be extended again before too long. 
It is also possible that more cases will be forwarded to the Attorney General by 
aggrieved individuals, pressure groups or MPs and that the Attorney General, 
encouraged by past successes (over 80 per cent of sentences in decided reference 
cases are increased), will take a more aggressive approach to referral.'** So long 
as this does not lead to a corresponding fall in the proportion of sentences held by 
the Court of Appeal to be unduly lenient, there is no reason to fear such an 
expansion. It would be entirely consistent with the scheme’s rationale which 
stresses, inter alia, the importance of incapacitating dangerous offenders, the need 
to maintain public confidence in the judicial system, and the value of general 
deterrence and consistency in sentencing. However, any expansion must be 
combined with the introduction of measures designed to ensure that the procedures 
are fair. Long delays need to be eradicated and the leave requirement taken 


151 If the section were extended by statutory instrument to include triable either way offences but 
legislation were not introduced to allow sentences passed in the magistrates’ court to be reviewed, then 
whether a sentence for a triable either way offence could be reviewed would depend entirely on the 
court (ie Crown Court or magistrates’ court) that the sentence was passed in. 

152 For an account, see Green, op cit n 127, at pp 56—63. 

153 Some commentators were sceptical of this figure at the time. During the committee stage of the Bill, 
Tony Worthington said: “We can be absolutely certain that we will not be restricted to one dozen cases 
a year’ (see HC Standing Committee H, col 221, 23 February 1988). 

154 It is worth recalling that despite the vetting procedures established by the Crown Prosecution Service 
for reference cases, only 55 per cent of the sentences forwarded to the Attorney by the Service in 1993 
were actually referred (see Table 4 above). 
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The Onward March of Leasehold Enfranchisement 
Martin Davey* 


The Leasehold Reform, Housing and Urban Development Act 1993, which was 
introduced into the House of Commons on 22 October 1992 as the Housing and 
Urban Development Bill, finally reached the statute book on 20 July 1993. 1 Part I 
of the Act, which is the subject of this note, came into force on 1 November 1993,? 
Although popularly characterised as a radical measure, it is actually the 
latest stage in, a process of reform which began in 1967 when the controversial 
Leasehold Reform Act? first gave many occupiers of houses who hold under a 
long lease granted for a ‘low (ground) rent,’ a right to acquire compulsorily the 
freehold reversion to their property. This process is referred to as leasehold 
enfranchisement. As an alternative to enfranchisement, the 1967 Act also made 
provision for a qualifying tenant to extend his or her lease by claiming a new 50 
year term at a ground rent for the site without the buildings. 

Part I of the 1993 Act extends the scope of the 1967 Act to the more expensive 
properties which until now had been excluded from its ambit. It also extends the 
principle of leasehold enfranchisement to flats which, for unconvincing reasons, 
had not been dealt with in 1967. The extension is by way of a new right of 
collective enfranchisement exercisable by tenants of flats over the freehold of the 
block of flats in which they live. The Act also confers on some tenants, who for 
some reason cannot or do not want to enfranchise collectively, the individual right 
to acquire a new long lease of the flat in substitution for the existing lease. Just as 
the 1967 Act proved to be controversial, not least in so far as it dealt with the price 
to be paid on enfranchisement, the most recent measure was also not without its 
vociferous critics. Foremost amongst the Act’s opponents was the Duke of 
Westminster who, in a much publicised gesture, resigned from the Conservative 
Party. The criticisms of the Duke and other landlord opponents of the measure 
were voiced in both Houses of Parliament by Conservative Members who between 
them forced the Government to concede over three hundred amendments to the Bill 
during its, often stormy, parliamentary passage. The result was a considerably 
weaker measure than that originally envisaged and certainly one which, as far as 
collective enfranchisement is concerned, will undoubtedly benefit significantly 
fewer people than the large number for whose benefit the Bill was originally 
introduced. In these circumstances, the Government is anxious to promote 
vigorously the new rights created by the Act; an anxiety underlined by the launch, 


*Senior Lecturer i in Law, University of Manchester. 


1 A number of guides to the detailed provisions of the Act have already appeared. See eg Clarke, 
Leasehold Enfranchisement — The New Law (London: Jordans, 1994); Driscoll, Leasehold Reform — 
The New Law (Croydon: Tolley, 1993); Matthews and Millichip, A Guide to the Leasehold Reform, 
Housing and Urban Development Act 1993 (London: Butterworths, 1993); and Kenny, Leasehold 
Reform, Housing and Urban Development Act 1993, Current Law Statutes Annotated (London: Sweet 
& Maxwell, 1993). See also Bright, ‘Enfranchisement — A Fair Deal for All or for None?’ [1994] 
Conv 211; Clarke [1994] Conv 223. 

s 188(4). 

See Wilkinson, (1968) 31 MLR 193; Macintyre, [1968] CLJ 38; Hague, Leasehold Enianoiseinehs 
(London: Sweet & Maxwell, 2nd ed, 1987). 
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in February 1994 by Housing Minister Sir George Young, of a partly government 
funded leasehold enfranchisement service offering free advice to flat owners 
considering buying their freeholds or negotiating lease extensions. 


The Demand for Leasehold Enfranchisement 


To appreciate what was so objectionable about this measure, to people who are 
otherwise in accord with the Government’s underpinning philosophy, it is 
necessary to consider the principal elements of Part I and their background. Such 
an examination soon reveals a fundamental disagreement as to the function of the 
long-term‘ residential lease as a feature of English property law, which first 
appeared as a means of financing speculative building in the late eighteenth 
century. The basic problem in relation to houses is simply stated. The contractual 
term of such a lease will expire one day and possession of the subject matter of the 
lease will therefore revert to whoever holds the reversion on that lease (whether 
that be a superior leaseholder or the freeholder). The apparent injustice of this 
result is that, as well as paying a ground rent, the occupying leaseholder will have 
paid a premium for the lease and in many cases the premium will be as near as 
makes no difference to what would have been paid for the unencumbered freehold 
of that property. In many cases the original leaseholder will have been a developer 
who would have constructed the house on the plot leased. Furthermore, the 
leaseholder and/or his predecessors in title will have maintained and improved the 
property since it was constructed. Nevertheless, as a matter of contract law, the 
land and any buildings on that land will revert to the superior title holder at the end 
of the lease and the leaseholder in possession will be deprived of his or her home. 

Of course, many supporters of the long leasehold system would argue that such 
arrangements should not be upset precisely because they are based on contracts 
freely entered into by the original leaseholder and accepted by those who 
subsequently acquire the lease. This freedom of contract rationale did not 
commend itself to nineteenth-century reformers who perceived a fundamental 
injustice at play and in 1880 the principle of compulsory enfranchisement made its 
first appearance as a serious political demand. This radical solution was first 
proposed to Parliament by a group of Radical-Liberals in 1884, albeit with the 
objective of facilitating the provision of working-class housing by enabling sites to 
be acquired on more advantageous terms. However, leaseholders themselves 
began to take an active part in the campaign for reform through organisations like 
the Town Tenant’s League in 1906 or 1907. The principle of compulsory 
enfranchisement was examined on numerous occasions between the formation of a 
Leaseholds Enfranchisement Association in 1884 and the enactment of the 
Leasehold Reform Act 1967. The first occasion was in the Report of the Royal 
Commission on the Housing of the Working Classes, 1884—85, which revealed a 
division of opinion on the issue, although in a special supplementary report ten of 
the 15 members concluded that: 


The prevailing system of building leases is conducive to bad building, to deterioration of 
property towards the close of the lease, and to a want of interest on the part of the occupier in 
the house he inhabits; and that legislation favourable to the acquisition on equitable terms of 
the freehold interest on the part of the leaseholder would conduce greatly to the improvement 
of the dwellings of the people of this country.‘ 





4 in this context a long-term lease refers to a lease originally granted for more than 21 years. 
5 Reports from Commissioners (1884— 85) Vol 30. 
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By contrast, Lord Salisbury, who articulated a point of view which was to 
surface again during the debates on the 1993 Act, was not convinced that 
significant numbers of occupying tenants held under long ground leases. In his 
opinion it would be the middlemen, who in many cases held the long lease, who 
would benefit. Indeed, he considered that legislation would destroy the building 
lease system of housing provision to the great detriment of the poor. The case for 

- leasehold enfranchisement was subsequently rejected by the Select Committee on 
Town Holdings which was appointed in 1886 and reported in 1889, and the issue 
was not formally referred to any subsequent inquiry until the setting up of the 
Leasehold Committee in 1948 under the chairmanship of J enkins LJ (who replaced 
the first Chairman, Lord Uthwatt, who died in 1949) which reported in 1950.° 
By that time, no less than eighteen Bills had failed to reach the statute book and 
many others had never passed the ‘dummy’ stage. Like the Report of 1889, the 
1950 Report once again rejected the notion of compulsory leasehold 
enfranchisement, although following a recommendation made in the Majority 
Report, Part I of the Landlord and Tenant Act 1954 which, as amended, is still in 
force, was enacted. This measure provides some security of tenure for a tenant on 
the expiry of a qualifying long tenancy at a low rent which, but for the low rent ` 
exclusion in the Rent Act 1977, would have been a regulated tenancy.’ In strong 
contrast to the conclusion of the Majority Report, two members of the Committee 
signed a Minority Report in which they recommended that as a general rule 
occupying long lessees (or sub-lessees) of houses should have a right compulsorily 
to acquire the freehold interest (along with any intermediate leasehold reversions). 
No qualifying period of residence was proposed, although it was recommended 
that lessees who bought their leases in the last ten years of the term should be 
excluded... 


The Leasehold Reform Act 1967 


Nothing came of the Jenkins Committee’s Minority Report and there the matter 
rested until 1966 and the publication of the White Paper, Leasehold Reform in | 
England and Wales.® The problem had become acute at that time because many 
building leases were granted in the latter half of the nineteenth century, a time 
when landlords used their monopoly power to prevent development taking place 
other than on leasehold terms. These leases, typically granted for 99 years, would 
soon expire, producing hardship for the occupiers who not only stood to lose their 
houses but also faced the prospect of being presented with a. large bill for 
‘dilapidations.’ Furthermore, even in cases where a long lease was not about to 
{ 

6 The Leasehold Committee, Final Report (1950) Cmd 7982. This Report contains an account of the 
historical background to the issue of leasehold enfranchisement up to 1950. 

7 In such a case the landlord will only be able to recover possession by establishing certain grounds. 
These grounds are similar to those applicable in the case of a regulated tenancy under the Rent Act, 
with the additional ground that for the purposes of redevelopment the landlord proposed to demolish or 
reconstruct the whole or a substantial part of the premises for which he reasonably requires possession. 
The rent is essentially that determined under the fair rent regime of the Rent Act 1977. The scheme is 
modified in the case of tenancies entered into on or after 1 March 1990. They will be subject to a 
regime of security of tenure and rent fixing broadly parallel to that applicable in the case of assured 
tenancies under the Housing Act 1988. Leases created before that date will generally become subject to 
this new regime from 15 January 1999 if the contractual term is still unexpired at that date: Local, 
Government and Housing Act 1989, s 186, Sched 10. 

8 (1966) Cmnd 2916. 
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expire, leaseholders who wished to sell and move also suffered hardship, because 
the residue of the term might have diminished to a point (usually 50 years or 
thereabouts) beyond which institutional lenders were not prepared to grant 
mortgage loans. Furthermore, the capital value of the lease would thereafter 
diminish at an ever accelerating pace, placing the landlord in an unparalleled and 
very unequal bargaining position and leaving the tenant with no incentive to repair 
or improve the property. Having rehearsed these difficulties, the White Paper 
stated that enfranchisement legislation would be introduced to redress the problem. 
Although the White Paper and the Act were confined to houses, very similar 
arguments could be utilised in favour of tenants of maisonettes and flats. 
Furthermore, these tenants often had further difficulties to contend with in 
connection with unfair service charges and poor management. 

The principle of leasehold enfranchisement contained in the 1966 White Paper 
and the subsequent Bill was not unwelcome to the Conservative Opposition nor to 
the Liberal Party, although the Conservative Party was only a recent convert to the 
cause, having included it in their election manifesto for the first time in that year. 
The 1967 Act gave occupiers of houses under a lease granted for a term of more 
than 21 years at a low rent,’ the right to acquire the freehold or to extend the lease 
for a further fifty years. The Act only applied where the tenant had occupied the 
house as his residence under such a tenancy for five years before he gave: notice to 
enfranchise or extend, or for periods amounting to five years within the previous 
ten years.!° In a concession to prominent landlords of some of the large London 
estates, the Act did not apply to houses with rateable values, on 23 March 1965 or 
on the date on which the house first appeared in the valuation list, of more than 
£200 or, if in Greater London, £400. The qualms, voiced by estate owners, that 
enfranchisement could destroy the character of an estate which had been created 
and preserved by comprehensive enlightened management were met by provisions 
in the Act for the approval by the appropriate Minister of schemes of estate 
management on application by a landlord. 

Despite all party agreement on the principle of enfranchisement, the 
Government and Opposition were sharply divided on the central question of the 
price to be paid on enfranchisement; a division was to surface again in 1993 during 
the debates on the Bill. According to the 1966 White Paper, the legislation 
proposed at that time was to be based on the principle that ‘the land belongs in 
equity to the landowner and the house belongs in equity to the occupying 
leaseholder.’ The word ‘equity’ is, of course, used in the sense of meaning 
‘morally.’ In accordance with this principle, that ‘in equity’ the bricks and mortar 
already belonged to the tenant, the Bill provided that the price payable for the 
freehold should be calculated by reference to what the freehold would fetch if sold 
on the open market by a willing seller subject to the lease on the assumption that 


9 Defined as less than two-thirds of the rateable value of the house on whichever is the latest of (a) 
23 March 1965, or (b) the date the house first appeared in the valuation list, or (c) the first day of the 
term. (If the lease was granted between the end of August 1939 and the beginning of April 1963, the 
rent must also have been not more than two-thirds of the letting value of the house at the time the lease 
was granted: Leasehold Reform Act 1967, s 4(1).) In the case of leases entered into on or after 1 April 
1990 (other than in pursuance of a contract entered into before that date), when domestic rates were 
abolished, the right to enfranchise or extend is excluded if the rent is over £1,000 pa in Greater London 
or £500 elsewhere: SI 1990 No 434, reg 7. 

10 This was reduced to three years by the Housing Act 1980, Sched 21, para 1, to bring it into line with 
the public rented sector ‘right to buy’ provisions of Part I of that Act. But there was no further 
reduction of the qualifying period under the 1967 Act when the residence requirement under the ‘right 
to buy’ was reduced to two years by the Housing and Building Control Act 1984, s 3. 
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the tenant had no right to enfranchise, but that (if he has not already done so) he 
would exercise his right under the Act to obtain a fifty-year extension to his present 
term. It was on this point that the all party consensus crumbled. The Opposition 
considered this provision to be nothing less than robbery. Their view was that the 
leaseholder should pay a fair market price for both land and house on the basis that 
it is a fundamental legal axiom that what is attached to the soil becomes part of it 
and that everybody who had dealt with the lease or the reversion since the granting 
of the lease must be taken to have acted on that basis. (However, it should be 
remembered that, since 1954, tenants had been protected by Part I of the Landlord 
and Tenant Act 1954 and this would clearly have affected the value of the 
reversion in many cases, and would therefore need to be taken into account in 
assessing the ‘fair market price.’!') Fears, voiced by the Opposition, that the 
proposed basis of compensation would give tenants a windfall gain at the expense 
of landlords who would be deprived of the true value of their reversions, were 
subsequently echoed by one legal commentator who observed that: 


Although the 1967 Act was passed primarily to meet the anxieties of ordinary householders 
in South Wales and other areas where the long leasehold system was widespread, it is 
notorious that the persons who in fact derived most benefit from the 1967 Act were relatively 
wealthy purchasers of short residues of long tenancies of houses in Belgravia, Chelsea, 
Kensington, Westminster and similar expensive areas of London, just under the £400 Greater 
London rateable value limit.'? 


Nevertheless, the Opposition’s arguments made no impression on the 
Government and, as originally enacted, the 1967 Act provided for compensation 
along the lines foreshadowed in the White Paper which effectively meant that, 
where a tenant enfranchised, the landlord would receive no compensation for the 
house and his only loss in most cases, where the site value would be nominal, 
would be the capitalised value of the ground rent.!? Similarly, in the case where a 
tenant claimed an extended lease, the rent payable would be a revised modern 
ground rent which ignored the value of the building. The Opposition’s concerns 
were, of course, also a reflection of those entertained by ground landlords and 
particularly those landlords of-the ‘great estates’ who owned large numbers of 
properties in prime areas of London. Indeed, these landlords subsequently did 
their best to thwart the application of the Act in a variety of ways. 

The question of the purchase price to be paid on enfranchisement did not go 
away after the passing of the 1967 Act. On 1 April 1973, new rating valuation lists 
came into force which increased rateable values by an average of 150 per cent. 
Consequently, in 1974, the Housing Act introduced new Leasehold Reform Act 
limits of £1,000 in the case of Greater London and £500 elsewhere, in cases where 
the house first entered the valuation list on or after 1 April 1973.14 However, the 





11 The Minority Report of the Jenkins Committee of 1950 (Cmd 7902) had recommended that the price 
payable on compulsory enfranchisement should be a fair market value of the reversion with a sitting 
‘tenant protected by the Rent Acts and excluding the value of any improvements effected by the tenant 
or a predecessor in title for which the landlord had not given consideration. 

12 See Hague, op cit n 3, p 4. 

13 Two decisions by the Lands Tribunal that in assessing the hypothetical market value of the reversion 
the tenant himself must be considered to be a competitor were reversed by a statutory amendment 
introduced by s 82 of the Housing Act 1969, which provided that the hypothetical market should 
exclude the tenant and members of his family residing in the house from those buying or seeking to 
buy. 

14 Ifthe tenancy is entered into on or after 1 April 1990 (when domestic rates were abolished), other than 
in pursuance of a contract entered into before that date, the value of the premises is calculated by a 
formula based on the premium paid as a condition of the grant of the tenancy and its length when 
granted: SI 1990 No 434, reg 5. 


© The Modern Law Review Limited 1994 777 


The Modern Law Review [Vol. 57 


Act also extended the 1967 Act rights to enfranchise, or obtain an extended lease, 
to qualifying tenants of properties whose rateable value did not exceed £1,500 and 
£750, where the property first entered the valuation list on or after 1 April 1973. 
This extension only applied to leases granted before 18 February 1966. It appears 
to have been introduced (possibly unwittingly) at the instigation of the 
Conservative Opposition, who then sought to limit the damage by introducing a 
new basis of valuation, on enfranchisement, for properties thereby brought within 
the scope of the Act.!° This new basis was designed to ensure that the price to be 
paid is the market value of the reversion, including the building as well as the 
site. !® 


The Leasehold Reform, Housing and Urban Development Act 
1993 


Extension of the 1967 Act 


As we have seen, the 1967 Act excluded some tenants who were unable to satisfy 
the requirement that their tenancy was a long tenancy at a low rent of a house 
within certain value-related limits. In recent times, this had increasingly come to 
be seen as arbitrary and some of these tenants will now be able to enfranchise (but 
not to claim an extended lease) under the 1967 Act by virtue of amendments made 
to that Act by the 1993 Act. These amendments provide a new right to enfranchise 
for qualifying tenants who would otherwise be able to do so under the 1967 Act but 
for one or more of the following reasons." 

The first is where the property is outside the value limits contained in that Act. It 
is now provided that the value limits should not be a barrier to enfranchisement. '? 
Second, it is provided that, where a tenancy fails the low rent test in the 1967 Act, 
an alternative test becomes applicable. This test is based on the ground rent in the 
first year of the lease and will enable some leaseholders who were excluded by the 
normal test (based on the rent at the time of enfranchisement) to acquire their 
freehold.!9 These are cases where the rent has been reviewed and set at a level 
which means that it would fail the low rent test. Third, the 1993 Act has thwarted a 
device to circumvent the rights under the 1967 Act which was sometimes used in 
leases granted before 18 April 1980. The device in question was one whereby the 
landlord granted a long lease terminable on notice after a death or marriage (often 


15 See s 9(1A) of the 1967 Act introduced by the Housing Act 1974, s 118(4). 

16 For the bizarre story of the passage of these provisions in the Housing Act 1974, see Hague, op cit n 3, 
p 13 et seq. By a strange omission the 1974 Act did not provide for a market rent during any 50 year 
extension claimed by a qualifying tenant who, after obtaining an extended lease, could then claim the 
freehold at a much lower price than he would have been required to pay had he simply sought to 
enfranchise directly: Mosley v Hickman (1986) 278 EG 728 (CA); reversed by Housing and Planning 
Act 1986, s 23, which amended s 9(1A) of the 1967 Act (but not retrospectively). 

17 The relevant forms of notice to be used on enfranchisement or lease renewal are amended by the 
Leasehold Reform (Notices) (Amendment) Regulations 1993, SI 1993 No 2409. 

18 Leasehold Reform Act 1967, s 1A(1), inserted by 1993 Act, s 63. The rateable value limits had only 
been included in the 1967 Act’s passage through Parliament at a very late stage. 

19 Leasehold Reform Act 1967, s 1A(2), inserted by 1993 Act, s 63. The alternative low rent test is as 
follows. In the case of leases granted before 1 April 1963, the rent must not have been more than two- 
thirds of the letting value on the first day of the term. If the lease was granted on or between 1 April 
1963 and 31 March 1990, the rent must not have been more than two-thirds of the rateable value of the 
house on the date the lease started or (if later) the date on which it first appeared in the valuation list. If 
the lease was granted on or after 1 April 1990, or if the house did not have a rateable value before that 
date, the rent must not have been higher than £1,000 in Greater London or £250 elsewhere: Leasehold 
Reform Act 1967, s 4A, inserted by 1993 Act, s 65. 
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that of a member of the Royal Family, not infrequently the Prince of Wales). The 
effect of this was that the lease was not a ‘long tenancy’ within the Act. The 
Housing Act 1980 provided that such leases, if granted on or after 18 April 1980, 
would be qualifying leases but left outside the 1967 Act leases granted before that 
date. The 1993 Act now brings these leases within the scope of the 1967 Act right 
to enfranchise (but not to obtain an extended lease).”° 

It is important to note that houses brought within the scope of enfranchisement 
by the 1993 Act will be subject to the special valuation basis introduced in 1974 for 
houses with higher rateable values.”! Furthermore, in cases of enfranchisement 
under the new rights introduced by the 1993 Act, the landlord will always be 
entitled to receive at least half of any ‘marriage value’ (as to which see below) and 
compensation for ‘severance’ and any other loss including development value.” 
Thus, there are now three bases of valuation in cases of enfranchisement of houses 
under the 1967 Act. 

Before leaving the recent changes made to the 1967 Act, it can be noted that two 
new exceptions to enfranchisement were introduced by the 1993 Act. At a very late 
stage in the Bill’s passage a new clause was introduced which has the effect of 
excluding from the right to enfranchise tenants whose immediate landlord is a 
charitable housing trust, where the house is part of the housing accommodation 
provided by the trust as part of its charitable purposes.” Also excluded is any 
house which has been designated by the Treasury as property of outstanding 
scenic, historic, architectural or scientific interest and in respect of which an 
undertaking has been given on transfer that it will be preserved and maintained by 
the transferee and that the public will be given reasonable access (thereby ensuring 
that a charge to inheritance tax will not arise on the transfer). Without this 
exclusion, enfranchisement would give rise to a charge to tax on the landlord.”° 
Both of these new exclusions apply only to tenancies granted on or after 
1 November 1993 save that, in the case of tenancies brought within the 1967 Act 
by the 1993 Act, they will apply whenever the tenancy was created.” 


Flats and Enfranchisement 


We saw above that when the 1967 Act was passed, flats and maisonettes were 
excluded from its ambit. The reasons given in the 1966 White Paper were, first, 
that flats had only been let on long leases on any widespread scale since the Second 
World War and therefore the problem was not as acute and, second, that there 
were technical conveyancing difficulties arising in the case of freehold flats. The 
second reason is a reference to the common law rule that the burden of positive 
covenants does not run with freehold land.?® These reasons for excluding flats 


20 Leasehold Reform Act 1967, s 1B, inserted by the 1993 Act, s 64(1). 

21 ies 9(1A) of the 1967 Act, inserted by the Housing Act 1974, s 118(4). Leasehold Reform Act 1967, 
s 9(1C), inserted by the 1993 Act, s 66(1). 

22 Leasehold Reform Act 1967, ss 9(1C)(a)(b) and 9A, inserted by the 1993 Act, s 66. 

23 Leasehold Reform Act 1967, s 1(3), inserted by the 1993 Act, s 67(2). 

24 Leasehold Reform Act 1967, s 32A, inserted by the 1993 Act, s 68. 

25 ie under Inheritance Act 1984, s 31(1). 

26 ibid s 30(1). 

27 1993 Act, ss 67(3) and 32A(1). 

28 Austerberry v Oldham Corporation (1885) 29 Ch D 750. So far nothing has been done to implement 
the recommendation of the Report of the Wilberforce Committee on Positive Covenants Affecting 
Land, Cmnd 2719 (London: HMSO, 1965) that this rule be reversed. The rule was recently affirmed 
by the House of Lords in Rhone v Stephens [1994] 2 All ER 65. See also the Law Commission Report 
on the Law of Positive and Negative Covenants, Law Com No 127 (London: HMSO, 1984). 
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from the Act always seemed somewhat tenuous. The principles on which the 
legislation was based apply with equal force to flats as to houses. Furthermore, 
the right to an extended lease does not create technical difficulties as to the 
enforcement of positive covenants. Of course, even if these difficulties were to be 
eradicated to enable flats to be sold freehold, there would still be problems with 
regard to other difficulties which are specific to flats, such as the maintenance of 
common parts, services and the repair and general management of the block. 
Attempts had been made to. deal with unfairness to tenants in relation to service 
charges by the Housing Finance Act 1972 and the Housing Act 1980 by providing 
tenants with rights of challenge in the county court.” Following the Report of the 
Nugee Committee,*° problems caused by bad management were addressed by the 
Landlord and Tenant Act 1987 which introduced powers for the appointment of a 
manager by the courts where a landlord was not fulfilling his obligations and, in 
extreme cases, where that has not worked or is deemed by the court to be an 
insufficient remedy, gave tenants a right of compulsory acquisition of the 
landlord’s interest. It also gave a right of pre-emption to tenants where a landlord 
wished to sell his interest in the property. However, these remedies were clearly 
insufficient by themselves in so far as they only dealt with some of the problems 
faced by long leaseholders of flats, and even then the legal solution was complex 
and bristling with difficulties which made that solution more theoretical than real. 
Before the 1992 general election, all parties were agreed on the need for leasehold 
reform. A Consumers’ Association survey had revealed that nearly 50 per cent of 
leaseholders encountered serious problems with their freeholders. Strong tenants’ 
campaigning groups emerged, such as the Leasehold Enfranchisement Association 
and the Enfranchisement League, and the Prime Minister promised action. 


Collective Enfranchisement 


Part I of the 1993 Act thus seeks to solve the problems faced by these tenants by 
granting to certain flat owners a right to collective enfranchisement in relation to 
the freehold of the block in which they live.*! The scheme of the Act is for the 
freehold to be acquired by a nominee or nominees of those tenants exercising the 
right?* who can then procure the grant to themselves of new long leases and run 
their own management. The new measure, which was not preceded by a Green or 
White Paper, was promised in the Conservative Party’s election manifesto in 
1992. Its ideological pedigree was the long-term programme to extend home 
ownership begun in 1980 with the introduction of the ‘right to buy’ for qualifying 
council tenants. This programme is, of course, itself part of a wider political 
strategy to create a popular capitalism and thereby change collective social 
attitudes. It is also the first plank in the process of abolition of long leasehold 
residential tenure. Despite this ideological justification, it is difficult to avoid the 
conclusion that the impetus for further reform came from a strong tenant lobby 
whose views were forcibly represented in Parliament by a number of MPs who 


29 See now the Landlord and Tenant Act 1985, ss 18—30. i 

30 Report of the Committee of Enquiry on the Management of Privately Owned Blocks of Flats (London: 
HMSO, 1985). 

31 The 1993 Act leaves the right of compulsory purchase in the 1978 Act in place, although the right is 
now enhanced by removal of the pre-requisite need for the Court to consider whether the appointment 
of a manager is an adequate remedy: 1993 Act, s 85. 

32 s15. This may be an individual or individuals or one or more companies or a combination of the two. 
In many cases it is likely that it will be a trust or a company formed for that purpose. 
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represented constituencies, mainly in London and the South East, with the greatest 
concentration of tenants affected.*? The Labour Opposition was in favour of the 
Bill (as were the Liberal Democrats), although they voted against it on Second 
Reading on the basis that it did not go far enough and did nothing to help the 
homeless. Ranged against the Bill were a number of estate owners including the 
‘Great Estates’ (eg the Grosvenor and Cadogan Estates and the Church 
Commissioners) who, not surprisingly, engaged political lobbyists and whose 
interests were represented by a number of Conservative members of both Houses 
of Parliament. Predictably, these representatives attacked the Bill as fundamentally 
anti-Conservative and characterised it as sanctioning compulsory acquisition of the 
interests of one set of private persons at the expense of another.** They also saw it 
as sounding the death knell for the proclaimed benefits brought about by the 
homogeneity of the great London estates which, it was argued, was facilitated by 
the system of long leasehold tenure in a way which could not be guaranteed by 
planning controls. The Government was content to rely on justifications for 
intervention based on the extension of home ownership and the aim of eradicating 
the evils of bad landlordism. At the same time, the Government was at pains to 
stress the fact that these public goods could be achieved in a way which was fair to 
the landlord who would be guaranteed a fair market price and which would protect 
those landlords who wished to preserve the character of their estates by giving 
them power to seek approval for an estate management scheme. At the end of the 
day, although the Bill’s opponents were not able to prevent its enactment, they 
eventually succeeded, despite initial government intransigence, in inflicting 
serious damage to such a degree that it is widely believed that the Act will prove to 
be of little value to many of those tenants for whose benefit it was first introduced. 
The degree of success is all the more remarkable when one considers that many of 
the amendments accepted at a late stage by the government had earlier been 
resisted as totally unacceptable proposals calculated to subvert the main aim of 
collective enfranchisement. When the Bill was first introduced in 1992, the 
Government confidently asserted that it would potentially benefit a vast number of 
long leaseholders, although there seemed to be uncertainty as to exactly how many 
there were.* It is instructive to see how the final form of the Act differs from the 
original Bill and what effect this might be predicted to have on the number of 
persons likely to benefit from its main provisions. 

The right to enfranchise* only applies to qualifying long leaseholders?” (ie the 
holder of a lease originally granted for more than 21 years)** at a low rent” in a 


33 One pressure group has published a set of collected papers on the issues: Leasehold — The Case for 
Reform (London: Leasehold Enfranchisement Association, 1993). 

34 See also Bracewell-Milnes, Economic Affairs (November 1992) pp 48—49. An attempt, by the 
trustees of the estate of the Duke of Westminster, to obtain a declaration by the European Court of 
Human Rights that the Leasehold Reform Act 1967 was in breach of the European Convention failed in 
James v United Kingdom (1988) 8 EHRR 123. See Andrews (1986) 11(5) European LR 366—369; 
Merrills, (1986) LVI Brit Yearbook of Int Law 450. 

35 The Environment Secretary, Michael Howard, suggested a figure of 550,000 (HC Deb, col 164, 
3 November 1992), whilst Lord Strathclyde, on Second Reading in the Lords, suggested a figure of 
750,000 (HL Deb, col 86, 23 February 1993). 

36 1993 Act, s 1. 

37 ibid s 5(1). 

38 ibid s7. 

39 The definition of low rent is identical to the new s 4A of the 1967 Act: 1993 Act, s 8. This requirement 
was hotly debated and a Labour attempt in Standing Committee to exclude the test was defeated only 
by two votes. 
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self-contained building or part of a building“ containing two or more flats held by 
qualifying tenants, where at least two-thirds of the total number of flats are held by 
qualifying tenants.*! If there is more than one long lease of a flat at a low rent, the 
tenant who can qualify is the one with the inferior interest. Where any person 
would otherwise be a qualifying tenant of more than two flats in any building, that 
person cannot be regarded as a qualifying tenant of any flat.*? At least two-thirds 
of the qualifying tenants must wish to participate before enfranchisement can take 
place and together they must represent at least half of all flats in the block.“ 
Although a tenant does not need to be a resident to qualify, at least half of the 
participating tenants must have used the flat as their sole or principal residence for 
the previous 12 months or for three years out of the last ten. This residence 
condition did not appear in the original Bill. Indeed, attempts to introduce a 
residence test were strenuously resisted by the government throughout the Bill’s 
passage,*° until it was suddenly accepted at the House of Lords Report Stage after 
a campaign based on the spectre of enfranchisement being driven by overseas 
absent tenants. 

There are a number of exclusions. The first is where a building contains a non- 
residential part (excluding common areas) which is more than 10 per cent of the 
internal floor area of the building.“ The second is where, in the case of a building 
(not being a purpose-built block of flats) which comprises four or fewer flats, there 
is a residential landlord.“ Also excluded are National Trust properties which are 
held inalienably“ and properties which have been designated for conditional 
exemption from Inheritance Tax® or are within the precincts of a cathedral 
close.*! Furthermore, after intense lobbying, the Government accepted an 
amendment whereby a tenant of property of a charitable housing trust which has 
been leased for charitable housing purposes cannot be a qualifying tenant.’ The 
Government did not accede to attempts to exclude charities generally from the 


40 As defined in s 3(2). The freehold of the building or, as the case may be, part of the building must be 
owned by the same person (thereby giving scope for avoidance): s 3(1). 

41 ibids 3(1). The tenants may also seek to purchase appurtenant property demised by the lease(s) such as 
gardens or garages: s 1(2)(3)(4). Indeed, in some circumstances the landlord might be able to compel 
this. 

42 ibid s 5(3)(4)(a). 

43 ibid s 5(5). As originally drafted, a tenant with more than one flat could qualify in respect of each. 
This was amended at the Commons Committee stage. It is further provided that all companies in a 
group are considered as one person for this purpose (thereby outlawing an emergent device to avoid 
the Act by the freeholder granting long leases to associated companies of flats held on short-residential 
leases). 

44 ibid s 13(2). 

ibid ss 6 and 13(2). 

46 On 9 March 1993, Lord Strathclyde Stated that ‘I strongly believe that a residence qualification for 
collective enfranchisement i in flats would not be fair’ (HL Deb vol 543, col 950). He considered that in 
view of the mobility of occupants such a test would be difficult for the requisite majority to be obtained 
at any one time and concluded that he was ‘convinced that a residence test for participation in 
collective enfranchisement would render unworkable this part of the Bill . . . We would end up with a 
worthless, discredited piece of legislation and our declared policy would not be delivered’ (ibid col 
955). See also Sir Jerry Wiggin’s abortive attempt to introduce a residency test (proposed by the RICS) 
HC Deb, Vol 218, col 830 (9 February 1993). 

47 1993 Act, s 4(1). Attempts to increase the 10 per cent limit were defeated at the Commons Committee 
stage. Although there is power for this percentage to be increased, the government has stated that it has 
no intention of using this power. 

48 ibid s 4(4). 

49 ibid s 95. 

50 ibid s 31. 

51 ibid s 96. 

52 ibid s 5(2)(b). 
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scope of collective enfranchisement. The legislation does not bind the Crown,” 
but an undertaking has been given that the Crown will comply with the Act in most 
cases. 

A landlord can defeat an application for enfranchisement if at least two-thirds of 
all the long leases in the block are due to terminate within five years of the date of 
the original notice of intention to enfranchise, and that he or she can demonstrate 
an intention to redevelop the whole or a substantial part of the premises after that 
time which could not reasonably be carried out without obtaining possession." It 
is further provided" that, where a property to be enfranchised includes non- 
residential parts or flats not let to qualifying tenants (eg those on shorter leases), 
the landlord may by notice require the nominee purchaser to grant a leaseback for 
999 years at a peppercorn rent to the freeholder of a particular flat or other unit. 
This will ensure that the freeholder remains the landlord of certain excluded 
tenants (eg a business tenant or one of the premises where the freeholder is 
resident). In the case of flats let on secure tenancies under the Housing Act 1985 by 
local authorities or other public landlords, a leaseback is compulsory, as also in the 
case of flats let by housing associations to non-qualifying tenants.* 

In order to make a successful application to enfranchise, the applicants must 
initiate a complex system of notices and counter notices, all subject to strict time 
limits, some very short, by serving a notice to purchase after having obtained 
information regarding the ownership of the freehold and intermediate leasehold 
interests and having obtained a valuation, by a qualified surveyor; of the interest(s) 
to be acquired.** Interestingly, there is no obligation on the qualifying tenants who 
choose to serve a notice to inform any other tenants of their actions: an omission 
which might create dissent between tenants within a block. Side agreements to 
allow other tenants to participate after completion of the process (with the aim of 
reducing the marriage value — see below) must be disclosed.*’ Disputes as to the 
terms of acquisition are to be settled by a leasehold valuation tribunal on 
application (within six months of service of the counter notice or further counter 
notice) if the parties are still in dispute two months after service of the 
reversioner’s counter notice.®! Recalcitrant reversioners who fail to enter into a 
contract can be sidestepped on application to the court by the nominee purchaser 
who can pay into court and take a conveyance from the person designated by the 
court. There is also a complex court-based procedure for a nominee purchaser to 


53 ibid s 94. 

54 ibid s 23. This is more generous than the three years permitted under Part II of the Landlord and 
Tenant Act 1954, 

55 1993 Act, s 36 and Sched 9. 

56 ibid Sched 9, paras 2 and 3. 

57 Under s 13. It is registrable as a land charge under the Land Charges Act 1972 or as aminor interest 
(by way of caution or notice) under the Land Registration Act 1925. For the procedure to be followed, 
unless otherwise agreed, in giving effect to a claim to exercise the right to collective enfranchisement 
or a claim to exercise the right to lease renewal under Part I: see the Leasehold Reform (Collective 
Enfranchisement and Lease Renewal) Regulations 1993, SI 1993 No 2407. 

58 See ss 11, 12 and 13(6)(7) and the Collective Enfranchisement and Tenants’ Audit (Qualified 
Surveyors) Regulations 1994, SI 1994 No 1263. 

59 1993 Act, s 18. 

60 viz; the interests to be acquired, the extent of the property concerned, the purchase price, 
apportionment etc and the provisions of the conveyance: 1993 Act, s 24(8). 

61 ibid s 24. The procedure to be followed by tribunals is contained in the Rent Assessment Committee 
(England and Wales) (Leasehold Valuation Tribunal) Regulations 1993, SI 1993 No 2408. Disputes as 
to eligibility to enfranchise are dealt with by the County Court: ss 22 and 23. 

62 ibid ss 24, 25, Sched 5. 
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obtain a vesting order following payment into court where there is a missing or 
untraceable landlord.® It is an understatement to say that this part of the Act is 
bristling with complexities and constitutes a potential minefield for any group of 
tenants who are not professionally advised. 

Of course, a crucial feature of the new scheme, as well as the original scheme 
applicable to houses, is the price which must be paid on enfranchisement.“ The 
Act requires® the nominee purchaser to pay (a) the value of the freeholder 
interest, (b) at least 50 per cent of any ‘marriage value,’ and (c) an amount to 
reflect any loss caused to the value of other property retained by the freeholder 
through severance brought about by enfranchisement (injurious affection).® The 
concept of marriage value did not feature in the 1967 Act as originally enacted. It 
is not a new concept and is normally understood as referring to the fact that the 
value of two interests when brought together is often more than the sum of the 
values of the individual interests before merger. In the context of collective 
enfranchisement under the 1993 Act, it means the increase in the aggregate value 
of the freehold and leasehold interests in the hands of the nominee purchaser (and 
thus under the control of the participating tenants) as compared with their value 
before enfranchisement; thereby reflecting the potential ability of the participating 
tenants to compel the nominee purchaser to grant them new leases without 
restriction as to length of term and without payment of any premium. Although 
it seems clear what is intended by this definition, the concept is, of course, 
somewhat artificial in this context because there is no true ‘marriage’ of the 
different sets of interests, unlike cases of house enfranchisement.” The 
apportionment of the marriage value is controversial. The Act provides that 
the nominee purchaser can have no more than 50 per cent. It does not say that the 
landlord is similarly restricted. Hence, landlords will argue for anything up to and 
including 100 per cent in order to compensate them for the enforced sale of their 
interests. Indeed, some Members of Parliament argued that it should always be 
100 per cent, whilst Opposition Members contended that it should be nil on the 
basis that in most cases the value of the house or flat is attributable entirely to 
payments made by the leaseholder and/or his or her predecessors. As a matter of 
practice it is worth observing that, where marriage value has been apportioned by 
tribunals under the basis of valuation inserted in the Leasehold Reform Act 1967 
by the Housing Act 1974 in the case of certain leases,” they have tended to adopt 
a fifty-fifty measure as the most equitable. 

The nominee purchaser is, in general, liable for the reasonable costs incurred by 
the respondent or other relevant landlords, but not any costs in connection with 





63 ibid ss 26, 27. 

64 ibid s 32(1), Sched 6. If there are also intermediate leasehold interests to be acquired, the freeholder 
must share the purchase price proportionately with the holders of those interests: Sched 6, para 12. 

65 Sched 6, para 2. 

66 The value of the freeholder’s interest is the anticipated open market value if sold by a willing seller 
(with neither the nominee purchaser nor any participating tenant buying or seeking to buy). Certain 
statutory assumptions are to be made, including the disregard of any improvements carried out at his 
own expense by a participating tenant or any predecessor in title: Sched 6, para 3. 

67 ibid Sched 6, para 4(1). 

68 ibid para 5. 

69 ibid para 4(2). 

70 For a view that the definition of marriage value is defectively drafted and as enacted will ensure that 
the freeholder will always be deprived of the true value of his share of marriage value, see Daiches, 
‘Marriage Value and Flats’ [1993] 43 EG 104. But see also [1993] 46 EG 51 and [1993] 35 EG 49 fora 
less alarmist interpretation. 

71 See p 778 above. 
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leasehold valuation tribunal proceedings” nor where the initial section 13 notice 
ceases to have effect because the landlord has established an intention to 
redevelop.” Costs under court proceedings are dealt with under the usual 
litigation costs rules. 


The Individual Right to a New Lease 


As an alternative to enfranchisement for those tenants who are unable to qualify for 
collective enfranchisement, or do not wish to participate in such a move, the 1993 
Act has also introduced the individual right to a new lease. This addresses the 
wasting asset problem (but not the issue of bad management). The right is to the 
grant of a new lease for a period equivalent to the unexpired portion of the old 
lease plus 90 years, at a peppercorn rent but on payment of a market value 
premium, in substitution for the existing lease.” In order to qualify a tenant must 
satisfy two conditions on the day that notice of exercise of the right is given. He or 
she must, first, be a qualifying tenant of the flat” and, second, satisfy a residence 
qualification of at least three years in the last ten.”° However, occupation need 
only have been of at least part of the flat and not necessarily by virtue of any 
lease.” A further requirement originally within the Bill, that the right was not 
exercisable unless the right of collective enfranchisement was inapplicable to the 
building or part of the building containing the flat, was removed at House of Lords 
Third Reading.” As originally drafted, the Bill did not contain a residence 
requirement for the individual right to a new lease and this was only introduced at 
the House of Lords Committee stage,” apparently after a compromise deal had 
been struck with the large landowners. 

The procedure® is activated by a tenant’s notice which creates a (registrable) 
contract with the competent landlord who may serve a counter notice admitting the 
tenant’s claim or denying it and using the redevelopment ground of opposition, 
which will only apply if the tenant’s current lease is due to expire within five years. 
Disputes as to terms are again dealt with by a leasehold valuation tribunal.®! The 
new lease may contain provision for payments for services, repairs, maintenance 
and insurance.*? The premium is calculated in accordance with Schedule 13. The 
landlord is éntitled to the value of the reversionary interest on the lease and not less 
than 50 per cent of the marriage value.® In this context, marriage value means (a) 
the difference between the aggregate value of the interests of all parties (including 





72 s335}. 

7 ibid s 33(4). 

74 ibid s 56(1) and Sched 13. The right can be exercised on an unlimited number of occasions. 

75 This is determined in accordance with ss 5, 6 and 7 (discussed above) save that a tenant may qualify in 
respect of more than one flat at a time: s 39(4). 

76 ibid s 39(2). Occupation must be as the tenant’s only or principal home. It follows that company leases 
are excluded, thereby opening an avoidance route for freeholders. 

77 ibid s 39(5). 

78 HL Deb vol 546, col 209 (25 May 1993). Contrast the Government’s position at the earlier Commons 
Standing Committee stage where it was said that such removal of this provision would be disastrous 
and undermine the operation of the right of collective enfranchisement. HC Standing Committee B, col 
239 (24 November 1992). 

79 HL Deb vol 344, cols 103—106 (22 March 1993}. 

80 1993 Act, ss42—45, Scheds 11 and 12. As in the case of the procedure for collective 
enfranchisement, there are strict time limits to be complied with. 

81 ibid s 48. 

82 ibid s 57. 

83 Sched 13, paras 2 and 4(1). 
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any intermediate landlords) before the grant of the new lease, and (b) the aggregate 
values of such interests after the grant.“ 


Estate Management Schemes 


The Act, in sections 69—75, also contains provisions similar to those in the 1967 
Act which will enable landlords of estates to apply within two years to retain 
unified management control over those estates and raise service charges by way of 
approved ‘management schemes without depriving leaseholders of the right to 
enfranchise. This is to enable landlords to preserve the character and amenities of 
an area and protect it from piecemeal development or alteration. Unlike the 1967 
Act, whereby a landlord had to obtain approval from the Secretary of State and 
then the High Court, the new system enables a leasehold valuation tribunal to give 
approval.® Tenants can also apply and in default a local authority or ee 
Heritage may apply. 


Codes of Management Practice 


Further powers under section 87 of the 1993 Act to curb bad management enable 
the Secretary of State to approve codes of practice with regard to flat management 
designed to promote desirable practices. Such codes will be admissible in evidence 
before a court or tribunal. 


Management Audits 


Finally, sections 76—84 of the 1993 Act give qualifying tenants of relevant 
premises a right exercisable by at least two-thirds of those tenants to demand an 
audit to establish the degree to which a landlord’s management obligations are 
being effectively and efficiently discharged. However, there is no sanction and it 
will simply assist the tenants in any general law claim. 


Conclusion 


The 1993 Act removes the arbitrary value limits in the Leasehold Reform Act 1967 
and logically extends to flats the principle of leasehold enfranchisement. However, 
the provisions of the original Bill relating to collective enfranchisement, although 
in many ways deficient and badly drafted, were so extensively emasculated by the 
successful sabotage actions of the large landlords and their lobbyists that the right 
is likely to prove more illusory than real. It is quite likely that, given the 
formidable obstacles in the way of collective enfranchisement, the right to an 
individual new lease will prove to be the much more frequently used of the reforms 
introduced by the 1993 Act. Indeed, the extended availability of this right which 
had a much more limited range when the Bill was originally drafted is likely to 
prove much more attractive either as an end in itself or as a staging post on the way 
to collective enfranchisement. Collective enfranchisement in areas of high 
property values can be expensive and institutional lenders are likely to prove 
hesitant when asked to lend to nominee purchasers. The nominee purchaser 


84 ibid para 4(2). 
85 A leasehold valuation tribunal may also be able to vary a 1967 Act scheme: s 75. 
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represents tenants who could move on, creating difficulties if they do not assign at 
the same time as their lease their interest in the management company, if any. Of 
course, it should not be assumed that collective enfranchisement, even where 
achieved, will necessarily prove to be the panacea hoped for by many victims of 
the present long leasehold system.®° The management of a block of flats can be a 
complex, time-consuming and expensive affair and has the potential to create 
different battlegrounds of conflict, both between participating tenants as well as 
between enfranchising tenants and other tenants in a block. On the other hand, the 
legislation is now in place and it is possible for a future government to amend it in 
ways which will enhance the attractiveness of the right of collective 
enfranchisement. The new rights must also give some peace of mind to tenants 
whose interests had become virtually unmarketable. Furthermore, the difficulties 
identified above are much less likely to apply in the many cases of small blocks of 
flats where enfranchisement could prove to be relatively inexpensive and problem 
free. Landlords and leaseholders will await with interest the outcome, in the 
summer of 1994, of the first cases to come before a leasehold valuation tribunal for 
determination of the price to be paid and other matters, In some cases, landlords 
can be expected to employ a range of avoidance devices from the simple to the 
sophisticated. The Act seeks to anticipate many of these with anti-avoidance 
provisions but others remain, many of them deliberately placed there by 
amendments accepted by the government as the price to be paid for ensuring 
passage of the Act onto the statute book. Finally, the legislation can be seen as a 
staging post on the road to the replacement of long leasehold tenure with the much 
heralded commonhold whereby flat owners will effectively become freeholders of 
their flats with the building controlled by a commonhold association under the 
control of the flat owners. The implementation of this proposed®’ reform has been 
repeatedly deferred by the Government. When it comes we can expect an even 
more complex measure to sit alongside the existing labyrinthine statutory morass 
which governs the hopes and fortunes-of several million flat dwellers. 





86 See Mitchell, [1993] 27 EG 122, for a pessimistic analysis of the reforms and contrast the more 
optimistic view expressed by Ellis, [1993] 31 EG 65. 

87 See Report of an Inter-Departmental Working Group under the chairmanship of Trevor Aldridge, 
_Commonhold — Freehold Flats and Freehold Ownership of Other Interdependent Buildings (London: 
HMSO, 1987) Cm 179; Commonhold — A Consultation Paper (London: Lord Chancellor’s 
Department, 1990) Cm 1345. 
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The Leasehold Reform, Housing and Urban 
Development Act 1993: The Public Sector Housing 
Provisions 


James Driscoll* 


Part I of the Leasehold Reform, Housing and Urban Development Act 1993 (the 
‘1993 Act’), which understandably has attracted most attention and controversy, 
Will have relatively little impact on public sector housing. It is possible that former 
secure tenants who have exercised the right to buy their flats may consider 
collectively purchasing the freehold of the block, where they are eligible to do so." 
Similarly, former secure tenants of non-charitable housing associations who 
have exercised the right to buy their flats might also consider enfranchisement 
where they are qualified to do so. (Such flat owners might, for example, consider 
collective enfranchisement where they are unhappy with the level of service charge 
payments, or with the general quality of management of their block.) But it is in 
Part II of the 1993 Act that the main provisions affecting public sector housing is to 
be found. 

At first glance, Part II appears to contain a rather disparate collection of 
measures affecting public sector housing provision, ranging from amendments to 
the current statutory right to buy,’ new rights dealing with repairs and 
improvements, and minor amendments to the existing legislation governing public 
sector housing. Three sets of provisions in Part II are, however, of particular 
significance and serve to illustrate current trends in public sector housing policies. 
These measures are: the implementation of a new right to buy on rent to mortgage 
terms, designed to encourage lower income secure tenants to buy their homes’; 
amendments to large-scale voluntary transfers of council housing’; and measures 
designed to encourage greater delegation by local housing departments of the 
housing management function,® including the extension of compulsory 
competitive tendering (CCT) to most aspects of local authority housing 
management.” In this article, a short account of recent public sector housing 
policy developments will be provided, followed by analysis of the major changes 
introduced by Part II of the 1993 Act. The remaining public sector housing 
- provisions in Part II of the Act will only be briefly considered. 





*Reader in Law, South Bank University. 


1 Such flat owners must meet the same conditions as private sector flat owners under the 1993 Act, 
ss 1—10. On enfranchisement, any flats occupied by secure tenants must be leased back to the 
landlord: 1993 Act, s 36, Sched 9, para 2. For commentary, see Davey, at p 773 above; Driscoll, 
Leasehold Reform — The New Law (Croydon: Tolley, 1993). 

2 Similarly, any flats occupied by periodic tenants must be leased back to the housing association: 1993 
Act, s 36, Sched 9, para 3. 

3 The right of secure tenants to buy is contained in the Housing Act 1985, Part V. 

4 1993 Act, ss 108—120, Sched 16 (inserting new ss 143, 143A, 143B, 144, 146, 146A, 146B, 147, 
148, 149, 151, 151A, 151B, 152(3)(5), 155(3)(4), 156 and Sched 6A into the Housing Act 1985). 

5 1993 Act, ss 135— 137. 

6 1993 Act, ss 129, 30. Part IN of the 1993 Act creates a new Urban Regeneration Agency. 

7 1993 Act, s 131. As explained below, CCT is extended to local authority housing management 
through powers under the Local Government Act 1988, ss 2, 15. ' 
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Recent Developments in Public Sector Housing Policy 


The Government set out its basic goals for public sector housing in 1987.8 Local 
authorities were no longer to be regarded as the source of new rented 
accommodation and were to be encouraged, wherever possible, to transfer either 
ownership or management of parts of their stock to private sector landlords, 
including housing associations.’ Local authority housing departments were to take 
on a more strategic or ‘enabling’ role by reviewing housing conditions in their 
areas and adopting appropriate remedial strategies, wherever possible in 
conjunction with the private sector.!° Registered housing associations,"’ which 
used to be regarded as part of the public sector, were to adopt a new role’? and their 
development schemes were to be funded by private sector loans in addition to 
public sector grants.! 

Some of these policies were enacted by the Housing Act 1988, which also included 
measures enabling central government to set up housing action trusts (HATs) to take 
over areas of local authority housing,'* as well as provisions empowering private 
sector landlords to compulsorily acquire sections of local authority housing.” Neither 
of these measures has had an appreciable impact on the public sector. A handful of 
HATs have been established, but only in areas where there has been co-operation by 
local authorities and the tenants concerned.!© The ‘change of landlord’ procedures 
have had scarcely any impact at all.’ 

In Parts IV and V of the Local Government and Housing Act 1989, local 
authority housing revenue accounts were redefined and authorities are no longer 
able to subsidise the housing revenue account out of other accounts.!* The 1989 
Act also imposed major restrictions on the use to which local authorities could 
make of capital receipts, including receipts from sales under the right-to-buy and 
from large scale voluntary transfers.’ This latest phase of Government policy 
embodies an anti-collectivist approach towards council housing, by attempting to 
privatise significant sections of council housing stock. The recasting of local 





8 Department of the Environment (HMSO, 1987). 

9 See Oxley and Smith, Social Housing in the European Community (Leicester: De Montfort University, 
1993); Harloe and Martens, New Ideas for Housing (London: Shelter, 1990); Ball, Harloe and 
Martens, Housing and Social Change in Europe and the USA (London: Routledge, 1988). 

10 See eg Audit Commission, Developing Local Authority Housing Strategies (London: HMSO, 1992), . 
Wilcox et al, Local Housing Companies (York: Rowntree Foundation, 1993). Local authorities also 
use the planning system to secure the provision of affordable housing: see Barlow et al, Planning for 
Affordable Housing (London: HMSO, 1994). 

11 That is, housing associations which are registered with the Housing Corporation for grant-making and 
other purposes under the provisions in the Housing Associations Act 1985. 

12 Before changes made by the Housing Act 1988, s 35, registered housing associations let under secure 
tenancies where the rents were set by rent officers as ‘fair rents’ under the Rent Act 1977. Since the 
commencement date of Part I of the 1988 Act (15 January 1989), most new lets are on assured 
tenancies under the 1988 Act. 

13 See Housing Act 1988, Part I. For commentary, see Driscoll, A Guide to the Housing Act 1988 
(London: Fourmat, 1989) ch 7; Gibb and Munroe, Housing Finance in the UK (London: Macmillan, 
1991) ch 5; Bucknall, Housing Finance (London: CIPFA, 2nd ed, 1991) ch 11. 

14 Housing Act 1988, Part DI. 

15 ibid Part IV. 

16 See Kahn, ‘Remodelling a HAT’ in Malpass and Means (eds), Implementing Housing Policy 
(Buckingham: OUP, 1993). 

17 See Cole and Furbey, The Eclipse of Council Housing (London: Routledge, 1994) ch 7. i 

18 See Driscoll, ‘Public Housing After the Local Government and Housing Act 1989’ (1991) 54 MLR 
244; Malpass, Reshaping Housing Policy (London: Routledge, 1990) ch 5, Gibb and Munroe, op cit 
n 13. 

19 See Hills, Unravelling Housing Finance (Oxford: OUP, 1991) pp 80—83, 93—107. 
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authority housing revenue accounts has led to further increases in council rents,”° 
designed perhaps to encourage more tenants to exercise the right-to-buy or to opt 
for another landlord. Although the privatisation policies in the 1988 Act have had 
relatively little effect, the policies of encouraging rent increases and controlling 
local authority capital expenditure have met with more success. 

It is against this general trend in Government policy which the reforms 
introduced by Part II of the 1993 Act must be assessed. 


Rent to Mortgage 


Since its introduction by the Housing Act 1980, some 1.5 million public sector 
tenants have exercised the statutory right to buy,”! and the initiative remains one 
of the single largest examples of the Government’s policy on the privatisation of 
public assets.” Although the right to buy was designed primarily for council 
house tenants, secure tenants of non-charitable registered housing associations 
have also acquired this right.” A tenant exercising the right to buy is entitled to a 
discounted purchase price depending on the number of years the applicant has been 
a public sector tenant.”* Discounts of up to 60 per cent are available for those 
purchasing a house and 70 per cent in the case of a flat.” 

Even with the discounts available, however, there are many council tenants who 
cannot afford (or chose not) to exercise the right to buy.”° Further measures 
designed to encourage lower income council tenants to buy their homes were 
enacted in the Housing and Building Control Act 1984. This scheme enabled a 
tenant who, having exercised the right to buy, to be granted a shared ownership 
lease.” Under the terms of a shared ownership lease, the tenant obtained a share 
in the equity of the property and had the right to purchase further tranches of the 
equity. 

By introducing the rent to mortgage scheme in the 1993 Act, the Government 
has chosen a different method of encouraging lower income public sector tenants 
to exercise the right to buy. After testing in a number of pilot schemes in England 
and Wales, this scheme was announced in a consultation paper published in July 
1992.28 The scheme, which is conceptually similar to shared ownership but based 
on simpler procedures, is enacted by sections 108—120 of the 1993 Act. The 
statutory shared ownership scheme has been abolished but, by virtue of section 107 
of the 1993 Act, its abolition does not affect existing shared ownership leases, or 


20 See Malpass and Warburton, ‘A New Financial Regime for Local Authority Housing’ in Malpass and 
Means (eds), Implementing Housing Policy (Buckingham: OUP, 1993). 

21 See Cole and Furbey, The Eclipse of Council Housing (London: Routledge, 1994) p 172; Forrest and 
Murie, Selling the Welfare State (London: Routledge, 2nd ed, 1990). 

22 See Wilcox et al, Local Housing Companies: New Opportunities for Council Housing (York: 
Rowntree Foundation, 1993) p 8. 

23 Secure tenants of local authorities who are transferred to the private sector following a voluntary 
transfer, for example, retain a ‘preserved right to buy,’ even though they are no longer secure tenants: 
see Housing Act 1985, s 171. 

24 Housing Act 1985, s 129. 

25 ibid s 129(2). 

26 A significant proportion of local authority and housing association tenants are on low incomes and 
suffer other disadvantages: see Bines et al, Managing Social Housing (London: HMSO, 1993) ch 6. 

27 The provisions were consolidated and appeared in the Housing Act 1985, s 143, until amendments 
were made by the 1993 Act. 

28 See Rent to Mortgage and the Right to Buy (London: Department of the Environment, 1992). 
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any applications for a shared ownership lease pending at the date of the 
implementation of rent to mortgage (October 1993). 

Rent to mortgage can be exercised by a secure tenant who has exercised the right 
to buy under the Housing Act 1985,”° provided the applicant’s income is such that 
he cannot afford to exercise the full right to buy (s 143B). Rent to mortgage allows 
secure tenants the option of buying their homes on the payment of an initial sum 
financed by a mortgage where the repayments will be equivalent to the tenants” 
current rental payments (s 143B(3)(4)). This ‘initial payment’ attracts discount at 
the right to buy discount rate (s 148). That proportion of the right to buy price 
which is not covered by the initial payment is dealt with as an interest-free loan 
made by the landlord (s 147). This loan is secured by a mortgage on the property 
which has priority after any advance that was made by a private lender in order to 
finance the purchase of the initial payment (s 151B). The landlord’s mortgage may 
be paid off by the tenant in full or in part at any time; it has to be redeemed in full if 
the dwelling is later sold or if the tenant dies (s 151A, Sched 6A). A tenant may 
purchase additional shares on further payments which also attract discount 
(Sched 6A, paras 2, 6 and 7). A tenant cannot exercise the right to acquire on rent- 
to-mortgage terms if he or she has been in receipt of housing benefit during the 
past 12 months (s 143A) or (in effect) where the tenant can afford the exercise to 
full right to buy (s 143B). As with any other right to buy application, a tenant 
cannot buy under rent to mortgage if precluded from doing so for such reasons as 
bankruptcy (s 121). 

On completion of a rent to mortgage application, the tenant acquires the freehold 
(if the dwelling is a house) or a leasehold interest (if the dwelling is a flat) (s 150). 
The landlord retains, in effect, a share in the equity secured by a mortgage 
(s 151B). Upon acquiring under rent to mortgage, a secure tenant ceases to be a 
secure tenant (s 151(2)). One effect of this is that it is the tenant, rather than the 
landlord, who is responsible for the repairs to the dwelling.*° Although the former 
secure tenant may enjoy some rights, such as the right to be consulted on certain 
matters of housing management under section 27 of the 1985 Act, he or she loses 
other rights, including the right under section 92 to exchange homes with another 
secure tenant. 

It remains to be seen whether rent to mortgage will prove more effective than the 
right to a shared ownership lease in extending home ownership to the lower paid. 
Indeed, encouraging those who are on low incomes to exercise the right to buy in - 
the current economic and political climate may prove to be foolhardy, since it has 
often been individuals and families on lower incomes who are the most at risk of 
eviction. 


Large-Scale Voluntary Transfers of Council Housing 
For many years, local authorities have had the power to transfer part or all of their 


housing stock to the private sector. These transfers are called voluntary transfers, 
or large-scale voluntary transfers, where a significant part of the authority’s 





29 Housing Act 1985, s 143 (as amended by the 1993 Act). Statutory references in the text are to 
provisions of the 1985 Act, inserted by the 1993 Act. 

30 The landlord is responsible for repairs in the case of a tenancy for less than seven years (see Landlord 
and Tenant Act 1985, ss 11—14). 
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housing stock is sold.*' If the housing which is to be transferred is occupied by 
secure tenants, they must be consulted and ministerial consent to the transfer will 
not be forthcoming unless a majority of the tenants concerned are in favour of the 
transfer. After a voluntary transfer, the tenants whose homes have been 
transferred cease to be secure tenants and will usually become assured tenants.3 
They do, however, retain the right to buy under what is known as a preserved right 
to buy. 

With the unfolding of Government housing policy — the reductions in housing 
public expenditure, the ‘ring fencing’ of local authority revenue accounts, and the 
threat to local authority housing posed by the change of landlord and HAT 
provisions in the Housing Act 1988 — voluntary transfer has proved an 
increasingly popular route for some authorities.” Between 1988 and 1992, 
eighteen local authority housing departments transferred their housing to housing 
associations, resulting in some 94,000 dwellings being transferred and over £820 
million in capital receipts accruing to the transferring authorities.’ As noted 
earlier, a local authority’s power to spend any capital receipts generated by 
housing and other property transfers has been curtailed by changes introduced by 
the Local Government and Housing Act 1989. In the case of housing receipts, 
authorities must now set aside at least 75 per cent of the net receipt to reduce any 
outstanding loans, though the remaining 25 per cent may be used for capital 
expenditure.*” 

Although the Government has stated that it remains committed to voluntary 
transfers, it has felt compelled to limit them, essentially because of Treasury 
concerns over public sector costs. The major Exchequer costs arise out of changes 
to housing benefit following a voluntary transfer. As a result of changes made to 
local authority housing revenue accounts by the 1989 Act, many authorities are 
required to contribute towards the costs of their housing rebate expenditure. This 
occurs where an authority has a surplus on the housing element of its notional 
revenue accounts subsidy. Such contributions will be lost following a voluntary 
transfer, since the tenants transferred will no longer be public sector tenants and 
because of the fact that, following transfer, the housing benefits payable are wholly 
centrally funded. There will also be additional housing benefit consequences if the 
tenants transferred start to pay higher rents than those payable whilst they were 
local authority tenants, since any benefits payable are wholly Exchequer funded. 

In light of these Exchequer implications, the Government announced its decision 
to limit the number of voluntary transfers that will be allowed each year and to 
charge a one-off levy on the net receipt received by the transferring local authority 
designed to defray the overall Exchequer costs following transfer.** These 





31 The powers are contained in the Housing Act 1985, ss 32, 43. See Department of the Environment 
Guidance, June 1988. 

32 Housing Act 1985, s 106A, Sched 3A. 

33 Housing Act 1988, s 36. 

34 Housing Act 1985, ss 171A—171H. 

35 See Mullins et al, Evaluating Large-Scale Voluntary Transfers of Local Authority Housing: An Interim 
Report (London: HMSO, 1992) pp 3—7. (The final report is scheduled for publication in 1994.) 

36 Department of the Environment Consultation Paper (November 1992). For a study of the effects and 
operation of the early voluntary transfers, see Glendinning et al, The Sale of Local Authority Housing 
to the Private Sector (London: HMSO, 1990). 

37 Local Government and Housing Act 1989, s 84. See also Local Authorities (Capital Finance) 
Regulations 1990 (SI 1990 No 432) (as amended); Local Authority Capital Finance, Department of the 
Environment Circular 11/90. 

38 See Audit Commission Occasional Paper No 20, Who Wins? Voluntary Housing Transfers (London: 
HMSO, 1993). 
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changes have been implemented by section 135 of the 1993 Act, which empowers 
the Secretary of State to decide upon the number of permitted voluntary transfers 
in a so-called ‘disposals programme.’ For the current financial period, it has been 
announced that 12 transfers are to be permitted.” l 

As to the levy chargeable on the capital receipt, this is calculated by the formula: 
L = (CR — D) x P, where the levy (L) is calculated by first taking the capital 
receipt payable to the authority on the transfer (CR) from which is to be subtracted 
the authority’s notional housing debt (D) with the net figure to be multiplied by a 
factor (P), initially set at 20 per cent.“ As an illustration, suppose an authority 
receives a receipt of £40 million on a voluntary transfer where its notional housing 
debt is £15 million. The leviable receipt (CR — D) is £25 million and the levy 
payable is £5 million. In this example, the authority’s receipt net of the levy is £35 
million, of which £26.25 million (75 per cent) must be set aside for debt 
redemption, leaving a figure of £8.75 million which the authority is free to spend 
on capital expenditure. 

This levy is chargeable only on large-scale voluntary transfers and not on a 
transfer to a HAT or a transfer under the change of landlord provisions under the 
Housing Act 1988. Only limited information is available on the overall ‘economic 
effects of voluntary transfers,*! but, depending upon local circumstances, there 
may be some advantages to certain local authorities and their tenants in seeking 
voluntary transfer, since the transferee (usually a housing association) may be free 
of the restrictions which afflict local authorities and able to undertake appropriate 
repairs. 


Delegation of Housing Management 


Under the Housing Act 1985, a local authority can delegate part, or all, of its 
housing management functions to another person, provided that the Secretary of 
State’s consent has been given. This consent is required both for the terms of the 
agreement delegating the housing functions and as to the person appointed to 
manage. The management functions which can be delegated under these powers 
are widely defined and include maintenance, repair, allocation of tenancies and 
rent collection. Before the amendments made by the 1993 Act, an authority had to 
comply with prescribed consultation procedures by notifying the tenants affected 
of the proposed arrangements, taking account of any representations received and 
informing tenants of their rights to make representations to the Secretary of State. 
Consent could not be granted where it was evident that a majority of the tenants 
affected were not in favour of the proposed management agreement. 

The 1985 Act also allows local authorities to enter into management agreements 
with a tenant co-operative under a tenant co-operative management scheme. But 
there is an important change where a co-operative qualifies as a ‘qualifying tenants 
association,” since it may take the initiative itself by serving a notice on the local 
authority proposing a co-operative management agreement. Whilst the authority is 
not bound to accept the co-operative’s proposal, a written statement must be given 
if the proposal is rejected.” 
eee eS 


39 Department of the Environment News Release No 855 (13 December 1993). 
40 1993 Act, s 136(3). 

41 See Audit Commission Occasional Paper No 20, op cit n 38. 

42 See Hoath, Public Housing Law (London: Sweet & Maxwell, 1989) p 313. 
43 Housing Act 1985, s 27B. 
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Local authority powers to delegate housing management have not, so far, been 
widely used: for example, only 62 estates have passed to tenant management ` 
organisations, a figure which represents about two per cent of the total local 
authority housing.“ In the early 1990s, the Government addressed the issue in a 
series of consultation papers and proposed that: more authorities should be 
encouraged to delegate; there should be new consultation procedures; and that, in 
defined circumstances, certain tenant organisations would have the right to insist 
on delegation. More significantly, the Government also proposed that compulsory 
competitive tendering be extended to housing management. The extension of CCT 
to housing management will, when it is eventually implemented, have a profound 
effect on local authority housing management. Any local authority which wishes to 
continue to manage its own stock will eventually only be able to do so if its 
management team succeeds in a competitive tendering exercise with other would- 
be providers. 


Delegation: The New Law 


The main changes on delegation are effected by sections 129— 132 of the 1993 
Act, which amend the existing provisions in the 1985 Act. Local authorities 
continue to have powers voluntarily to delegate housing management functions 
(‘voluntary competitive tendering’), but their tenants lose their power of veto. 
Further, a tenant’s organisation has power to require a delegation to it of housing 
management functions. 

Before the changes introduced by the 1993 Act, the Secretary of State could not 
give consent to a management agreement unless he was satisfied that a majority of 
the tenants who are affected supported it. Under the revised procedures, local 
authorities are required to ‘make such arrangements that they consider appropriate 
to inform the tenant of the proposed agreement and to invite their comments’ 
(s 27A). Although authorities must consider any representations made by ‘tenants, 
there is no longer a requirement that a majority of the tenants must support the 
management agreement proposals. Another change is that once the management 
agreement has been made and approved, the authority must make arrangements to 
ensure that the tenants are able to make known their views as to the quality of 
services being provided. In other words, tenants now have the opportunity of 
monitoring the performance of the authority’s agents. These consultation 
requirements replace the more general requirement under which local authorities 
are required to consult with secure tenants on matters of housing management 
(under the Housing Act 1985, s 105). Where a contract is awarded to an 
independent contractor following a CCT exercise, this contract will usually fall 
within the definition of a management agreement, with the result that the tenants 
who will be affected must be consulted (Housing Act 1985, s 27AA). 

The right to manage provides a new set of rights which allows tenant 
management organisations to insist that a local authority delegates management of 
dwellings in defined circumstances to them (s 27AB).*° This right is exercised by 
a tenant management organisation (TMO) serving a notice on the local authority. 
Once the notice has been served and accepted by:the authority, the TMO must 





44 See Department of the Environment, Tenant Involvement and the Right to Manage (1993); Cole, ‘The 
Decentralisation of Housing Services’ in Malpass and Means (eds), op cit n 16. 

45 Department of the Environment, Competing for Quality in Housing (1992). 

46 See the 1994 Housing (Right to Manage) Regulations 1994, No 627; DoE Circular 6/94. 
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select a training agency in order to carry out an initial feasibility study. Assuming 
this initial study concludes that it is reasonable to proceed, the local authority must 
arrange for a poll or ballot of the tenants affected to be carried out. Assuming the 
TMO is successful in the ballot, then a second full feasibility study will begin. This 
study will include management training for TMO and the drafting of a modular 
management agreement. At the end of this second stage, a further ballot must be 
carried out to see whether the tenants still support the proposals. If a majority do, 
the local authority is then required to enter into a management agreement 
transferring management to the TMO (s 27AA). 


CCT and Housing Management 


Of all the changes made to public sector housing by the 1993 Act, it is likely that 
the gradual introduction of CCT to local authority housing management will have 
the most profound impact. Once in place, every local authority housing department 
which wishes to continue to manage its stock must first put it out to tender. CCT 
-was first introduced by the Local Government, Planning and Land Act 1980, 
though it was greatly extended by the Local Government Act 1988.“ Central 
government has power to extend CCT to local authority services through statutory 
instrument made under section 9 of the Local Government Act 1992.48 The 
Government’s plans to extend CCT to housing management were the subject of a 
consultation paper in 1992,4° which was followed in November 1993 by its 
decisions on the three key components of CCT of housing management.*° These 
components are: the ‘defined activities’; the timetable for implementation by 
individual local authorities; and the size of contracts. These decisions will be 
implemented by Regulations.>! 

As a result of the Regulations, almost all housing management functions are 
subject to CCT and must therefore be put out to tender. Authorities will be allowed 
to retain a strategic policy role but will only retain other responsibilities if their 
own in-house team win the contract following a CCT exercise. Small authorities, 
where the annual value of the defined activities is £500,000 or less, will be exempt 
from housing management CCT and this figure will be kept under review. 
Functions that authorities will be allowed to retain in-house without putting out to 
tender include such matters as setting the Council’s housing strategy, its housing 
investment programme, rent setting, allocation policies, tenancy conditions, 
maintenance, waiting lists, assessing housing need and allocating tenancies. The 
‘defined activity’ — that is, those management functions which will become 
subject to CCT — cover rent and service charge collection; letting of properties; 
dealing with vacant properties; repairs and maintenance; caretaking and cleaning. 
This list does not cover all day-to-day landlord functions, since tenant consultation 
and the giving of advice or information to tenants are two activities that are not 
defined and are not therefore subject to CCT. 


47 See Radford, ‘Competition Rules: The Local Government Act 1988’ [1988] 51 MLR 747. 

48 See Sparkes, The Compulsory Competitive Tendering Guide (London: Butterworths, 1993); Rabot, 
Guide to CCT for Housing Management (London: Longman, 1993). 

49 Competing for Quality: Competition in the Provision of Local Services (London: Department of the 
Environment, 1992). 

50 CCT and Housing Management (London: Department of the Environment, 1993). 

51 Local Government Act 1988 (Competition) (Defined Activities) (Housing Management) Order 1994 
No 1671; (Draft) Department of the Environment Guidance, Circular 5/94. 
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The full introduction of housing management CCT will be phased over a period 
of three years in order to allow the larger authorities time to complete the tendering 
exercises. As the Government acknowledges, the market for housing management 
services is uncertain and will need time to develop. 

Where the contract concerned has a value greater than £140,000, then the 
authority will also have to comply with the EC public procurement requirements 
which have been introduced into domestic law through Regulations and which 
require authorities to advertise a contract in the Official Journal, and then to adopt 
one of the public procurement contractor selection exercises as appropriate.’ 

Preliminary research findings as to the scope for competitive tendering of 
housing management reveal, not surprisingly, some scepticism expressed by local 
authorities who are concerned that alternative providers will confine themselves to 
the less problematic areas or functions. Such potential providers as housing 
associations may also be concerned that involving themselves in local competition 
services might sour their partnership with their neighbouring local authorities. 
More positively though, the research findings suggested that an estate-based 
contract with tenant involvement may result in some beneficial changes from the 
point of view of both tenants and the local authorities.*# 

From 1 April 1994, local authority housing management functions became 
subject to CCT. CCT is, however, to be introduced in stages and authorities have 
been allocated into one of five bands for this purpose. It is anticipated that the first 
CCT contracts will be out for tender from 1 April 1996. As a result, local 
authorities must now consider whether to delegate housing management functions 
voluntarily, in which case the tenants affected must be consulted (although the 
tenants concerned no longer have a veto), or, if it decides that it wishes to retain 
the functions, the authority must go through a CCT procedure before it can 
consider awarding the contract to its in-house staff. Tenant management 
organisations may also take the initiative by initiating the statutory procedures with 
their local authority landlord under which delegation of the management of the 
housing concerned may have to be granted to them. Taken together, these changes 
are likely to result both in a fragmentation of ownership and enhanced complexity 
in relation to local authority housing management functions.* 


Miscellaneous Public Sector Changes 


The other reforms introduced in Part II of the 1993 Act can only be covered 
briefly. 

First, local authorities letting under secure tenancies will usually be under an 
obligation for the repair and maintenance of the dwelling let.°° However, secure 
tenants were given a limited right to carry out certain repairs and to recover the 
costs under provisions in section 96 of the Housing Act 1985. This, the so-called 


52 Department of the Environment (June 1993). 

53 Public Services Contract Regulations 1993, SI 1993 No 3228. 

54 See Baker et al, The Scope for Competitive Tendering (London: HMSO, 1992). For critical 
commentary, see Association of Metropolitan Authorities, Preparing for CCT (London: AMA, 1994). 

55 Kemp and Williams, ‘Housing Management: An Historical Prospective,’ and Kemp, ‘From Solution 
to Problem?’ in Hughes (ed), A New Century of Social Housing (Leicester: Leicester UP, 1991); 
MacLennan, The Nature and Effectiveness of Housing Management in England (London: HMSO, 
1989). 

56 Landlord and Tenant Act 1985, ss 11-14. 
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right to repair, appears not to have worked satisfactorily and has been described 
as excessively bureaucratic and generally unpopular with both local authorities 
and their tenants.*” It has been replaced by a new and much revised right to 
repair (1993 Act, s 121). In summary, secure tenants can apply for a qualifying 
repair to be carried out and the authority must respond by issuing a repairs 
notice and arrange for a listed contractor to carry out the repairs. Compensation 
may be payable to a tenant if the repairs are not carried out in time.*8 

Secondly, the right of secure tenants to compensation for certain improvements 
carried out to their dwellings have been strengthened as a result of changes made 
in the 1993 Act (s 122). 

Thirdly, the provisions relating to HATs have been amended so as to require any 
HAT proposing to dispose of the dwellings it has compulsorily acquired to 
undertake a consultation exercise under which the tenants affected can insist on 
being returned to local authority ownership. 

Finally, a minor change was necessitated as a result of a judgment which held 
that it was wrong for a local authority to include a proportion for the costs of 
employing wardens in sheltered accommodation in its housing revenue 
account.” Following consultation, the Government has been persuaded that 
local authorities should have the power to provide welfare services as an integral 
part of their social housing management responsibility and that local authorities 
should be free to allocate within their housing revenue accounts the cost of such 
services. © 


Conclusion 


It has been argued -that, despite the miscellaneous character of many of the 
provisions in Part II of the 1993 Act, three basic themes are apparent. The 
extension of the statutory right to buy is consistent both with the Government’s 
policy of encouraging even greater concentration of owner occupation as well as a 
privatisation of public sector housing. For the reasons set out above, however, it 
seems unlikely that the new rent to mortgage scheme will have an appreciable 
effect and it may therefore prove to be largely symbolic. The Government’s 
avowed goal of privatising large sections of public sector housing appears to have 
floundered, for the time being at least. Not only have the HAT and change of 
landlord provisions promulgated by the Housing Act 1988 made little headway, 
but large-scale voluntary transfers, initiated by the local authority housing 
departments themselves, have, almost paradoxically, been slowed down as a result 





57 See Department of the Environment Consultation Paper on the Right to Manage (1992). 

58 s 96 empowers the Secretary of State to make regulations: see The Secure Tenants Right to Repair 
Regulations 1994, SI 1994 No 133; Circular 2/94. 

59 Housing Act 1985, ss 97—101. 

60 See the Secure Tenants of Local Authorities (Compensation for Improvements) Regulations 1994, SI 
1994 No 613, and Department of the Environment Guidance, ‘Right to Compensation for 
Improvements’ (March 1994). 

61 See Housing Act 1988, s 84A, as inserted by the 1993 Act, s 125. 

62 Rv London Borough of Ealing, ex p Lewis (1992) 24 HLR 484. 

63 See Housing Act 1985, s 11A, and note that the Local Government and Housing Act 1989, Sched 4, 
has been amended with retrospective effect so that there is now a specific duty to credit income 
received and debit expenditure in relation to the provision of welfare services occasioned by s 11A of 
the Housing Act 1985. The Housing (Welfare Services) Order 1994 No 42. 
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Cambridge Water Company v Eastern Counties 
Leather pic: Dituting Liability for Continuing Escapes 


David Wilkinson * 


Cambridge Water Company v Eastern Counties Leather plc} is a landmark case. 
First, and most obviously, it testifies to the neglected and polluted state of British 
groundwater which is used to supply over 30 per cent of domestic water in England 
and Wales.” Since the demand for domestic drinking water rises unremittingly,? 
the protection of underground water resources is vital. Furthermore, equally 
significant is the fact that the House of Lords have extended principles of 
negligence deep into the territory once occupied by the rule in Rylands v Fletcher, 
leaving serious doubts over the long-term viability of that rule. 


The Facts, High Court Judgment and Appeals 


The facts as found by Ian Kennedy J‘ were as follows. The plaintiff company 
(hereafter CWC) had been established by private Act of Parliament in 1853 and 
now supplied water, under statutory duty, to around 275,000 inhabitants in and 
around Cambridge. In 1976, in order to rectify a shortfall in supply, CWC had 
purchased land (the Sawston Mill borehole) which- carried the benefit of a 
substantial existing abstraction Consent. 

The defendants, Eastern Counties Leather (hereafter ECL), had carried on 
business as tanners in Sawston, Cambridgeshire, since 1879. Since the early 
1950s, ECL had used organochlorine chemicals to assist in the degreasing of 
animal skins. Until the mid-1960s they used Trichloroethene (TCE) and then 
switched to Perchloroethene (PCE).6 In the 1970s evidence emerged that TCE 
and PCE pose possible (but unconfirmed) health risks.” In the 1980s the 


*Keele University. 


1 [1994] 1 All ER 53. 

2 Water Services Association, Waterfacts 1991. For comparative European data, see Huisman, 
Utilization of Groundwater in Proceedings of WRC Conference on Groundwater Quality, 
Measurement, Prediction and Protection, 1977. 

3 Water supply companies provided around 10 billion litres of water per day in England and Wales in 
1961; 17 billion litres per day in 1991; and anticipate a demand of 20 billion litres per day by 2011: 
Water Services Association, Waterfacts 1991, p21. 

4 Queen’s Bench Division, The Times, 23 Octobe 1991. The following account is taken from the fuller 
Lexis transcript. 

5 Trichloroethene, also known as Trichloroethylene, was discovered by ICI in 1910, although it was not 

made widely available to industry until 1928, as before that time no suitable container existed for 

large-scale distribution: Rivett, Lerner and Lloyd, ‘Chlorinated Solvents in UK Aquifers’ (1990) 4 J 

Institute of Water and Environmental Management 242. 

Also known as Tetrachlorethene and Perchlorethylene. 

TCE and PCE both produce liver cancer in laboratory mice, although human:risk data is less 

conclusive: one epidemiological study involving 518 workers who were exposed to high levels of TCE 

showed no excess cancer mortality.'See World Health Organisation, Guidelines for Drinking Water; 

Vol 1: Recommendations (Geneva: World Health Organisation, 1984) p 66. But a recent Health and 

Safety Executive study confirms a weak but statistically significant correlation between parental 

exposure to TCE and tritium and some childhood leukaemias: Health and Safety Executive, HSE 
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European Community and the World Health Organisation set standards for 
drinking water which reflected these concerns, permitting only minute quantities 
of chlorinated solvents, including TCE and PCE.® In 1983 it became apparent 
that the groundwater abstracted from the Sawston borehole contained measurable 
quantities of TCE and was adulterated with PCE in quantities which substantially 
exceeded EC and World Health Organisation standards? and which, therefore, 
could not legally be supplied for public consumption.’ In consequence, CWC 
shut down the Sawston Mill borehole. After failing in their attempts to purge the 
aquifer!! of PCE, and after rejecting the possibility of decontaminating the water 
through the process known as ‘air-stripping,’ CWC proceeded to build a new 





Investigation of Leukaemia and Other Cancers in the Children of Male Workers at Sellafield (London: 
HSE Books, 1993). ICI advise their customers that there is no ‘foreseeable’ cancer risk to humans 
from TCE: ICI Chlor-Chemicals, Chemical Safety Data Sheet: ‘TRIKLONE N’ (ICI, February 1993) 
para 2: ‘trichloroethylene does not present a carcinogenic risk under any foreseeable conditions of 
handling and use.’ Similar advice is given for PCE. Yet, as the present case shows, foreseeable risks 
are but a subset of actual risks. 

8 EC policy in relation to TCE and PCE is contained in Annex 1 of the ‘drinking water Directive’ 
(Directive 80/778/EEC of 15 July 1980 relating to the quality of water intended for human 
consumption: OJ L 30.8.80). The drinking water Directive prescribes maximum admissible 
concentrations (MACs) and guide levels. The former are mandatory, the latter advisory. The UK 
Government purported to transpose drinking water guide levels and MACs into English law by a 
Department of the Environment Circular dated 15 August 1982, but in 1980 the European Court of 
Justice ruled that administrative measures were insufficient to effect transposition of EC Directives 
(see Case 102/79, Commission v Belgium [1980] ECR 1473). In response, the UK again purported to 
transpose the drinking water Directive into UK law through the Water Supply (Water Quality) 
Regulations 1989, SI 1147, and the Private Water Supplies Regulations 1991, SI 2790. These were 
clearly more satisfactory, although some gaps remain. Unfortunately, by this stage scientific opinion 
had diverged and moved on: whereas Directive 80/778 set a guide level of 1 microgram per litre for 
any organochlorine compound, 1984 World Health Organisation (WHO) recommended guide levels 
were 30 micrograms per litre for TCE and 40 micrograms per litre for PCE: see World Health 
Organisation, Guidelines for Drinking Water Quality, Vol 1 (Geneva: World Health Organisation, 
1984). Not surprisingly, the UK adopted the less stringent WHO guide level standards. Scientific 
opinion continues to diverge: guide levels for TCE and PCE under the 1986 amendments to the US 
Federal Safe Drinking Water Act are zero and the MAC is 5 micrograms per litre for both substances: 
see Pontius, ‘Federal Drinking Water Update’ (February 1993) J American Water Works Association 
43. The WHO guide levels have now been revised (World Health Organisation, Drinking Water 
Quality Guidelines, 1993) changing the guide levels for TCE and PCE to 70 and 40 micrograms per 
litre respectively. The drinking water Directive is currently under revision, probably entailing a 
further change in EC and UK chlorinated solvent standards to bring them into line with WHO 
guidance. 

9 This pollution incident should be put into context. It has become apparent that groundwater 
contamination by TCE and PCE is widespread in areas with a history of industrial use. No 
comprehensive and systematic survey of the quality of UK aquifers has ever been carried out, but two 
surveys carried out for the Department of the Environment found widespread PCE and TCE pollution. 
Folkard discovered TCE and PCE in 35 per cent and 17 per cent of boreholes respectively, most of 
which were used for public supply: Folkard, ‘The Significance, Occurrence and Removal of Volatile 
Chlorinated Hydrocarbon Solvents in Groundwater’ (1986) 95 Water Pollution Control 63. Lewis 
found TCE and PCE in 35 per cent and 9 per cent respectively of groundwaters investigated: Lewis et 
al, ‘Organic Micropollutants in Groundwater and Their Impact on Water Supplies in the United 
Kingdom,’ Proceedings of Environmental Conference, Amsterdam, 1986, referred to by Booker, Hall 
and Hyde, Removal of Industrial and Agricultural Contaminants from Groundwater (copy on file with 
author). Clearly, chlorinated solvent pollution is worzingly widespread; for more recent information, 
see ENDS Report 203, ‘Aquifer Pollution Sparks Landfiil Investigation’ (December 1991), and 
Lawrence and Foster, ‘The Legacy of Aquifer Pollution by Industrial Chemicals’ (1991) 24 Quarterly 
J Engineering Geology 231. 

10 Since 1945, water companies have been under a duty to provide only wholesome water for domestic 
supply (currently s 68 of the Water Industry Act 1991). Water is not wholesome if it contains, inter 
alia, more than 30 micrograms per litre TCE or 10 micrograms per litre PCE, measured as an average 
over 12 months: see 1989 SI 1147, Regulation 3(3)d and Sched 2. 

11 An acquifer is the underground strata of saturated rocks which contains water. 
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abstraction plant over an unpolluted zone of the aquifer at a cost of over £900,000. 
CWC then sought an injunction and damages from ECL, who they alleged to have 
caused the pollution, putting their claims in Rylands v Fletcher,’ nuisance and 
- negligence, but primarily on the first ground. Jan Kennedy J found that the 
pollution of CWC’s water had occurred through seepage of TCE and PCE which 
spilled onto ECL’s land during the period prior to 1976 when drums containing the 
solvents were moved by forklift trucks. 

The trial judge began his consideration of the law applicable to these facts by 
setting out Blackburn J’s well-known formulation of the rule in Rylands v 
Fletcher: : 

We think that the true rule of law is, that the person who for his own purposes brings on his 

lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in 

at his peril, and, if he does not do so, is prima facie answerable for all the damage which is 
the natural consequence of its escape." 


He continued by noting passages from that case which indicated that liability under 
that rule is limited to the ‘natural and anticipated consequences’ of the escape. On 
this point he acknowledged that PCE and TCE were ‘likely to damage if they 
escaped,’ but found for the defendants on the notorious requirement that the 
_ defendants’ activity must not have been a natural use of land, ie that it ‘must 
` be some special use bringing increased danger to others, and must not merely be 
the ordinary use-of the land or such a use as is proper for the general benefit of 
the community.’'* Sawston is an industrial village and the creation of employment 
at ECL’s works amounted to a benefit for the community. 

The claims in nuisance and negligence also failed, on the ground that the 
reasonable supervisor, alive to the pattern of spillages that had occurred, would not 
have foreseen any resulting environmental hazard. 

CWC did not appeal against the decisions in nuisance and negligence, pursuing 
their claim only on the basis that the conclusion that ECL’s operations were not a 
‘non-natural user’ was incorrect. The Court of Appeal” left that question open, 
preferring to decide the case on the authority of Ballard v Tomlinson'® which they 
interpreted as supporting the proposition that: 

[i]t was sufficient that the defendants’ act caused the contamination ... the judgments [in 

Ballard v Tomlinson] do [not] contain any warrant for attaching importance to the 

reasonableness of ECL’s inability to foresee that spillages would have the kind of 

consequence which they did ... where the nuisance is an interference with a natural right 
incident to ownership, then the liability is'a strict one. The actor acts at his peril in that if his 
actions result by the operation of ordinary natural processes in an interference with the right, 
then he is liable to compensate for damage suffered by the owner.” 


‘Applying this interpretation of Ballard v Tomlinson to the facts, the Court of 
Appeal upheld CWC’s appeal. 

On further appeal by ECL, Lord Goff delivered the full speech of the House.'® 
Allowing ECL’s appeal, he rejected both the Court of Appeal’s interpretation of 
Ballard v Tomlinson and Ian Kennedy J’s application of the rule in Rylands v. 


Fletcher. With régard to Ballard v Tomlinson, no distinct principle of strict 
liability arises from a breach of natural rights since Ballard v Tomlinson was itself 





12 Rylands v Fletcher (1868) LR 3 HL 330; affirming sub nom Fletcher v Rylands (1866) LR 1 Exch 265. 
13 (1866) LR 1 Exch 265, 279. 
14 Rickards v Lothian [1912] AC 263, 280 per Lord Moulton. 
15 [1994] 1 All ER 53—62. 

16 (1885) 29 Ch D 114. ` l 
17 [1994] 1 All ER 53, 61 per Mann LJ. i 

18 Lords Templeman, Jauncey, Lowry and Woolf agreed with Lord Goff and the reasons that he gave. 
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based on either the rule in Rylands v Fletcher or nuisance. Nuisance having been 
abandoned on appeal, liability in the present case depended entirely upon the rule 
_ in Rylands v Fletcher and, on this matter, Ian Kennedy J had been mistaken in his 

view that ECL’s works could not be classified as a non-natural user merely 
because they created employment which was for the benefit of the local 
community.!? Predictably, no attempt was made to unravel the proper meaning of 
‘natural’ and ‘non-natural’ user as they apply to the rule in Rylands v Fletcher, but 
Lord Goff was, nevertheless, prepared to conclude that the storage of substantial 
quantities of chemicals on industrial premises should be regarded as an almost 
classical example of non-natural use. This certainly runs against the view that what 
is ‘ordinary’ is necessarily also ‘natural’ within that rule and thus heralds a partial 
relaxation of the stultifying effects of the natural user exception. 

Due to the historical link between the torts of nuisance and the rule in Rylands v 
Fletcher, however, Lord Goff found it necessary to consider the role of 
foreseeability in the application of the latter tort. This he prefaced with a 
consideration of the role of foreseeability in nuisance in which he concluded that, 
although a person who has taken all reasonable care will not usually be exonerated 
from liability in nuisance: f 


it by no means follows that the defendant should be held liable for damage of a type which he _. 
could not reasonably foresee; and the development of the law of negligence in the past sixty 
years points strongly towards a requirement that such foreseeability should be a prerequisite 

of liability in damages for nuisance, as it is of liability in negligence.” 


Recalling (with apparent approval) Lord Reid’s speech in The Wagon Mound 
(No 2)?! he remarked that it was now widely regarded as settled law that 
foreseeability was a necessary element in determining damages in all cases of 
nuisance. 

Having settled the position in respect of nuisance, Lord Goff turned to his 
consideration of foreseeability in Rylands v Fletcher. This he began with approval 
of Blackburn J’s celebrated passage from that case.” The phraseology used by 
Blackburn J (‘anything likely to do mischief if it escapes’; something which ‘he 
knows to be mischievous if it gets on to his neighbour’s [property]’; ‘answer for 
the natural and anticipated consequences’) appeared, to him, as it had to some 
commentators,” to favour a requirement of foreseeability, especially when taken 
with the historical connection between nuisance and Rylands v Fletcher.” Against 
foreseeability were said to be the opinions of other commentators,” dicta in West 
v Bristol Tramways” and Rainham Chemical Works v Belvedere Fish Guano Co 
Ltd,” and the policy argument that Rylands v Fletcher ‘should not be regarded as 
simply an extension of nuisance law, but should rather be treated as developing a 
principle of strict liability from which can be derived a general rule of strict 





19 Lord Goff appeared to accept Lord Moulton’s qualification but added that he did not see how the 
exception could be kept within reasonable bounds if it referred to the community ‘at large.’ The 
exception could only be given substance in the context of a local community: Lord Goff, p 79. 

20 Lord Goff, at p 72a. 

21 Overseas Tankership (UK) Ltd v Miller Steamship Co Pty [1967] 1 AC 617. 

22 See above, text accompanying n 13. 

23 Heuston and Buckley, Salmond and Heuston on the Law of Torts (London: Sweet & Maxwell, 20th ed, 
1992) pp 324—325. 

24 Lord Goff endorsed Professor Newark’s view that Rylands v Fletcher was merely an application of 
nuisance law; see Newark, ‘The Boundaries of Nuisance’ (1949) 65 LQR 480 and Lord Goff, at p 70. 

25 Dias (ed), Clerk and Lindsell on Torts (London: Sweet & Maxwell, 16th ed, 1989) para 25.09. 

26 [1908] 2 KB 14. 

27 [1921] 2 AC 465. 
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_ liability for damage caused by ultra-hazardous operations.” However, such a 
principle would be inconsistent with Read v Lyons”? (which limited liability to 
things escaping from land), would run contrary to the Law Commission’s report 


-` on Civil Liability for Dangerous Things and Activities, and would in any case be 


undesirable given that ‘so much well-informed and carefully structured legislation 
is now being put in place to achieve [the protection and preservation of the 
environment]. ”™! Dismissing West v Bristol Tramways? and Rainham Chemical 
Works v Belvedere Fish Guano Co Ltd? as ‘a very fragile base for any firm 
conclusion that foreseeability of damage has been authoritatively rejected as a 
prerequisite of recovery of damages under the rule in Rylands v Fletcher,*4 and, 
having considered all the factors for and against foreseeability mentioned above, 
Lord Goff concluded that foreseeability of damage of the relevant type should now 
be regarded as a prerequisite of liability under that rule.” 


Foreseeability and the Rule in Rylands v Fletcher 


No doubt it will be some time before the full impact of this decision is felt, but 
already a number of questions arise from the text of the judgment. First, ECL had 
submitted, in respect of the rule in Rylands v Fletcher, that: 


strict liability for an escape only arises . . . where the defendant knows or reasonably ought to 
have foreseen, when collecting the relevant things on his land, that those things might, if they 
escaped, cause damage of the relevant kind. 


Whilst this submission concedes that liability is strict, it leaves open the question of 
what strict liability, in this context, actually means. In principle, the strictness of 
liability may proceed along at least two dimensions.” First, strict liability may be 
a reference to the level of care taken by the defendant. In this sense, strict liability 
means that a defendant who has taken all reasonable care is nevertheless liable. 
Secondly, strict liability may be a reference to the extent of damage for which a 
defendant is liable. Here, liability may vary in strictness according to the role 
which is accorded to the foreseeability of damage. Consider the following options. 


— Strict liability means that liability is limited to foreseeable damage and, in 
determining what damage is foreseeable, the escape itself is not to be 
assumed. On this view, a defendant would be liable for only that damage 
caused by the escape which a reasonable bystander would have anticipated. 
The foreseeability of the escape itself is an integral part of foreseeability of 


28 Lord Goff, at p 75g. 

29 [1947] AC 156. 

30 Law Com No 32 (1970). 

31 Lord Goff, at p 76g. 

32 [1908] 2 KB 14. 

33 [1921] 2 AC 465. 

34 Lord Goff, at p 75a. 

35 Lord Goff, at p 76. The contrary view expressed obiter in Coxhill v Forward (unreported) Queen’s 
Bench Division (19 March 1986); WH Smith & Son Ltd v Daw and Others (unreported) Court of 
Appeal (Civil Division, 31 March 1987); and Doughty v Turner Manufacturing Co Ltd [1964] 1 QB 
518 must now be taken as wrong. Humphries v Cousins (1877) 2 CPD 239, [1877—80] All ER Rep 
313, cited by Lord Goff as running against the prerequisite of foreseeability, turned only on the point 
that the drain in question was not foreseen, not that it was reasonably unforeseeable. 

36 The availability of defences may be another dimension along which liability may vary in strictness. At 
one extreme, almost no defences may exist: here, liability may be labelled ‘absolute.’ At the other 
extreme, liability may become so hedged about by exceptions, justifications and excuses as to be 
worthless. 
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damage. If no escape is foreseeable then, as a matter of logic, no damage of 
any kind is foreseeable. We may refer to this view as ‘full-foreseeability.’ 

— Strict liability means that liability is limited to foreseeable damage and, in 
determining what damage was foreseeable, the escape is to be assumed 
(whether or not it was foreseeable). On this view, a defendant would be 
liable for all damage caused by the escape that a reasonable bystander, upon 
being informed of the escape, would have anticipated. The foreseeability of 
the escape is irrelevant to the foreseeability of damage. We may refer to this 
as ‘semi-foreseeability.’>” 

— Strict liability means that foreseeability is irrelevant to liability. On this 
view, a defendant would be liable for all damage caused by the escape, 
whether or not foreseeable. This view is clearly no longer tenable i in the 
light of the judgment in the present case. 


The twin dimensions of ‘degree of care’ and ‘extent of damage’ give the 
appearance of conceptual independence, but this is illusory for each feeds off 
the other: determination of what would, in any given case, amount to reasonable 
care usually involves determination of what was foreseeable and vice versa. The 
sense in which Blackburn J regarded liability to be ‘strict’ emerges with clarity in 
the paragraph in Rylands v Fletcher which precedes the much celebrated passage 
from that case: 


The question of law therefore arises, what is the obligation which the law casts on a person 
who, like the defendants, lawfully brings on his land something which, though harmless 
whilst it remains there, will naturally do mischief if it escapes . . . the question arises whether 
the duty which the law casts upon him, in such circumstances, is an absolute duty to keep it in 
at his peril, or is, as the majority of the Court of Exchequer have thought, merely a duty to 
take all reasonable and prudent precautions, in order to keep it in, but no more. If the first be 
the law, the person who has brought on his land and kept there something dangerous, and 
failed to keep it in, is responsible for all the natural consequences of its escape. If the second 
be the limit of his duty, he would not be answerable except on proof of negligence, and 
consequently would not be answerable for escape arising from any latent defect which 
ordinary prudence and skill could not detect.” 


This passage shows that the Court of Exchequer Chamber had already identified 
the legal issue as a simple choice between, on the one hand, liability for all escapes 
and, on the other, liability limited to foreseeable escapes based on a duty to take 
reasonable care. When the celebrated passage? is read in the context of the 
remainder of the judgment, it is seen to be part of a comprehensive rejection of 
liability based on a duty to take reasonable care and approval of liability regardless 
of care or the foreseeability of the escape. That the escape itself need not be 
foreseeable is also implicit in Blackburn J’s account of an anonymous case in 
which liability arose, in respect of escapes from alkali works in Liverpool, which 
were so unlikely to occur as to be a virtual scientific impossibility, yet in respect of 
which the plaintiff succeeded.” 


37 This should be distinguished from the older formulation ‘though foreseeability is not the test for 
liability, it could be used as the test of remoteness once liability has been established’: Yale in Clerk 
and Lindsell on Torts, para 25.09, n 25 above. Since liability cannot exist in the abstract, the word 
‘strict’ must, under that expression, only be intended to convey that liability may arise regardless of the 
degree of care taken. In other words, liability could arise without negligence yet be limited to 
foreseeable damage. Such a test fails to address the question of whether the escape itself is to be 
included or excluded in determining whether the relevant damage was foreseeable. 

38 (1866) LR 1 Exch 265, 279 (emphasis added). 

39 See above, text accompanying n 13. 

40 (1866) LR 1 Exch 265, 285. 
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It is, therefore, not surprising that most of those who have grappled with the 
question of remoteness of damage in Rylands v Fletcher, and who have not 
rejected foreseeability as entirely irrelevant,*! have preferred to endorse only 
semi-foreseeability. The view that liability should arise from any damage which, 
assuming the occurrence of the escape is reasonably foreseeable, seems to have 
been first offered by Street” and was more fully expounded by Rogers.*? Dealing 
with liability under Rylands v Fletcher for an unforeseeable accident, Rogers 
suggested that the test for remoteness of damage should be whether a reasonable 
man, told of the way in which the accident occurred, would be surprised to learn of 
the injury.“ Semi-foreseeability has subsequently been endorsed by Heuston and 
Buckley,“ and Brazier.“ It is submitted that, indeed, semi-foreseeability is the 
only satisfactory menas of marrying a foreseeability test for remoteness of damage 
with Rylands v Fletcher liability without entirely undermining the principle of 
strict liability that arises from that case: for, once we acknowledge the relevance of 
the foreseeability of the escape (as opposed to the foreseeability of the damage 
alone), it is difficult to argue that the keeper of a dangerous thing can realistically 
be said to do so ‘at his peril.’ ` 

For completeness it should be mentioned that, although in 1868 ‘reasonable 
foreseeability’ was not a fully developed legal concept, the task of limiting liability 
was nevertheless performed by similar concepts imported by the words ‘likely to 
do mischief’ and ‘which he knows to be mischievous.’ These words were 
interpreted as equivalent to a requirement that the thing which escaped had to be 
‘dangerous in itself’*’ according to ‘the common experience of mankind.’* It has 





41 Scott LJ thought remoteness of damage to be completely irrelevant in Norah Read v J. Lyons & Co Ltd 
[1945] 1 All ER 106. See also McGregor, McGregor on Damages (London: Sweet & Maxwell, 14th 
ed, 1980) para 104: ‘causation must remain the test of the extent to which a defendant is liable under 
the rule in Rylands v Fletcher.’ 

42 Street, The Law of Torts (London: Butterworths, 3rd ed, 1963) p 255. 

43 Rogers, Winfield and Jolowicz on Tort (London: Sweet & Maxwell, 12th ed, 1984) pp 132—133 and 
p 447. The authors of previous editions of this work offered no firm conclusions but, in one edition, it 
was suggested that the extent of liability should be determined on a case by case basis: Jolowicz and 
Lewis, Winfield and Jolowicz on Tort (London: Sweet & Maxwell, 8th ed, 1967) p 432. They also 
noted the suggestion of Dias that limits to the extent of liability under the rule might have to be sought 
in policy: Jolowicz, Lewis and Harris, Winfield and Jolowicz on Tort (London: Sweet & Maxwell, 9th 
ed, 1971) p 388. 

44 Rogers, op cit p 133, dealing with the fatal lift accident in Galashiels Gas Co v O’Donnell [1949] AC 
275. 

45 Heuston and Buckley, Salmond and Heuston on the Law of Torts (London: Sweet & Maxwell, 19th ed, 
1987) p 368: ‘There is no reason in principle why a tort of strict liability (in the sense that negligence 
need not be established) is incompatible with a concept of foreseeability. The possibility of escape need 
not be foreseeable.’ 

46 See Brazier, Street on Torts (London: Butterworths, 9th ed, 1993) p 392, leaving unaltered the 
wording from Street’s earlier editions. 

47 Stallybrass, ‘Dangerous Things and the Non-Natural User of Land’ (1927—29) 3 CLJ 376. Winfield 
considered the requirement that the damage be caused by a thing ‘dangerous in itself’ to be one of nine 
distinctions between the rule in Rylands v Fletcher and nuisance: Winfield, ‘Nuisance as a Tort’ (1932) 
CLJ 189. Examples are numerous but include Powell v Fall (1880) 5 QBD 597 (steam traction engine 
‘dangerous’ and no less mischievous than reservoirs of water); Barker v Herbert [1911] 2 KB 633, 642 
(nothing dangerous in an area of railings); Jones v Festiniog Rly Co (1868) LR 3 QB 733, 736 (fire 
likely to do mischief if it escapes); Northwestern Utilities Ltd v London Guarantee Co [1936] AC 108 
(gas under pressure is a dangerous thing); and Hale v Jennings Bros [1938] 1 All ER 579 (chair-o- 
plane dangerous in itself). It has been said that ‘perhaps the most satisfactory interpretation of these 
expressions in modern terms is to treat the whole concept of ‘“‘dangerousness”’ as but another way of 
saying that the harm must have been in some sense foreseeable’: Heuston and Buckley (1987) op cit 
p 368. However, even this test equated with semi- rather than full-foreseeability since a thing is 
dangerous in itself if, assuming its escape, damage can be reasonably foreseen: see Hale v Jennings 
Bros, at p 584h. ` 

48 Westv Bristol Tramways Company [1908] 2 KB 14. Having interpreted the rule in Rylands v Fletcher 
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been said that the burden lies upon the defendant to show that the thing which has 
escaped is not dangerous in itself. Now that liability under the rule in Rylands v 
Fletcher is conclusively settled as being limited by the concept of reasonable 
foreseeability, there would appear to be no need, indeed no room, for a separate 
determination of whether the thing which escapes is ‘dangerous in itself? according 
to ‘the common experience of mankind.’ To demand that ‘mankind’ should have 
known of the dangerous nature of the escaped object may be to impose a limit on 
liability which is, in some cases, stricter than foresight of the reasonable man.®? 
This historical account of the development of reasonable foreseeability suggests 
also that, in relation to the rule in Rylands v Fletcher, the defendant should 
ordinarily bear the burden of proving that the relevant damage was not reasonably 
foreseeable. 

Perhaps the most important question which follows the present resolution of 
remoteness in Rylands v Fletcher is: ‘which concept of foreseeability (hence 
strictness) has the House endorsed?’ Lord Goff neither expressly rejected semi- 
foreseeability nor expressly endorsed full-foreseeability, although he did allow 
ECL’s appeal on the ground that the damage in question was unforeseeable*!: 


[a]s held by the judge, the seepage of the PCE from beneath the floor of ECL’s works down 
into the chalk aquifers below was not foreseeable by a reasonable supervisor employed by 
ECL, nor was it foreseeable by him that detectable quantities of PCE would be found down- 
catchment, so that he could not have foreseen, in or before 1976, that the repeated spillage 
would lead to any environmental hazard or damage. The only foreseeable damage from a 
spillage of PCE was that someone might be overcome by fumes from a substantial spillage of 
PCE on the surface of the ground.” 


Since the foreseeability of the seepage and down-catchment contamination (hence 
the escape) were singled out by Lord Goff as particularly relevant, it may be that 
his Lordship intended to endorse full-foreseeability. If semi-foreseeability were 
appropriate, then the fact that the escape itself was not foreseeable would be 
entirely irrelevant. On the other hand, his earlier reference to Salmond and 
Heuston on Torts® could be construed as pointing in the other direction. 
Interestingly, Ian Kennedy J’s first instance judgment was presciently consistent 





as the principle that a person who brings onto his land anything likely to do mischief is liable if it 
escapes, Farwell LJ continues: ‘he is not liable for every consequence of its escape, but only the 
consequences which are natural according to the common experience of mankind’: [1908] 2 KB 14, 
24. In determining whether certain consequences are natural, it is not the knowledge of a particular 
witness that is to be considered but the common experience of mankind in general: [1908] 2 KB 14, 
Lord Alverstoke, at p 21. 

49 West v Bristol Tramways Company, above: ‘the authorities do not, in my opinion, support the 
suggestion that [the onus of proving the defendant’s knowledge of danger] is cast on the party injured,’ 
per Lord Alverstone CJ, at p 20. The reversal of the burden of proof was approved by Ian Kennedy J 
in the present case: ‘The burden is on the defendant to prove the harmless character of his substance.’ 

50 Seen 52 below suggesting that the attributes of the reasonable man may differ from those common to 
mankind, requiring, in some cases, expert knowledge. 

51 Neither Lord Goff nor Ian Kennedy J made anything of the rather attractive argument that 
contamination which requires the concurrent effect of future legislation in order to crystallise as 
actionable damage is, by virtue of the inherent unpredictability of legislative intervention, necessarily 
unforeseeable. 

52 Lord Goff, p 65. This passage raises an interesting question, not germane to this aspect of the 
discussion, of whether the reasonable supervisor is an appropriate embodiment of the reasonable man 
and, even assuming that to be the case, whether the reasonable supervisor might properly be assumed 
to have some degree of expert knowledge in relation to escapes of chemicals under his supervision. For 
a related discussion of the attributes of the reasonable man, see Fleming, The Law of Torts (London: 
Sweet & Maxwell, 8th ed, 1993) pp 112— 134, esp p 112, n 58. 

53 Lord Goff, at p 75c. 
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with the application of semi-foreseeability: his finding that the damage in question 
was unforeseeable was made only in the context of nuisance and negligence; in 
relation to Rylands v Fletcher, he found that ‘organochlorines were substances, 
certainly in the quantities in which they were kept, likely to damage if they 
escaped.’ Whatever is made of these subtle nuances, it has to be admitted that 
considerable uncertainty remains concerning the interpretation of foreseeability in 
the context of Rylands v Fletcher; and it is therefore submitted, for the reasons 
given above, ‘that semi-foreseeability is the better interpretation which should be 
adopted in subsequent cases. ` 


Application of Foreseeability 


As CWC had astutely pointed out, PCE was (and is) still escaping from ECL’s 
land. CWC contended that, as further pollution was now foreseeable, ECL ought 
to be liable in nuisance or Rylands v Fletcher for the continuing escapes of PCE 
from their land. Lord Goff did not find such an argument well grounded: 


To impose strict liability on ECL in these circumstances, either as creator of the nuisance or 
under the rule in Rylands v Fletcher, on the ground that it has subsequently become 
foreseeable that PCE may, if it escapes, cause damage, appears to me to go beyond the scope 
of the regimes imposed under either of these two related heads of liability. This is because’ 
when ECL created the conditions which have ultimately led to the present state of affairs — 
whether by bringing the PCE in question onto its land, or by retaining it there, or by using it 
in its tanning process — it could not possibly have foreseen that damage of the type now 
complained of might be caused thereby. Indeed, long before the relevant legislation came 
into force, the PCE had become irretrievably lost in the ground below. In such 
circumstances, I do not consider that ECL should be under any greater liability than that 
imposed for negligence. At best, if the case is regarded as one of nuisance, it should be 
treated no differently from, for example, the case of the landslip in Leakey v National Trust 
for Places of Historic Interest or Beauty.™ i 


Although the conclusion here seems justified, the reasoning raises questions. 
Given the reference to Leakey, which involved liability to avert a continuing 
nuisance in the form of a potential earth fall, it must be assumed that the present 
case is characterised as a continuing nuisance. In that case the fact that the relevant 
damage was not reasonably foreseeable when ECL brought the PCE onto their 
land and used it for tanning processes should be no answer to a claim that ECL are 
continuing a nuisance in 1994. The foreseeability of the damage at the time that a 
continuing nuisance began ought, in principle, to be irrelevant. Consider a case 
where contaminants were deposited on land many years ago, before scientific 
knowledge concerning the transportation and effect of such substances was well 
developed. Now, if that nuisance were to be continuing today, and if such a 
nuisance could be prevented easily and reasonably by the current owner of the 
land, it would surely be wrong to deny liability merely because the damage was not 
foreseeable many years ago. The defendant’s duty to prevent the continuation of 
the nuisance arises from his current and ongoing position as landowner. Surely, 
the proper justification for not imposing liability on ECL for the ongoing escapes 
from their land in 1994 is that they have not continued the nuisance and are not 
doing so. Once the PCE had entered the groundwater, there was nothing that ECL 
could do, then or now, to prevent the pollution of CWC’s water and, as is well 


4 





54 Lord Goff, at p 77f—h. 
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known, the duty of care which applies to continuing nuisances is not strict but 
only, 
[a] duty . . . to do that which is reasonable in all the circumstances and no more than what, if 


anything, is reasonable, to prevent or minimise the known risk of damage or injury to one’s 
neighbour or to his property.” 


Lord Goff’s reference to Leakey creates other difficulties, for it implies that the 
special principles of liability which apply to continuing nuisances have been 
extended beyond nuisances caused by acts of third parties or conditions of nature, 
to encompass continuing nuisances which the defendant has himself created — 
albeit inadvertently and at some previous time. This is clearly a departure from the 
‘orthodox’ view, referred to with approval in Sedleigh Denfield v O’Callagan,* 
Goldman v Hargrave" and earlier ‘continuing nuisance’ cases,” that the creator 
of a nuisance is liable regardless of the degree of care taken. 

The extension of the Leakey principles to self-created continuing nuisances has a 
further implication. Although many factors are common to the determination of 
liability for both negligence and continuing nuisances,» the standard of care 
applicable in the two torts may differ. Whereas in negligence the standard of care 
is said to be objective, for continuing nuisances it may be more subjective, based 
on the defendant’s individual chracteristics. Whether or not this distinction is 
clear-cut,°! it is submitted that it would be wrong to give much weight to a 
defendant’s lack of resources if he himself has caused the continuing nuisance, 
since the subjective standard of care is but a concession to justice where a 
landowner has had circumstances thrust upon him through no fault of his own.” 
At a practical level, this extension of a subjective standard of care into self-created 
nuisance should be a double-edged sword: for, whilst impecunious defendants may 
easily escape liability, wealthy defendants may find themselves hard pressed to 
convince a court that they could not have done more to prevent continuing 
pollution of their own creation. 





55 per Megaw LJ, at p 35d. 

56 [1940] AC 880, 904: ‘If the defendant, by himself, or those for whom he is responsible, has created a 
nuisance, and if it causes damage, the difficulty now being considered does not arise,’ per Lord Wright 
(implying strict liability for all nuisances created by the defendant). , 

57 [1967] 1 AC 645, 656: ‘the case is not one where a person has brought a source of danger on to his land 
. .. the issue is therefore whether in such a case the occupier is guilty of legal negligence,’ per Lord 
Wilberforce (again implying strict liability for all nuisances created by the defendant). 

58 eg Barker v Herbert [1911] 2 KB 633, 642. The orthodox view that the creator of a nuisance is strictly 
liable extended also to the acts of the creator’s servants or agents: see R v Stephens (1865—66) LR 1 
QB 702. 

59 The factors include the reasonably foreseeable chance of damage occurring; the reasonably 
foreseeable extent of the damage and the practicability and cost of preventing or minimising the risk: 
[1980] QB 485, 524e—h per Megaw LJ. Contrast Solloway v Hampshire County Council (CA) {1981] 
258 EG 858 (council not in breach of duty where preventing damage to plaintiffs property would have 
involved great expense) with Russell v Barnett London BC (QBD) [1985] 271 EG 699 (council in 
breach of duty as it was reasonable to guard against danger posed by ancient and particularly large 
trees). 

60 ‘The defendant’s duty is to do that which it is reasonable for him to do. The criteria of reasonableness 
include, in respect of a duty of this nature, the factor of what the particular man, not the average man, 
can be expected to do, having regard, amongst other things, where a serious expenditure of money is 
required to avert or reduce the danger, to his means’: [1980] QB 485, 526d— f per Megaw LJ. 

61 The difference has probably been overstated: in negligence cases the court, exercising its discretion in 
choosing the characteristics attributable to the reasonable man, often incorporates elements of 
subjectivity (see n 52 above); and, in Leakey, Megaw LJ made it clear that in nuisance the question of 
reasonableness falls to be determined on a broad basis so that except in unusual cases there will be no 
discovery of a defendant’s actual financial resources: [1980] QB 485, 526d and 527a. 

62 Brazier, op cit n 15 on p 366. 
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Now, although the extension of negligence-based liability to self-created 
continuing nuisances is unwarranted, it can at least be said, in favour of such an 
extension, that it is a conceptual possibility. The same, unfortunately, cannot be 
said for the extension of those principles to liability under the rule in Rylands v 
Fletcher, since that rule is manifestly impossible to square with Leakey. The 
proposition in Leakey, that a person is only liable when he fails to take reasonable 
care, is the very proposition rejected in Rylands v Fletcher. To constrain 
Rylands v Fletcher in this way is to significantly undermine that principle. It also 
creates the anomaly that a defendant who suffers a sudden escape is subject to strict 
liability, but a defendant who suffers a gradual and continuing escape can avoid 
liability if he shows that it could not have been prevented by all reasonable care.™ 
There is no justification for such a distinction. It is therefore submitted that, on this 
point, the House of Lords is in error, having created an anomalous exception to the 
rule in Rylands v Fletcher which should be reversed as soon as possible. 

It is interesting to note that Lord Goff relies on Article 5.1 of the Council of 
Europe’s Convention on Civil Liability for Damages Resulting from Activities 
Dangerous to the Environment® as evidence that ‘under the current philosophy, it 
is not envisaged that statutory liability should be imposed for historic pollution,’© 
and that therefore it would be inappropriate for the common law to do so. What 
Lord Goff omits-to mention is that, under the same Convention, strict liability” 
for continuing pollution is envisaged. If the 1993 Convention had been in force and 
had been ratified by the UK, then, assuming that TCE and PCE are substances 
covered by the Convention,®® ECL would have been liable for all the damage 


63 Indeed, in Leakey, Megaw LJ endorsed the view that, in Rylands v Fletcher, it would be no defence 
that the defendant did not know of the danger (implying that reasonable care could not be a defence): 
[1980] QB 485, 519d. 

64 The same anomaly arises in respect of self-created continuing nuisances. 

65 The Convention is no longer draft (cf Lord Goff) having been adopted by the Council of Europe on 
9 March 1993. On 21 June 1993 it was signed by seven states (the Netherlands, Cyprus, Finland, 
Greece, Italy, Luxembourg and Liechtenstein). The Convention is open to accession by the European 
Community, and is specifically designed to allow EC Member States to ratify without any 
jurisdictional clash between such states and the EC itself. See Wilkinson, ‘Council of Europe 
Convention: A Comparative Review’ (1993) 2 European Environmental LR 5, 130. 

66 Lord Goff, at p 77j (emphasis added). Lord Goff probably meant historical pollution. 

67 Liability under the Convention is strict in the sense that the degree of care taken by the defendant is 
irrelevant. It may also be strict in the sense that liability is not limited to foreseeable damage: although 
the Convention is silent on this point, the definition of damage which it contains is not limited by 
reference to foreseeability and unforeseeable damage does not appear as one of the stated exceptions to 
liability. The only occasion when it would appear that the foreseeability of damage will act as a limit to 
liability is when the substance in question cannot be said to be a ‘dangerous substance’ as defined by 
the Convention because it did not constitute a significant risk to man, the environment or property; 
always assuming, of course, that risk is viewed as a matter to be determined in relation to reasonably 
available knowledge: see n 68 below. 

68 Article 2(1) of the Convention includes, as one of the four definitions of dangerous activities in the 
Convention, ‘the production, handling, storage, use or discharge of one or more dangerous substances 
or operation of a similar nature dealing with such substances’ (emphasis added). The Convention 
contains complex and overlapping definitions of ‘dangerous substances.’ In somewhat simplified 
form, the question of whether TCE and PCE are dangerous substances for the purpose of the 
Convention depends upon whether they are (i) ‘substances or preparations which have properties 
which constitute a significant risk for man, the environment or property’ (Article 2(2)(a)), or (ii) 
‘explosive, oxidising, extremely flammable, highly flammable, very toxic, toxic, harmful, corrosive, 
irritant, sensitising, carcinogenic, mutagenic, toxic for reproduction or dangerous for the 
environment’ (Article 2(2)(a)) according to criteria specified in EC Directives 67/548/EEC and 90/ 
492/EEC, as amended, which govern the assessment, classification, packaging and labelling of 
dangerous substances and dangerous preparations respectively, or (iii) are listed as dangerous 
substances in Annexes of those Directives. 
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caused by the continuing escapes of PCE after the date of entry into force of the 
Convention.© Indeed, the EC may well decide to adopt the Council of Europe 
Convention,” in which case CWC may be given a belated statutory cause of 
action in the form of strict liability for the continuing escapes from ECL’s land. 
Should not the House, therefore, have followed its own advice and adopted the 
‘current philosophy’ by imposing strict liability for the new and foreseeable 
escapes of PCE? 


Conclusion 


We see that negligence continues its domination of tort law. In the twentieth 
century the judiciary have frowned not only upon differences between negligence 
and nuisance, but also upon differences between nuisance in its many 
manifestations. In an attempt to resolve this dilemma, nuisance is drawn closer to 
negligence and differences between nuisance are, where possible, eliminated. This 
increases the uniformity of tort, which is taken to be an unquestionable good. But 
as tort becomes more uniform, the remaining disparities stand out in bold relief. 
Some, then, may enquire why the rule in Rylands v Fletcher should be retained at 
all. Equally, once we extend a Leakey-type duty of care to self-created continuing 
nuisances, it becomes harder to explain why we should retain strict liability for 
non-continuing nuisances: after all, the defendant who creates a sudden nuisance 
usually has less chance to avert the consequences than one who creates a gradually 
occurring escape. If anything, the rules should be reversed. 

Examined from a broad perspective, the expansion of negligence and increasing 
uniformity in tort are not self-evidently good, just as fault-based liability is not 
self-evidently better than strict liability. All, in the end, depends upon the 
normative theory which is brought to bear in the analysis. Negligence may be 
preferable on one view of corrective justice” (if corrective justice be the 
normative goal of tort), but not on others.” Similarly, liability limited to 
foreseeable damage may be compatible with corrective justice,” but is clearly not 
justifiable by reference to compensation goals.”* The only theoretical accounts 
which unambiguously endorse the foreseeable damage limitation are economic 


69 Article 6 of the Convention declares that ‘the operator in respect of a dangerous activity . . . shall be 
liable for the damage caused by the activity as a result of incidents at a time or during the period when 
he was exercising the control of that activity.’ Article 5(1) imposes liability for ongoing, but not 
historic, environmental damage: ‘when the incident consists of a continuous occurrence . . . [liability 
under] this chapter shall only apply to damage caused by occurrences or part of a continuous 
occurrence taking place after the entry into force.’ 

70 The EC Green Paper on Remedying Environment Damage (COM 91(47) final, 14 May 1993) 
proposes ratification of the Convention, coupled with a European ‘Superfund’ as one possible way to 
deal with the European problem of contaminated land. See Wilkinson, ‘The EEC Green Paper on 
Environmental Damage: A Review’ (1993) 2 European Environmental LR 6, 159. 

71 Weinrib, ‘Causation and Wrongdoing’ (1987) 63 Chicago Kent LR 407; Weinrib, ‘Toward a Moral 
Theory of Negligence Law’ (1983) 2 Law and Philosophy 37; Weinrib, ‘The Special Morality of Tort 
Law’ (1989) 34 McGill LJ 403. 

72 Epstein, ‘A Theory of Strict Liability’ (1973) 2 J Legal Studies 151; Epstein, ‘Defenses and 
Subsequent Pleas in a System of Strict Liability’ (1974) 3 J Legal Studies 165; and Epstein, ‘Nuisance 
Law: Corrective Justice and its Utilitarian Constraints’ (1979) 8 J Legal Studies 49. 

73 Aristotle, to whom we are indebted for the notion of corrective justice, drew mainly on simple 
examples of intentional wrongs, leaving little guidance for later jurists concerning questions of the 
strictness of liability or remoteness of damage in unintentional torts. 

74 Cane, Atiyah’s Accidents, Compensation and the Law (London: Weidenfeld, 5th ed, 1993). 
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analyses: for liability is no incentive to take economically efficient precautions 
against unforeseeable risks.” 

In the case of environmental damage, one of the strongest policy objectives must 
surely be remediation of such damage. There are strong arguments that the costs of 
cleaning up historical pollution are best dealt with by some form of European 
‘Superfund,’ along the lines of the- American’ or Swedish systems.” An 
environmental compensation scheme would at least have the merit that the costs - 
could be spread more widely across a number of sectors of society and across a 
number of European states. If such a Superfund were to be accompanied by a Pan- 
European system of statutory strict liability for current or future damage, then all 
angles would be covered and the arguments for retaining any common law 
equivalent would be weak. Thus, in the final analysis, whether the restriction of 
Rylands v Fletcher is a body blow for environmental protection or merely a minor 
infliction upon an increasingly irrelevant body of Common Law depends upon the 
strength of: the European political will to effect a homogeneous solution to 
environmental contamination. Hopefully, effective solutions will emerge sooner 
rather than later, in which event the restrictive effects of Cambridge Water 
Company v Eastern Counties Leather plc will be of curiosity value only. 


< Forgery and Cheque Cards 
L.P. Hitchens* 


First Sport Limited v Barclays Bank plc! presents another of those difficult cases 
where the law must decide which of two innocent parties must bear the loss. It 
provides also an example of the pragmatic development of the law in an area 
where, despite significant developments in the practice of retail banking, the law 
has not developed at a similar pace. The case concerned the use of a cheque with a 
drawer’s signature forged by the thief of the cheque book (or some other unknown 
.person). The cheque was used to purchase goods to the value of £49.99 from First 
Sport Limited (‘Sport’). Without more, the law would be quite clear: in such 
circumstances, Barclays Bank plc (‘Barclays’) has no mandate to pay out on the 
cheque and would be entitled to refuse payment and, had it honoured the cheque, 
would not be entitled to debit its customer’s account. The complicating factor here 
was that the thief had also stolen the customer’s ‘Connect Card,’ a cheque 
guarantee card issued by Barclays. It was accepted that the signature on the 
cheque, in conjunction with the specimen signature on the cheque card, was not 





75 Assuming that victims have an equal propensity to sue, and ignoring wealth effects, negligence and 
strict liability are theoretically of equal economic efficiency. See Brown, “Toward an Economic 
Theory of Liability’ (1972) 2 J Legal Studies 323. This analysis of both forms of liability assumes the 
deterrence effect of liability; an assumption which necessarily fails in the case of unforeseeable 
damage. 

76 See Grad, ‘A Legislative History of the Comprehensive Environmental Response, Compensation and 
Liability (“Superfund”) Act of 1980’ (1982) 8 Columbian J Environmental Law 1, 1. 

77 See EC Green Paper, at para 3.2.2. 


*Faculty of Law, University of Leicester. 


1 [1993] 3 All ER 789. Leave to appeal was granted; however, Barclays Bank plc decided not to pursue 
the appeal since the conditions on the cheque guarantee card in question were being phased out: 
information supplied by Barclays Bank plc, 3 August 1993. The new conditions are discussed infra. 
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apparent as a forgery.? When the cheque was presented to Barclays it declined to 
pay. The issue before the Court of Appeal was whether Barclays was entitled to 
refuse to honour a cheque which, although containing a forged drawer’s signature, 
was accompanied by a cheque guarantee card, and where the signature on the 
cheque appeared to match the signature on the cheque card.? The majority, Evans 
LJ and Sir Thomas Bingham (Kennedy LJ dissenting), held that Barclays was not 
entitled to refuse payment. 

The usual position when a cheque guarantee card is used by an account holder is 
that the presentation of the cheque with the cheque card constitutes an offer to the 
retailer by the bank, using the customer as agent, that the bank will honour any 
cheque drawn up to the amount specified on the cheque card provided that the 
conditions set out on the card (or elsewhere) have been complied with.4 Barclays 
argued on two grounds. First, that no contract such as described above could come 
into existence between Barclays and Sport because the cheque card was not 
presented by anyone having authority, either actual or apparent, to make Barclays’ 
offer. Secondly, a cheque guarantee card operates only to honour payment of a 
cheque and a cheque which bears a forged drawer’s signature is not a cheque by 
reason of section 24 of the Bills of Exchange Act 1882 (‘the BEA’); it is nothing 
more than a ‘sham piece of paper.’® 

Evans LJ drew a distinction between the use of the expression ‘authorised 
signatory’ on the card and the expression ‘account holder’ which, if it had been 
used by Barclays, would have been, in his Lordship’s view, a clear indication to 
Sport that Barclays was not taking the risk of a forged signature.” With respect, it 
is difficult to see the distinction which Evans LJ makes between the terms ‘account 
holder’ and ‘authorised signatory.’ His Lordship considered that, because the 
cheque card in question referred to the ‘authorised signatory’ as the only person 
entitled to use the card, Sport was put on notice that it could only deal with a 
person reasonably believed to be the authorised signatory.’ Since Sport was 
required to check the signature on the cheque with the specimen signature on the 
card, Sport was required to deal with appearances only. Thus, Evans LJ concluded 
that the thief, as bearer of the card, had apparent authority to convey Barclays’ 
offer to Sport provided that Sport had no reason to believe that he was not the 
authorised signatory and Sport had acted in good faith.? His Lordship considered 
that the necessary representation that the thief had authority was made by the 
statements appearing on the card itself. If Barclays had wished to exclude the 
possibility that the card could be presented by someone other than the authorised 
signatory, then, in his Lordship’s view, this should have been made clear in the 
conditions set out on the card.!° 





2 It was not entirely clear whether the specimen signature on the cheque card had also been forged in 
some way (the genuine signature having been removed) or simply copied but, for the purpose of the 
appeal, this was accepted as irrelevant. 

3 The decisions of the lower courts were irrelevant since it was discovered that judgment had been given 

on the basis of a form of wording which did not appear on the cheque card in question. 

See R v Charles [1977] AC 177. 

[1993] 3 All ER 789, 792—793. Evans LJ referred to s 24(2). There is no such subsection. 

National Westminster Bank Ltd v Barclays Bank International Ltd [1975] 1 QB 654, 656—657 per 

Kerr J. 

[1993] 3 All ER 789, 793—794. 

[1993] 3 All ER 789, 793. 

[1993] 3 All ER 789, 793—794. 

[1993] 3 All ER 789, 794. 
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Sir Thomas Bingham considered that the conditions on the cheque card which 
required the cheque to be signed in the presence of the retailer and which required 
the signature on the cheque to match the specimen on the cheque card were 
directed specifically to the risk of forgery,!! and held that the thief had apparent 
authority as the terms of the offer constituted a holding out by Barclays that the 
retailer, having complied with the conditions, would have the cheque honoured.” 
Both Evans LJ and Sir Thomas Bingham considered that Barclays’ argument that a 
cheque containing a forged drawer’s signature was not in law a cheque was too 
technical in the context of the contract between Barclays and Sport.!? Sir Thomas 
Bingham observed that ‘references to ‘‘cheque’’ in the Bank’s offer should not be 
read as importing complex concepts derived from the Act.’!* 

In a dissenting judgment, Kennedy LJ did not consider that any apparent 
authority arose: Barclays could not be estopped from denying that the thief was an 
authorised signatory simply because it had issued the card to its customer.” The 
statement on the cheque card, ‘This card may only be used by the authorised 
signatory,’ was a warning as to who was entitled to use the card and was addressed 
not only to the customer but also to a retailer,'® whilst the conditions set out on the 
card were designed to minimise risk of misuse only.!’ His Lordship drew a 
distinction between the use of the phrase ‘authorised signatory’ and the term 
‘bearer,’ the use of which he contended would have given to the card the wide 
scope which the majority had preferred.'* Kennedy LJ also considered that there 
was no reason why the word ‘cheque’ as used on the cheque card should not be 
given its usual legal meaning.” Whilst the majority had been concerned to adopt a 
commercial approach to the matter, Kennedy LJ did not consider this necessary. In 
his view, the reason for the introduction of the cheque guarantee card was to 
obviate the need for a retailer to be concerned with the state of the relationship 
between a bank and its customer; for example, whether there were sufficient funds 
to cover the cheque or whether an account was still in existence. The protection 
offered by a cheque card did not need to be broadened.” 

As the Court of Appeal makes clear, the outcome of a case such as this will 
depend upon the terms and conditions stipulated by a bank in its offer to retailers. 
What liability is adopted or excluded by the bank will be within the provenance of 
the bank to determine. Thus, in this instance, it was always open to Barclays to 
make absolutely clear that it would not take responsibility for a cheque containing a 
forged drawer’s signature (although the bank might well have thought that it had). 
Professor Ellinger has suggested that, since a bank has the power to set the terms 
for the operation of the cheque card, then in cases of ambiguity they should be 
construed contra proferentem.”' Although in this instance the wording was not 
perceived as ambiguous, one can see the force of this approach in the majority’s 
reasoning. The construction arises not from any ambiguity but from the question as 
to how best to understand the overall impression created by the wording on the 


11 [1993] 
12 [1993] 


3 All ER 789, 799. 
3 
13 [1993] 3 
3 
3 


AE 

All ER 789, 800. 

All ER 789, 795 (per Evans LJ) and 800 (per Sir Thomas Bingham). 
All ER 789, 800. 

15 [1993] 3 All ER 789, 797. 

16 [1993] 3 All ER 789, 796. 

17 [1993] 3 All ER 789, 797. 

18 [1993] 3 All ER 789, 796. 

19 [1993] 3 All ER 789, 798. 

20 ibid. 

21 Ellinger, Modern Banking Law (Oxford: Clarendon Press, 1987) p 399. 
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cheque card. The Court of Appeal in this case was faced with a difficult situation 
because there was no directly relevant authority,? and in such circumstances the 
majority chose to decide the issue on principle (per Evans LJ)? and on practical 
grounds (per Sir Thomas Bingham).?4 : 

This practical or commercial approach (as it was put to the Court), at first 
glance, would seem sensible and it would appear that the outcome of this approach 
accords with reality in that banks will generally pay out on such cheques (at least 
where the forgery is skilled) to avoid loss of confidence in the cheque card 
system. Yet, notwithstanding this, the Court’s construction of the wording on 
the card appears to result in a liberal understanding of when an apparent authority 
will arise. A bank will be held to have made a representation that a person (of 
whom the bank had no knowledge and with whom it has had no dealings) had 
authority to bind the bank when that representation is contained in a cheque card 
given to its customer. Since the cheque card was already in the possession of the 
customer when it was stolen, there was no suggestion of any negligence on the part 
of Barclays. Cases where apparent authority results in the creation of an agent 
(compared with those dealing with the degree of authority of an agent) are 
comparatively rare” and usually arise in situations where the principal is at least 
aware of the ‘agent.’?” It has been suggested that, where the doctrine of apparent 
authority is being used to make an agent of a person who was never so appointed 
by the principal, stronger evidence should be required.”* This suggestion appears 
not to have been heeded in this decision. It remains to be seen to what extent this 
judgment will be applied to other commercial situations where the issue is whether 
or not an apparent authority can be established. 

The hesitancy one might have with the majority judgments arises also from the 
position of the parties to the litigation. Having to decide between the retailer and 
the bank is not an enviable choice: on the one hand, the retailer is faced with 
someone who possesses cheque book and cheque card and who has the ability to 
make the signatures sufficiently similar; on the other hand, there is the bank 
which, whilst having control over the terms of the cheque card, has certainly had 
no control over the circumstances in which the thief has come into possession of 
the cheque book and card. The common law’s inability to apportion loss between 
two innocent parties suffering at the hands of a fraudulent third party inevitably 
results in unsatisfactory decisions.” The unsatisfactory outcome is exacerbated 
when one considers that if a cheque guarantee card doubles as an automatic 
payment card, and is used to make an EFT-POS transaction with a forged 
authority, the bank can probably recover the funds as money paid under a 
mistake.*° 





22 The Court relied for guidance on cases such as R v Charles [1977] AC 177 and R v Kassim [1992] AC 
9, but in these cases the cheque card was presented by the account holder. ; 

23 [1993] 3 All ER 789, 795. s 

24 [1993] 3 All ER 789, 800. 

25 n21 supra, p 398. This practice is noted also by the Banking Ombudsman, who states that banks have 
no legal obligation to pay out on forged cheques backed by cheque cards: The Banking Ombudsman 
Scheme, Annual Report (1988—89) para 4.3 and Annual Report (1989—90) para 5.1. : 

26 See Guest (ed), Chitty on Contracts (London: Sweet & Maxwell, 26th ed, 1989) vol ii, para 2545, 
n 85; Fridman, The Law of Agency (London: Butterworths, 15th ed, 1983) p 110; and Reynolds, 
Bowstead on Agency (London: Sweet & Maxwell, 1985) p 91. 

27 See eg F. Mildner & Sons v Noble [1956] CLY 32 and Povey v Taylor (1966) 116 NLJ 1656. 

28 See Bowstead on Agency, n 26 supra. 

29 See comments of Devlin LJ in Ingram v Little [1961] 1 QB 31, at 73—74. 

30 The usual course of action when a bank pays out funds without a valid mandate: see Ellinger, n 21 
supra, p 315. 
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The practical or commercial approach taken by the Court of Appeal can be seen 
most evidently in the question of whether the cheque was still in law a cheque. The 
majority was clearly minded to give commercial effect to the contract between 
Sport and Barclays, and indeed, having concluded that the thief had apparent 
authority to make the offer to Sport, it would have limited severely the scope of the 
offer if the cheque had then been held not to be a cheque by reason of the forged 
drawer’s signature. However, the majority perhaps too easily disposes of this 
argument; for example, Sir Thomas Bingham says that the relevant meaning of a 
cheque in this context would be that which ‘a reasonable seller would regard as 
such,’?! and the reference to a forged cheque being nothing more than ‘a mere 
sham piece of paper’ was relevant in a quite different context, namely between a 
paying bank and a collecting bank.*? This implies that the application of the legal 
meaning of a cheque has a somewhat narrow field of operation. However, this is 
not so: indeed, it is rather only the the privileged retailer trading with the benefit of 
a cheque card who can choose to disregard such ‘technical meanings’ (or so it now 
appears). The person taking a cheque without the benefit of a cheque card, either 
because the cheque card is above the guarantee limit or because the circumstances 
are not appropriate, will find only too quickly that the legal meaning of a cheque 
containing a forged drawer’s signature will become relevant and it will usually be 
the recipient of the ‘cheque’ who, having dealt with the fraudulent party, will have 
to bear the loss. The effect of a cheque containing a forged drawer’s signature is by 
no means a technical or irrelevant matter in most transactions, and (as discussed 
below) it will have a vital relevance in relation to cheque guarantee cards. 

Barclays, along with other members of the Association for Payment Clearing 
Services, now use a standard form of cheque card conditions (‘the APCS 
conditions’) which must be complied with if payment of a cheque is to be 
guaranteed. The most relevant of these conditions, in the context of this 


‘discussion, is the following: ‘It [the cheque] is signed ... in the presence of the 


payee by the person whose signature appears on the card.’ A further condition, 
namely: ‘The card has not been altered or defaced,’ covers the possibility of 
someone altering an already signed card. The APCS conditions, if they had been 
applicable to the cheque card in question in this case, would have protected 
Barclays. It will be recalled? that it was not entirely clear whether the specimen 
signature on the cheque card had been copied by the person forging the signature 
on the cheque, or whether the specimen signature had been removed and a new one 
forged on the card also. If it was the former scenario, then Barclays would have 
been protected because the person signing the cheque would not have been the 
person whose signature appeared on the cheque card. If it was the latter scenario, 
Barclays would still have been protected because the cheque card would have been 
one which had been ‘altered or defaced.’ Indeed, the appeal by Barclays, from the 
initial decision of the district judge to Judge Morrell in the Peterborough County 
Court, had been allowed, because it had mistakenly been assumed that the cheque 
card in question was governed by the APCS conditions rather than the older form 
of conditions.” The APCS conditions do not, however, protect banks when the 
fraudulent party is able to gain control of the cheque card before it has been signed. 

In that situation, the person signing the cheque will be the person who has signed 


31 [1993] 3 All ER 789, 800. 

32 ibid. 

33 n2 supra. 

34 n3 supra. For a period of time, Barclays had both sets of cheque card conditions in circulation. 
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the cheque card (and, of course, the cheque card will not have been altered or 
defaced). Whether the payment instrument signed is treated as a cheque even 
though it contains a forged drawer’s signature will then become the central issue. 
As a result of the majority judgments in First Sport, it is likely that a bank would 
have difficulty resisting a claim on this basis. This would mean that, in such 
circumstances, banks would no longer be free to elect to honour a forged cheque 
backed by a cheque card for commercial reasons but, rather, would be legally 
liable to pay out notwithstanding section 24 of the BEA. 

As already stated, the position is that when a bank pays out on a cheque 
containing a forged drawer’s signature the bank is not entitled to debit its 
customer’s account, since it had no mandate from the customer (subject to any 
notification provisions). In this instance, despite Barclays having to pay out on the 
cheque to Sport, it would not be entitled to debit its customer’s account; thus, the 
technical meaning of a cheque which the Court of Appeal considered irrelevant to 
the relationship between Barclays and Sport will be relevant to the relationship 
between Barclays and its customer. In one sense there is no difficulty with this, 
given that the contractual relationships are entirely separate. However, this is the 
point where the commercial approach of the Court of Appeal may perhaps have its 
limitations. The problem of cheque card fraud is not insignificant. Approximately 
1,000 stolen cheques are used successfully with the backing of cheque cards in 
shops each week, resulting in 1990 in a total loss to banks and building societies of 
approximately 28.5 million pounds.*> Whilst banks are open to protect themselves 
from the consequences of this judgment by ensuring that the terms of cheque cards 
will allow only such liability as they are willing to assume (as arguably the APCS 
conditions do), the temptation may be strong to impose also on the customer, for 
added insurance, new terms to the effect that in the event that the bank is liable to 
pay out on a forged cheque, it can debit the customer’s account (regardless of 
whether the customer has or has not notified the bank of the theft). Banks may not 
be prepared to continue to bear the cost of fraud, particularly if they perceive that 
the decision to do so is no longer a commercial choice but one of legal liability .*° 

The use of cheque cards is one example of the considerable developments in 
retail banking practice. These developments have generally occurred, and 
continue, in the absence of specific legal rules. The result has been that banks have 
been free to impose their own (frequently onerous) conditions on customers.*” 
This is a situation which even the voluntary Code of Banking Practice has not 
entirely been able to resolve. The Code of Banking Practice,’ having been in 
operation since March 1992, is under review. Evidence to the Review Committee 
indicates that many banks are ignoring the Code.* In a climate of continuing 
concern about banks and building societies and the way they treat their customers, 





35 Association for Payment Clearing Services, Fraud Prevention, Cheque Cards, p 8. Although this note 
refers only to banks, the comments are applicable to building societies also. 

36 It might be argued that if the loss was to fall on retailers then, equally, they would seek to pass the costs 
onto the customer. This is, of course, a possibility, although the problem might not be viewed as so 
acute as it is by the banks, given that the burden would be less concentrated than it is when the loss falls 
on banks. 

37 Banking Services: Law and Practice Report, Review Committee (1989) Cm 622, para 2.33. The 
Committee (‘the Jack Committee’) to review banking services was specifically set up because of the 
expansion of banking services which was not matched by any specific legal framework: para 1.01. 

38 A code of banking practice was one of the recommendations of the Jack Committee. The first draft 
proposed by a committee comprising bankers, building societies and related associations was subjected 
to almost universal criticism. 

39 Financial Times, 5 July 1993, p 7. 
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having to continue to rely on the courts (and voluntary codes) for the development 
of relevant rules in this (and related) areas may not be sufficient to address the 
needs of all parties affected by fraudulent transactions. The approach of the 
majority judgment of the Court of Appeal, whilst trying to resolve a difficult 
situation, is nevertheless inevitably limited in that it was unable to take a long-term 
view of the possible consequences of its decision. If the law is allowed to continue 
to develop in this pragmatic fashion, then decisions such as that considered here 
may precipitate unwittingly a further decline in banker-customer relationships. 


Corporate Liability and Consumer Protection: 
Tesco v Nattrass Revisited 


Celia Wells* 


Most people are familiar with the idea that there are two types of corporate liability 
for crime, vicarious and direct. The general understanding is that the vicarious 
type applies to strict liability offences and the direct type to offences requiring a 
mental element. Little attention has been paid to how these fit with hybrid 
offences, common in consumer protection legislation, which have a due diligence 
or reasonable knowledge defence. Two recent cases have gone some way towards 
dispelling some of the difficulties introduced in the House of Lords’ decision in 
Tesco Supermarkets Ltd v Nattrass,' which applied direct liability principles to a 
hybrid offence. Something much closer to the United States’ federal respondeat 
superior rule would seem to have now been adopted for this type of offence as a 
result of Warwickshire County Council v Johnson? and Tesco Stores Ltd v Brent 
London Borough Council.3 

Part of the reason for the confusion to which Tesco v Nattrass has given rise is 
that neither the history of corporate criminal liability nor the actual issue of 
statutory construction which it raised has been sufficiently highlighted. Instead, as 
the only House of Lords decision discussing alter ego liability, it has come to be 
seen solely for its contribution to the definition of the limits of that doctrine. While 
the two recent cases discussed here may have effectively resolved some of the 
practical difficulty to which Tesco v Nattrass gave rise in hybrid offences, they do 
so in an opaque and relatively indirect way. 


The History 


Long before the alter ego species of liability was invented, companies had been 
held capable of committing some, largely statutory, offences through the acts of 
their employees. From about 1870 to 1930, the formative period in the 
development of corporate liability for crime, courts were not particularly heedful 


*Cardiff Law School. 


1 [1972] AC 153. 

2 [1993] 1 All ER 299. The Divisional Court decision was noted by Peter Cartwright, (1993) 
56 MLR 227. 

3 [1993] 2 All ER 718 (QBD, DC). See also the discussion of Seaboard Offshore Ltd v Secretary of State 
[1994] 2 All ER 99 (HL), text below accompanying n 28. 
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of the later distinction between mens rea and strict liability offences. Mens rea 
was not regarded as problematic unless the offence fitted the perceived category of 
‘real’ crime.> The only limitation to this liability was that the offence had to use a 
verb such as ‘sell’ or ‘supply’; it had to make sense to say that the employee’s act 
was that of the employer.® 

The most likely cases to be brought against corporations involved statutory 
‘public welfare’ offences concerning trading standards, food safety and so on. It is 
only in the early 1940s that the real beginnings of the modern law of corporate 
liability outside the so-called ‘public welfare’ field can be seen. The notion that a 
corporation could be directly liable for committing a ‘real’ criminal offence (which 
incidentally required proof of mens rea) emerged in three 1944 cases.’ This new 
form of liability, the alter ego theory, distinct from vicarious liability, was based 
on the idea of the company itself being identified with the acts of senior officers, 
rather than being accountable for the transgressions of its employees. It was only at 
this point that the now familiar division between vicarious liability for strict 
liability offences on the one hand and the alter ego theory for mens rea offences on 
the other was forged. 

What this neat division has never really adequately addressed are the hybrid 
offences which can be committed without mens rea but for which there is a defence 
of due diligence, as in Tesco v Nattrass, or of lack of knowledge or belief as to a 
relevant circumstance, as in Tesco v Brent LBC. These offences do not, it can be 
noted, require proof of lack of diligence or knowledge or suspicion; they merely 
provide a defence if such diligence can be shown or such knowledge can be shown 
to be absent. 


Tesco v Nattrass 


Before the advent of alter ego liability, courts would probably have dealt with such 
offences under the vicarious rule, under which a company could be liable for the 
acts of any of its employees.’ Tesco v Nattrass changed that. Exploiting the new 
type of ‘real’ crime liability, the House allowed the company to escape liability 
because the offence was committed by one of its lowlier employees. At issue was 
whether the company was liable for a breach of section 11(2) of the Trade 
Descriptions Act 1968, when the manager of one of its stores had displayed a 
misleading poster. No proof of mens rea was required but there was a defence, 
under section 24(1) of the Act, if it were proved both that the offence was ‘due to . 
the act or default of another person . . . or some other cause beyond his [in this case 
the company’s] control,’ and that ‘he [the company] took all reasonable 
precautions and exercised. all due diligence to avoid the commission of such an 
offence by himself or by any person under his control.’ 

The argument turned on whether the branch manager, due to whose ‘fault’ the 
offence had been committed, was ‘another person’ in the first limb of the defence. 


4 See my Corporations and Criminal Responsibility (Oxford: Clarendon Press, 1993), pp 100— 101. 

5 eg Mousell v London and North Western Rlwy [1917] 2 KB 836. 

6 n4 above, p 99. 

7 Moore v Bresler [1944] 2 All ER 515; R v ICR Haulage (1944) 30 Cr App R 31; DPP v Kent and 
Sussex Contractors [1944] KB 146. 

8 In NCB v Gamble [1959] 1 QB 11, for example, it was assumed that a corporation could commit a 
mens rea offence through its ‘servants.’ 

9 See Howells, ‘A Blow Against Enterprise Liability’ (1971) 34 MLR 676. 
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The House agreed with the Divisional Court that he was ‘another person’ on 
the ground that a store manager could not be regarded as someone acting as 
the company. By invoking the alter ego argument in relation to section 24(1), the 
decision allowed Tesco to disown. its own manager. In order to bring the due 
diligence defence into effect, which was the actual point of appeal,!° there was an 
implicit acceptance that the manager’s acts were those of the company. More 
startling, though, was the combined interpretation of the two limbs of section 
24(1). For in the first part the company was allowed to claim that its manager was 
‘another person . . . or some cause beyond [its] control,’ while in the second it was 
allowed to show that it had éxercised due diligence to avoid commission of the 
offence ‘by [itself] or any person under [its] control’ (emphasis added). Having 
successfully dissociated itself from the manager in the first part, the company then 
claimed. that it had a proper supervision system of persons under its control, 
including managers!!! ‘ 


Tesco v Brent 


Whether Tesco is especially litigious, recidivist or unlucky is difficult to say, but it 
is again the appellant in one of the cases discussed here. Tesco Stores Ltd v Brent 
London Borough Council’? concerned the offence of supplying a video recording 
with an ‘18’ classification certificate to a person under that age, contrary to the 
Video Recordings Act 1984, section 11. A 14-year-old, sent by Brent’s trading 
standards officer into one of the appellant’s stores, was sold an ‘18’ video. Under 
section 11(2)(b) of the Act, it is a defence that the accused neither knew nor had 
reasonable grounds to believe that the purchaser was under 18. The question arose 
as to whether the appellant company would avail itself of this defence. It was 
accepted that the appellant’s employee at the checkout did indeed have reasonable 
grounds to believe that the purchaser was under 18, and thus the conviction would 
stand unless the statute were interpreted so as to require the company itself to have 
such knowledge or reasonable grounds. 

Staughton LJ in Tesco v Brent LBC sidestepped the effect of the historical 
incongruities and interpretive absurdities in Tesco v Nattrass by adopting an 
uncomplicated interpretation of the defence in the Video Recordings Act. His task 
was made easier by the different wording, with its emphasis on knowledge of a 
circumstance, rather than diligence in avoiding a result. 

Tesco v Nattrass suggests that only the company’s senior officers can act as the 
company and therefore, in Tesco v Brent, the appellants argued, it would be their 
knowledge which was relevant. In rejecting this argument, Staughton LJ pointed 
out that it was absurd to suggest that the directors of the company would ever have 
a belief or knowledge of the purchaser’s age. If the appellant’s argument 
succeeded, it would effectively mean that no national company could ever commit 
this offence. In so holding, he accepted by implication that when the company 
committed the offence it did so vicariously and not through the alter ego doctrine. 





10 The magistrates had found that there was due diligence by the company but that the manager was not 
‘another person’; the Divisional Court thought he was ‘another person’ but that there was no due 
diligence. 

11 Treitel’s annotations to the Act state that ‘a person cannot escape liability ... merely because the 
conduct which put him in breach of the Act is that of his servant’: Current Law Statutes Annotated 
(London: Sweet & Maxwell, 1968). 

12 n3 above. 
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It is interesting to compare this case, where the company was prosecuted and 
convicted, with the House of Lords’ decision in Warwickshire v Johnson. Here, 
the manager of a Dixons store was prosecuted for a breach of the Consumer 
Protection Act 1987.!3 His conviction was quashed following an interpretation of 
the Act in which assistance was sought from Hansard, under their Lordships’ 
newly self-granted licence.'* This revealed that the intention was to encourage 
proceedings against the body corporate rather than individual employees.’ The 
drafting of the section, which used the words ‘in the course of any business of his,’ 
deliberately made it difficult to apply to the manager. Although the drafting has 
been much criticised, little attention has been paid to the policy which the 
Parliamentary debates disclosed. There would have been no problem if the initial 
decision had been to prosecute Dixons rather than the manager. It may appear 
Strange that, as specialised enforcement officers, Warwickshire’s trading 
standards personnel were unaware of the government’s stated policy objective. But 
then perhaps the ghost of Tesco v Nattrass still stalks their offices. 

The decision in the Brent case would suggest that this ghost has now been laid 
and both recent decisions indicate that it should be easier in future to hold 
companies liable for breaches of some consumer protection offences. 


Corporate Liability 


None of this will disturb the relevance of Tesco v Nattrass in relation to the 
contours of the alter ego doctrine in offences requiring proof of mens rea, 
particularly outside the regulatory sphere. The paradox of it was that, while 
apparently endorsing corporate liability for non-regulatory crime, albeit with a 
restrictive identification rule, it then applied those restrictions to offences 
previously pursued under vicarious liability for all employees. 

Federal courts in the United States have never gone down the narrow alter ego 
road. Even regulatory offences requiring proof of knowledge or wilfulness have 
been enforced within the vicarious doctrine.!© Many commentators regard this as 
too wide for conventional (non-regulatory) offences; conversely, the English alter 
ego scheme of liability is seen as too narrow. At the very least, corporate liability 
should recognise that it is not only those who have formal responsibility for the 
conduct of company affairs whose actions can be imputed to the company. With 
the emphasis on widening the scope of the ‘directing mind’ of the company, such 
proposals divert attention from a consideration of the most salient point, that 
liability based on an individualistic model does not confront the reality of corporate 
decision-making. The identification doctrine applied to diffuse corporate 
structures can result in no-one being liable, or improperly reflect the limits of 
moral responsibility. Management priorities set from above ‘determine the social 
context within which a corporation’s shopfloor workers . . . make decisions about 


13 Which replaces the misleading price offence contained in s 11 of the Trade Descriptions Act, for 
which Tesco were prosecuted in 1972. The due diligence defence in s 24(1) on which Tesco relied is 
still in force and applies to the remaining non-pricing trade description offences. 

14 Pepper v Hart [1993] 1 All ER 42. 

15 Lord Beaverbrook, 485 HL Official Report (Sth Series), col 1140. 

16 US v T.I.M.E.-D.C. (1974) Inc 381 F Supp 730 (WD Va); US v Bank of New England (1987) 821 
F 2d 844 (1st Cir), cert denied (NA), 484 US 943; see also US v Shortt Accountancy Corp (1986) 785 
F 2d 1448 (9th Cir), cert denied, 478 US 1007. See Foerschler, ‘Corporate Criminal Intent: Toward a 
Better Understanding of Corporate Misconduct’ (1990) 78 California L Rev 1287, 1300, 1304— 1306. 
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working practices.’!” Liability should more closely reflect those organisational 
realities. 

The question whether the mental element of a number of directing minds should 
be aggregated to form the basis for the corporation’s guilt has never been properly 
tested in the appellate courts.'® There is an urgent need to revive its place on the 
legal agenda.'? Collective knowledge has been endorsed in federal courts in the 
United States. Rejecting the argument that the corporation was effectively being 
punished for having a poor communications network, it was said in one case that 
the aggregate of those components constitutes the corporation’s knowledge of a 
particular operation. Aggregation was an appropriate solution since ‘corporations 
compartmentalize knowledge, subdividing the elements of specific duties and 
operations into smaller components.” A seemingly more radical form of liability 
than aggregation is one based on the company’s internal decision structures with 
liability flowing where these disclose an indifferent attitude to safety or other 
harms.?! On closer analysis, there is not much difference between this model and 
that of aggregation. The essence of both is to seek to escape the idea promoted by 
earlier legal theories of organisations that their treatment should mirror that of 
individuals.” 

There is much scope for the development of liability which is better tailored to 
the organisational facts of corporate existence. The key to opening up these 
possibilities is the move away from liability derivative from one specific 
individual. As yet there is little sign here of a judicial receptiveness to arguments 
of this sort. The relationship between corporate and individual liability is 
nonetheless an important one, which can be seen with particular clarity when 
examining the interface between regulatory and ‘conventional’ criminal liability. 
Two concerns are often voiced: that individual employees are used by their 
companies as scapegoats and that individual directors can hide behind the 
corporation. These concerns can lead to apparently contradictory calls. There are 
those who demand greater corporate accountability. An aspect of this is the 
argument that ‘health and safety’ deaths should more frequently be considered as 
potential manslaughters. But there is also a call for greater individual 
accountability of corporate managers; the Health and Safety Executive has argued 
that individual company directors should more frequently be prosecuted.” 
Experience with enforcement of health and safety legislation suggests that 
individual directors shelter behind the firm and are not sufficiently deterred by a 
prosecution of the company. 

The difficulty has partly arisen through a failure to recognise that these are not 
two sides of the same coin. Health and safety offences, along with consumer 





17 Field and Jorg, ‘Corporate Liability and Manslaughter: Should We Be Going Dutch?’ [1991] Crim LR 
159. 


18 Aggregation was discussed but not fully argued in R v HM Coroner for E Kent, ex p Spooner (1989) 88 
Cr App R 10; Turner J, in the P&O trial, swept it aside with the astonishing claim that it had been 
considered in a number of appellate cases: R v Alcindor and Others (Central Criminal Court, 
19 October 1990). 

19 The Law Commission draft code reproduces the alter ego principle: Rep 177, A Criminal Code for 
England and Wales (London: HMSO, 1989) cl 30. 

20 US v Bank of New England (1987) 821 F 2d 844 (1st Cir), cert denied (NA), 484 US 943, at 856. 

21 French, Collective and Corporate Responsibility (New York: Columbia University Press, 1984). 

22 Dan-Cohen, Rights, Persons and Organizations: A Legal Theory for Bureaucratic Society (London: 
University of California Press, 1986). 

23 Health and Safety Executive, Deadly Maintenance (London: HMSO, 1988). 
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protection, are enforced by separate regulatory agencies. The Health and Safety at 
Work Act 1974, which the HSE enforces, makes the ‘employer’ liable.* The 
‘employer’ is often a corporation. When the HSE argues that more individual 
directors should be held accountable, it is arguing within that legislative 
framework. The Consumer Protection Act also appears to encourage corporate 
rather than employee prosecutions. But the confusion has been compounded 
through the assumption that the policy choice lies between two possible 
prosecution targets: the individual or the company. The choice may extend much 
further and include the company itself, individual company directors and 
managers, local managers and shopfloor employees. Depending on the legislation, 
these could be cumulative. 

What Warwickshire v Johnson establishes is that only the owner of the business 
(usually a company) can be liable under the pricing offences in the 1987 Act. Tesco 
v Brent should ensure that it will be less easy for a company to wriggle out of 
liability with manipulation of a due diligence defence of the ‘by-pass’ type. Not 
all due diligence defences use the formula which the company was able to exploit 
in Tesco v Nattrass, which required the defendant to show additionally that the 
offence was due to the act or default of another. These ‘by-pass’ provisions have 
the disadvantage that corporate defendants can rely on the construction given in 
Tesco v Nattrass, but the advantage that, where the ‘other’ is genuinely 
unconnected with the defendant, proceedings can be taken against them instead.” 
Where the defence is worded in terms only of acting with due diligence, the 
particular difficulty raised by Tesco v Nattrass does not arise in any case.”7 An 
interesting speculation is whether these cases presage a change in judicial tolerance 
of corporate excuses or whether the effect will be confined to the particular 
statutes. 

At first sight it might appear that the recent decision in Seaboard Offshore Ltd v 
Secretary of State? belies this optimism. Following the recommendations of the 
Sheen Inquiry into the Herald disaster, a new offence was introduced, applying to 
owners of ships, of failing to take all reasonable steps to secure that a vessel was 
operated in a safe manner.”? The House of Lords agreed with the Divisional Court 
that the offence did not give rise to vicarious liability, and thus it was not enough 
merely to show that the system adopted by those on the ground (or rather at sea) 
was unsafe. However, Lord Keith suggested that it would have been possible to 
establish liability if it were shown that the company had failed to establish a system 
for ensuring that the ship was operated safely. This seems to go further than the 
alter ego doctrine and echoes the provisional view expressed by the Law 
Commission that, in relation to manslaughter, the problems of having to find one 
particular officer who has the mens rea could be overcome, with emphasis on 
whether the company has failed to take account of the risk of death or serious 
injury. 





24 Health and Safety at Work Act 1974, s 33. 

25 Tesco v Nattrass will still of course apply when the Trade Descriptions Act due diligence defences are 
invoked: see n 13. 

26 See Oughton, Consumer Law: Text, Cases and Materials (London: Blackstone, 1991). 

27 eg Fair Trading Act 1973, s 25(1)(b); Consumer Protection Act 1987, s 39(1); Food Safety Act 1990, 
s 21(1). 

28 n3 above. 

29 Merchant Shipping Act 1988, s 31. 

30 Consultation Paper No 135, Involuntary Manslaughter (1994) para 5.87. 
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It is clear from the nature of argument in the cases discussed here that there is a 
very low level of awareness of the questions which underlie criminal regulation of 
corporate behaviour. A better understanding of the history and relationship 
between the two types of liability recognised in English law helps to give focus to a 
debate which up to now has been regarded as somewhat ephemeral to the real 
concerns of criminal law.*! 


Srp ne 

31 One textbook dismisses the idea of developing such theories: ‘No doubt this is one of the many topics 
which call for systematic research and consideration, but it is one of the least urgent’: Card Cross and 
Jones (London: Butterworths, 12th ed, 1991) p 170. 
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The Ultimate Expression of Law isn’t Order, 
it’s Prison! 


Stephen Livingstone* 


Genevra Richardson, Law, Process and Custody: Prisoners and Patients, 
London: Weidenfeld and Nicolson, 1993, xvi + 342 pp, pb £17.99. 


George Jackson was at least partially right. When I teach international human 
rights, law students generally applaud the principles contained in the treaties but 
bemoan their lack of impact on the world around them. Alongside the ever more 
extensive international commitments to protecting the rights of all, they see the 
killing fields of Rwanda and the torture chambers of Turkey. Their essays 
constantly call for more sanctions if international human rights law is to become 
effective, if it is really to be law. Attempts to persuade them that domestic criminal 
law has never, in any society, entirely succeeded in preventing murder, theft or 
rape without people thereby concluding it is not law generally have only a limited 
effect. Why? In the end, I suspect this is because students feel that they know 
criminal law is generally effective. How do they know this? Because they see that 
at least some people are sent to prison for breaking it. They know that prisons 
exist, they may even have seen people in them, at least on television. Some may 
even know people in them. The existence of prisons is demonstrable proof that, in 
the end, the law does have some consequences, that it does exist. 

However, if you have seen people in prisons, then you know that nowhere are 
people simply locked up and the key thrown away. People who enter a prison enter 
a complex world where they are required to get up, go to sleep, eat, wash and work 
at certain times. It is a world where they continue to interact with others, but on 
terms over which they have very limited control. Moreover, they continue to have 
limited contact with people who are outside the prison, especially their families. 
One thing which quickly becomes clear in a:prisoner’s situation is that the coercive 
impact of the state does not end with the deprivation of their liberty. Rather the 
state, through its prison staff, now intervenes in almost every aspect of their lives. 
Even their capacity to comply with the most basic demands of nature may depend 
on whether a prison officer is prepared to unlock a cell door or provide a pot. 
Liberal states which subscribe to the values of the rule of law pride themselves on 
the idea that the more extensive the invasion of someone’s liberty or property, the 
clearer the statutory authority for such interference needs to be. But, in relation to 
prisons, all section 47 of the Prison Act 1952 has to say is that the ‘Secretary of 
State shall have power to make rules for the regulation and management of 
prisons.’ Hardly a sufficient basis on which to prohibit someone having access to a 
book or newspaper of their choice.” 





*Centre for International and Comparative Human Rights Law, Faculty of Law, Queens University, 
Belfast. 


1 Jackson, Blood in my Eye (London: Penguin, 1972) p 119. 

2 This issue is covered in slightly more detail in Prison Rule 41(1) which indicates that, ‘Subject to 
directions of the Secretary of State,’ a prisoner may have such books as are not found to be 
‘objectionable.’ The phrase ‘objectionable’ is then given more content in Standing Orders 4 and 5. 
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Prisoners, however, are different. So at least was the view of the English courts 
for most of this century. Not only were they not prepared to consider whether the 
form of the law was adequate to justify the interferences with individual liberty and 
privacy which occur in prison (a difficult conceptual task in English law anyway, 
given the lack of any clearly established rights to liberty, privacy, free expression, 
etc for anyone) but, in the 1943 case of Arbon v Anderson,’ they indicated that 
they would not give a prisoner a remedy when the authorities exceeded even the 
broad powers they had conferred on themselves in the Prison Rules. As recent as 
1972, Lord Denning was indicating that the courts would not entertain complaints 
from ‘disgruntled prisoners.’ Such a sweeping rejection of a key tenet of even 
the most narrow theories of the rule of law — that the courts must check the 
authorities when they exceed whatever powers they are validly entrusted with’ — 
exposed the paradox of prisons and the law. While prisons might be the ultimate 
expression of law, within prisons themselves the law was absent. Rather, prison 
was a ‘lawless agency.”© 

Such a judicial endorsement of arbitrary power clearly sat well with nineteenth- 
century approaches to prison management. Prisoners sentenced to ‘hard labour’ 
were expected to do what they were told, to learn what a disciplined life was like. 
Thus, while prisons were very much rule-bound institutions, the rules were 
intended only to cut one way, to show the prisoners what they had to live up to, not 
to place a limit on what the authorities could do to them.’ The model was the 
army, a body of disciplined men who took orders and did not answer back. Yet 
such an absence of legal regulation also sat well with more ‘rehabilitative’ 
approaches to prison management which gained support in the twentieth century. 
The rehabilitative model stressed individual treatment and the need to give broad 
authority to treatment professionals, primarily psychologists, to design and alter 
programmes which would reform prisoners. It eschewed legalistic approaches, 
seeing principles such as equality and consistency of treatment as being inimical to 
the flexibility needed to achieve treatment objectives. While supporters of the 
rehabilitative model generally had a more positive as well as positivistic view of 
prisoners, they shared the view of those who espoused the disciplinary approach 
that prisoners were primarily objects to be worked upon rather than subjects who 
might have rights.° 

It is perhaps not just coincidence that the first indication of a shift in judicial 
attitudes towards prisoners’ legal claims occurs precisely at a time when faith in 
both disciplinary and rehabilitative approaches to prison was declining. By the 
mid-1970s, the view that ‘nothing works’ was gaining currency.’ Also, the ‘Just 





[1943] KB 252. 

Becker v Home Office [1972] 2 QB 407. i 

For an account of this narrow view, see Raz, ‘The Rule of Law and its Virtue’ (1977) 93 LQR 195. 
Greenberg and Stender, “The Prison as a Lawless Agency’ (1972) 21 Buffalo LR 799. 

If the rules did set limits this was to ensure hierarchical control of prison staff, who might be subject to 
disicpline for exceeding their authority if their superiors thought this was warranted. 

That rehabilitative approaches gained greater official support, especially after World War I, does not 
mean that they were shared by all prison staff. Indeed, conflicts between civilian treatment 
professionals and uniformed prison staff, most of whom retained a disciplinary view, was a staple 
issue of accounts of prison life in the 1950s and 1960s. Judicial rejection of the claims of ‘disgruntled 
prisoners’ seems designed more to uphold the authority of uniformed staff than to create autonomy for 
treatment professionals. Yet, as such pronouncements also served the objectives of treatment 
professionals, they may have escaped the censure that judicial rejection of the claims of other minority 
groups attracted. 

9 See Martinson, ‘What Works? Questions and Answers about Prison Reform’ (1974) 35 The Public 
Interest 22. 
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Deserts’ model, which rejected the idea that punishment should in any way seek to 
‘change’, a prisoner and took a much more sympathetic view of the idea of 
prisoners rights, was attracting adherents. While the initial spur to judicial 
intervention can be seen to flow from the treatment of those involved in major 
prison riots in the mid-1970s,!° such riots themselves were evidence of the failure 
of reform orientated approaches. Indeed, many of them originated in the high 
security prisons where rehabilitation ideology had become most entrenched. In a 
pattern which was to emerge with remarkable consistency in Europe and North 
America in the mid- to late-1970s, riots in high security prisons were to be 
followed by both a crisis of confidence in the rehabilitative ideal and the 
beginnings of judicial oversight of the treatment of prisoners.!! Such events may 
also not have escaped the attention of the European Commission and the Court of 
Human Rights. In the Golder’? case in 1975, the European Court had rejected the 
idea that there were any implied restrictions on prisoners’ claims to the rights 
guaranteed by the Convention. Prisoners were not, in other words, less deserving 
of rights than anyone else. Instead, prison authorities would have to justify such 
restrictions on the grounds stated in the Convention. While the Commission and 
Court might be more willing to consider restrictions justified in the name of 
security in the prison context, the idea that people in prison did retain the rights 
provided for by the Conveation was to prove a powerful tool for those seeking to 
establish those rights in the domestic context. 

By 1983, therefore, when Lord Wilberforce declared that prisoners ‘retained all 
rights not removed expressly or by necessary implication,'! the courts had moved 
a long way from the days of rejecting the claims of “disgruntled prisoners.” The 
stage was now set for a decade of increasing domestic and European judicial 
oversight of the management of prisons. While the operation of the prison 
disciplinary system remained the primary focus of judicial inquiry, efforts to limit 
judicial involvement to this had clearly failed by the time of the Leech'* and 
Hague" cases. Instead, areas such as letter censorship, contact with lawyers, the 
operation of powers to segregate and transfer prisoners, prisoners’ living 
conditions and release procedures were all to feel the impact of judicial decisions. 
Yet this impact remains piecemeal, arising from particular cases on particular 
aspects of the prison system. The courts have clearly rejected the idea that the law 
had no. place in the prison. The question remains what that place is, whether any 
principle establishes the scope of judicial intervention into prison life. 

Genevra Richardson attempts to supply an answer to this question by stressing 
the notion of process. In her study of the legal regulation of prisons and mental 
hospitals, Richardson critically explores the extent to which the development of 
custodial policy, its implementation in individual cases and its validation when 





10 See Rv Board of Visitors Hull Prison, ex p St Germain [1979] QB 425. 

11 Thus, in addition to St Germain following three years after the Hull and other riots, we see the United 
States Supreme Court indicating in Wolff v MeDonneil (1974) 418 US 539 that ‘the Constitution does 
nat stop at the prison pate,’ three years after the Attica riot and the Supreme Court of Canada 
indicating in the case of Martineau w Matsqui Disciplinary Board [1980] 1 SCR 602 that prisoners 
could seek judicial review of disciplinary adjudications, three years after major riots rocked prisons in 
Ontario and Quebec. In France, limited judicial oversight of prisons already existed after the creation 
of the Juge d'Application des Peines in 1958. Following riots at a number of major prisons in 1975, 
however, the powers of this office were significantly increased. 

12 Golder v United Kingdom (1975) 1 EHRR 524. 

13 See Raymonà v Honey [1983] 1 AC 1. ; 

14 Rv Deputy Governor of Parkhurst Prison, ex p Leech [1988] AC 533. 

15 Rv Deputy Governor of Parkhurst Prison, ex p Hague [1992] 1 AC 67. 
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challenged meet the requirements of what she describes as full process. The 
requirement of process she sees as flowing from the basic principles of a liberal 
democratic state. At their narrowest these require that those who exercise official 
power must have legal authority for doing so and must be subject to legal censure if 
they exceed this. However, Richardson argues that a broader notion of process can 
be glimpsed in the development of judicial doctrine of the duty to act fairly before 
making a decision. Such doctrine may be difficult to reconcile with conventional 
constitutional theories of the role of the courts, since statutes rarely require that the 
decision maker offer any kind of hearing before reaching a decision, but she argues 
that it may be reconciled with a broader vision of the constitution. One version of 
this incorporates Dworkinian notions of principle into the concept of the rule of 
law, the principle of rational decision making by officials being one of these. 
Another takes the idea of democratic authorisation for decisions beyond a simple 
reference to a parliamentary decision to include ideas of openness and 
accountability with regard to the making of decisions at all levels of the state. 
Either version views the implying of process requirements into official decision 
making as reinforcing rather than undermining the constitutional arrangements. 

Armed with a broader vision of constitutional fundamentals, she then goes on to 
criticise what she sees as an unnecessarily narrow vision of the objectives of 
process requirements in administrative law jurisprudence in the United Kingdom. 
Courts have stressed the need for some individual interest, at the very least a 
‘legitimate expectation,’ to ‘trigger’ fairness requirements and have then tailored 
those requirements to ensuring that the individual is not erroneously deprived of 
the interest. Such an approach has focused attention on the application of policies 
formulated rather than the development of the policies themselves, hence largely 
excluding rule making by Parliament or any subordinate body from process 
requirements. It has also, through its stress on the individual interest, ignored its 
potential impact on others who may be affected by it. Standing requirements 
usually exclude these others from the opportunity to be considered when the 
decision is taken. Again, Richardson urges a broader notion of process. This 
broader notion would be concerned with process at all levels of decision making 
and it would place more stress on the quality and authority of decisions taken 
rather than the nature of the individual interests affected. The unifying theme is the 
notion of the public interest. Decisions by all accountable officials should as far as 
possible reflect a public interest which has been arrived at after considering the 
views of all those who may be affected by it. 

Richardson then seeks to operationalise this requirement for decisions to reflect 
the public interest by utilising a distinction between structures and procedures of 
decision making. Drawing on Fuller’s ‘The Forms and Limits of Adjudication,’ 
she notes that although the model of adjudication dominates judicial visions of 
process, many other forms of decision making are available, such as legislation 
and administrative rule making, administrative decisions, contract or commissions 
of inquiry. Which structure is appropriate for which type of decisions depends on a 
range of factors, notably the complexity of the issue at stake and the range of 
interests affected by the decision taken. In general, however, Richardson appears 
to argue that rule making is best suited to policy making, administrative decision 
making ‘to policy application and adjudication to policy validation. Whichever 
structure is chosen, she argues that process requirements such as openness, 





16 Fuller, ‘The Forms and Limits of Adjudication’ (1978) 92 Harvard LR 353. 
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participation and the furnishing of reasons should attend the decision if it is to 
ensure the fulfilment of the public interest. 

Taking this theoretical grounding as a point of departure, Richardson explores 
the extent to which policy making, application and validation satisfies the 
requirements of full process in respect of prisons and special hospitals. In each, 
she finds much to criticise. With regard to policy making, Parliament, which might 
best satisfy process requirements, has shown little interest in the regulation of 
prisons or prisoners. The Prison Act, essentially an enabling statute, has remained 
unchanged since 1952. While policy on the release of prisoners was revised by the 
1991 Criminal Justice Act, this left much of the detail to future administrative rule 
making — as did the 1983 Mental Health Act in relation to Special Hospitals, 
though this statute does provide rather more detail than the Prison Act. Much of 
the rule making has been delegated to various elements of the Home Office and 
Prison Service. While Richardson argues that a case can be made for leaving 
detailed rule making to experts, she bemoans the lack of a set of statutory 
principles to guide their work, the lack of openness and accountability in the 
performance of their tasks, and the vague character of much of what they produce. 
The courts, as evidenced by the Findlay” decision, are reluctant to impose any 
process requirements on rule making authorities, while those authorities have often 
carried on their tasks in almost total secrecy. In this respect, she welcomes the 
recent consultation exercises the Prison Service engaged in with regard to the 
proposed Code of Standards and Complaints Adjudicator as a possible pointer for 
the future. The Woolf report, while it was unable to do more than propose policy, 
is also cited as a model of how to proceed. 

The courts have been more willing to intervene when it comes to policy 
application. In respect of such matters as prison disciplinary hearings and the 
release of life-sentence prisoners, the domestic and European judiciary have taken 
the lead in imposing process requirements on those who apply statutory policies. In 
most cases, judicial decisions have led to rule making by administrative 
authorities. This is how Richardson believes it should be, courts being ill-suited to 
the task of formulating new rules after the old ones have been found to offer 
insufficient procedural guarantees. Despite their valuable work, however, she 
suggests that courts have fallen short of imposing full process requirements in 
some areas, such as the rejection in the Hone'® case of the right to legal 
representation in prison discipline hearings. Furthermore, despite the fact that 
people in special hospitals are there for treatment rather than punishment, she 
suggests that there is even less procedural formality when it comes to taking 
disciplinary measures in special hospitals. 

When it comes to policy validation under challenge, the extension of the 
jurisdiction of judicial review to almost all areas of prison life offers one form of 
impartial adjudication. The refusal of the courts to allow prisoners to sue for 
breach of statutory duty in respect of breaches of the Prison Rules and their 
reluctance to uphold private law actions by prisoners does, however, somewhat 
reduce the effectiveness of this avenue. Like Woolf, Richardson sees the need also 


17 Re Findlay [1985] AC 318. Therein the House of Lords rejected an application from four life sentence 
prisoners challenging Home Secretary Leon Brittan’s decision to impose minimum terms for life 
sentence prisoners before they could be considered for release. The Court found no obligation to 
consult the Parole Board before the policy was made, nor did they regard the Home Secretary as 
fettering his discretion. 

18 Hone and McCartan v Board of Visitors Maze Prison [1988] 1 All ER 381. 
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for an agency before people go to the courts and thus strongly endorses the idea of 
a complaints adjudicator or Ombudsperson. 

This analysis is similar to that of many who have recently sought critically to 
examine prison regimes from the perspective of compliance with the rule of law 
rather than congruence with a particular view of the purposes of imprisonment. 
However, whereas most legal critiques have relied heavily on some notion of 
prisoners’ rights, Richardson largely eschews such an approach. Indeed, she 
seems to suggest that a focus on the individual rights of prisoners tends to narrow 
the field of inquiry and diminish the scope of issues to which process concerns may 
be relevant. In large part, this seems to derive from the impoverished recognition 
of rights in English law. Since individual rights of privacy, free expression, a fair 
trial, etc are poorly established in English law, focusing on them in the context of 
prisons is unlikely to generate many obligations on the part of the authorities. At 
most, the courts seem to recognise that prisoners may have a ‘legitimate 
expectation’ to certain forms of treatment, but this may be easily overridden when 
the authorities raise concerns of security or administrative inconvenience. By 
focusing instead on the idea of a public rather than individual interest in 
authoritative decisions, Richardson appears to be suggesting that rather more 
progress might be made towards ensuring the fair treatment of those in custody. 
This approach is rather more in line with British constitutional traditions than a 
critique which stresses ideas of individual rights in the custodial context. 

However, it is doubtful whether a more precisely focused public interest would 
produce the type of outcomes she seems to regard as desirable. At a time when 
both major political parties in Great Britain are seeking to look tough on crime, 
fuller Parliamentary attention to what happens in custodial institutions might well 
produce more restrictive regimes, at least for prisoners. Home Secretary Michael 
Howard’s recent calls for ‘more austere’ prison conditions may have produced 
howls of protest from prison reform groups, but there is little evidence that it was 
unpopular with the voters. Richardson is surely correct when she criticises the fact 
that ministers have power to produce significant changes in prisoners’ 
circumstances without having to consult anyone, but there is no guarantee that 
consultation would produce more process oriented results (though the Woolf 
experience is encouraging in this regard). A new Prison Act might give the prison 
authorities unlimited power to discipline, segregate or transfer prisoners and 
expressly exclude any procedural requirements in respect of such decisions. It 
might make 23 hour a day solitary confinement the norm for all prisoners. Such 
outcomes are unlikely, but they are not inconsistent with the results of full process 
at the rule making level. They are, however, probably in violation of human rights 
guarantees in the European Convention and the International Covenant on Civil 
and Political Rights. ‘Discrete and Insular Minorities,’!? like prisoners, have few 
friends in the political process and have a particular need for the protections that 
human rights notions offer. While Richardson might argue that, in the absence of.a 
domestic Bill of Rights, one must work with what is available, it seems to-me that 
without the recognition of the idea that prisoners have rights, we are unlikely to get 
the level of parliamentary involvement in prison law issues she advocates. Canada 
is a useful example in this regard. Only after the advent of the Charter of Rights — 
when it became clear that the Charter requirement that restrictions on rights be 
“provided by law’ could strike down much of the secondary legislation which 


19 United States v Carolene Products (1938) 304 US 144, 152—153, fn 4, per Stone CI. 
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regulated prisons — did Parliament turn its attention to prison regimes. The 
legislative outcome, the 1992 Corrections and Conditional Release Act, 
incorporates many of the process requirements Richardson advocates with respect 
to decisions to classify, segregate, transfer and discipline prisoners. The procedure 
by which this legislation was made, after a lengthy consultation process with many 
groups in society,” also exemplified the role of process in policy making that 
Richardson urges in the United Kingdom. Rights notions were not opposed to this 
development. On the contrary, they facilitated it. 

` The relationships between rights and process emerges again at the stage of policy 
application. Advocacy of full process appears not to be inconsistent with 
recognising a spectrum of procedural requirements, from a full adjudicatory trial 
at one end to minimal requirements of notice and a full consideration of the issues 
at the other. A constant problem for all theories of process is where you locate any 
particular type of decision along the spectrum, especially after one has given up a 
simple classification approach which sees some types of decision as 
‘administrative’ and some as ‘judicial.’ This has been a particularly lively issue in 
the prison arena as the focus of judicial review has moved beyond issues of the 
prison disciplinary system to embrace issues more traditionally seen as matters of 
‘administrative’ discretion, such as decisions to classify, segregate and transfer 
prisoners. In seeking to, decide what level of process is due for what type of 
decision, Richardson appears to take the character of the decision as the 
touchstone. Thus, she suggests that an application for a resource, to receive a 
particular book or newspaper for example, might be decided upon by an official 
without resort to any form of a hearing, as no dispute is involved and the official 
need only decide whether pre-existing criteria are satisfied. Disciplinary hearings, 
on the other hand, involve clear disputes of fact or opinion and so should attract an 
adjudicatory procedure. 

Decisions to segregate for reasons of good order and discipline pose especially 
difficult problems. Here, Richardson suggests that there may be good reason for 
endorsing an adversary process before an independent decision maker as, again, 
difficult disputes of fact or opinion may often arise. However, owing to the need 
for speed as regards initial decisions, she suggests that a modified form of the 
current administrative procedure, whereby reasons and some form of a hearing 
would be offered in advance, might suffice. Yet while such considerations are 
important in determining the nature of process, surely considerations of the impact 
of the decision taken on the prisoner are also significant. As Richardson 
subsequently notes, one of the reasons why many lawyers have argued for legal 
representation in prison discipline hearings is because of the deprivation of 
remission, and hence of a prisoner’s liberty, that they may involve. Indeed, she 
displays discomfort with the idea that prison governors, rather than outside courts 
or independent adjudicators, should continue to hear minor disciplinary charges 
mainly because they retain the penalty of deprivation of liberty. The deprivation of 
association involved in segregation, on the other hand, may not seem such a severe 
restriction on a prisoner’s rights. The longer such segregation continues, however, 





20 . The Canadian statute was produced after a five-year consultation period. During this period, a series of 
nine papers was produced by the Correctional Law Review (a working group involving representatives 
of the relevant departments of government), followed by three White Papers on issues of Corrections 
and Sentencing, and ultimately a full parliamentary process. Over 200 people and groups were 
consulted in the course of the exercise. 
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the greater the need may be for more extensive procedures to ensure that a 
prisoner’s rights are not being ignored. ae 

Judges in the European Court of Human Rights operate within a discourse which 
stresses notions of rights. It is notable that some of the most far-reaching decisions 
in respect of such matters as prison disciplinary proceedings, prisoners’ rights of 
access to court and prisoners’ correspondence should emanate from this body. 
Judges in the United Kingdom do not, and their approach has generally been more 
cautious. Richardson cites a number of areas where she feels that they have fallen 
short of imposing requirements of full process, such as the failure to establish a 
right of legal representation in prison disciplinary hearings or to require reasons to 
be given in respect of segregation and transfer decisions. While she correctly 
makes the point that lawyers may overvalue the role of the courts in affecting the 
lives of those in prison, it remains clear that judicial decisions have played an 
important role in stimulating changes by administrators if not by Parliament. It is 
therefore important to analyse why the judiciary in the United Kingdom continue 
to adopt a relatively cautious approach. Reference to the constraining force of 
precedent is hardly enough, given that the prison arena has seen some significant 
shifts in judicial opinion.” What may be involved, what certainly has appeared in 
a number of decisions, is judicial concern that imposing too many obligations on 
prison administrators may render the operation of prisons an impossible business. 
Judges have clearly moved a long way from the view that prisoners’ access to any 
legal redress would render the life of prison staff a nightmare, but they appear to 
retain a concern that prisoners should not be given too much access. 

At the back of such views may be judicial reluctance to be drawn too much into 
the operation of prisons. Such fears may not be groundless. In the United States, 
where there has been rather more extensive judicial intervention into prison 
management under the cover of enforcing constitutional rights, a lively debate 
exists as to whether this has been beneficial or not.” Many critics have argued 
that judicial intervention has done little to improve prisoners’ lives, but has 
demoralised staff and created a vacuum in authority which gangs have been quick 
to fill. A more optimistic view suggests that judicial intervention can make a 
beneficial difference when it neither largely defers to staff nor seeks to replace 
their authority, but rather seeks to be a ‘catalyst’ for changes that both prisoners 
and staff can share in developing.”? Similarly, Jackson, whose studies of the 
operation of disciplinary procedures in Canadian prisons could serve as a model 
for further research in the United Kingdom,” suggests that prisoners’ rights 
litigation may represent a search by prisoners for some empowerment in 
circumstances where they have been deprived of not just liberty but responsibility. 
Involving prisoners more fully in the decisions which affect their lives might 
satisfy this search more harmoniously than simple assertions of rights and the 
legalistic environment this may produce. Such arguments echo Richardson’s 





21 See, for example, the decision in R v Parole Board, ex p Wilson [1992] QB 740, overruling Payne v 
Lord Harris [1981] 1 WLR 754 on the issue of whether prisoners should have a right of access to 
material before the Parole Board. . ‘ 

22 Fora flavour of this debate, see Rhodes, ‘Prison Reform and Prison Life: Four-Books on the Process 
of Court Ordered Change’ (1992) 26 Law & Soc Rev 189. 

23 See Sturm, ‘Resolving the Remedial Dilemma: Strategies of Judicial Intervention in Prisons’ (1990) 
138 U Pennsylvania L Rev 805. 

24 See Jackson, ‘Justice Behind the Walls — A Study of the Disciplinary Process in a Canadian 
Penitentiary’ (1974) 12 Osgoode Hall LJ 1; ‘The Right to Counsel in Prison Disciplinary Hearings’ 
(1986) 20 U British Columbia L Rev 221. 


© The Modern Law Review Limited 1994 831 


The Modern Law Review [Vol. 57 


concerns with the need for greater process, though arguably from a “bottom up’ 
perspective rather than the ‘top down’ analysis she utilises. They also suggest that 
further development of prison law needs to pay close attention to the ways in which 
legal decisions impact on the dynamic environment of the prison. Richardson’s 
analysis helps bring the law relating to custodial institutions in from the margins to 
the mainstream of public law. Taking the development of prison law further may 
require a different approach to the structure and methods of public law itself. 
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REVIEWS 


Stephen Livingstone and Tim Owen, Prison Law: Text and Materials, Oxford: 
Oxford University Press, 1993, xxvi + 226 pp, pb £25.00. 


Twenty, even ten, years ago it would have been difficult to envisage a corpus of 
law relating to imprisonment. In 1774, Lord Mansfield proclaimed the authority of 
the courts over prisons (Re Rioters, Lofft 436), yet two centuries of judicial 
abstention confirmed that the protection they offered a prisoner remained crude. 
Fox explained the policy that informed administrators over many decades: Prison 
Commissioners held themselves ‘free to decide on the merits of each case whether 
or not a prisoner should be allowed to initiate legal proceedings or seek legal 
advice.’ He concluded that ‘a sentence of imprisonment does not, of itself, impose 
on an offender any loss of civil rights but his position as a prisoner may disable him 
from exercising them.’! This reviewer’s prison career was already well 
underway as Lord Denning (in Becker [1972] 2 QB 407) denied relief to 
‘disgruntled prisoners,’ since to do so would be to make a governor’s life 
intolerable and a colleague could say, with some justification, that a prisoner’s 
only right was to be released at the end of a sentence. Times change. A glimpse of 
this scholarly text would surely convince the most reactionary penal administrator 
that the era of ‘hands off’ is ending. 

The book opens with the briefest of prison histories as a foundation for an 
exposition of the statutory and non-statutory basis of prison administration. A 
consideration of avenues of redress prefaces an account of the law relating to 
everyday life within prisons. The question of access to outsiders is followed by 
sections on prison discipline. The authors explore the theory and practice of formal 
disciplinary processes and the administrative procedures devised to maintain 
order. They leave virtually unmentioned the application of oblique discipline that 
has long concerned both managers and groups with such disparate views as the 
Prison Officers’ Association and PROP (the National Prisoners’ Movement). 
Early release schemes are examined from historical and legal perspectives. The 
. writers conclude with an analysis of the relationship between law and prisons post- 
` ‘hands off.’ They recognise that law cannot answer all prison problems but 
indicate the lack of analysis, within this jurisdiction, of the effect on conditions and 
relationships within prisons of the extension of the rule of law to them. This is a 
key question. Few prisoners will contemplate a resort to law if, by doing so, they 
come to be seen as barrack-room lawyers or troublemakers, thereby risking a 
further diminution in their quality of life. Despite this, developments in prison law 
over recent years, described here with clarity, have served to empower prisoners 
where once they were disempowered. The writers note the decision in Campbell 
({1992] EHRR 137, series A, No 233A), which ‘completes the journey domestic 
and European courts have taken towards ensuring a prisoner’s unrestricted 
access.’ It is this empowerment which may yet prove to be the prisoner’s greatest 
insurance that he or she will be treated with the justice and fairness so valued by 
Lord Woolf in the report of his inquiry into prison riots. 





1 Fox, The English Prison and Borstal System (London: Routledge and Kegan Paul, 1952) p 220. 
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Half of the book reproduces source material, some of which is already out of 
date — always a hazard for writers of a study such as this. Together with 
Richardson’s excellent Law, Process and Custody: Prisoners and Patients 
(London: Weidenfeld and Nicolson, 1993), however, it will help to fill a gap in the 
literature both of law and of prisons. It will be welcomed by students, by 
academics and by practitioners alike. ; 


Peter M. Quinn* 


Michael Forde, The Law of Company Insolvency, Dublin: The Round Hall 
Press, lviii + 518 pp, hb £IR55.00. 


This is a new and substantial text on Corporate Insolvency Law in Ireland by the 
leading commercial law writer in that jurisdiction. It will, I am sure, become the 
standard work on the subject in Ireland, being read with interest by practitioners 
and the growing cohort of students (both undergraduate and postgraduate) studying 
that subject as an academic discipline in its own right. 

` I have always believed that it is not possible to appreciate fully the subject of 
Corporate Insolvency Law without a good knowledge of both the practice of this 
area of the law and an understanding of the concepts that underpin that field of 
study. Co-authorship is one way around this problem, though this solution may 
bring with it particular difficulties of uneven style. Dr Michael Forde is in a 
fortunate position here as he has been able to combine successfully both an 
academic career with a busy practice as an insolvency practitioner. Traces of the 
latter are to be found all over this monograph in the form of insights that would not 
be available to the pure academic. See, for example, in this respect the intriguing, 
but guarded, comments (on p 89) on the unreported ruling of Costello J in Re 
Wogan’s (Drogheda) Ltd (No 3). Forde further enriches his commentary by 
creative use of Commonwealth material. 

The text will be valuable to scholars and practitioners who are not fortunate 
enough to work in Ireland. Increasingly, cross-border issues are matters of real 
interest for UK insolvency lawyers and if one wished to seek clarification of the 
position in Ireland on any particular point one need look no further than Forde. It 
would do policymakers in this country no harm to cast an eye over this work, as it 
brings out well how the Irish have tackled problems encountered in any system of 
corporate insolvency law in a manner that is different from the path chosen by 
English law. For example, the court examiner procedure differs significantly from 
our own mechanisms for corporate rescue, most notably the administration order, 
but at the end of the day it appears to have met with little more success in practice. 
Perhaps this may point to an intractable problem with attempting to devise any 
legal regime favouring corporate rescue. The difficulties posed by. the fixed 
charges over future book debts have been lessened by a specific statutory provision 
rendering them less attractive to banks where created after 27 May 1986 (see Irish 
Finance Act 1986, s 115). Finally, as a result of a change in 1990, a statutory duty 
to take reasonable care has been imposed upon receivers selling charged assets, 
thereby rendering largely irrelevant the lamentable subsequent Privy Council 
decision in Downsview Nominees v First City Corporation Ltd [1993] AC 295. 
This particular legislative reform, which has also been adopted in a number of 


*Governor, Prison Service Headquarters, London; Visiting Fellow, Faculty of Law, University of the West 
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Commonwealth jurisdictions, should now be considered for introduction into 
English law as a matter of urgency. 

The text is presented in a readable manner and there are 100 pages of useful 
appendices, including selective extracts of relevant Irish legislation and 
appropriate procedural rules. The one criticism I have of this otherwise excellent 
work is that there are many typographical errors (mainly in the citation of case 
names). One hopes that these will be rectified when a later edition of Forde 
appears. 


David Milman* 


Nigel Maw, Lord Lane of Horsell and Sir Michael Craig-Cooper, Maw on 
Corporate Governance, Aldershot: Dartmouth, 1994, xi + 192 pp, hb £19.50. 


Nasser Arshadi and Thomas Eyssell, The Law and Finance of Corporate Insider 
Trading: Theory and Evidence, Massachusetts and Dordrecht: Kluwer 
Academic Publishers, 1993, x + 167 pp, hb £51.50. 


Maw on Corporate Governance is probably best approached as a readable 
introduction to the growing body of literature on this subject. It is fairly eclectic in 
style, drawing on a number of disciplines — law, accountancy, human resource 
management — and covering a commendably wide range of issues, including the 
role of directors and the board, financial systems and responsibilities, pensions, 
the company and the environment, corporate governance outside the UK and, 
inevitably, the work of the Cadbury Committee on “The Financial Aspects of 
Corporate Governance.’ The authors are clearly supportive of the aims of Cadbury 
and commend much of its content. However, in what are the strongest chapters of 
the book they are forthright in their criticisms and offer a number of improvements 
built around a strengthened code of practice with more effective sanctions for non- 
compliance. These would include the power to disqualify directors of defaulting 
companies from acting as directors of any Stock Exchange listed company. 

Like the Cadbury Committee itself, then, the authors prefer a code of practice to 
further legislation, although the relative merits of these two strategies are 
discussed only superficially. A few further reservations are appropriate. Some of 
the chapters are rather brief or sketchy affairs, and some of the exposition of law is 
unsatisfactory. The chapter on the existing legal duties of directors, in particular, 
has some rather rough edges. The general presentation might also have been 
improved; there is, for example, no list of cases or legislation, references are not 
given in the text, there is no bibliography and, surprisingly, no index. The book 
seems unlikely, then, to become an established work of reference, but it remains 
nevertheless a useful contribution to the debate over corporate governance. 

It is interesting that, despite the government’s apparent apathy towards law as a 
tool for improving corporate governance, one area has received detailed legislative 
attention, namely insider dealing/trading (IT). A number of concerns have been 
expressed about the efficacy of the current mixture of regulatory strategies, and 
these concerns have been intensified by the reforms introduced by the Criminal 
Justice Act 1993. Against this background, the work by Arshadi and Eyssell, 
which focuses upon the US, offers much that is topical. The work contains 
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chapters outlining the role of the SEC, the US law on IT and an overview of 
relevant empirical literature. The central thesis of the text, however, is to be found 
in chapter 7, which advocates a decriminalisation of IT. In support, the authors 
point to the supposed failure, at considerable expense, of the current criminal 
regime. For as the various empirical studies reveal, insider trading has continued 
largely unabated, despite substantial regulatory effort by the SEC and other 
bodies. The ‘true’ insider — the corporate officer — has been more effectively 
controlled, but the opportunities for substantial profit have been taken up by 
‘outside-insiders’ — for example, attorneys and investment bankers. Given this 
failure, the authors suggest, state resources currently devoted to criminal 
regulation might be better employed elsewhere. Further, the authors review a 
variety of arguments for and against IT itself, and conclude, perhaps 
unsurprisingly, that to legalise IT would promote economic efficiency. 

Despite the amount of empirical and legal detail, the text flows well and holds 
one’s interest. But its whole argument rests upon the Posnerian premise that 
corporate law is designed to offer a set of standard terms to contracting parties so 
as to save transaction costs, and that ‘[t]he efficiency of corporate law is contingent 
upon its consistency with the rules of economic efficiency’ (p 14). The text makes 
no plausible attempt to defend this highly contestable assumption and for those 
who believe that company law currently does, and certainly should, track values 
other than efficiency, the normative conclusions the authors draw will remain 
unconvincing. The relatively scant way in which the arguments are treated might, 
in fairness to the authors, be due to constraints of space, for this is a very slim text. 
But at this hefty price, the reader might feel she deserves rather more. 


Christopher A. Riley* 


Philip I. Blumberg, The Multinational Challenge to Corporation Law: The 
Search for a New Corporate Personality, Oxford: Oxford University Press, 
1993, xx + 316 pp, hb £40.00. 


Philip Blumberg’s thesis in The Multinational Challenge to Corporation Law is 
straightforward: the irresistible rise of the modern multinational corporation in the 
United States, and elsewhere, has rendered traditional concepts of corporation law 
archaic. In the book, Blumberg sets himself two tasks. First, from a predominantly 
United States perspective, he ‘examines the emerging enterprise law that is 
changing the traditional theory of the corporation based on the small local 
corporations of the nineteenth century to accommodate the reality of the modern 
world of corporate groups’ (p vii). Secondly, he attempts to construct a 
‘jurisprudential view of the legal personality of the corporate group’ (p vii). The 
first task is handled, subject to a few minor blemishes, with considerable clarity 
and insight. The second task is, unfortunately, dealt with less satisfactorily. 
The real strength of The Multinational Challenge to Corporation Law is the 
historical perspective it brings to the discussions of both the development of 
corporation law, and the development of the law relating to corporate groups, in 
the United States of America. (This should prove particularly valuable to readers 
who, like myself, have little substantive knowledge of corporate law in the United 
States.) Thus, we learn that the development of the Arkwright power loom, ‘which 


*Law School, University of Hull. 
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revolutionised mass production techniques in textiles’ (p 10), precipitated a 
phenomenal growth in the number of manufacturing corporations in the United 
States. Blumberg points out, however, that, notwithstanding the fact that the 
corporate form as a method of conducting business had been recognised by the 
United States judiciary by the early nineteenth century, several decades elapsed 
before the notion of limited liability was fully appreciated and accepted 
(pp 10—14). Continuing in this historical vein, Blumberg argues that 1888—93 
was the critical period in relation to the economic development of corporate groups 
in the United States (pp 56—61). During this period, the state of New Jersey 
passed legislation which, for the first time, permitted corporations to own shares in 
other corporations: vertical integration had arrived in the United States. Blumberg 
concludes that, from humble origins in New Jersey, ‘corporate groups with parent 
corporations, subholding companies and scores, if not hundreds, of subsidiaries 
have replaced the smaller, more simple corporate enterprises with their 
shareholder investors’ (p 50). Blumberg’s analysis of the reaction of the courts and 
the legislature to these developments is truly impressive. The reader is treated to 
an exhaustive review of the modern judicial dicta and statutory provisions which 
have been applied to the corporate group as a unitary enterprise rather than to the 
individual corporate components of such a group. The basic aim of these diverse 
legal provisions is to ensure that institutions do not escape the effects of the law, 
especially ‘regulatory’ legislative provisions, by organising themselves in group 
form. The law in this area is clearly still in the early stages of its development. One 
can find little to argue with, however, in Blumberg’s optimistic conclusion that, at 
least in selected areas (for example, tort law and tax law), an emerging enterprise 
law is detectable in the United States. The sole criticism that the present reviewer 
has with Blumberg’s handling of the first task he sets himself relates to chapter 
seven of the book. In this chapter, a mere 15 pages, Blumberg attempts to analyse 
what he calls European and British Commonwealth experiences with enterprise 
law. Granted the level of legal research into corporate groups in these jurisdictions 
has yet to reach the dizzy heights achieved in the United States. However, in 
relation to the detailed analysis contained in the previous six chapters, chapter 
seven is too hurried and superficial to facilitate constructive comparative research 
(for example, D.H.N. Ltd v Tower Hamlets (1976) 3 All ER 462 (as Blumberg 
calls the case, p 155) merits only four lines of consideration). 

Having examined the emerging enterprise law in the United States, Blumberg 
turns his attention to a more esoteric task: the construction of a ‘jurisprudential 
view’ of the legal personality of the corporate group. This, we are told, ‘requires a 
re-examination of the traditional views of . . . the corporate entity, or the corporate 
personality, and a reconsideration of the fundamental principles of the legal 
system’ (p 205). It is really only in the final chapter of the book, however, that 
Blumberg gets down to a serious consideration of the ‘theoretical’ issues 
surrounding the debate on corporate groups. Because of the limited space allocated 
to this task, Blumberg manages only to scratch at the surface of the debate. In 
recent years, much theorising has been done in relation to corporate groups in the 
United States and Europe. For example, MacNeil, Stewart, Teubner, Hadden and 
Collins, to name but a few, have all made interesting contributions in this field. 
Blumberg limits himself to a description of the major writings in this area and, 
unfortunately, does not offer the reader anything new. Having said that, 
Blumberg’s interpretation of these writings is first-rate and chapter eleven of The 
Multinational Challenge to Corporation Law provides a useful summary of the 
current ‘theoretical’ issues relevant to the debate on corporate groups. 
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Overall, The Multinational Challenge to Corporation Law is an impressive 
book. Blumberg is at his considerable best when analysing, from a rigorous 
historical perspective, the development of the law relating to corporate groups in 
the United States. However, as chapter eleven of the book demonstrates, the 
development of corporate groups is challenging the theoretical underpinnings of 
corporate law, for example the notions of the limited liability and separate legal 
personality of corporations, in the United States (and in other countries). It will 
surely be a fruitful area of research in the future to examine now legal systems 
react to these challenges. 


Ken McGuire* 


A.B. Wilkinson and K. McK. Norrie, Parent and Child, Edinburgh: W. Green, 
1993, Iviii + 598 pp, hb £150.00. 


In this volume, Wilkinson and Norrie have combined to produce the first 
thoroughgoing account of the Scots law of parent and child since 1906. Yet the 
book is considerably more than a modern version of Lord Fraser’s seminal 
treatise. It provides, for example, novel and stimulating discussion of the 
politically charged law relating to the new reproductive technologies, inter-country 
adoptions and child support. 

That the authors have produced a scholarly and comprehensive account of the 
law is beyond doubt. What is less clear is the intended market. At £150, the book is 
well beyond the student purse. With a roughly even split between academic 
discussion and the simple exposition of procedural matters, the book reflects its 
‘mixed’ authorship but it does not obviously commend itself to either practitioners 
or academics. Still, the uncertainty of the intended readership does not detract 


from the fact that Parent and Child is a most welcome and valuable contribution to 


the burgeoning literature on this subject. 
John Murphy + 


*Law Department, London School of Economics and Political Science. 
Faculty of Law, University of Manchester. 
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A Jurisdiction in Search of a Mission: Family 
Proceedings in England and Wales 


John Eekelaar* 
Introduction 


In 1860, shortly after the civil courts in England had acquired jurisdiction to grant 

divorces, an eminent divorce lawyer, MacQueen, wrote scathingly about the way 

divorce cases were dealt with.! All a person had to do was to find a lawyer to 

draw up a petition and as soon as a ‘citation’ (incorporating the allegations against 

the respondent) was issued, litigation became inevitable; the husband and wife- 
‘prepare for combat,’ causing friends, relatives and witnesses to share in their 

humiliation. It was very different, he observed, under the Code Napoléon. There 

the parties had first to appear before a judge, who would soon discover if the case 

was serious or frivolous. 


He points out the difficulties, perhaps insuperable ones. He shows the injury that must result to 
the children, and he terrifies the mother by telling her that they may be taken from her. He 
enlarges on pecuniary consequences. In an hour, by the force of reasoning and persuasion, he 
saves the court an investigation which might have lasted days. This, however, is but a moderate 
part of the great good he does . . . he promotes the great cause of sanctity in domestic relations.” 


MacQueen observes that it would be useful to attempt a reconciliation whenever 
the wife was the complaining party because ‘there are few cases in which a wife 
may not forgive her husband with honour to herself and with advantage to her 
family,’ whereas if a husband was the petitioner, it was only to be expected that the 
case would proceed. i 

The remarks of MacQueen are a sharp reminder that, within families, the idea of 
justice is particularly complex. They show how difficult it has been, and may still 
be, to apply principles within families which are usually associated with justice 
between individuals, such as giving each person his or her due, or treating each. 
person on a basis of equality. This is because wider interests are seen to be at stake. 
The welfare of the family as a whole is seen to qualify significantly, and sometimes 
to override, the interests of its individual members to receive ‘justice’; and this is 


*Fellow of Pembroke College, Oxford. Paper given at the ‘Families and Justice’ Conference, Brussels 
1994. 


1 MacQueen, A Practical Treatise on the Law of Marriage, Divorce and Legitimacy as Administered in 
the Divorce Court and the House of Lords (London, 1860); Preface. 
2 MacQueen, op cit n 1, pp v, vi. 
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so because the welfare of the family is seen to buttress the well-being of the 
existing social structure. This perception is still very strong, although nowadays it 
is more commonly expressed as a concern for the welfare of children, rather than 
of the family itself, or of the state. MacQueen’s observations, which no doubt 
reflected the values commonly held at the time, should also serve to'make us 
cautious when we consider relegating individual claims to justice beneath an 
institutionalised perception of the common good. Although MacQueen himself 
clearly thought the dirigiste system of the Code Napoleon, as he saw it, was 
superior to the combative procedure in England, from our modern perspective and 
assumptions about women’s rights, we might not be so sure. 

It would be a mistake, however, to attribute the differences between common 
law and continental European procedures in family matters as simply a 
manifestation of the adversarial/inquisitorial divide. As Twining has observed,’ 
most systems are hybrids. Family proceedings in England have always had a 
distinctive character that has set them apart from ordinary adversarial 
proceedings.* They have been seen, by the courts themselves, and by policy 
makers, as having a mission which goes beyond simply adjudicating between 
adversaries. The purpose of this article is to explore how this mission has been 
perceived since the introduction of judicial divorce in 1858 and to offer some 
reflections on what it might be in the future. 


A The Divorce Jurisdiction 


(a) The Protectionist Vision: the Court as Guardian of Marriage 
and Morals 


Prior to 1858, marriages could be dissolved only by a procedure culminating in an 
Act of Parliament, but formal separation short of dissolution could be achieved by 
a decree of ‘divorce’ a mensa et thoro granted by an Ecclesiastical court.5 When 
the jurisdiction to dissolve marriages was conferred on the civil courts by the 
Matrimonial Causes Act 1857, the grounds for divorce and the principles upon 
which they were applied approximated as closely as possible to Parliamentary 
practice and the doctrines developed in the Ecclesiastical courts. 

Divorce at that time could be granted only on the ground of adultery, although if 
a wife was to divorce her husband, she had to show that his adultery was 
accompanied by aggravating circumstances.° The most characteristic feature 
which the divorce courts inherited, both from the Parliamentary system and from 
the Ecclesiastical courts, was the discretion to refuse a decree even when an 
offence had been committed by the fespondent if the petitioner, too, had 
committed adultery (recrimination), and the duty to refuse it if the petitioner 
had encouraged the respondent’s adultery (connivance) or forgiven it 


3 Twining, ‘Alternative to What? Theories of Litigation, Procedure and Dispute Settlement in Anglo- 
American Jurisprudence: Some Neglected Classics’ (1993) 56 MLR 380. 

4 This is particularly true with regard to child protection proceedings: see, for example, Oxfordshire 
County Council v M [1994] 1 FLR 175, where the Court of Appeal held that in such proceedings the 
courts have power to ‘override professional privilege’ and require the disclosure of expert opinion 
received by a party whether favourable to that party or not. 

5 For a full account of these procedures, see Gibson, Dissolving Wedlock (London: Routledge, 1993) 
ch 3. 

6 Divorce and Matrimonial Causes Act 1857, s 27. 
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(condonation).’ These ‘bars’ could be seen as inherent in the logic of the 
matrimonial offence regime. If divorce could be granted only if the respondent had 
wronged the petitioner, it might seem that if the petitioner, too, had committed 
adultery, or had encouraged it, or had forgiven it, then he or she had suffered no 
injury. But, although Ecclesiastical law ostensibly justified these ‘bars’ in an idea 
of individualised justice,® it is hardly a convincing basis for abandoning the 
parties ‘to find their common remedy in mutual humiliation and mutual 
forgiveness.” There was a deeper reason. The Ecclesiastical courts held that 
someone who sought remedies from those courts ‘must be free from all reasonable 
imputations of the same nature.’ The divorce court saw itself as inheriting the 
protectionist role, as one judge later expressed it, ‘to endeavour to promote virtue 
and morality and to discourage vice and immorality.’!! 

Behind all this lay the greatest fear of all — that the parties might have agreed to 
present evidence favourable to one side, or to overlook evidence favourable to the 
other, in order to escape their unhappy marriage: collusion. To allow collusion 
would allow divorce by consent. So, while recrimination might be forgiven at the 
discretion of the court, proof of connivance, condonation or collusion led to the 
automatic dismissal of the case. The 1857 Act entrusted courts with a duty to 
satisfy themselves so far as they could ‘as to the facts alleged’ and to dismiss 
collusive petitions.’? If the courts were to fulfil their protectionist role of 
safeguarding the institution of marriage, it was, as MacQueen stated, their 
‘imperative duty’ to ‘look behind the scene.’!> But he goes on to note that, in 
undefended cases especially, it was very difficult to discharge this duty because the 
courts had ‘no materials to go on.’ 

The Legislature, in setting up the divorce court, had used the standard model of 
civil procedure, including trial by jury. An amending Act in 1860 modified this by 
inserting a delay between granting the decree and the decree becoming effective. '* 
During this period, any person could inform an official named the Queen’s (or 
King’s) Proctor (a name derived from legal practitioners at the Ecclesiastical 
courts) of suspicions that a bar to divorce might have been concealed from the 
court. The Proctor, using inquiry agents, would investigate and, if necessary, 
intervene to have the decree set aside.! 

Thus the first investigative machinery of the English family jurisdiction was 
established. When the Earl of Desart, who had combined the post of King’s 
Proctor with that of Treasury Solicitor for some fourteen years, was questioned by 
the members of the Royal Commission on Divorce and Matrimonial Causes 
(Gorell Commission), which reported in 1912, he stated that he had inquired into 
between 306 and 631 cases a year,’© which represents a fairly extensive 





7 Divorce and Matrimonial Causes Act 1857, s 30. 

8 See Shelford, A Practical Treatise of the Law of Marriage, Divorce and Registration (London, 1841) 
pp 439ff. 

9 Proctor v Proctor (1828) 2 Hagg Con 292, at p 298. 

10 Poynter, Concise View of the Doctrine and Practice of the Ecclesiastical Courts (London, 1824) 
p 225. 

11 Constantinidi v Constantinidi [1905] P 253, at p 278, per Stirling LJ. 

12 Divorce and Matrimonial Causes Act 1857, s 29. 

13 MacQueen, op cit n 1, p viii. 

14 The first decree was thus called the decree nisi; the second was the decree absolute. This terminology 
is still in use, though there seems little point in the distinction. 

15 Matrimonial Causes Act 1860, s 5. 

16 Report of the Royal Commission on Divorce and Matrimonial Causes (Gorell Commission), Minutes of 
Evidence, vol 2 (1912) Cd 6480, Questions 15995 — 16003. 
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investment of resources at a time when petitions were running at about 1,000 per 
year. But he only intervened in between 11 to 33 cases a year, almost all because 
misconduct by the petitioner had not been revealed to the court. It is a cause for 
wonder that the state undertook such an elaborate role, through one of its senior 
law officers, to police the integrity of private individuals who were seeking to end 
their marriages. Yet, although the Earl himself complained that he felt, ‘over and 
over again,’ that his intervention in such cases had done more harm than good,!” 
both he and the Royal Commission thought that the role should be continued, 
although they hoped the courts would exercise their discretion more generously ‘so 
that in those cases where divorce would be besi for the parties, their children and 
the state,’ it would be granted.'® The claim that the judiciary should control 
divorce in order to promote what the judges thought was ‘best’ for people, and the 
state itself, is explicit in that statement. 

After the Gorell Commission, the next major investigation into divorce 
procedure was conducted by the Denning Committee, which reported in 1947." 
This paid little attention to the work of the King’s Proctor. By then, the practice 
had arisen? that a petitioner who had committed adultery or some other 
matrimonial misdemeanour should write this down on paper, place it in a sealed 
envelope and lodge it with the Divorce Registry. If the allegation against the 
respondent was established (and the case might be undefended), the judge would 
read the confession and decide whether to exercise his discretion favourably or 
unfavourably. Failure to lodge such a ‘discretion statement’ when grounds for 
recrimination existed would very likely lead to the dismissal of the case and the 
Denning Committee merely noted that, so long as this remained the procedure, 
opportunity for investigation by the King’s Proctor must remain. 

The exercise of the discretion continued to be an important element in the 
divorce jurisdiction until the law was reformed in 1971 with the removal of the 
matrimonial offence doctrine and the introduction of divorce on the basis of 
irretrievable breakdown.”! In a 1966 case, for example, a husband had formed 
sexual relationships with three women after his wife had left him for a third time to 
live with another man. The husband now wished to marry one of these women. 
However, he had failed to inform her that he was still married, though when he 
told her this, she said she wanted to marry him ‘more than ever.’ The court refused 
him his divorce, a decision upheld by the Court of Appeal. Willmer LJ said: ‘He 
claims that since he met Miss K he has given u» his previous habit of promiscuity 
and has remained faithful to her. Even so, it would be difficult to imagine a more 
disreputable case or one more deserving of the censure of the court.’ 


(b) The Challenge of Negotiation 


But such cases were only the last gasp of the matrimonial offence regime. A more 
serious current had been undermining this attempt to control family behaviour 
from the very inception of judicial divorce. This was the natural wish of many 


17 ibid. See also Report of the Royal Commission on Divorce and Matrimonial Causes (1912) Cd 6478, 
370. 


para 

18 ibid para 373. 

19 Final Report of the Committee on Procedure in Matrimonial Causes (Denning Committee) (1947) 
Cmnd 7024. 

20 This originated from a Direction of 29 May 1930: see Cullen v Cullen [1933] P 218. 

21 Divorce Reform Act 1969. 

22 Williams v Williams [1966] 2 All ER 614, at p 616. 
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couples to negotiate their way out of their failed marriage. But the Ecclesiastical 
courts had held that agreements which were reached in the context of separation 
between spouses were illegal as being in contradiction with the parties’ duties to 
live together.” A different view developed in the Chancery courts, and after 1858 
it was accepted that such agreements could be valid.” But the scope for 
negotiation was threatened by the doctrine of collusion. Although the King’s 
Proctor had told the Gorell Commission that he only intervened because of 
collusion in one or two cases a year, the Commission felt obliged to state that the 
mere fact that parties had reached agreement ‘as to the course to be taken in a suit, 
if honestly and properly made in a suit in which there is previously an adequate and 
good ground for divorce’ should not be held to be collusion.” 

The fear of dismissal of a suit for collusion may explain why settlements tended 
to be finalised only after a decree had been granted. In 1945 the High Court found 
it necessary to emphasise that agreements reached prior to the divorce hearing on 
matters such as costs, maintenance, property and the children did not constitute 
collusion,”® and in 1947 the Denning Committee also went out of its way to stress 
that collusion meant only the concoction of a ‘false case.’ But practitioners 
clearly continued to hesitate to reach early agreements and more encouragement to 
early bargaining was given by the Matrimonial Causes Act 1963, which converted 
collusion into a discretionary bar. The main effect of this was to encourage lawyers 
to present proposed agreements to the court and, unless the court thought that no 
matrimonial offence had actually occurred (which would amount to divorce by 
consent), it would allow the agreement to be implemented.”8 

Once again, one is struck by the cost to which the system was prepared to go to 
try to ensure that marriage was not, as it was thought, undermined by departure 
from the matrimonial offence doctrine. Once that doctrine was abolished by the 
1971 reform, and divorce was granted on the sole ground of irretrievable 
breakdown of the marriage, the necessity to incur the considerable expense of 
having a judge scrutinise agreements in advance of granting the divorce in case 
they concealed an ‘arranged’ matrimonial offence fell away and there was no 
reason why parties should not negotiate a settlement and present it to the court 
when obtaining the divorce. So, in 1972, a Practice Direction stated: 


In matrimonial causes where an agreement as to financial provisions has been arrived at, it is 
frequently desired that the agreed provisions be embodied in an order made on the hearing of 
the cause.” 


Thus began the widespread modern practice of obtaining a ‘consent’ order on 
financial matters.*° The practice was encouraged after the ‘special procedure’ in 
1977 abolished a court hearing for the granting of an undefended divorce, 


23 See Mortimer v Mortimer (1820) 2 Hagg Con 310. 

24 Wilson v Wilson (1848) 1 HL Cas 538; Hunt v Hunt (1862) 4 De G F & J 221. 

25 op cit n 16, para 450. 

26 Emmanuel v Emmanuel [1946] P 115. 

27 op cit n 19, para 29(xi). 

28 Gosling v Gosling [1967] 2 All ER 510. The suspicion in which agreements were still held can be seen 
from Willmer LJ’s comment that, even if the agreement was thought to be ‘not objectionable,’ the 
court should not say that it approved it, but only that it gave leave to implement it. 

29 Practice Direction [1972] 3 All ER 704. The Divorce Reform Act 1969 had retained the previous 
power to submit agreements to the court for prior approval, but the Practice Direction states that it will 
rarely be necessary to incur the ‘considerable expense’ which this would incur. 

30 ‘Consent Orders’ appears in the index of Rayden on Divorce (the standard practitioner’s text) only in 
1979. This does not mean that consent orders were not obtained before then. In Mills v Mills [1940] 
P 124, the court dealt with a ‘clean break’ order by consent made in 1933. 
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instituting the present procedure for obtaining a divorce whereby the decision to 
dissolve the marriage is essentially taken by a District Judge on reading the 
petition. The petitioner must allege one of the ‘facts’ constituting irretrievable 
breakdown’! and, if this is not contested by the other party and ‘looks’ convincing 
enough to the District Judge, the judge will approve the petition to be forwarded to 
a Circuit Judge who automatically grants the decree. 

As far as financial matters are concerned, when making any order, the judge 
must ‘have regard to all the circumstances of the case . . . first consideration being 
given to the welfare while a minor of any child of the family who has not attained 
the age of eighteen’ but, following legislation in 1984, when making a 
consent order, judges can confine their inquiry to looking at specified documents 
put before them, unless they think ‘there are other circumstances into which (the 
court) ought to inquire.” Furthermore, once an agreement is embodied in a consent 
order, it can be overturned only in very exceptional circumstances. 

Thus, in financial matters, the protectionist role of the court has largely been 
reduced to one of approving the substance of negotiated settlements. Consent 
orders are usually made by District Judges and I summarised interviews with these 
judges (who were at that time called ‘Registrars’) conducted in 1988 and 1989 
about how they exercised this jurisdiction thus: 


If any preponderant view emerges, it is perhaps that, subject to the technical correctness of 

the proposal, registrars are inclined to accept agreements which affect the adults alone either 

if both parties are legally represented or if the registrar is satisfied, probably after 

interviewing the parties, that they have properly understood and genuinely consent to their 

implications. 

However, they said they would be concerned about the adequacy of child 
support and that the burden of support should not unjustifiably be thrown on to the 
state. This standpoint was succinctly expressed by one registrar: 


We look very carefully at all children’s maintenance; if there are no children, we will usually 
accept consent orders provided the taxpayer is not expected to do too much, for example, 
with the mortgage.” 


After that research was completed, however, the Child Support Act 1991 almost 
entirely removed the jurisdiction of the courts to make orders for child 
maintenance, transferring that role to an administrative agency.*6 Although 
research evidence on the effects of the scheme is not yet available, it is likely in 
due course to remove child maintenance from the scope of negotiations. 
Nevertheless, at present the negotiation process culminating in an agreed order is 
the most extensive mode of settling divorce issues. In 1993, 63,385 financial and 
property orders were made in this way.*” Essentially, the legal system delegates to 





31 These are: adultery making it intolerable for the petitioner to live with the respondent; that the 
respondent behaved in such a way that the petitioner cannot reasonably be expected to live with him or 
her; desertion by the respondent for two years; separation for two years if the respondent consents to 
divorce; separation for five years. 

32 Matrimonial Causes Act 1973, s 25; Livesey v Jenkins [1985] AC 424. 

33 Matrimonial and Family Proceedings Act 1984, s 3, inserting s 33A into the Matrimonial Causes Act 
1971; Matrimonial Causes Rules 1984, SI 1511, inserting Rule 76A into the Matrimonial Proceedings 
Rules 1977. 

34 Minton v Minton [1979] AC 593. 

35 Eekelaar, Regulating Divorce (Oxford University Press, 1991) p 154. 

36 For an account of the genesis of the scheme, see Maclean and Eekelaar, ‘Child Support: the British 
Solution’ (1993) 7 Int J Law & Fam 205. 

37 Judicial Statistics: Annual Report 1993 (1993) Cm 2623, Table 5.9. 
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the legal profession the task to protect their clients’ interests in these 
negotiations.*8 

The judicial system therefore provides a framework within which the negotiation 
process occurs, and an ultimate ‘safety net’ to ensure apparent good practice. 
Research has rejected the extravagant claims sometimes made in the early days by 
proponents of mediation that lawyers were necessarily inclined to encourage 
litigation.*? Nevertheless, negotiation is usually conducted on the parties’ behalf 
by professionals who can be characterised by Gwynn Davis’s description as 
‘partisans.’“° True negotiation is only possible if conducted by partisans, each 
approaching the process from the point of view of their clients’ interests. This 
provides the maximum safeguard to each side when compromises are struck.*! 
The courts have abandoned attempting to police the nation’s morals regarding 
marital behaviour and have on the whole left the financial implications to be sorted 
out by the parties’ lawyers. 


(c) The Rise and Fall of the New Protectionism: the Welfare of 
the Child 


Among his criticisms of the divorce court of 1860, MacQueen included the 
absence of any machinery to assist the court to decide on the custody and 
maintenance of children. Yet worries over the effects of divorce on children 
formed no part of the official perception of the ‘problem’ of divorce until well into 
the twentieth century,” surfacing in the Denning Committee report in 1947. Since 
the 1930s, some magistrates’ courts (which then dealt with custody, maintenance 
and separation applications by the thousands of people whose marriages were 
breaking up, but who were too poor to use the divorce court) drew on officers of 
the probation service to interview applicants and attempt to bring about a 
reconciliation. The Denning Committee thought this practice should be extended ` 
to the High Court and recommended the appointment of Welfare Officers with a 
power to review cases involving children and to attempt to reconcile the parents. In 
addition, the officer would report to the court and the judge, too, should have 
power to see the parents and children ‘separately and in private.’ This initiative 
was taken up in 1950, with the appointment of the first Welfare Officer to the High 
Court in London.“ 

The Royal Commission on Marriage and Divorce (Morton Commission), 
appointed in 1951 and reporting in 1956, while recommending the retention of the 
matrimonial offence doctrine and the protectionist jurisdiction of the court, as 


38 In Dinch v Dinch [1987] 1 All ER 818, Lord Oliver said that, while it was the duty of a court to 
consider the propriety of a consent order it was asked to make, ‘the primary duty in this regard must lie 
on those concerned with the negotiation and drafting of the terms of the order’: at p 821. 

39 Davis, Partisans and Mediators: The Resolution of Divorce Disputes (Oxford University Press, 1988), 
esp pp 120— 122; Ingleby, ‘The Solicitor as Intermediary’ in Dingwall and Eekelaar (eds), Divorce, 
Mediation and the Legal Process (Oxford University Press, 1988); see also Eekelaar and Dingwall in 
ch 1 of that work. The research reported by Davis, Cretney and Collins in Simple Quarrels (Oxford 
University Press, 1994) overwhelmingly demonstrates the ‘settlement culture’ among lawyers. 

40 Davis, op cit n 39. 

41 Nevertheless, Davis, Cretney and Collins, op cit n 39, express concern that frequently solicitors settle 
through sheer inertia or poor case management, offering inadequate protection to their clients. 

42 MacQueen, op cit n 1, p xv. i. 

43 Eekelaar, op cit n 35, ch 3. 

44 op cit n 19, para 34. . 

45 In 1956 there was still only one such officer who was a deputy principal probation officer seconded 
part-time by the Divorce Division; he was assisted by two female probation officers: see Report of the 
Royal Commission on Marriage and Divorce (Morton Commission) (1956) Cmnd 9678, para 388. 
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described above, was nevertheless more aware of the welfare of children than its 
predecessor of 1912. It recommended that in every divorce case the court should 
be ‘satisfied that the arrangements proposed for the care and upbringing of any 
children under sixteen years of age are the best which can be devised in the 
circumstances’ and decline to make the decree absolute unless so satisfied.“ This 
suggestion was implemented in 1958.4 Such was the importance placed upon this 
new judicial role that, even after the introduction of the ‘special procedure’ in 
1977, in children cases the judge fixed an appointment with the petitioner to 
discuss the proposed arrangements for the children. 

The Morton Commission bolstered its recommendation by proposing that there 
should be a ‘system’ of court welfare officers. The officers would not look into 
every case, as the Denning Committee had wanted, but only cases where a report 
was called for by the judge. But the service should extend beyond London to deal 
with divorces granted in the provinces, with its personnel drawn from the 
probation service.** This was implemented in 1959% and thus arose the curious 
English arrangement that, outside London, court welfare work is located in the 
service whose primary function is to deal with the criminal population and falls 
under the managerial supervision of the Home Office. 

This aspect of probation work increased in line with the increase in divorce, 
especially after 1971.5 During the 1980s, however, divorce court welfare work 
became embroiled in controversy as some welfare officers began overtly to claim 
to be attempting to conciliate (in the sense of ‘mediate’>') between the parties in 
order to bring about agreement. This was seen to conflict with the primary duty to 
investigate and report to the court, and some welfare officers received heavy 
criticism from the courts. It seems that the service has now abandoned any explicit 
claims to engage in conciliation while continuing to adopt practices which may 
assist towards an agreed outcome.’ 

While the importance of the work of welfare officers grew, albeit that it became 
controversial, the other reform achieved by the Morton Commission failed. 
Research carried out in the early 1980s indicated that the system of appointments 
with judges seemed to serve little purpose.” Appointments often lasted less than 
five minutes. All the judge did was to tick a box after the phrase ‘the arrangements 
are satisfactory’ or ‘the arrangements are the best that can be devised in the 
circumstances.’ Divorces were hardly ever delayed. Perhaps it was a mistake for 
anyone to have expected more. The Morton Commission had merely hoped that 
the procedure would concentrate the minds of the parents and encourage them to 
fulfil their responsibilities, ideally by becoming reconciled.54 Nevertheless, the 





46 op cit n 45, para 373. In exceptional circumstances the court would be permitted to allow the decree to 
be made absolute on the party obtaining the decree undertaking to bring matters concerning the 
children to the court within a specified time. 

47 Matrimonial Proceedings (Children) Act 1958. The relevant provision subsequently became s 41 of 
the Matrimonial Causes Act 1973. 

48 op cit n 45, para 390. 

49 James and Hay, Court Welfare in Action (London: Harvester Wheatsheaf, 1993) p 22. 

50 3,370 reports were prepared in 1961; 12,916 in 1971 and 26,410 in 1990: James and Hay, above n 48, 
pp 22—23. The numbers of divorces in those years were the following: 24,936 (1961); 68,755 (1971); 
155,239 (1990): Judicial Statistics relevant years. 

51 ‘Conciliation’ in this sense is distinct from ‘reconciliation,’ which is used to mean bringing the parties 
together again. 

52 See James and Hay, op cit n 49, ch 3. 

53 Davis, MacLeod and Murch, ‘Undefended Divorce: should section 41 of the Matrimonial Causes Act 
be repealed?’ (1983) 46 MLR 121. 

54 op cit n 45, para 377. 
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appointment system was abandoned in 1991 when the Children Act 1989 came into 
effect. A petitioner must still set out the proposed arrangements for the children, 
but all the judge needs to do is consider whether the arrangements call for the 
exercise of any of the court’s powers; he need not consider whether they are 
satisfactory or the best that can be done for the child.* The Government’s 1993 
reform proposals do not expect the court to do even this; all it would do is ensure 
that any order it was asked to make was within its statutory powers.* As for child 
maintenance, it has already been remarked that this has been virtually removed 
from the courts’ jurisdiction by the Child Support Act 1991. The protectionist 
mission of the court under the traditional civil divorce system has collapsed. 


(d) The Ultimate Challenge: Costs and Conciliation 


The removal of children’s appointments was but one illustration of a widespread 
process characteristic of family law policy in the 1980s: the gradual withdrawal of 
the legal protection of and support for people living in families. Henceforth, family 
members were to be encouraged to exercise individual responsibility towards each 
other.*” Resort to ‘family responsibility’ has tended to accompany budgetary- 
driven cutbacks in community support in the past, and the official interest in the 
conciliation movement (now more often referred to as ‘mediation’) is a further 
manifestation of this process. 

Conciliation grew out of the ruins of reconciliation. Both the Denning 
Committee (1947) and the Morton Commission (1956) had placed a great deal of 
hope in reconciliation. But the failure to establish the machinery envisaged by the 
Denning Committee meant that the effort at promoting reconciliation was virtually 
confined to reducing some of the obstacles towards it created by the matrimonial 
offence doctrine.** The Church of England’s 1966 Report, Putting Asunder: a 
Divorce Law for a Contemporary Society, sought to breathe new life into the idea 
of reconciliation, but the Law Commission, later in the same year, rejected its 
proposal to make a detailed investigation into each troubled marriage as being 
impracticable.*? In the new atmosphere created by the reformed divorce law of 
1971, the Finer Committee on One-Parent Families, reporting in 1974, moved the 
agenda for policy development decisively from reconciliation to conciliation, 
which it saw as a process of ‘assisting the parties to deal with the consequences of 
the established breakdown of their marriage.’ Even within the marriage 
guidance movement, the impulse to try to keep marriages together weakened.®! 


55 Children Act 1989, Sched 12, para 31. 

56 Looking to the Future: Mediation and the Ground for Divorce — A Consultation Paper (1993) Cmnd 
2424, para 8.17. 

57 Bainham, ‘The Privatisation of the Public Interest in Children’ (1990) 53 MLR 206; Eekelaar, 

‘Parental Responsibility: State of Nature or Nature of the State?’ (1991) JSWFL 37; Cretney, 

‘Defining the Limits of State Intervention: the Child and the Courts’ in Bevan and Freestone (eds), 

Children and the Law (Hull University Press, 1990); Parton, Governing the Family: Child Care, Child 

Protection and the State (London: Macmillan, 1991) ch 2. 

For example, a person who continued to live with his or her spouse knowing they had committed an 

offence risked losing the chance of divorce because he or she could be held to have condoned the 

offence. The effect of this rule was mitigated, but not removed, in 1963: see Eekelaar and Dingwall, 

op cit n 39. ' 

59 Law Commission, Reform of the Grounds of Divorce: The Field of Choice (1966) Cmnd 3123. 

60 Report of the Committee on One Parent Families (Finer Committee) (1974) Cmnd 5629, vol 1, para 
4.288. 

61 See Eekelaar and Dingwall, op cit n 39, at p 13, citing a 1979 Report of a Home Office Working 
Party. 
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This new aspiration was first translated into practical form by the establishment 
with private funding of a family conciliation service in Bristol in 1978—79. Since 
then, the voluntary sector has grown in strength. The National Family Conciliation 
Council, established in 1981 and later renamed the National Association of Family 
Mediation and Conciliation Services (NAFMACS), introduced quality controls 
over mediation by establishing a system of accreditation to suitable agencies, and 
by 1993 fifty-eight services had been accredited, dealing with some 6,500 cases a 
year. A smaller group, the Family Mediators’ Association (FMA), deals with 
about 1,500 cases a year. Most NAFMACS mediation is confined to child- 
related issues, while FMA mediation includes ‘comprehensive’ coverage, though 
the former group is expanding its comprehensive service. The ‘out-of-court’ or 
‘independent’ schemes at present operate alongside the legal system. They 
normally receive referrals by solicitors rather than courts themselves and, if 
successful, may submit the outcome to the courts. Their methods (including the 
involvement of lawyers) and the extent of their ‘success,’ as measured by client 
satisfaction, producing agreements and reducing overall costs associated with 
divorce, is at present the subject of extensive debate and research. 

Also during this period, the courts themselves experimented with a variety of 
schemes to induce litigants to settle: so-called ‘in-court’ conciliation. A standard 
procedure is described in this way: 


An appointment is fixed before the registrar (now District Judge) at an early date, at which 
the parties and their legal advisers, if any, and the divorce court welfare officer, attend. 
There are no sanctions for non-attendance. If this issue has not been previously resolved by 
the parties (as often happens), the registrar seeks td establish the area of disagreement, 
following which the parties, their advisers and the divorce court welfare officer confer in a 
separate room and seek to resolve the dispute. (In some schemes the registrars merely 
explain the purpose of the appointment and send the parties to the welfare officer straight 
away.) If they succeed, an order is made. If they fail, the registrar gives directions for the 
trial of the dispute.“ 


By 1989, such schemes operated in 83 divorce county courts. In my research at 
the same time, 76 per cent of the registrars interviewed operated some such 
scheme for disputes involving children, but only 18 per cent for financial disputes 
(and some of these confined it to property disputes). Roberts® has observed 
that: 


Procedurally, these interventions are extremely varied; sometimes they are managed by the 
judges themselves, but in cases involving children, they may be left entirely in the hands of 
divorce court welfare officers. 


The Children Act 1989 sought to extend the reach of court management over the 
course of litigation concerning children. When applications are made in matters 


62 See Looking to the Future: Mediation and the Ground for Divorce: A Consultation Paper (1993) Cmnd 
2424, p 84; Roberts, ‘Alternative Dispute Resolution and Civil Justice: An Unresolved Relationship’ 
(1993) 56 MLR 452, at p 455. 

63 These matters are not the subject matter of this article. There is a vast literature, especially in the 
United States. An excellent overview is provided by Teitelbaum and DuPaix, ‘Alternative Dispute 
Resolution and Divorce: Natural Experimentation in Family Law” (1988) 40 Rutgers LR 1103. 

64 Report of the Inter-Departmental Committee on Conciliation (Robinson Committee) (London: HMSO, 
1983) para 3.14. € 

65 Eekelaar, op cit n 35, p 155. A well-publicised scheme for dealing with financial disputes operates at 
Edmonton and Brentford county court: see Gerlis and Rose, ‘Financial In-court Conciliation — An 
Update’ (1992) 22 Family Law 280. i 

66 op cit n 62, at p 459. 
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concerning their upbringing, the court will usually make an appointment ‘for 
directions’ in order to fix a timetable for the progress of the case. These are often 
used to propel the parties towards a settlement, perhaps by requiring further 
negotiation, or by directing the parties to a mediation agency.” 

Although these developments seem to enhance the role of the courts in family 
matters, their whole purpose is in fact to encourage, or even impel, the parties 
away from the courts and into settlement outside the courtroom. Although ‘out-of- 
court’ or ‘independent’ mediation has often been advocated on the grounds that it 
promotes the well-being of the parties and their children, justifications for in-court 
conciliation were from the beginning cast in terms of cost-saving.® This is 
particularly apparent in the Government’s proposals made in 1993 for divorce 
reform. In 1990, the Law Commission had proposed a scheme for reforming the 
divorce law which would, in essence, permit a divorce to be granted after one year 
had elapsed since one of the parties filed a sworn statement of his or her belief that 
the marriage had broken down irretrievably. The Government saw this as an 
opportunity to reduce the costs of publicly funded legal aid and advice which was 
devoted to matrimonial matters. Hence it proposed that the occasion for filing the 
statement could be used for subjecting the applicant to an interview at which strong 
financial incentives would be created to divert him or her from lawyers to 
mediation. This would apply beyond cases where‘conflict might be publicly 
funded. Thus it was stated: 


Some parties would decline to mediate. That must be their right provided that the effect was 
not to impose unnecessary costs on the taxpayer. In those circumstances there might be no 
alternative to involving lawyers on both sides. But the Government considers that there 
should be strong incentives for them to resolve issues and strong disincentives to their having 
a protracted and expensive fight. The arguments here apply equally where the parties are 
both funding themselves and where one or both are being funded by the taxpayer. 


The one certainty is that parties who indulge in extended arguments will be poorer as a result. 
That is a reason why the Government wishes to encourage the use of mediation.” 


This approach is based on the false view that the alternative to mediation is 
litigation and ignores the fact that matrimonial legal work consists primarily of 
management (assembly of information, provision of advice, dealing with third 
parties) and is overwhelmingly orientated towards settlement. The emerging 
policy has the potential to become a new form of protectionism, promoted more by 
government than the courts; a protectionism that restricts the opportunities for 
individuals to pursue what they perceive to be their interests in order to promote 
what is considered an intrinsically greater good, for the parties but particularly for 
the state. This is no longer the sanctity of marriage, nor perhaps even the welfare 
of the children, but the minimisation of legal conflict and (particularly) of legal 
costs. 


B The Inherent Jurisdiction: The Court as Parent 


No examination of English family proceedings can ignore the role of the ‘inherent’ 
jurisdiction, for it is in the exercise of this jurisdiction that the courts developed 


67 See further Roberts, op cit n 62, at p 460. 

68 This is explored fully in Eekelaar, op cit n 35, esp pp 27—33. 

69 Law Commission, Family Law: The Ground of Divorce (1990) Law Com No 192. 

70 op cit n 56, paras 9.20, 9.21. The disincentives will take the form of costs sanctions: para 9.23. 
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their most powerful protective activities. Yet, as will be seen, this function, too, 
has now been significantly circumscribed by an increasing sensitivity to protecting 
individual rights against paternalistic interventions. As will be seen, the rights now 
claiming protection are not only those of adults: the children’s rights movement is 
having an impact here as well. 

From the late seventeenth century, the Court of Chancery claimed a power, 
derived from the monarch, to exercise protection and, indeed, control over people 
with disabilities; in particular, children. The court does not simply act as a delegate 
of the child’s natural parents; it has considerably wider powers. The relationship 
between this ‘inherent jurisdiction’ and the wardship jurisdiction, which originated 
earlier with the purpose of safeguarding the property of a child who had no parent, 
is obscure.”! The two jurisdictions have often been treated as being 
indistinguishable, but more recently the point has been made that the wardship 
jurisdiction is simply one mode of exercising the inherent jurisdiction. The 
difference is that in the case of wardship the court retains a continuing supervision 
over the child and, except insofar as the court delegates the power to decide (for 
example, to the Official Solicitor), no important decision may be made with 
respect to the child without the permission of the court.”” 

The scope of the inherent jurisdiction is potentially vast. The criterion for 
intervention is that it is the court’s duty to treat the child’s welfare as ‘paramount.’ 
In 1970 this was interpreted as meaning that anyone else’s interests (or rights) 
regarding the child, including those of the child’s parents, were only of relevance 
insofar as they were relevant to assessing the child’s welfare.” The following 
statement is typical: 


In saying that the power exists we are doing no more than to affirm the unlimited nature of 
the court’s inherent jurisdiction over minors, a jurisdiction which empowers and may require 
the court to override the wishes of a minor, even if he or she has sufficient understanding to 
make an informed decision.” 


Under this jurisdiction the courts may issue orders against third parties (for 
example, that a person should not visit a child; or a newspaper should not publish 
material about a child”) and authorise medical procedures on a child,” even 
against the wishes of a child who is otherwise legally competent to decide these 
matters.” Other administrative procedures may be triggered by warding a child, 
such as restricting the issue of a passport and notifying its name to ports and 
airports. 

It has been pointed out that this jurisdiction differs from usual civil proceedings 
‘where a judge sits purely as an arbiter and relies on the parties for his 
information,’ because here the judge ‘is not sitting purely, or even primarily, as an 
arbiter but is charged with a paramount duty of protecting the interests of one 


71 For a detailed discussion, see Seymour, ‘Parens Patriae and Wardship Powers: Their Nature and 
Origins’ (1994) 14 OJLS 159. 

72 See examples given in Law Commission, Family Law: Review of Child Law: Wards of Court (1987) 
Working Paper No 101, pp 17—18. 

73 Jv C [1970] AC 668. 

74 re W (a minor) [1992] 4 All ER 627, at p 646 (per Nolan LJ). 

75 re X (a minor) (wardship: restriction on publication) [1975] Fam 47. 

76 See In re B (a minor) (wardship: sterilization) [1988] 1 AC 199 (sterilisation of a mentally handicapped 
seventeen-year-old girl). 

77 re R (a minor) (wardship: medical treatment) [1991] 4 All ER 177; re W (a minor) (medical treatment) 
[1992] 4 All ER 627. For a review, see Seymour, op cit n 71, at pp 180ff. 
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outside the conflict.” Therefore, the judge is not bound by strict rules of 
evidence and has power to appoint a representative for the child. It is usual for the 
Official Solicitor to be appointed, since this will be publicly funded.” 

The Office of the Official Solicitor emerged in the eighteenth century, but its 
modern form was established in 1875. It is situated in London and has a staff of a 
little over one hundred, mostly lawyers and civil servants.®° Its primary function 
is to represent the interests in litigation of people under some incapacity, especially 
children. As guardian ad litem, the Official Solicitor does not merely represent the 
child’s views but acts in what he believes to be in the minor’s best interests.*! In 
this capacity he may assent to the medical or psychiatric examination of the child. 
The staff does not,. however, have special training for dealing with children, and 
therefore relies heavily on consultants, especially psychiatrists.’ This might seem 
strange for a group whose function often involves interviewing children, but the 
Official Solicitor is, indeed, a solicitor and he will normally brief a barrister to 
present his view and, where feasible, that of the child, to the court. Nevertheless, 
the courts have said that the Official Solicitor should only be appointed where it is 
thought his intervention would be ‘of enormous value’® and in 1989 the office 
took on just over one thousand new cases.™ 

In order to carry out these tasks effectively, the jurisdiction has developed an 
impressive flexibility and speed of action. In one case® concerning an application 
for an abortion to be performed on a twelve-year-old girl, the judge telephoned the 
Official Solicitor at 12.45 p.m. who had briefed counsel to appear before the court 
at 2.00 p.m. and interviewed the child at 3.00 p.m. However, this is exceptional 
and it should not be thought that the office always acts so quickly, especially in 
cases occurring outside London. 


C The Challenge of Individual Rights 


(a) Curbs on the Inherent Jurisdiction 


In spite of its scope for protecting the interests of children, the inherent jurisdiction 
is vulnerable to criticism for giving judges too much power to subordinate third 


78 Official Solicitor v K [1965] AC 201, at pp 240—241, per Lord Devlin. See a similar statement by 
Cross J in In re B (JA) (An Infant) [1965] 1 Ch 1112, at p 1117. 

79 See the explanation by Waite LJ in re T (a minor) (child: representation) [1993] 4 All ER 518, at 
pp 522—523. 

80 See David Venables (the Official Solicitor), ‘The Official Solicitor: Outline and Aspects-of his Work’ 
(1990) 20 Family Law 53. 

81 The Official Solicitor sees his duty as being ‘to sins such submissions to the court, having given due 
regard to the expressed views of the child concerned, as he thinks consistent with the child’s welfare or 
best interests’: Murch and Hooper, The Family Justice System (Bristol: Family Law, 1993) p 70. For 
an earlier account of the Office of the Official Solicitor, see Stone, The Child’s Voice in the Court of 
Law (London: Butterworths, 1982) pp 60—71 and Appendix B. 

82 See Masson, ‘The Official Solicitor as the Child’s Guardian ad litem under the Children Act 1989’ 
(1992) 4 J Child Law 58. If staff had social work or child care training, they may need to rely less on 
psychiatric reports. 

83 re F[1982] 1 WLR 102. See Practice Note [1993] 2 FLR 641, describing the kinds of cases in which it 
is thought appropriate that the Official Solicitor should be appointed guardian ad litem. 

84 See Venables, op cit n 80, at p 56. 

85 reB (wardship: abortion) [1991] 2 FLR 426. Similar speed occurred in a case involving an application 
to perform a Caesarian section on an adult woman against her wishes: ‘The Official Solicitor answered 
the call of the court within minutes’: per Sir Stephen Brown P in re S (an adult: refusal of medical 
treatment) [1992] 4 All ER 671, at p 672. 
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party interests (and even children’s rights) to their subjective evaluations of a 
child’s welfare. In the 1980s it became apparent that social services departments of 
local authorities were increasingly bringing wardship proceedings as a means 
whereby children could be committed (by the judge) into state care without having 
to satisfy the more rigorous evidential and-definitional requirements of statutory 
child protection law. It was believed that the rights of parents should be better 
safeguarded in such cases. The Children Act 1989, therefore, (i) confined state 
intervention in child protection law more precisely, and restrictively, to situations 
where children were suffering, or likely to suffer, significant harm® (parents 
were to have more freedom with respect to children falling outside this category), 
(ii) removed the power of judges to use the inherent jurisdiction to commit children 
into care, and (iti) placed heavy restrictions upon the ability of local authorities to 
apply to a court for the exercise of ‘that jurisdiction.®’ It now seems that the 
inherent jurisdiction, or wardship, will be confined to exceptional cases, such as 
where third parties need to make significant decisions affecting a child’s well- 
being and these cannot be made within normal institutional frameworks.* 


(b) Restraints on Protectionism Imposed by Procedural Rights 


In 1994, Steyn LJ emphasised that child protection cases do not follow strict 
adversarial procedures, so that, for example, 


the general legal professional privilege attaching to an expert’s report must . . . yield to the 
greater value to be attached to the particular legislative purpose of making the child’s welfare 
the sole criterion in care proceedings.” 


Similarly, in 1963 the House of Lords held that adult parties in a wardship case 
were not entitled to see a report submitted (in that case by the Official Solicitor) to 
the court on behalf of the ward. Nevertheless, their Lordships recognised that 
principles of procedural justice were at stake and were at pains to state that such 
reports should only be withheld from parents in exceptional circumstances.” For 
the same reason, while there is no rule against a judge or magistrate seeing a child 
privately to hear his or her views in any family proceedings, the court cannot 
promise the child to keep confidential anything said that may affect the outcome as 
this must be communicated to the parties ‘as a matter of justice.’?! This is why 
welfare officers’ reports are made available to the parties.” 

It is, however, within statutory child protection proceedings in the Family 
Proceedings (formerly ‘Magistrates’) Courts where the subjection of a broad 
protectionist jurisdiction to procedural justice has been most marked. Strangely, 
before the Children Act 1989, parents were not parties to such proceedings (which 
were seen as being between the local authority and the child). Although the parents 
could answer allegations made against them, they could not receive legal aid to 


86 Children Act 1989, s 31. 

87 Children Act 1989, s 100. 

88 In R v Central Independent Television plc [1994] 3 WLR 20, the Court of Appeal refused to use the 
inherent jurisdiction to prohibit the publication of press reports which could have harmful consequences 
to children, saying that his power should be exercised only with respect to children involved in court 
proceedings. The right of freedom of expression prevailed over the children’s welfare. 

89 Oxfordshire County Council v M [1994] 1 FLR 175. 

90 Official Solicitor v K [1965] AC 201. 

91 Re M (a minor) (Justices’ Discretion) [1993] 2 FLR 706; B v B, The Times 13 May 1994, (1994) 24 
Family Law 517. 

92 Bainham, Children: The New Law (Bristol: Family Law, 1993) pp 461— 462. 
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cover legal representation, and frequently the lawyer appointed to represent the 
child actually presented the parents’ case.” The 1989 Act, however, allowed 
independent representation for parents and generally enhanced their procedural 
rights against local authorities.’ 

This put the position of parents in public law cases on the same footing as it had 
always been in private law family proceedings. As for the child, the Children Act 
1989 increased the occasions when a guardian ad litem would be appointed in child 
protection cases by creating a presumption in favour of appointment unless the 
court was positively satisfied this would not be necessary in order to safeguard the 
child’s interests.” In these proceedings, guardians ad litem are drawn from 
panels whose members will almost always have social work training. Although 
panels are funded by local authorities, their members must not be employed by 
them.and the authorities must not act in any way to limit their independence.” 
The ‘panel’ guardians prepare a report and are represented in court through a 
lawyer. 

But the Children Act also recognises the heightened awareness of the interests of 
children in having their voice heard. In considering a child’s welfare, courts are 
instructed to have regard to a checklist of factors, the first among which is ‘the 
ascertainable wishes and feelings of the child concerned considered in the light of 
his age and understanding’*’; medical examinations are not to be carried out on 
children who are subject to various orders without their consent.” Consistently 
with these sentiments, the Act provides that, if no guardian has been appointed for 
the child and the court thinks the child has sufficient understanding to instruct a 
solicitor, the court may appoint a solicitor to represent the child. 

This last provision has proved to have significant consequences. Suppose a 
guardian ad litem has been appointed and instructs a solicitor but the child 
disagrees with those instructions. A rule of procedure enacted in 1991 provides 
that a solicitor is bound to follow the guardian ad litem ‘unless he considers, 
‘having taken into account the views of the guardian ad litem and any direction of 
the court . . . that the child wishes to give instructions which conflict with those of 
the guardian ad litem and that he is able, having regard to his understanding, to 
give such instructions on his own behalf, in which case he shall conduct the 
proceedings on his own behalf.’!™ If that happens, the court may give leave for 
the guardian ad litem to instruct another solicitor." So now both the child and _ 
the guardian ad litem may be legally represented; as can the parents, certain other 





93 See Dingwall, Eekelaar and Murray, The Protection of Children: State Intervention and Family Life 
(Oxford: Basil Blackwell, 1983) ch 8 and pp 241 — 242. 

94 For example, the investigatory powers of local authorities in emergencies were more closely 
controlled and local authorities were bound to allow parents to keep in contact with their children 
unless this was expressly ruled out by a court. For a discussion of the emergence of a greater ‘legalism’ 
under the Children Act 1989, see Parton and Martin, ‘Public Inquiries, Legalism and Child Care in 
England and Wales’ (1989) 3 Int J Law & Fam 21. 

95 Children Act 1989, s 41(1). 

96 R v Cornwall County Council [1992] 1 WLR 427. In 1988 there were about 2,550 panel members on 
61 panels. These serve the child protection system throughout England and Wales: see Murch and 
Hooper, op cit n 81, p 71. 

97 Children Act 1989, s 1(3)(a). 

98 Children Act 1989, ss 43(8), 44(6)(b); Sched 3, paras 4(4), 5(5). 

99 Children Act 1989, s 41(3), (4). 

100 Family Proceedings Courts (Children Act 1989) Rules 1991, SI 1991/1247, Rule 12(1)(a). 
101 See re H (a minor) care proceedings: child’s wishes) (1993) 23 Family Law 200. Decided on 20 May 
1992. 
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interested parties (such as grandparents!) and, of course, the local authority. 
Child protection cases are now often packed with lawyers.! Courts need to pay 
as much attention to the sometimes competing claims of procedural justice as to the 
child’s welfare. . 


(b) An Added Restraint (or Opportunity?): the Child as Party 


The Children Act 1989 also enhanced children’s opportunities to be heard in 
private law family proceedings. Before this Act, it seemed that the only 
opportunity for a child to become a party to a dispute about his or her upbringing 
was to intervene in or after divorce proceedings between his parents.!” This may 
still be done, and recently a judge ordered that the children should be separately 
represented where she thought their views should be so expressed.! But the Act 
gave children the new right to seek the leave of the court to institute proceedings 
themselves by applying for any ‘section 8’ order (ie an order concerning 
residence, contact or other matter concerning the child’s upbringing) to be made 
with respect to himself or herself. 1 

But the child still needs to be represented. The traditional position of English law 
regarding representation of children is that, where a child is allowed to bring a 
case, this must be done through a ‘next friend’ or, if the child is a defendant, 
through a guardian ad litem. Any adult might act in these capacities and they would 
normally instruct a solicitor on the basis of an assessment of the child’s interests. 
However, in view of the developments in public law, in 1991 the Family 
Proceedings Rules Committee decided to put a child involved in private law 
proceedings in the same position as a child in public law proceedings.’ Thus the 
rules were amended in 1992.'°8 The result is that, if a minor (a person under 18) 
wishes to begin proceedings without a next friend or defend without a guardian ad 
litem, he or she may either: 


(i) ask the court directly for permission to act on his/her own (if the court 
thinks the child has sufficient understanding to participate, it must allow the 
child to proceed alone); or 

(ii) ask a solicitor to act for him or her (the solicitor must decide whether the 
child is able, having regard to his understanding, to give instructions). 


If, after proceedings have already begun with a next friend or guardian ad litem, 
the child wishes to proceed alone, he or she must first ask the court to remove 
them, and the court must do this if it thinks the child has sufficient understanding to 
proceed without them.! 

In one case,!!° an eleven-year-old boy intervened in the divorce proceedings 
between his parents and was represented by the Official Solicitor. The court 


102 See In re M (minors) (representation) [1993] 2 FLR 822. 

103 This was the subject of adverse comment by Lord Keith of Kinkel in Birmingham City Council and 
Others v H (a minor) [1994] 1 All ER 12, at pp 13—14. See also re M (minors) [1993} 2 FLR 822. 

104 Downing v Downing (Downing Intervening) [1976] Fam 288; the intervention might occur some time 
after the dispute was over. 

105 L v L (minors) (separate representation) [1994] 1 FLR 156. 

106 Children Act 1989, s 10(2)(b), (8). 

107 The history is explained by Mr Justice Thorpe in ‘Independent Representation for Minors’ (1994) 24 
Family Law 20. 

108 Family Proceedings (Amendment) Rules 1992, SI 1992/456, inserting Rule 9.2A into the 1991 Rules. 

109 See re S (a minor) (independent representation) [1993] 3 All ER 36, at p 43, per Sir Thomas Bingham 
MR 


110 re S (a minor) (independent representation) [1993] 3 All ER 36. 
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refused to allow him to discharge the Official Solicitor from his role, believing him 
to be insufficiently capable of expressing his own interests. But, in another case,!!! 
the outcome was different. A thirteen-year-old adopted girl, whose adoptive 
relationship had become very strained, sought an order authorising her to live with 
her ‘natural’ aunt. She persuaded a solicitor to accept her instructions, but her 
adoptive parents wished the court to make her a ward of court and appoint the 
Official Solicitor to act as her guardian ad litem. The Court of Appeal held that if 
the girl was old enough to instruct a solicitor herself, she should not have a 
guardian ad litem imposed on her. However, the court also held that it had the 
ultimate right to overrule a solicitor’s judgment as to the capacity of the child to 
give instructions (although this was not expressly stated in the rules).!? If it 
decided against the solicitor, it could appoint a next friend or guardian ad litem for 
the child. 

Of course, the fact that a child may now sometimes bring proceedings 
independently of any other proceedings for a decision about where she should 
live,''3 and may do so by instructing a solicitor to present her case which cannot 
be overridden by the superimposition of a guardian ad litem, does not mean that 
children, even of this maturity, have acquired the legal right to decide how they 
should be brought up. First, the child has to convince the solicitor (subject to 
ultimate oversight by the court) of her ability to give instructions and then the 
Legal Aid Board of the propriety of the claim.'* Booth J has expressed this in 
perhaps deliberately intimidating fashion. Ability to give instructions as a party, 
she said, means 


much more than instructing a solicitor as to his own views. He may give evidence and he may 
be cross-examined. He will hear the other parties, including in this case his parents, give 
evidence and be cross-examined. He must be able to give instructions on many different 
matters as the case goes through its stages and to make decisions as the need arises . . . The 
child also will be bound to abide the rules which govern other parties, including rules as to 
confidentiality .!"5 


Permission must then be sought of a High Court judge!!* for the application to be 
made. The decision will not necessarily be made on the basis of the child’s best 
interests, as this has been held not to be a decision concerning the child’s 
upbringing.!!” In one case in which a fourteen-year-old girl’s relations with her 
parents had become strained and she wanted the court to compel her parents to give 
their permission for her to go on a two-week holiday to Bulgaria with the family of 
a friend of hers, the judge refused leave, saying the jurisdiction should be reserved 
for ‘important’ matters; court interventions in cases like this, observed Johnson J 





111 re T (a minor) (child: representation) [1993] 4 All ER 518. 

112 Waite LJ thought that judges could be expected to use this power ‘sensitively’ and said that ‘in 
borderline cases’ the solicitor’s view should be given the ‘benefit of the doubt’: [1993] 4 All ER 518, 
at p 530. 

113 As in re AD (a minor) (child’s wishes) (1993) 23 Family Law 405, where a 14-year-old girl sought an 
order allowing her to live at the home of her boyfriend’s parents. No order was made as ‘certain 
directions designed ultimately to assist in achieving a family reconciliation were made.’ 

114 There is some anecdotal evidence that it is difficult to persuade Legal Aid Committees to support such 
cases: see Burrows, ‘Letter’ (1994) 24 Family Law 38. There may be concern that applications are 
being made by children to get around legal aid restrictions if the applications were made in the name of 
their parents. 

115 re H (a minor) (role of the Official Solicitor) [1993] 2 FLR 552. 

116 Practice Direction [1993] 1 All ER 820. 

117 re A & W (minors) (Res Order: leave to apply) [1992] Fam 182. 
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wisely, could do more harm than good.!!8 Then, if the application is granted, the 
court is still required to make the child’s ‘welfare’ its ‘paramount 
consideration,’!? although weight will be given to her views.'”° 

Looking forward, one may ask how far these developments indicate that the 
court’s protective function in such cases may be replaced by the role of acting as 
arbiter between the arguments of the child’s lawyers and those of the lawyers of 
other parties. It may be unwise, both for a solicitor and the court, to assess 
children’s views without taking into account the context in which they are 
expressed and it is unclear how far lawyers who have children as clients are able to 
set them in their true context.!?! For the same reason, judges and magistrates 
should be cautious about seeing children privately in their office.!** There is also 
the danger that parents may pressurise the child to seek independent representation 
in order to have a guardian whom they fear will oppose their interests removed. !”7 

But courts have the power to require a report by a welfare officer when 
considering ‘any question with respect to a child under (the Children) Act,’!”4 and 
it would seem that they may be well advised to seek a welfare officer’s assessment 
of the background to such applications. In fact, they may go further even than that. 
It is open to the court, in especially difficult cases, to appoint the Official Solicitor 
to act as amicus curiae. Normally, the Official Solicitor assumes this role on the 
instruction of the Attorney-General to advise the court when some difficult point of 
law (often one involving a foreign element) is involved. But in Re H (a minor) (role 
of the Official Solicitor) ,'*> Booth J attributed to the amicus a much wider role in 
a complex case involving a fifteen-year-old boy who wished to live apart from his 
family. He had been made a ward of court but wished to conduct his own case 
without the Official Solicitor as guardian. Although Booth J allowed him to 
discharge the Official Solicitor as guardian, she requested the Official Solicitor to 
continue as amicus. In this capacity, although no longer acting as representative of 
the child (and therefore not as a party with a right to call witnesses and to appeal), 
the Official Solicitor may ‘instruct his own adviser’ (eg a psychiatrist) and present 
those views to the court and 


will be subject to the directions of the court and by its direction must be furnished with all 
necessary authority to carry out such investigations as the court requires. He must receive all 
papers, reports and other documents. 


This is a substantial modification of the orthodox adversarial process. It is curious 
that the willingness of the courts to instigate such a vigorous investigative role has 
arisen in a context where a child has entered fully into the adversarial process and 
did not occur (apart from the employment of welfare officers) where the only 


118 re C (a minor) (leave to seek s 8 order) [1994] 1 FLR 26. 

119 Children Act 1989, s 1(1). 

120 ibid s 1(3)(a). 

121 For a discussion of the problem of assessing children’s ‘competence,’ see Eekelaar, “The Interests of 
the Child and the Child’s Wishes: The Role of Dynamic Self-Determinism’ (1994) 8 Int J Law & Fam 
42. 

122 See B v B, The Times 13 May 1994, (1994) 24 Family Law 517. Welfare officers vary in their practice 
concerning whether they interview children at home or in their offices: James and Hay, op cit n 49; the 
practice of the Official Solicitor’s staff also varies, but it seems ‘panel’ guardians are more likely to see 
children at home: Masson, op cit n 82. 

123 See the worries expressed by Mr Justice Thorpe, ‘Independent Representation for Minors’ (1994) 24 
Family Law 20. 

124 Children Act 1989, s 7(1). 

125 [1993] 2 FLR 552. 
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adversarial parties were adults. Indeed, as we have seen, the investigative role 
where the adults are in agreement has all but disappeared. It would be ironic if the 
development of representation of children became the cause of a resurgence of 
court-centred investigation through the office of the Official Solicitor. 


Conclusions 


Looking at the overall picture, there may seem to be a contrast between an 
expansion of the legal process in the area of child protection and its restriction in 
relation to private law family problems. But this may be misleading. Two linked 
reasons can be given for the enhancement of ‘legalism’!® in public child 
protection law. The first is that greater recognition of the interests of family 
members, including those of the child, has been necessarily reflected in an 
expansion of their legally protected rights. But, second, as sensitivity to the child’s 
interests increased, particularly in the case of suspected sexual abuse, so did the 
potential for severely intrusive measures. The response to this has been to attempt 
to acquire legitimacy for such intrusions as do occur through the application of 
legal procedures. !?” 

In the private arena, too, the history of family law demonstrates an increasing 
willingness to give legal recognition to the interests of individual family members 
against each other.!?8 But just as ‘legalism’ weakens state powers over families, 
so conferment of individual rights weakens family solidarity. Partly for this 
reason, but mainly because of its perceived costs, government policy now seeks to 
reduce the role of law in family disputes. There has been a similar endeavour in 
child protection law, paradoxical as it may seem in view of what was said about the 
growth of legalism. Strong incentives were built into the Children Act 1989 to 
encourage local authority social services departments to deal with parents of 
children about whom they have concerns on a voluntary basis under the principle 
of ‘partnership’ between the authority and parents.!?° This policy is reinforced by 
the presumption that no court order should be made unless the court is satisfied that 
making an order will be better for the child than not making an order.!°° So there 
seems to be a convergence of policy in both public and private spheres: ‘non- 
legal,’ ‘voluntary,’ ‘co-operative’ modes are to be preferred, but a legal option 
remains as a last resort. 

But there are important differences between these two fields of operation of 
family law. In the case of child protection, even prior to the 1989 Act, there was 
little reason to believe that intervention occurred unless attempts at working with 
the parents on a voluntary basis had been tried and had failed.!3! Local authorities 
have too few resources, but they can decide where those which they have should be 


126 See Parton and Martin, op cit n 94. 

127 It is notable that the Report of the Inquiry into the Cleveland affair, when between February and July 
1987 two consultant paediatricians diagnosed 121 children as having been sexually abused, made no 
attempt to ascertain whether the diagnoses were correct, but concentrated on issues of procedural 
propriety: see Parton, op cit n 57, pp 219—220. 

128 This history is recounted in Eekelaar, ‘Families and Children: From Welfarism to Rights’ in ch 10 of 
McCrudden and Chambers (eds), Individual Rights and the Law in Britain (Oxford University Press, 
1994). 3 

129 For a discussion of the origins of the concept of ‘partnership’ in child care work, see Parton, op cit 
n 57, ch 2. 

130 Children Act 1989, s 1(5). 

131 This was an important finding of the research reported in Dingwall, Eekelaar and Murray, op cit n 93. 
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directed. There are grounds for believing that, since the 1989 Act came into 
force, !9? these have been concentrated extensively on investigations of suspected 
abuse (especially sexual abuse) and taking elaborate action in the few cases where 
this seems legally justified. '7? In other words, attention may be unduly focused on 
trying to sift out the hidden ‘worst’ cases and engage in crisis management, rather 
than raising child care standards generally. In the longer term, this may lead to 
more crises. 

What may be the effects of a parallel policy in private law? Unlike local 
authorities, individuals do not have control of public resources. In order to benefit 
from such resources, some official may decide whether the individual faces a 
serious problem (eg violence) or whether it is reasonable to pursue a particular 
interest (eg contact, or a property claim) rather than to settle it. If the opportunities 
for pursuing individual rights are seriously circumscribed by confining legal 
resources to ‘crisis’ intervention, one may find a similar neglect of the proper 
handling of the less dramatic, but nonetheless important, problems faced by 
individuals in ‘private’ disputes. It is important, therefore, not to centre attention 
too much on the courts. Negotiation and settlement within the framework of law 
may be equally as important. 

In summary, the courts have abandoned their mission to uphold marriage. Their 
former generalised goal of protecting children’s welfare is now increasingly being 
confined to exceptional cases while they concentrate more heavily on protecting 
individual rights, often through procedural mechanisms, whether against the state 
or against other family members. Where individual children assert their ‘rights,’ 
however, the courts have retained a heavy investigative capability as a safeguard 
against too complete a loss of their protectionist function. There is, however, a 
danger that the relative marginalisation of the courts in family matters will lead to a 
belief that the law itself has only a marginal role to play. This could be a serious 
mistake. 





132 In October 1991. 
133 This was the prevalent view of a meeting of experts assembled by the National Society for the 
Prevention of Cruelty to Children on 7—8 February 1994 at Keele University. 
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Rights, Duties and the End of Marshall 
Jason Coppel* 


Introduction 


In the first Marshall case, the European Court of Justice decided that European 
Community directives, which had in the past been enforced by individuals 
‘vertically’ against the state, could not also be enforced ‘horizontally’ against 
private individuals.'! The denial of horizontal direct effect for directives has 
profound implications for the effectiveness of directives which have not been 
properly implemented into national law and has provoked considerable academic 
and judicial debate. In the recent case of Dori v Recreb, the Court of Justice was 
offered the opportunity to reconsider its position, but firmly declined to do so.” 
This article contends that the basis of the distinction between vertical and 
horizontal direct effect as drawn by the Court in the context of directives has been 
overtaken by major, although largely unnoticed, developments in Community 
jurisprudence. The article seeks not only to demonstrate that the Marshall 
- distinction must at least be reformulated, if not abandoned altogether, but also to 
prompt a much-needed discussion about the nature of the ‘Community law right.’ 
In investigating the concept of the right in Community law, assistance will be 
sought in analytical legal philosophy, a discipline which has concerned itself, from 
the very beginning, with the nature and foundation of legal rights. Community law 
has only recently begun to attract serious attention from legal theorists.* It is 
hoped that this article will demonstrate the considerable benefits which legal 
theory can bring to an analysis of legal policy and decision making in the 
Community context. 


A The Marshall Distinction 


The history of the principle of direct effect in Community law is well known, and 
well documented, and it shall not be rehearsed in detail at this stage. The principle, 
~ first expounded by the Court of Justice in Van Gend,' entailed that under certain 
conditions, provisions of the Treaty of Rome could confer rights upon individuals 
which were enforceable before their national courts. The Community obligations 
of Member States could thereby be enforced at national level and the disadvantages 
of the cumbersome, time-consuming and often ineffective Treaty enforcement 
procedure of Article 169, under which the Commission brought defaulting 
Member States before the Court of Justice, could be avoided. 

Direct effect has evolved over the years in two principal directions. First, it has 
been extended to create directly enforceable Treaty rights between individuals 


*Brasenose College, Oxford. 
The author would like to thank Hugh Collins, John Gardner, Aidan O’Neill and John Stanton-Ife for their 
valuable comments on an earlier draft of this article. 


1 Case 152/84, Marshall v Southampton and South-West Hampshire Area Health Authority [1986] ECR 723. 

2 Case C91/92, Judgment of 14 July 1994. 

3 A major recent work is Bengoetxea, Legal Reasoning in the European Court of Justice (Oxford: 
Clarendon Press, 1993). See pp 1—7 for a brief history of the previous work in this field. 

4 Case 26/62, Van Gend en Loos v Nederlandse Administratie der Belastingen [1963] ECR 1. 
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inter se; that is, certain Treaty Articles have been given horizontal direct effect.’ 
Secondly, it has been applied to directives which, under Article 189 of the Treaty, 
are binding only upon Member States to:which they are addressed and which 
would not seem capable of bestowing rights and duties on ~individuals.® 
Provisions of unimplemented directives which are clear and sufficiently precise 
could therefore be relied upon by individuals before their national courts. 

In the early cases, the justification used by the Court of Justice for the conferral 
of direct effect upon directives in certain circumstances was one based squarely on 
policy. The provisions of directives would be more effective within national legal 
orders if they could be invoked by individuals before national courts: 

it would be incompatible with the binding effect attributed to a directive by Article 189 to 
exclude, in principle, the possibility that the obligation which it imposes may be invoked by 
those concerned. In particular, where the Community authorities have, by directive, imposed 
on Member States the obligation to pursue a particular course of conduct, the useful effect of 
such an act would be weakened if individuals were prevented from relying on it before their 
national courts and the latter were prevented from taking it into consideration as an element 
of Community law.’ 


The relationship between the binding effect of directives, which is enshrined in 
Article 189, and their direct effect, which is not, is arguably not as clear as the 
Court suggests,® but this formula was nevertheless taken up and adopted in 
subsequent cases as the basis for the direct effect of directives. Later, however, the 
Court came up with an additional justification for direct effect based less on policy 
and more on principle. In Ratti, the Court stated that: 


Particularly in cases in which the Community authorities have, by means of directive, placed 
Member States under a duty to adopt a certain course of action, the effectiveness of such an 
act would be weakened if persons'were prevented from relying on it in legal proceedings and 
national courts were prevented from taking it into consideration as an element of Community 
law... 


Consequently, a Member State which has not adopted the implementing measures required 
by the directive in the prescribed periods may not rely, as against individuals, on its own 
failure to perform the obligations which the directive entails.’ 


The second justification, based on the inequity of a Member State profiting from 
its own failure to perform duties under Community law, has been labelled the 
‘estoppel’ argument. When an individual brings an action against her Government 
claiming a right under a provision of a Community directive which has not been 
implemented into national law, the Member State is estopped from defending itself 
by pointing out that national provisions as they stand do not confer the right 


5 See, for example, Case 43/75, Defrenne v SABENA [1976] ECR 455. 

6 The application of direct effect to directives provoked some surprise and a considerable amount of 
academic debate. Of the many articles written on this issue, see Dashwood, ‘The Principle of Direct 
Effect in European Community Law’ (1977) 15 JCMS 229; Easson, ‘The ‘‘Direct Effect” of EEC 
Directives’ (1979) 28 ICLQ 319; Timmermans, ‘Directives: Their Effect Within the National Legal 
Systems’ (1979) 16 CMLR 533; Wyatt, ‘The Direct Effect of Community Social Law, Not Forgetting 
Directives’ (1983) 8 ELR 241; Pescatore, ‘The Doctrine of “Direct Effect”: An Infant Disease of 
Community Law’ (1983) 8 ELR 155; Green, ‘Directives, Equity and the Protection of Individual 
Rights’ (1984) 9 ELR 295. 

7 Case 41/74, Van Duyn v Home Office [1974] ECR 1337, 1348. 

8 The fact that a provision lacks direct effect, for whatever reason, does not, in theory, detract in any 
way from its status as a binding legal instrument. In practical terms, the conferral of direct effect may 
result in the more effective enforcement of binding obligations. That Member States do not always 
comply with their obligations is not because those obligations derive from Community provisions 
which are less than legally binding, but because, in many situations, the political will is lacking and the 
Treaty mechanisms for the supervision and enforcement of Community obligations are inadequate. 

9 Case 148/78, Pubblico Ministero v Ratti [1979] ECR 1629; see also`Case 8/81, Becker v Finanzamt 
Munster-Innenstadt [1982] ECR 53. 
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claimed upon the individual. This argument rendered the Court’s reasoning in 
Marshall (No 1) relatively straightforward. Mrs Marshall, an NHS dietician, was 
dismissed by her employers at age 62, three years before a man would have had to 
retire. The United Kingdom Sex Discrimination Act 1975 did not apply to 
discrimination relating to retirement, but this appeared to be contrary to the terms 
of the Community Equal Treatment Directive 76/207. Mrs Marshall therefore 
attempted to rely on the direct effect of Article 5 of the directive to displace the 
national provisions. 

The Court repeated that direct effect would be conferred on a suitable provision 
so as to prevent a Member State from benefiting from a failure to comply with its 
obligations under Community directives. It then stated that: 


With regard to the argument that a directive may not be relied upon against an individual, it 
must be emphasised that according to Article 189 of the EEC Treaty the binding nature of a 
directive, which constitutes the basis of relying on the directive before a national court, exists 
only in relation to ‘each Member State to which it is addressed.’ It follows that a directive 
may not of itself impose obligations on an individual and that a provision of a directive may 
not be relied upon as such against such a person. 


The Court reasoned that individuals do not have obligations under Community 
directives; their position is not analogous to that of Member States, so the estoppel 
argument cannot apply to them. Therefore, directives cannot have horizontal 
direct effect. Mrs Marshall, however, won her case because her employer, the 
Area Health Authority, was held to constitute an organ of the state for the purposes 
of direct effect.1! 

Employees in the private sector and indeed anyone seeking to rely on a directive 
against a third party were clearly going to be frustrated by the Marshall ruling. 
Since then, however, the Court of Justice has improved the legal position of these 
individuals, developing other remedies which they may rely upon in the absence of 
an entitlement to direct effect. First, the Court has emphasised and strengthened 
the obligation of national courts to interpret national law in accordance with 
Community law, an obligation which was originally posited before Marshall." 
National courts must interpret national law, as far as possible, in the light of the 
wording and purpose of Community directives, whether the national law was 
adopted before or after the directive at issue." 

Secondly, the Court has upheld the right of an individual to claim damages 
against the state where loss has been occasioned to them as a result of the state’s 
failure to implement a directive.'* Individuals unable to enforce the terms of an 





10 Marshall (No 1), n 1 above, at para 48. 

11 The Court has since defined broadly the extent of the state apparatus for the purposes of direct effect. 
See Case C-188/89, Foster v British Gas [1990] ECR I-3313; see also Curtin, ‘The Province of 
Government: Delimiting the Direct Effect of Directives in the Common Law Context’ (1990) 15 ELR 
195. 

12 See Case 14/83, von Colson and Kamann v Land Nordrhein-Westfalen [1984] ECR 1891. 

13 Case C-106/89, Marleasing SA v La Comercial Internacional de Alimentación SA [1990] ECR 1-4135; 
Case C-334/92, Wagner Miret v Fondo de Garantía Salarial [1993] ECR 1-6911. For an account of the 
problems faced by British courts in implementing this obligation, see de Búrca, ‘Giving Effect to 
European Community Directives’ (1992) 55 MLR 215, 219—227. 

14 Joined Cases C-6&9/90, Francovich, Bonifaci and Others v Italian Republic [1991] ECR I-5357. See 
Ross, ‘Beyond Francovich’ (1993) 56 MLR 55; Temple Lang, ‘New Legal Effects Resulting from the 
Failure of States to Fulfil Obligations Under European Community Law: The Francovich Judgment’ 
(1992—93) 16 Fordham Int LJ 1; Steiner, ‘From Direct Effects to Francovich: Shifting Means of 
Enforcement of Community Law’ (1993) 18 ELR 3; Caranta, ‘Governmental Liability After 
Francovich’ (1993) CLI 272; Craig, ‘Francovich, Remedies and the Scope of Damages Liability’ 
(1993) 109 LQR 595; Lewis and Moore, ‘Duties, Directives and Damages in European Community 
Law’ [1993] Public Law 151, 164. 


© The Modern Law Review Limited 1994 861 


The Modern Law Review [Vol. 57 


unimplemented or imperfectly implemented directive horizontally should, it . 


seems, pursue a more indirect course and seek damages from the state, which was 
responsible for its implementation. As noted above, the Court has further 
endeavoured to mitigate the consequences for individual claimants of the Marshall 
distinction by adopting a broad definition of the public sector for the purposes of 
providing for vertical direct effect.'5 

The issue of the validity of the distinction drawn in Marshall between horizontal 
and vertical direct effect for directives has recently come before the Court again. !6 
In Dori v Recreb, the applicant attempted to enforce horizontally the terms of a 
Community directive concerning the protection of consumers in dealings with 
door-to-door and travelling salesmen.!’ Ms Dori had agreed to subscribe to an 
English language course at the instigation of a roving salesperson in Milan’s 
central train station. She subsequently tried to back out of her agreement, as she is 
entitled to do under Article 5 of the directive which provides for a so-called 
‘cooling-off’ period. The Italian Government had not, however, implemented the 
directive within its time limit and, in the absence of the appropriate national law, 
Recreb, a company to whom the language course purveyors had assigned their 
claim, sought to enforce the contract. Ms Dori sought to rely, horizontally, upon 
the terms of the directive and, despite the apparently clear-cut terms of the 
Marshall principle and equally clear subsequent applications of it,! the Italian 
judge felt that the issue of horizontal direct effect for directives was as yet 
unresolved and referred this single question to the Court of Justice. 

Advocate General Lenz argued that the time had come for the bar on the 
horizontal direct effect of directives to be lifted, although in the interests of legal 
certainty, this change should have prospective effect only. He gave three main 
reasons for his conclusions. First, economic competition may be distorted where a 
directive has been implemented correctly in some Member States but not in others, 
normally to the disadvantage of the more conscientious States.!? Secondly, that 
directives could have direct effect against public bodies but not against their 
counterparts in the private sector. constituted a situation of inequality and 
contravened the fundamental principle of non-discrimination. This was all the 
more serious in the light of the precept of citizenship of the Union enshrined in the 
Maastricht Treaty, which gave rise to the expectation of equality before the law of 
the Union.” 

Thirdly, the Advocate General focused on the general policy argument that 
directives are simply less effective when they cannot be invoked against 
individuals. This argument was particularly pertinent in the instant case where the 
directive was intended to regulate relations between individuals and to protect the 
weaker party to those relations. It was unacceptable, he argued, that such a 
directive should be deprived of its effects by the illegal behaviour of a Member 
State. 


15 Seen 11 above. 

16 The problem of the denial of horizontal direct effect for directives was also discussed by Advocate 
General Van Gerven in Case C-271/91, Marshall v Southampton and South-West Hampshire Area 
Health Authority (No 2) [1993] ECR 1-4367, and Advocate General Jacobs in Case 316/93, 
Vaneetveld, Opinion of 27 January 1994. In both instances, the Court was urged by its Advocate 
General to abolish the Marshall distinction, but it was able to give judgment in both cases without 
adverting to this issue. 

17 Directive 85/777, OJ 1985, L372/31. 

18 See, for example, Marleasing, n 13 above. 
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The Advocate General’s arguments were not, by any means, new. The demands 
of coherence and uniformity which he cited were, however, considered and 
rejected by the Court when it originally posited the distinction between horizontal 
and vertical effect. In Marshall, the Court had been quite aware that an ‘arbitrary 
and unfair distinction’ between public and private employees may have to be 
drawn in individual cases. Its response was, however, dismissive: ‘Such a 
distinction may easily be avoided if the Member State concerned has correctly 
implemented the directive in national law.’ 

The Advocate General’s arguments were, in short, little advance upon the 
unsuccessful arguments which were made at the time of the first Marshall case, 
and which have been repeated ever since. Indeed, they may even have been 
undermined by judicial developments since Marshall. It would be arguably all the 
more difficult to justify a judicial reversal of the Marshall distinction on policy 
grounds at this stage, given that the Court has gone a considerable way towards 
helping those individuals disadvantaged by the original ruling. 

The Court of Justice was, as widely expected, unmoved. It reiterated the 
principle of Marshall that ‘a directive cannot of itself impose obligations on an 
individual and cannot therefore be relied upon as such against an individual.’ 
The Court then repeated the estoppel justification for vertical direct effect: 


It would be unacceptable if a State, when required by the Community legislature to adopt 
certain rules intended to govern the State’s relations — or those of State entities — with 
individuals and to confer certain rights on individuals, were able to rely on its own failure to 
discharge its obligations so as to deprive individuals of the benefits of those rights.” 


Having cited two instances of vertical direct effect of directives against the State, 
the Court concluded its reasoning with the following paragraph: 


The effect of extending that case law to the sphere of relations between individuals would 
be to recognise a power in the Community to enact obligations for individuals with 
immediate effect, whereas it has competence to do so only where it is empowered to adopt 
regulations.” 


The argument that the directives cannot have horizontal direct effect because 
there is no basis for it in the Treaty would undoubtedly appeal to many common 
law minds. Coming from the Court of Justice, however, it is, to say the least, 
disappointing. The Court has gone beyond the letter of Article 189 in the name of, 
` inter alia, the effet utile of Community law, in order to confer vertical direct effect 
on directives. It seems hollow indeed to justify a rejection of horizontal direct 
effect with a rhetorical appeal to authority and a claim to respect the literal 
meaning of Article 189.76 

More generally, the supremacy of Community law over national law, the direct 
effect of Treaty Articles, both vertical and horizontal, the vertical direct effect of 
directives, indeed the great majority of the legal landmarks established by the 
Court over the years, had no obvious basis in the enumerated competences of the 
Community under the Treaty of Rome. They arose, rather, from a combination of 
a teleological method of legal reasoning and ‘une certaine idée de l’Europe.’ To 
base, at this stage, the argument against horizontal direct effect for directives on a 





22 Marshall (No 1), n 10 above, para 51. 

` 23 para 20. The use of the words ‘as such’ presumably refers to the possibility of relying upon directives 
indirectly against individuals, via the principle of von Colson and Marleasing. 

24 para 23. 

25 para 24. 

26 See Bengoetxea, op cit n 3, pp 237—238. 


© The Modem Law Review Limited 1994 863 


The Modern Law Review [Vol. 57 


narrow textual interpretation of Article 189 is certainly surprising and arguably 
disingenuous. 

This article suggests that whilst there may well be, as Advocate General Lenz 
believed, a clear policy basis for the abandonment of the distinction between 
horizontal and vertical direct effect, the best and most coherent argument against 
the Marshall decision is one firmly grounded in principle. The adoption of this 
principled argument would enable at least the abandonment of the reasoning of 
Marshall, if not the complete removal of the distinction between horizontal and 
vertical direct effect of directives, to be presented not as a policy ‘U-turn’, but as a 
natural corollary of other developments in the attitude of the Court towards 
individual rights under Community directives. 


B Rights and Duties in Legal Theory?” 


The crux of my argument is an attack on the theoretical basis of the Marshall 
judgment; that is, that directives cannot be enforced against individuals because 
individuals have no duties under directives. A short account of the major strands of 
legal thought on the issue of the relationship between rights and duties will serve to 
clarify the parameters of the debate and to provide a conceptual framework within 
which the decisions of the Court of Justice can be assessed. The purpose of 
scrutinising legal theory in this context is not to choose between, or make any 
advance upon, existing accounts of the relationship between rights and duties. It is, 
rather, to facilitate an examination of the argument that the Court of Justice has 
made a large number of decisions, including Marshall, on a basis which is 
consistent with, or reflects, a certain view of this relationship. Its more recent 
decisions are, however, consonant with an alternative version of rights discourse 
and, were this latter version to be applied to the Marshall scenario, the question of 
horizontal direct effect for directives might well be resolved differently. 


(a) The Priority of Duties Over Rights? 


One school of thought asserts that rights can only be identified with reference to 
the duties of others. Duties are prior to and ground rights, and rights are 
correlative to duties. Hohfeld’s account of legal rights identified crucial 
ambiguities in the use of the term ‘right’ and sought to clarify rights discourse by 
separating out and analysing the various notions which are inherent in the idea of a 
right.” His schema treated of the generic term ‘right’ as implying four different 
legal relationships: rights, as in claims, privileges, powers and immunities. Each 
of these has a correlative concept — duties, no-rights, liabilities and disabilities. 
According to Hohfeld, to say that one person has a right, in his narrow sense, 
implies that someone else owes a duty of some kind to him: ‘Rights are nothing but 
duties placed on others to act in a certain manner.’*° Rights cannot exist without 
prior duties and we may identify what rights an individual possesses by 


27 No distinction is drawn in this article between duty and obligation. 

28 The concept of priority can be approached from a variety of different angles. Priority may be, for 
example, logical, temporal or justificatory. It is justificatory priority with which this article is 
primarily concerned. 

29 See Hohfeld, Fundamental Legal Conceptions (Westport: Greenwood Press, 3rd reprint, 1964). See 
also Singer, ‘The Legal Rights Debate in Analytical Jurisprudence from Bentham to Hohfeld’ (1982) 
Wisconsin LR 975. 

30 Singer, ibid p 987. 
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determining what duties are owed to him.” Crucial to this view of rights is the 
principle of specificity. Rights cannot exist in abstracto; they are rights in relation 
to a given person or people, the bearer(s) of the corresponding duty or duties. 

The argument that in analysing rights we must look first to duties and then to the 
rights which they create is central to the so-called ‘will theory’ of rights. This 
theory holds that a legal or moral right is equivalent to a legal or moral power of 
waiver of the enforcement of duties. The choice or will of the right holder is 
paramount ina given relationship; a right is, in effect, a legally protected choice.** 
My right to own property, on this view, consists in my power to waive 
the duties of others to respect it — I may choose to authorise others to deprive me 
of it, to destroy it and so on. The problems associated with the broader claims of 
the will theory are beyond the scope of this article*®; the salient point for the 
purposes of the present discussion is its methodology, which suggests that the 
existence of a right is contingent upon the prior existence of a duty in someone else 
— I only have a right where there is a duty whose exercise or enforcement I can 
waive. 

Certain versions of the so-called interest theory of rights, which proponents of 
the will theory were concerned to refute, also start from the premise that duties are 
prior to rights. Bentham, for example, argued that an individual can be said to have 
a legal right where someone else has a duty to perform some act or omission which 
is in the first person’s benefit.” Rights are, therefore, simply the reflex of prior 
duties. 


(b) The Priority of Rights Over Duties 


The opposing, and these days more fashionable, view is that rights are prior to 
duties, the existence. of rights being the basis for the establishment ‘of (most, 
although not:all) duties. In short, duties do not ground rights but rights ground 
duties. This view is commonly, although not exclusively, associated with later 
versions of the interest theory of rights. Rights are said to be based on interests 
which the law protects by imposing a duty on other people to respect them. My 
right to own property is based on an interest in owning property which the law 
protects in certain ways, such as by-imposing duties upon others not to steal or 
otherwise damage it. Interests provide some justification for rights and rights 
logically entail, or, on another view, provide some justification for, duties. 
Some writers have maintained a Hohfeldian-type view. of a strict correlativity 
between rights and duties, although starting from the premise that rights are prior 





31 Hohfeld, op cit n 29, p 38. Hohfeld cites, inter alia, Howley Park Coal, etc, Co v L & NW Railway 
[1913] AC 11, 25, in which Viscount Haldane LC stated: ‘There is an obligation (of lateral support) on 
the neighbour, and in that sense there is a correlative right on the part of the owner of the first piece of 
land.’ See also Kamba, ‘Legal Theory and Hohfeld’s Analysis of a Legal Right’ (1974) 19 Juridical 
Review 249. i 

32 See Hart, ‘Bentham on Legal Rights’ in Simpson (ed), Oxford Essays in Jurisprudence, Second Series 
(Oxford: Clarendon Press, 1973). . 

33 For an analysis of some of these problems, see, for example, MacCormick, Legal Right and Social 
Democracy (Oxford: Clarendon Press, 1982) ch 8. 

34 See Hart, op cit n 32, pp 171—179. Bentham, like Hohfeld after him, identified various categories of 
right. His interest theory of rights related primarily to what he described as ‘rights correlative to 
obligations,’ roughly ‘claims’ in the Hohfeldian terminology. He wrote also of ‘liberty rights’ which 
are defined by an absence of obligation (to do otherwise), although which ‘are safeguarded by ‘a 
perimeter of protective, and not necessarily correlative, duties. 

35 MacCormick, ‘Rights in Legislation’ in Raz and Hacker (eds), Law, Morality and Society (Oxford: 
Clarendon Press, 1977). 
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to duties, rather than vice versa.*° For every right, then, there is a corresponding 
duty or series of duties. These writers, in common with Hohfeld and the advocates 
of the will theory, take rather a static view of the relationship between rights and 
duties. They assume that rights logically entail a certain set of duties and that an 
exhaustive account of a right can be given by stating those duties which it has 
already established. 

A distinction must, however, be drawn between this static view of the way in 
which rights give rise to duties and a more recent approach advocated by, amongst 
others, MacCormick and Raz.*” These writers reject the strict correlativity thesis 
and stress the dynamic character of rights. There is no closed list of duties which 
correspond to a particular right: ‘[Rights] are not merely the grounds of existing 
duties. With changing circumstances they can generate new duties.’2® The precise 
list of duties to be ascribed in relation to a particular right is dependent upon the 
basis of the right and the considerations which justify its existence. The issue of 
who exactly should bear these duties is a matter of determining responsibility, and 
responsibility is attributed on the basis of certain value judgments which may 
change over time. 

An important aspect of this school of thought is the conviction that, far from 
duties giving rise to rights, the existence of rights and the consequent need to 
protect or realise them is precisely the reason why duties have been imposed and 
why, in certain circumstances, new duties may have to be imposed. The attribution 
of duties is, therefore, based upon instrumental considerations. MacCormick sums 
up his (interest) theory of rights in the following terms: 

I do hold that there are goods which ought to be secured to individuals, goods which it is 

wrong to withhold from or deny to any individual. To such goods I would say that people 

have rights, and accordingly I would further say that their having such rights is a good 
justifying reason for certain duties which I would assert to be incumbent on individuals in 
their conduct towards others and on the state in its conduct towards individuals.*° 


To summarise, three strands of the rights — duties debate have been identified. 
The first holds that duties are prior to rights and that rights are correlative to these 
prior duties. The second holds that rights are prior to duties and that duties are 
strictly correlative to these prior rights. The third holds that rights are prior to 
duties and necessitate the establishment of a list of duties which is open-ended, and 
which may be added to (or reduced) as circumstances change, and according to 
what is necessary to secure the protection of the right in question. Having 
established its conceptual parameters, this discussion will now proceed to 
transpose the theoretical framework onto the specifics of the case law of the Court 
of Justice. 


C Prior Duties in Community Law 


The Court’s rationale for the Marshall decision appears to be a straightforward 
application of the first of the analyses outlined. Individuals cannot have rights 


36 See, for example, Brandt, Ethical Theory (Englewood Cliffs, NJ: Prentice Hall, 1959), Morality, 
Utilitarianism and Rights (Cambridge: CUP, 1992) p 179. 

37 See MacCormick, op cit n 33, chs 7, 8, and n 35 above, p 199; Raz, The Morality of Freedom 
(Oxford: Clarendon Press, 1986) ch 7. 

38 ibid p 186; see also pp 184—185. 

39 MacCormick, n 35 above, p 144. 
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under directives as against other individuals because the latter have no duties under 
directives. Duties are prior to rights; without duties under directives there can be 
no rights under directives, and because only the state has duties under directives, 
there can only be rights as against the state. As has been noted, Marshall was a 
logical extension of the estoppel justification for the existence of directly effective 
rights under directives. Rights would be conferred upon individuals in order to 
prevent a Member State from profiting from its own failure to perform duties 
under Community law. The duties of Member States therefore provided the basis 
for rights in individuals.” 


D Prior Rights in Community Law 


The principal argument against Marshall suggests that the nature of, and 
justification for, rights under Community directives has undergone a notable shift. 
Rights under directives are no longer based on the duties of others but are prior 
rights, which trigger the establishment of duties in others. The existence of these 
rights and the need to give them practical effect can then provide a reason for 
imposing duties upon others. The key to this argument is an understanding of the 
nature and legal implications of the concept of direct effect. 


(a) The Changing Nature of Direct Effect 


The basic constitutional code of the Community, the Treaty of Rome, was 
originally conceived as an international agreement between states binding in 
international law. The standpoint of classical international law was unsympathetic 
to the rights of individuals. International law was said to detail the rights and 
obligations of states; individual rights and obligations were to be laid down by 
national, and not international, law. This narrow definition of the subjects of 
international law has broadened gradually over the years and individuals can be 
seen to have gained rights in international law under, for example, human rights 
treaties, such as the European Convention on Human Rights and Fundamental 
Freedoms.“ 

Nevertheless, aside from these exceptional cases, there remains much force in 
the ruling of the Permanent Court of International Justice in Jurisdiction of the 
Courts of Danzig, that: 


according to a well-established principle of international law, an international agreement 
cannot, as such, create direct rights and obligations for private individuals. But it cannot be 
disputed that the very object of an international agreement, according to the intention of the 
contracting parties, may be the adoption by the parties of some definite rules creating 
individual rights and obligations and enforceable by the national courts.” 


The Treaty of Rome may indeed have created, as the Court of Justice stated in van 
Gend, ‘a new international order,’ but Community directives conform to the 


40 The ‘duties therefore rights’ reasoning of Marshall has also been applied in the situation of reverse 
vertical direct effect, where a state seeks to enforce the terms of a non-implemented directive against a 
private party: Case 80/86, Officier Van Justitie v Kolpinghuis Nijmegen [1987] ECR 3969; see also 
Joined Cases 372-74/85, Traen [1987] ECR 2153. 

41 See further Sohn, ‘The New International Law: Protection of the Rights of Individuals Rather Than 
States’ (1982) 32 Am U LR 1. 

42 Advisory Opinion 1928, Series B, No 15, pp 17—18. 
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configuration of an international law instrument in the classical sense. They 
require the adoption by the parties of definite rules in national law creating 
individual rights and obligations and enforceable by national courts. They impose 
upon Member States not obligations of conduct, but only obligations of result in 
that, under Article 189, Member States are entitled to choose the form and 
methods by which directives are transposed into domestic law.*? The' important 
point is that directives were not intended to create rights for individuals; individual 
rights were to be created by national legislation. 

The significance of accepting that certain provisions of directives can, in certain 
circumstances, have direct effect is in the move away from the international law 
analogue so as to confer rights directly upon individuals, rights which can be 
enforced in their national courts. Direct effect of directives, in its original 
manifestation, can be seen as conferring, or representing a condition precedent 
for, the conferral of rights upon individuals. In the absence of direct effect, 
individuals had no rights under directives; their rights were to be found, as 
originally intended, in national implementing legislation or not at all. ' 

The estoppel rationale for the conferral of direct effect upon provisions of 
directives is clearly premised upon the priority of duties over rights. Direct effect 
establishes individual rights under directives; direct effect for directives, and so 
the rights which it establishes, are based on duty or obligation; therefore, rights 
under directives are based upon duties. As one commentator has noted: 


According to [the estoppel principle], a directive does not directly confer rights upon 
individuals; these arise indirectly out of the obligations imposed upon Member States.“ 


This view of direct effect as constituting individual Community law rights under 
directives formed the conceptual environment within which the first Marshall case 
was decided, and the distinction between horizontal and vertical direct effect seems. 
more justifiable in this context. An individual denied horizontal direct effect of a 
directive does not have a right without a remedy with which to enforce it; rather, in 
the absence of direct effect, she has no right at all, unless and until a right is 
provided to her by national implementing legislation. 

The argument made here is that the Court has moved on from regarding direct 
effect as a precondition for individual rights under directives, to a position 
whereby rights are directly conferred upon individuals by provisions of directives 
which have that purpose. Direct effect has ceased to be a determinant of the 
existence of individual rights under directives and has become merely one means 
by which those rights can be enforced. 

It is arguably inherent in the interpretative obligation expounded in von Colson 
and fortified in Marleasing,* that provisions of directives which are not directly 
effective can nevertheless confer rights upon individuals. These rights cannot be 

. directly enforced before national courts because they lack the quality of direct 
effect, for whatever reason, but individuals may instead insist that their rights be 
realised indirectly, through the interpretation of national law in accordance with 
Community law. 

However, the interpretative obligation is expressed not in the language of 

„individual rights but in terms of Member State obligations. The obligation is 


43 On this distinction in international treaties, see Goodwin Gill, ‘Obligations of Conduct and Result’ in 
Alston and Tomasevski (eds), The Right to Food (Boston: Martinus Nijhoff, 1984). 

44 Easson, ‘Can Directives Impose Obligations Upon Individuals?’ (1979) 4 ELR 67, 71. 

45 See ns 12 and 13 above. 
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founded upon Articles 5 and 189 EC, both of which concern the duties of Member 
States. Article 189 sets out the various types of Community legislation and the 
legal effect which they are intended to have at national level. Article 5 lays down, 
for Member States, a general duty of fidelity to and cooperation with the 
Community in order to facilitate the achievement of Community objectives. The 
Court of Justice is constrained by the international legal origins of the Community 
legislative system and by the nature of the directive under Article 189, and must 
mediate the protection of individual rights through the obligations of states to give 
effect to Community law in their national legal systems. 

The principal obstacle to the argument that the interpretative obligation 
envisages individual rights under directives in the absence of direct effect is that 
the von Colson remedy is, strictly speaking, an action in national law and any 
rights benefiting individuals are, strictly speaking, rights under national law. This 
is a strong point, but it seems equally reasonable to suggest that, in the von Colson 
scenario, the directive creates rights for individuals and those rights are. merely 
enforced by means of an action focusing upon the interpretation of national law. 

The new jurisprudence does not seem to have been explicitly enunciated until the . 
landmark Francovich case.“ Having set out the principle of liability in damages, 
the Court, speaking, it should be emphasised, in the context of directives, stated 
that: 


This principle is inherent in the scheme of the EEC Treaty. The full effectiveness of 
Community provisions would be affected and the protection of the rights they recognised. 
undermined if individuals were not able to recover damages when their rights were infringed 
by a breach of Community law attributable to a Member State. This is particularly essential 
where the full effect of Community provisions is conditional on the State taking action and, in 
the absence of such action being taken, individuals cannot rely before national courts on the 
rights accorded to them by Community law.* 


Both of the phrases italicised are inconsistent with the view that direct effect is 
constitutive of individual Community law rights under directives, that without 
direct effect these rights cannot exist. The first phrase indicates that Community 
provisions themselves ‘recognise’ individual rights. The second confirms the point 
that individual rights are accorded by Community directives independently of the 
doctrine of direct effect, the importance of which is limited to determining whether 
these rights can be relied upon before national courts. 

The reasoning of Advocate General Mischo is more explicit on this point. In a 
summary of his argument, he states that: 


The absence of direct effect does not in fact mean that the desired effect of Community law is 
not to confer rights on individuals, but only that those rights are not sufficiently precise and 
unconditional to be relied upon and applied as they stand. 


46 Article 5 reads: 


Member States shall take all appropriate measures, whether general or particular, to ensure 
fulfilment of the obligations arising out of this Treaty or resulting from action taken by the 
institutions of the Community. They shall facilitate the achievement of the Community’s tasks. 


They shall abstain from any measure which could jeopardise the attainment of the objectives of this 
Treaty. 


See generally Temple Lang, ‘Community Constitutional Law: Article 5 EEC Treaty’ (1990) 27 
CMLR 645. 

47 n 14 above. 

48 paras 36—37 of the judgment. 
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It should be noted that the Advocate General spoke in the context of rights under a 
directive, and of provisions which could not have direct effect because they were 
not sufficiently precise and unconditional, rather than because the applicant was 
seeking to enforce them horizontally. The argument is, however, equally 
applicable in the latter situation. 

The methodology of the Francovich judgment can be summarised as follows. 
Many Community instruments including directives confer Community law rights 
upon individuals, regardless of whether or not they are capable of having direct 
effect. The way in which those rights are realised at national level is a matter not of 
substance, but of procedure. The present directive gives individuals a right under 
Community law to arrears of salary, payable by guarantee institutions, in the event 
of their employer becoming insolvent. This right was primarily intended to be 
realised through the correct implementation of the directive in national law, but the 
Italian Government has failed in its obligations in this respect. Alternatively, the 
right may be realised through its direct enforcement in the national courts of the 
defaulting Member State. Direct effect was, however, not possible in this case 
because the directive was not sufficiently precise as to the institution which was to 
pay the arrears of salary. Failing this (and failing also the availability of a von 
Colson action), the right conferred by the directive was to be effected by means of 
a claim in damages against the Italian state for loss occasioned by its failure to 
implement the directive properly. 

The judgment of the Court of Justice in Francovich has been rightly hailed as 
one of major constitutional significance for the Community. The aspects of the 
case which deal with Member State liability in damages, the criteria for 
determining whether a provision of a directive can be directly effective and the 
obligations of national courts to provide effective national remedies have provoked 
extensive comment. For the purposes of this article, however, the novelty of 
Francovich is that it articulates in more or less explicit terms the principle that 
provisions of directives can confer rights upon individuals independently of the~ 
quality of direct effect. 

In summary, direct effect, and the notion of duty or obligation upon which it is 
founded, have ceased to be regarded as prior to, and conditions precedent for, the 
existence of individual rights under directives; direct effect has become merely one 
way, and one way among many, in which such rights may be enforced. Under the 
new view, the individual denied horizontal direct effect of a directive has, 
nevertheless, a right under the directive; her problem is one of enforcement only. 


(b) Duties Flowing from Prior Rights 


The argument so far is that direct effect, and therefore the notion of duty upon 
which it is based, is no longer the basis of individual rights under Community law 
directives. Rights are now said to be anterior to duties, arising directly out of the 
text of the directives themselves. A proponent of the second jurisprudential school 
of thought outlined above, the view that rights ground strictly correlative duties, 
may, however, make the point that these anterior or prior rights are nevertheless 
limited in the same way as the rights which were contingent upon duties. That is, 
they may be rights only against the state which are not enforceable against 
individuals because, for example, directives are simply not intended to impose, or 
are not suitable for imposing, duties upon individuals. 

She may argue that rights cannot exist in isolation and that it is meaningless to 
speak of a right without clarifying from the outset who exactly the right exists in 
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relation to. She may point to the circularity of the rights— duties debate; in 
defining what a right is, one is inevitably influenced by the duties which one thinks 
ought to be attached to it. It is difficult to conceive of the right to inherit property, 


- for example, without considering the duty of the executor to transfer the property 


of the deceased. A right under a directive, it would therefore be argued, cannot be. 
divorced from the duty of the state, and the state only, to adjust accordingly its 
national law. She may also cite examples in other legal systems of rights which can 
only be enforced against the state. The state action requirement of the American 
Constitution, for instance, which dictates, broadly speaking, that actions based 
upon provisions of the Constitution can only be brought against emanations or 
agents of the state, does not stem from any conceptual reasoning about the basis of 
rights and obligations, but from basic political choices about the function of the 
Constitution, the nature of federalism and so on.” So also in Britain, public law 
rights to judicial review, for example, are by definition only exercisable against 
public authorities (defined to include also private bodies exercising public 
powers). ~ 

It must be said, in response, that any such argument based upon ‘the nature of 
. the directive’ deserves to be treated with a certain degree of scepticism in the light 
of how far the Court has moved away from a conception of the directive as it was 
originally set out in the Treaty of Rome; that is, as an instrument which imposed 
obligations of result only and did not confer rights upon individuals. Nevertheless, 
‘the force of the point is conceded in that whilst duty or obligation may no longer be 
the basis of individual rights under directives, nothing which has been said so far 
suggests that rights under directives ought to be enforceable against other 
individuals. The argument: so far, that individual rights under directives are no 
longer based upon duties, has the effect of removing the barrier to horizontal direct 
effect for directives put up by the ‘individuals have no duties’ argument of 
Marshall. This does not necessarily mean, however, that rights as against 
individuals are possible, only that the particular reasoning of the Court in Marshall 
has to be rejected. The justification for enforcing Community law rights under 
directives against other individuals must be sought elsewhere. 


(c) The Effectiveness Argument 


The third strand of legal thought outlined above held not only that rights are 
logically prior to duties, but that rights provide a reason for imposing duties upon 
others. This view asserts that, in general, rights are to be equipped with sufficient 
duties to enable their effective enforcement and the list of duties may change as 
circumstances change. It is arguable that it is this account of the relationship 
between rights and duties to which the Court of Justice has adhered in its more 
recent case law. 

This fundamental principle, that directives, and indeed other Community legal 
instruments, confer rights upon individuals and that, consequently, appropriate 
duties must be imposed in order to ensure that these rights are realised, is the basis 
of the extensive case law of the Court concerning the effectiveness of Community 





49 This is not to suggest that the principles underlying thue state action requirement are generally agreed; 
nor even that they have been applied in such a coherent and consistent manner that they can be said to 
constitute a doctrine: see, for example, Stone, Seidman, Sunstein and Tushnet, Constitutional Law 
(Boston: Little, Brown & Co, 1986) ch 10; Tribe, Constitutional Law (Mineola, NY: Foundation 
Press, 1978) ch 18. 

50 See though Raz, n 37 above, pp 183—184. 
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law.5! The duty to interpret national law in accordance with Community law,” 
the duty to provide interim relief against the Government, suspending the 
operation of statutes where this is necessary to safeguard Community law rights, 
the duty to delay the start of national limitation periods until after a directive has 
been properly implemented,* and the duty to pay damages to individuals for loss 
occasioned by reason of the non-implementation of a directive,” have all been 
elaborated by the Court since the beginning of the 1980s. Article 5 EC, in 
particular, has been used increasingly by the Court in recent years to justify the 
imposition of new duties upon the Member States and their courts.°6 

The fact that these duties are implied by Articles 5 and 189, or by the Court’s 
previous case law on the supremacy of Community law, or the provision of 
national remedies, or are otherwise inherent in the scheme of the Treaty, does not 
mean that they are not new. The Court is imposing new duties, making new law, 
albeit on the ground that this is justified and required by existing law.>” As 
envisaged by the theories of MacCormick and Raz, these new duties were justified 
and required by changing circumstances in the Community legal system. 

As the activities of the Community increased in scope and intensity, so the 
willingness of Member States to implement their Community obligations in 
national law was tested and, in many instances, found wanting.°® The advent of 
limited majority voting in the Council, the Community’s principal legislative 
body, prompted certain Member States to express their opposition to Community 
laws at the implementation stage.*? Meanwhile, the contemporaneous setting of 
the 1992 deadline for the completion of the internal market, a project which was to 
be realised primarily by means of the directive, heightened the urgency of the 
problem of non-compliance by Member States with their Community law 
obligations. 

As it became clear that the primary means by which individuals were to realise 
their Community law rights, namely implementation of secondary legislation into 
national law, was not working out as planned, the Court imposed new duties to 
ensure that these rights became a reality. The key issue is whether, in response to 
changing circumstances, the Court of Justice has imposed sufficient duties to 
ensure the protection of individual rights in Community law. It is arguable that it 
has not, that the individual rights conferred by directives would be better 
protected, and in some situations, can only be protected, by making them directly 
enforceable against private parties as well as against the. state. 





51 Fora general discussion, see Snyder, ‘The Effectiveness of Community Law: Institutions, Processes, 
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Temple Lang, op cit n 46. 

57 See Raz, n 37 above, p 172. 

58 See generally Anderson, ‘Inadequate Implementation of EEC Directives: A Roadblock on the Way to 
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As Advocate General Van Gerven pointed out in Marshall (No 2), the 
Community law system of remedies has developed in a piecemeal fashion and is 
some way short of being comprehensive.®! First, direct effect is not always 
available, because the provision in question is not sufficiently clear and precise or 
because of the absence of horizontal direct effect for directives. 

Secondly, the von Colson obligation to read national law consistently with 
Community directives may clash with national rules of statutory interpretation. In 
Britain, the House of Lords, adopting a traditional view of statutory interpretation 
orientated towards the will of Parliament, refused to apply von Colson to national 
legislation which had been passed before the advent of the directive in question. 
The Court of Justice in Marleasing sent a clearly worded message to the House of 
Lords that national legislation was, as far as possible, to be interpreted in 
accordance with Community law, regardless of which is the former in time.” 
There remains a doubt, however, as to whether von Colson, as developed in 
Marleasing, requires national courts to interpret legislation contra legem, against 
its ordinary or natural meaning, in order to give effect to directives. The House of 
Lords in its first judgment in Webb v EMO insisted that it did not, and that the 
directive would only be given effect where the national legislation was ambiguous, 
‘having at least one meaning which was consistent with the directive.“ This view 
accords with that of Advocate General Van Gerven in Marleasing itself, who 
argued that the obligation to interpret national legislation in conformity with a 
directive arose only ‘whenever the provision in question is to any extent open to 
interpretation. ’®& 

The von Colson obligation may also conflict with general principles of legal 
certainty and non-retrospectivity.© In Kolpinghuis Nijmegen, for example, the 
Court held that penal legislation could not be subjected to sympathetic 
interpretation where the effect would be to create or aggravate criminal liability.” 
Similar objections could be raised in relation to the interpretation of civil statutes 
where their wording is distorted in order to give effect to Community rules. 

Furthermore, the operation of the interpretative obligation is contingent upon the 
existence of some national legislation which can be suitably construed; where, as 
in Francovich, the Member State has failed to provide any such legislation, either 
before or after the adoption of a directive, the von Colson action is redundant. 

Thirdly, the Francovich damages action cannot be regarded as an all-purpose 
remedy for people denied their rights under Community directives. In Francovich 
itself, the Court laid down the criteria of liability to be applied where a Member 
State has completely failed to implement a directive, whilst stating that the criteria 
for other types of breach of Community law would not necessarily be the same. 
The important question in this context is whether Francovich will extend to cover 
all instances of disparity between national legislation and Community directives. 
Much recent academic comment has suggested that, in order to avoid imposing 
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unlimited financial liability upon Member States, the action should be limited to 
serious, obvious or flagrant breaches of Community law (such as total failure to 
implement a directive), excluding cases of bona fide misconstruction by Member 
States of the requirements which Community law imposes upon them.® It does 
indeed seem unlikely, given the potentially enormous damages bills which some 
Member States would face, that the Court will settle upon a standard of strict 
liability for Francovich claims. 

Advocate General Mischo in Francovich itself argued that the action ought to be 
limited by analogy with actions for damages against Community institutions under 
Article 215 EC.” Since the criteria of Article 215 are notoriously difficult to 
satisfy,” such a limitation would be a substantial barrier to the effectiveness of 
rights under Community directives. 

The Court of Justice in Dori pointed out that the remedies of sympathetic 
interpretation of national law and Francovich damages were available to. achieve 
the result intended by the directive, even though horizontal direct effect was not.” 
This optimism was well-placed in Dori, which, the Court was at pains to point out, 
was a straightforward case for the application of Francovich, but will not be valid 
in all cases. There remains, in summary, a significant category of people who may 
be unable to rely upon the interpretation of national legislation, or a Francovich 
action, to enforce their rights under Community directives. The only way to enable 
these citizens of the European Union to give effect to their rights under directives 
which remain unimplemented, or imperfectly implemented, in their home state is 
to allow them to claim horizontal direct effect. 

This argument, the effectiveness argument in favour of horizontal direct effect, 
is well known and, as noted above, was rejected in broad terms by the Court in 
Marshall. Nevertheless, the analytical framework outlined in this article facilitates 
a clearer and more principled view of the matters at issue. Having adopted a 
particular view of the relationship between rights and duties under directives, it is 
argued that the Court should now pursue this reasoning to its logical conclusion. 


(d) Duties Under Directives 


The previous discussion has attempted to rebut the argument that rights under 
directives are, ipso facto, rights only against the state. That argument was set out 
in the context of the theory that rights logically entail a closed list of correlative 
duties and was addressed by demonstrating that the Court of Justice has in fact 
shown a preference for the alternative, instrumentalist theory of duty allocation, 
that rights ground such duties as are necessary to ensure their effectiveness. 
However, the argument that directives, by definition, will ground duties only in 
the state could also be made by an instrumentalist of the MacCormick and Raz 
school of thought. 

She would argue that directives are concerned with the implementation of laws 
at the national level, a matter which is the exclusive preserve of the state; there can 
be no circumstances in which the protection of the rights conferred by directives 


68 See, for example, Steiner, op cit n 14, pp 17—19; Craig, op cit n 14, pp 610—619. 
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will instrumentally require the imposition of duties upon private parties, because 
private parties cannot involve themselves in matters of national legislative 
implementation. The essence of this view, that directives concern only state and 
not individual actions, is at the root of the estoppel theory and the Marshall 
objection to horizontal direct effect for directives. 

This argument in fact reveals crucial ambiguities in the way in which rights 
and duties under directives are characterised. The concept of duties under 
directives encompasses at least two very different types of duty. The first type is 
the duty of Member States tò implement the terms of directives in national law, 
under Articles 5 and 189 EC. These articles are addressed only to states and it is 
clear that the duty to adopt national legislation is one which only the state, and 
not the private individual, can have. To that extent, the point is conceded. 

Nevertheless, where a directive has not been implemented in national law and a 
private party relies, vertically, on the direct effect of its provisions against the 
terms of national law, the duty of the state attributed in this kind of case is, to take 
the Marshall example, not a duty to pass a national law which guarantees equal 
treatment — this duty is normally reinforced in Article 169 enforcement actions. 
Rather, it is a duty to treat the individual equally, as laid down by the directive, in 
the particular case. In the absence of a national law on non-discriminatory 
retirement ages, the Health Authority was bound by the terms of the directive to 
treat Mrs Marshall equally or, as actually happened, to compensate her for failing 
to do so. 

This kind of duty, the duty in the absence of proper implementation to treat an 
individual according to the terms of Community law, is not one which, by 
definition, could only be attributed to the state. It could, on the contrary, be borne 
additionally by each and every individual citizen, by private sector as well as 
public sector bodies. The estoppel argument against horizontal direct effect, which 
tells us simply that individuals do not have duties under directives, obscures the 
distinction between these different types of duty and justifies the non-imposition of 
duties which individuals could bear with reference to other duties which they 
plainly could not. 

Accordingly, the instrumentalist view of the rights—duties relationship 
advocated by Raz and McCormick, and favoured by the Court of Justice, does not 
require that'the list of potential duty-holders in respect of rights under directives be 
limited to public bodies. Directives and the rights which they confer concern not 
only the activities of states, but also those of individuals and private bodies. The 
nature of rights under directives as explained, and the goal of making those rights 
effective, arguably demand at least the possibility that they may ground duties i in 
other individuals as well as in public bodies. 


E The End of Marshall? 


The discussion has aimed to articulate a strong and widely recognised theoretical 
foundation for the various’ past judicial developments with respect to the 
effectiveness of Community law. Its implications for the future may, however, ‘be 
more significant. 
The argument suggests that the general justification for the direct effect: of 
directives, the estoppel argument of Ratti which was applied in Marshall, is no 
longer viable. Its basic premise, that rights under directives are founded in the duty 
of others, namely the Member States, has been displaced by an alternative view; of 
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the rights— duties relationship. This latter view implies that the true justification 
for the direct effect of directives is that it enables the enforcement of the individual 
rights conferred by directives, in the event that transformation into national law, 
the primary way in which those rights are intended to be realised, has not 
occurred. This is similar to the original, effet utile, justification for direct effect 
which was used in van Duyn and other of the earlier cases, although it is now more 
clearly focused upon individual right than upon Member State duty. 

With regard to horizontal direct effect, it has been argued that there is nothing in 
the analytical nature of Community law rights under directives which should 
prevent their enforcement against individuals; and certain reasons have been set 
out as to why they should be so enforced. The major proponents of the form of 
rights discourse which the Court of Justice has adopted acknowledge, however, 
that whilst the existence of a right is a good reason for imposing duties upon others 
in order to protect it, it is not the only factor to be considered. In many situations 
there may be more important reasons for not holding a person to be subject to a 
duty which seems necessary for the realisation of the right. 

Various other policies of the Community system could be invoked in support 
of the argument that duties to respect the rights conferred by directives should 
not be imposed upon individuals. If these policy-based justifications are found to 
be coherent, the conclusion to be drawn is not that the distinction between 
horizontal and vertical direct effect should necessarily be abandoned, but that if 
the distinction is to remain, its. expressed basis must be reformulated. The 
decision in Dori is unfortunately of no assistance in this regard, for the Court 
makes no reference to the underlying policy considerations which were 
undoubtedly in its mind and which, in some instances, were put before it by 
various Member States and by the Commission during the oral and written 
submissions in the case. 

The general principle of legal certainty is one such conflicting policy. Horizontal 
direct effect would, it is said, impose a heavy burden upon individuals who could 
be penalised despite having acted completely in accordance with their national law. 
In appraising themselves of their legal position, individuals would have to refer not 
only to national laws but also to Community legislation and, moreover, to come to 
an independent conclusion as to whether national law faithfully reflected 
Community law. If they concluded that it did not, they would then have to assess 
whether the Community provision was sufficiently precise and unconditional to be 
capable of direct effects in their regard. Ultimately, if they decide that the rule 
expressed in the Community document is the one to be followed, they may have to 
face the legal and financial consequences of acting in a way which is incompatible 
with national law. 

This argument has been weakened somewhat by the reforms to Article 191 in the 
Maastricht Treaty which now make it obligatory for directives to be published in 
the Official Journal.” Other criticisms can be made, however. It is, of course, not 
individuals who must determine their position with regard to Community law, but 
their legal advisors, and there is considerable strength in the view that lawyers in 
the Member States should be familiar by now with Community legal methods. 
Provisions of directives which are vague and uncertain ought not, in any event,|to 
be capable of having direct effect. Indeed, Advocate General Lenz envisaged that 
only a tiny proportion of provisions of directives would be susceptible to 
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horizontal enforcement.” Moreover, where there is a conflict between a directive 
and national law, the correct course to be adopted in Community law is clear and 
certain — the directive is to be preferred. 

Another possible justification for the distinction between horizontal and vertical 
direct effect is the Community constitutional principle of subsidiarity, codified in 
Article 3(b)(2) of the Treaty on European Union.” Subsidiarity, which aims, 
broadly speaking, to reduce the amount of centralised regulation in the 
Community, establishes that decisions in the Community are to be taken, where 
possible, at Member State rather than at Community level. The directive, which 
lays out only a regulatory framework and provides for an element of interposing 
Member State discretion, can be seen as an expression of subsidiarity at a legal 
level, as compared with the regulation which is directly applicable and leaves no 
discretion to Member States.” The Commission has described the directive as ‘an 
original instrument which typifies subsidiarity .’” 

One of the arguments which has always been used against horizontal direct effect 
for directives is that it would, in many cases, have the effect of assimilating 
directives to regulations which are directly applicable, horizontally and vertically. 
Such a project would always have been questionable with regard to the clear 
distinction posited between the two instruments in Article 189. Now, it would also 
conflict with the important constitutional principle which is subsidiarity and with 
decisions taken at the Maastricht and Edinburgh European Council meetings to 
preserve the basic characteristics of the directive. 

Whilst-much detail concerning the subsidiarity principle remains to be clarified, 
the objection can be made at this stage that its principal function is to guide 
decisions asto which matters are suitable for legislation by the Community and, 
arguably, to militate in favour of the directive as the means chosen to legislate. 
Once the decision has been taken to produce a directive, subsidiarity may then 
dictate that the directive is worded broadly rather than narrowly, leaving more 
rather than less discretion to the Member States. However, once a directive has 
been adopted, it is hard to see how subsidiarity could justify any move to make its 
terms less effective at national level. Horizontal direct effect for directives is about 
giving effect to Community law rights which the Member States have already 
agreed, and agreed following an examination of the implications of subsidiarity. 

That is not to say that subsidiarity has no relevance to the question of direct 
effect. Its true importance may lie in tempering the process of determining whether 
a provision is capable of having direct effect. Provisions which confer a real choice 
of method of implementation on Member States, which preserve to the Member 
States a real measure of discretion, should not be considered sufficiently clear and 
precise to be relied upon directly. The Court of Justice has in the past, in cases 
such as McDermott and Cotter and Marshall (No 2), arguably departed from this 
basic principle”; subsidiarity may prevent such a broad-brush approach in the 
future. l i 
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These alternative justifications for the absence of horizontal direct effect for 
directives face in common, however, one intractable problem — they have, in 
other areas, been subordinated by the Court of Justice to the value of effectiveness. 
First, objections on grounds of legal certainty and subsidiarity can be applied with 
similar force to vertical direct effect of directives. Legal certainty is also a problem 
in the public sector where direct effect is available; the state, admittedly, has 
greater resources with which to attempt to resolve its doubts, but the individuals 
who would take advantage of direct effect, such as Mrs Marshall, have little way 
of knowing the true extent of their rights against public bodies without undertaking 
a lengthy and costly legal action. Subsidiarity, moreover, which would emphasise 
the importance of Member States’ margin of discretion, would favour the original 
view of directives as inter-state, international legal constructs which did not 
directly confer rights upon individuals, even rights as against the state. Secondly, 
the remedy of sympathetic interpretation or indirect effect, whereby national law is 
interpreted so as to give effect to Community law, can result in the terms of 
directives being enforced against individuals. It presently operates to a large extent 
without reference to considerations of duties under directives, legal certainty and 
subsidiarity.” 

Developments in the areas of vertical direct effect of directives and the 
interpretation of national law in accordance with Community law were 
undoubtedly motivated by a desire to make Community law more effective at 
national level. The conclusion to be drawn is that if the Court of Justice has been 
prepared to sacrifice values and principles such as legal certainty and subsidiarity 
to the overall goal of effectiveness in these areas, then it should be able to do so in 
respect of horizontal direct effect of directives also. 

The real explanation for continuing denial of horizontal direct effect for 
directives may well be found in the field of politics rather than of law. The initial 
decision to confer direct effect upon directives provoked discontent in national 
courts and in particular in France and Germany.” It has been written of the 
decision in Marshall (No 1): 


The denial of horizontal direct effect to directives can, therefore, be seen as an offer of a 
compromise under which the European Court will limit the direct effect of directives to 
vertical direct effect if national courts will accept it to that limited extent.” 


There is no doubt that the feeling amongst the Member States remains 
overwhelmingly against horizontal direct effect for directives. Of the seven 
Member States which made oral or written submissions to the Court in Dori, only 
Greece was in favour of removing the Marshall distinction. The Commission also 
favours the retention of the current case law. 

The view of directives taken by the framers of the Treaty, as inter-state 
instruments which had no legal effect on individuals before being implemented or 
translated into national law, had at least the virtue of theoretical and conceptual 
consistency. The development by the Court of Justice of the doctrine of direct 
effect has done much to make the ideals and policies of the Community a practical 
reality for its citizens. The decisions of the Court on direct effect, on indirect effect 
and, in Francovich, on damages have, however, changed the nature of directives 
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into instruments which confer rights directly upon individuals. At this stage in the 
development of the Community law of remedies, there is no sound justification for 
allowing these rights to be enforced directly only against the state and not against 
individuals. It is to be regretted that the Court of Justice did not, in Dori, carry its 
previous arguments to their logical conclusion. 
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Personal Accountability and Corporate Control: The 
Role of Directors’ and Officers’ Liability Insurance 


Vanessa Finch* 
Introduction 


Individual company directors are increasingly being looked to when things go 
wrong in corporate affairs. Not only may directors be sued for breaches of 
fiduciary duty or for misrepresentation, but recent statutes have greatly increased 
the potential civil and criminal liabilities of directors and officers. Under the 1985 
Companies Act, the director or officer can be charged with over 200 kinds of 
infringement and further offences are provided for in health and safety, 
environmental, data protection and financial services legislation. The personal 
exposure of directors was added to significantly by the 1986 Insolvency Act and by 
the 1986 Company Directors Disqualification Act. Further legislation on 
environmental and financial services matters is expected from Europe and this is 
likely to add to directors’ burdens. 

Balancing such potential personal liability is the availability of company-funded 
directors’ and officers’ insurance (‘D & O’ insurance). This was facilitated by 
section 137 of the 1989 Companies Act which amended section 310 of the 1985 
Companies Act to provide expressly that a company may purchase and maintain 
insurance for its directors and officers against liability for negligence, default, 
breach of duty or breach of trust in relation to the company. 

This article examines the role and operation of this combination of individual 
liability and insurance. It looks at the place of such a combination within the 
scheme of corporate control and considers, inter alia, the answers to two 
questions. First, is insurance the ingredient that makes accountability through 
personal liability work or the factor that undermines that accountability? Second, is 
a more selective approach to personal liability called for? In concluding, I argue 
that the rise of insured individual liability represents a new and perhaps worrying 
approach to the fundamental dilemmas of corporate design. 

Part A of the article reviews the rationales for making personal liability a 
significant plank within the scheme of corporate control and considers the 
problems and costs associated with individualistic approaches. Part B looks at the 
role of insurance in making personal liability operate as a mechanism of 
accountability and explores the broad arguments for allowing company-funded 
insurance. Part C discusses factors affecting the availability of insurance cover 
generally and considers the susceptibility of the insurance market to periods of 
crisis. Experience in the United States and the Commonwealth is drawn upon in 
this analysis. Part D considers the development of ‘D & O’ insurance in England’; 
its anticipated role, form, availability and uptake; and whether the English 
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insurance system can be operated in a manner that avoids potential pitfalls and 
heeds lessons from other countries. Part E looks at the prospects for insured 
individual liability within the scheme of English corporate governance, considers 
potential reforms and explores alternatives to ‘D & O’ insurance. 


A Why Make It Personal? 


If it is assumed that the rules of company law should, inter alia, encourage wealth 
creation yet discourage corporate wrongdoing,” what is the case for pursuing 
such ends by using rules imposing personal liability (civil or criminal) upon 
directors and managers? A number of general arguments point to the value of such 
liability. In the first instance, retributive principles may demand the direct holding 
to account of those responsible for some kinds of conduct — as, for example, 
where criminal actions are carried out intentionally. The retributive stance thus 
urges that the state avenge wrongful acts’ and sees the resulting deterrent effect 
as an important but ancillary benefit. If, however, the behaviour at issue is not 
highly blameworthy individual misconduct but actions that are either less 
obviously reprehensible or less within the control of the individual (perhaps 
because they result from joint activity by a number of actors), the case for 
individual liability weakens. Sanctions or civil liabilities are less likely to prevent 
misconduct if the person sanctioned is capable of exerting only limited control over 
the activity and, if individuals are criminalised or made civilly liable in these 
circumstances, there is a danger of undermining the moral force of the criminal or 
civil justice system.* 

A second, and related, argument emphasises the need to deter wrongdoing and 
urges that flaws in enterprise-based controls and in market-based constraints on 
directorial wrongdoing (such as the market for corporate control and the market 
for directorial services*) may require the use of personal liability rules. The 
principal limitations to enterprise liability’ are: asset insufficiency — when firms 
lack the assets that would be required to make good the damage caused by 
wrongdoing; sanction inefficiency — when the legal system cannot impose, or 
judges are unwilling to impose,’ costs on the firm that are sufficiently high to 
deter wrongdoing (eg because of penal considerations or because liquidation may 
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result, affecting ‘innocent’ parties such as the firm’s employees, suppliers, 
consumers and distributors)®; and enforcement insufficiency — which occurs 
when a legal system is unable to detect or prosecute a significant proportion of 
offences (due, for example, to resource, evidential and legal limitations). Personal 
liability may provide high levels of deterrence and may overcome some of the 
problems that are encountered in prosecuting corporations.’ Potential personal 
liability may, moreover, encourage directors to provide information to those 
investigating company failings in the hope of offsetting their own liability. 

In addition, it can be argued that for a series of reasons it may be extremely 
difficult to prevent corporate misconduct by punishing only the firm.'° Thus, 
individual managers may indulge in misconduct perceiving wrongdoing to be in 
their interests, even in circumstances where the potential cost to the firm exceeds 
the potential corporate benefits. Short-term effects such as promotion or 
concealment of error may be sought. Even where enterprise liability is great, the 
firm may be poorly positioned, for informational, organisational or other reasons, 
to prevent directors from securing such short-term gains. Directors may, indeed, 
feel relatively immune from sanctions by the firm — where, for example, loss of 
office would be so generously compensated as to hold no terrors.'' Modern 
corporations may, moreover, find ways to steer operations and apply pressure to 
achieve results whilst leaving questions of modus operandi to middle management 
— this structure gives control but insulates headquarters from, particularly 
criminal, responsibility for operational decisions. Where sanctions against the firm 
are modest, the company may actually endorse wrongful conduct by directors and 
the incurring of civil or criminal liability. It may be able, moreover, to press the 
director to behave in errant ways. To middle managers, the prospect of dismissal 
or demotion may mean more than the potential civil or criminal liability of 
themselves or the company — particularly when they envisage a higher probability 
of being held to account by means of internal rather than external review 
mechanisms.” l 

Market-based constraints on directorial wrongdoing may be ineffective not 
merely because of problems of information, collusion within the firm and 
fluctuations within the market, but through a focus on aggregate performance 
rather than individual acts and toleration of wrongdoing in the face of other 
‘successful’ actions. Such constraints may, indeed, not inhibit certain forms of 
misconduct at all. Thus, the market for corporate control may not exert: pressure 
where wrongdoing enhances profits and share prices — for example, illegally 
polluting a river proves an attractive alternative to expensive filtration. 

It is, of course, desirable to encourage those involved with companies to monitor 
potential wrongdoers and bring pressure to bear to avoid harms. A further 





8 See Osterlie, op cit n 3 supra, at 533; Stone, Where the Law Ends: The Social Control of Corporate 
Behaviour (1975); Coffee, ‘No Soul to Damn: No Body to Kick,’ ibid 401. 
9 On corporate criminal liability, see, inter alia, Fisse, ‘The Attribution of Criminal Liability to 
Corporations: A Statutory Model’ (1991) 13 Sydney LR 277; Fisse and Braithwaite, “The Allocation 
of Responsibility for Corporate Crime: Individualism, Collectivism and Accountability’ (1988) 11 
Sydney LR 468; Foerschler, ‘Corporate Criminal Intent: Toward a Better Understanding of Corporate 
Misconduct’ (1990) 8 Cal LR 128; Wells, Corporations and Criminal Responsibility (Oxford, 1993); 
Bergman, Disasters: Where the Law Fails (1993); Leigh, The Criminal Liability of Corporations in 
English Law (London, 1969); Law Commission, Involuntary Manslaughter (1994) Consultation Paper 
No 135. 
10 See Coffee, op cit n 7 supra, at 393. 
11 See Parkinson, op cit n 2 supra, pp 133, 355. 
12 ibid pp 399, 410. See also Shomis, The Oppressed Middle: Politics of Middle Management (1981). 
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argument for personal liability is that, without the stimulus of personal liability, 
directors will not act independently from management and will not act as detached 
scrutineers of their colleagues.'? A series of social and psychological mechanisms 
is said to make this problem acute and includes the selection of directors who have 
similar backgrounds, interests and work experience as the incumbents and who 
share the same corporate attitudes and loyalties. Personal liability may thus serve 
to distance the director from management, but it may also encourage directors to 
monitor the actions of others within the company. This ‘gatekeeper’ liability holds 
directors legally responsible for activities that they may not have been directly 
involved in instituting and is found in a variety of common law and statutory duties 
owed to the company, shareholders, employees, creditors (and, in North America, 
even to suppliers and the community).'* As Daniels and Hutton say: 


The rationale for gatekeeper liability is based on the belief that the existing array of 
traditional sanctions and rewards pinpointing liability on the enterprise and on the actual 
wrongdoing within the enterprise are incapable of reducing the level of corporate 
wrongdoing to socially optimal levels. It is therefore necessary to enlist the services of third 
party monitors, albeit under the threat of personal liability." 


A case for personal liability can also be based on considerations of cost and 
efficiency. Even if it were possible to sanction firms by using severe penalties, the 
total costs of such sanctions (for a given reduction in wrongdoing) may be greater 
than those encountered in a mixture of enterprise and personal liability.1° Personal 
liability is thus thought to deter more cheaply than enterprise liability even at 
modest levels of severity and to involve smaller risks of liquidation and the 
‘punishing’ of innocent parties such as employees. Personal liability, as noted, 
may also assist investigators by providing them with levers with which to bargain 
with managers for information concerning other corporate wrongdoings. 

Personal liability may leave risk evaluation and spreading to those individuals 
who are the best acquirers of information concerning corporate risks, levels of 
capitalisation, internal control systems and insurance. It thus offers firms a 
flexibility of response that may be preferable to externally-imposed rules on 
minimum insurance or adequate capitalisation. Making the director liable thus 
‘protects against legislative over-or-under provision for tort risks, and it permits 
managers to select the optimal strategy for covering risk from among insurance, 
self-insurance or risk-reduction through the control of firm activities. ’!7 

Finally, personal liability may improve the prospects of compensation by 
bringing the pocket of the wrongdoer within legal range of the victim and, where 
the pocket is sufficiently deep, may provide compensation for wrongdoing that 
may not be available from the company, for example on corporate insolvency. It 
may also be thought appropriate that the malefactor rather than the company 





13 See Ramsay, ‘Liability of Directors for Breach of Duty and the Scope of Indemnification and 
Insurance’ (1987) 5 Comp & Soc LJ 129, 142; Note, ‘The Propriety of Judicial Deference to 
Corporate Boards of Directors’ (1983) 95 Harvard LR 1894. 

14 See Daniels and Hutton, ‘The Capricious Cushion: The Implications of the Directors’ and Officers’ 
Insurance Liability Crisis on Canadian Corporate Governance’ (1993) Canadian Bus LJ 182, 187; 
Kraakman, supra n 6, and ‘Gatekeepers: The Anatomy of a Third Party Enforcement Strategy’ (1986) 
J Law, Econ & Org 53, 55—57; Schwartz, ‘In Praise of Derivative Suits: A Commentary on the Paper 
of Professors Fischel and Bradley,’ 71 Cornell LR 322, 323. 

15 ibid p 187. See also Kraakman, ‘Gatekeepers,’ ibid pp 55—57; Lindgren, ‘Beyond Cases: 
Reconsidering Judicial Review’ (1983) Wisconsin LR 513. Personal liability may encourage ex ante 
monitoring, but of course the dangers of post-monitoring cover-ups may be increased. 

6 Kraakman, op cit n 6 supra, at 885. 

17 Kraakman, ibid at 874. 
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should in many cases foot the bill for breaches of proper standards of commercial 
morality. Thus, the Insolvency Law Review Committee argued for a climate in 
which ‘downright irresponsibility is discouraged and in which those who abuse the 
privilege of limited liability can be made personally liable for the consequences of 
their conduct.’!® 


The Limitations of Personal Liability 


Controlling corporate wrongdoing by focusing on the individual director’s liability 
is, however, a process beset with difficulties. First, on the issue of retribution, it 
may be thought inappropriate to impose personal liability in cases where directors 
lack guilty minds but for ‘technical’ reasons find themselves in breach of the law. 
Thus, Bishop has argued that, although many defendant directors and officers, 
during a period leading to wrongdoing, must have been well aware that their 
conduct was shady if not fraudulent, ‘in many other situations the law today is in 
such a state of flux and insufficiently unclear that an honest and conscientious 
executive may very well find himself threatened with . . . if not actually subjected 
to liability, for conduct which at the time he, not unreasonably, regarded as ethical 
and prudent.’!9 Insofar as directors are seen as operating in a legally uncertain 
world, this may temper even the retributivist’s inclination to exact revenge, at least 
where such ‘technical’ infringements are at issue. 

Furthermore, retribution, like deterrence, presupposes that punishments can be 
brought to bear on wrongdoers. Laws based on individual liability may, however, 
be difficult to enforce because of organisational secrecy, numbers of suspects and 
evidential problems associated with attempts to isolate culprits and prove cases. In 
many instances of corporate misconduct, collective action will constitute the root 
problem and it may be right to seek retribution against the enterprise itself. As 
Stone has said, ‘the bulk of harm causing corporate conduct does not typically have 
at its root a particular agent so clearly to blame that he or she merits either 
imprisonment or a monetary fine extracted in a public ceremony.’?° 

A more promising means of imposing accountability for corporate crime may be 
to galvanise the internal disciplinary systems of corporations. Thus, the Law 
Reform Commission of Canada”! has suggested that where the actus reus of an 
offence is proven to have been committed by or on behalf of the corporation it is 
more efficient to force the corporation to take remedial steps than to institute state 
action against individuals in the corporation with all the attendant resourcing and 
enforcement problems.” Courts might thus employ ‘corporate probation’ orders” 
to demand that particular steps be taken to reduce mischiefs; to suspend sanctions 
pending compliance with orders; to compel the company to take internal 
disciplinary measures against those responsible for past offences (which measures 
are to be described in a report detailing actions taken); and to realign managerial 
interests to give an incentive (for example, a salary stimulus) that is related to 





18 Report of the Insolvency Law Review Committee, Insolvency Law and Practice (1982) Cmnd 8558, 
para 1805. 

19 Bishop, The Law of Corporate Officers and Directors: Indemnification and Insurance (1981) paras 
36-37. 

20 Stone, op cit n 4 supra, at 31. See also R v P & O European Ferries (Dover) Ltd (1990) 93 Cr App 
R72 


21 Canada, Law Reform Commission, Criminal Responsibility for Group Action, at 31. 
22 See also Fisse and Braithwaite, op cit n 9 supra, pp 510—514; Coffee, op cit n 7 supra, at 455. 
23 Coffee, ibid pp 448—457. 
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successful compliance — as evidenced, for example, by a sustained good safety 
record. This proposal leaves many issues to be resolved, notably questions of 
scapegoating and the protection of individuals’ rights in a system of internal 
discipline, but it does offer an alternative to individualistic legal liability rules. 

Judging the level of deterrence that results from personal liability may, 
moreover, be highly problematic.” In some circumstances, over-deterrence may 
result in so far as suitable men and women decline to enter into company direction 
for fear of potential personal liability. Under other conditions, personal liability 
may prove superfluous and add little to the series of forces that already induces 
directors to take care. Such forces can include personal identification with the 
success of the firm in the market; the market for corporate control; the market for 
directorial services; the professional reputation of the director; and the director’s 
own financial interest in the company. 

It has further been argued in North America that there is ‘scant evidence’ of duty 
of care liability rules providing effective deterrence for directors; that deterrence 
tends to be weak because penalisation of individuals through shareholder litigation 
is so rare and monetary recoveries are infrequent and small; and that other 
mechanisms, such as the capital markets and the market for corporate control, 
deter more strongly than the prospects of shareholder litigation.25 Under- 
deterrence may also occur when the wrongful actions of the directors occasion 
huge or catastrophic losses yet the directors stand personally to lose a maximum 
sum that is insignificant compared to the total loss.”° Indeed, the pessimistic view 
of personal liability rules is that they may discourage the conscientious from acting 
as directors whilst failing to provide effective deterrence for, or remedies against, 
cavalier directors. 

As to the argument that personal liability rules will encourage intra-company 
monitoring of potential wrongdoing, the effects of such rules on non-executive 
directors may be undesirable. Executive directors tend to dominate corporate 
boards and possess considerable advantages over outsiders vis-à-vis their time, 
resources, quality of information and access to board policy-making procedures.?’ 
The outsider faces severe obstacles in monitoring board activity and the prospect 
of being held personally liable for failing in such monitoring functions may prove 
an excessive deterrent to non-executive direction, notably when the economic 
benefits of non-executive direction are seen to be dwarfed by potential liabilities 
for damages. Companies may, in spite of such relevant factors, persuade non- 
executive directors to serve on their boards but the prospect of personal liability 
may result in such directors demanding high-risk premiums, perhaps excessive 
investment by the company in monitoring for offences, and the avoidance of 
conduct that is potentially profitable but gives rise to legal uncertainties.28 





24 See Dewees and Trebilcock, ‘The Efficacy of the Tort System and its Alternatives: A Review of 
Empirical Evidence’ (1992) 30 Osgoode Hall LJ 57. 

25 See Romano, ‘Corporate Governance in the Aftermath of the Insurance Crisis’ (1990) 39 Emory LJ 
1155, 1183. A 

26 See Shavell, ‘Liability for Harm Versus Regulation of Safety’ (1984) J Legal Stud 357, 362; Polinsky 
and Shavell, ‘Should Employees be Subject to Fines and Imprisonment Given the Existence of 
Corporate Liability?’ (1993) 13 Int R Law & Econ 239. 

27 See Finch, ‘Company Directors: Who Cares About Skill and Care?’ (1992) 55 MLR 179, 197—200; 
Brudney, “The Independent Director — Heavenly City or Potemkin Village?’ (1982) 95 Harvard LR 
597. 

28 See Kraakman, op cit n 6 supra, at p 892. See also Goldschmid, ‘The Greening of the Boardroom: 
Reflections on Corporate Responsibility’ (1973) 10 Columbia J Law and Soc Probs 15, 21—24. 
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Alternatively, companies when selecting outside directors may seek to avoid such 
problems by choosing directors who are either non-risk averse or uncritical of risk 
taking. An incentive to select on such a basis would run counter to notions of the 
outside director as a check on corporate folly. 

The deterrent effects of personal liability can also have cost and efficiency 
implications. Thus, the costs of compensating managerial risk bearers may be 
greater than the costs of deterrence by means of enterprise liability since directors 
bear risks of an undiversified kind. Unlike shareholders who can spread risks 
across a portfolio, the directors’ eggs are in the one corporate basket.” It is 
preferable, say the Chicago school,” to punish the corporation. This will create 
incentives for internal corrective action?! and the firm is better positioned than the 
State to deter misconduct by its employees and to do so efficiently.” 

Another danger of personal liability is that those who are prepared to operate as 
company directors will become excessively risk-averse — so much so that they are 
unwilling to take commercially justifiable risks for fear of triggering personal 
liability. Such risks may either be left untaken (an inefficient result?) or those 
properly responsible may evade their responsibilities. Risk avoidance can be 
achieved most readily by delegating legally awkward tasks to subordinates** or by 
shifting risks to outside consultants.* In either event, inefficiencies may result in 
so far as managers shy away from decisions, fail to assume responsibilities, desist 
from establishing effective lines of control and delegate decisions to parties less 
well positioned to decide. 

Nor may directors find reassurance in judicial responses. Heavy reliance on 
personal liability places a good deal of faith in the courts as arbiters of the business 
decisions of directors. Experience in the United States with the business judgment 
rule indicates, however, that such faith can be shaken. This rule protects directors 
from liability so long as they ‘act in good faith and in the exercise of honest 
judgment in the lawful and legitimate furtherance of corporate purposes.”°6 


NN 


29 Kraakman, op cit n6 supra, pp 865, 887; Mayers and Smith, ‘On the Corporate Demand for 
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30 See Posner, Economic Analysis of Law (2nd ed, 1977) p 236. 
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detection: see Stone, op cit n 4 supra, at p 30. 
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Confidence in such protection was rocked by Smith v Van Gorkam,3’ in which the 
Delaware Supreme Court found nine directors and officers of the Trans Union 
Corporation personally liable for approving the sale of the corporation at less than 
its intrinsic value and concluded that the business judgment rule no longer 
conferred on directors’ automatic shielding from personal liability. It has been 
argued that, as a consequence, even ‘deserving directors’ in the United States may 
fear that their actions will be subject to greater scrutiny and even greater liability 
exposure.’ In so far as personal liability rules create serious uncertainties about 
judicial responses, there is a danger of directorial overreaction and inefficient 
levels of risk avoidance. 

Turning, finally, to matters of compensation, it should be noted that there is no 
necessary correlation between the depth of the wrongdoer’s pocket and the 
quantum of the damages suffered by the victim. In this sense, to rely exclusively 
on individuals as sources of compensation leaves potential sufferers from 
wrongdoing to the vagaries of chance. 

Will the availability of company-funded ‘D & O’ insurance tend to add to the 
advantages of personal liability rules and remedy some of the disadvantages? 
Before looking at the system as developed in England, I consider the case for 
insurance and the availability of ‘D & O’ insurance. 


B Why Insurance? 


‘D & O’ insurance may vary the repercussions and the incentive effects of personal 
liability in dramatic ways. The implications of ‘D & O’ insurance may, moreover, 
vary when assessed in relation to the different rationales for choosing to impose 
personal liability. 

In terms of retribution, the risk-spreading effect of insurance may dilute the 
‘punishment’ so that it does not fit the crime or breach. Potentially, damages or 
criminal sanctions could be dealt with through company-funded insurance and, 
accordingly, the penalty payer would be the shareholder, consumer and the 
employee rather than wrongdoer.” Retributivists may, however, take some 
solace from public policy exclusions from liability. Thus, at common law, it may 
be possible to insure against liability for tortious acts merely involving 
negligence or for non-deliberate breaches of statutory provisions not involving a 
crime,*! but it will be contrary to public policy to insure against tortious acts 
involving wilful neglect or wilful default. Similarly, insurance would be ruled out 
regarding acts involving dishonesty or a crime; deliberate breaches of statutory 


37 488 A 2d 858 (Del, 1985). 

38 Rosh, op cit n 33 supra, at 1314. See also Myers, ‘Where Have All the Directors Gone?’ (1988) 36 
Cleveland State LR 575, 577; Herzel and Katz, ‘Smith v Van Gorkam: The Business of Judging 
Business Judgment’ (1986) 41 Bus Law 1187, 1189; Cottingham, ‘The “D & O” Insurance Crisis — 
Darkness at the End of the Tunnel’ (1988) 39 South Carolina LR 653, 658— 661. Fora contrary view, 
see Romano, “What Went Wrong with “D & O” Liability Insurance?’ (1989) 14 Del J Corp L 1, at 
24: Schwartz and Wiles, ‘Trans Union: Neither “New” Law nor “Bad” Law’ (1985) 10 Del J Corp L 
429, 430. 

39 See Litan, Swire and Winston, ‘The US Liability System: Background and Trends’ in Litan and 
Winston (eds), Liability: Perspectives and Policy (Brookings, 1988). 

40 Some retributivists may, of course, consider that negligent actions are appropriate objects of 
punishment: see Hart, Punishment and Responsibility (Oxford, 1968). 

41 eg making a distribution contrary to s 263 CA 1985 or wrongful trading, s 214 LA 1986. See Turnbull 
and Edwards (1990) 134 SJ 768; Doyle (1991) 135 SJ 957. 
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prohibitions not involving a crime or liability to pay criminal fines. It would thus 
be against public policy to insure in respect of criminal liability for misleading 
prospectus statements involving deceit, recklessness or deliberate inaccuracy, or 
for market manipulation’ or fraudulent trading. Such policy provisions are 
unenforceable and typically excluded expressly from standard English ‘D & O’ 
policies. 

Will ‘D & O’ insurance undermine an individual’s incentives to avoid 
wrongdoing? Such insurance does increase the danger of ‘moral hazard’ in so 
far as payments for wrongdoing will be made from insurance funds rather than the 
personal assets of errant directors. Thus, insurance could be said to subvert public 
policy, encourage unscrupulous directors to pursue questionable activities and dull 
the incentives of honest directors to be attentive to their duties and act in the best 
interests of the company.“ On the other hand, the deterrent effects of personal 
liability can, as noted, be exaggerated“ and insurers can reduce moral hazard by, 
for example, imposing deductibles, restricting cover, imposing conditions and 
adjusting premiums in relation to the performance records of specific companies 
and individual directors. Moral hazard, nevertheless, remains a problem, since its 
elimination conflicts with the risk-spreading rationale for insurance and 
presupposes that insurers can either fully identify potential risk-reducing strategies 
or identify and monitor poor risk directors efficiently.“ In reality, this is a highly 
difficult and expensive endeavour — notably because company direction involves 
such an extensive range of activities and risks and because liability claims tend to 
be so low in frequency for most businesses that there is a lack of reliable data on 
the insured’s loss experience.“ Insurers will tend to deal with directors in broad 
categories and, in so far as the director is not dealt with on an individual basis, the 
danger of a moral hazard remains.” 

One respect in which ‘D & O’ insurance might be said to limit moral hazard is by 
improving the monitoring of potential wrongdoers. Monitoring could be 
stimulated by insurance terms and instituted by companies or directors themselves, 
or could be carried out directly by the insurance company. The insurance company 
has the opportunity to monitor its customers’ directors in a number of ways.“ In 
deciding whether to issue or renew"! a policy, the insurer may investigate the 
firm’s financial condition and past record of behaviour, it may require changes in 
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the board (for example, by demanding audit committees and non-executive 
directors**) and may impose tailor-made conditions to be observed by directors 
Ne 

and officers, for example as to information supplied to the insurer, specific 
practices to be avoided’ or systems of risk management and loss limitation to be 
operated.** 

In processing claims and legal actions, the insurer may serve as an independent 
external investigator of not only the individual involved, but also the entire board 
and management system. ‘D & O’ insurance may also prove instrumental in 
recruiting outside non-executive directors and may accordingly facilitate 
monitoring.” Refusal or denial of insurance coverage may, in addition, stimulate 
control devices by conveying valuable information to directors, shareholders and 
the capital markets. More generally, companies that subscribe to ‘D & o’ 
insurance may not lose the incentive to supervise their directors. If a company 
anticipates that the insurer’s willigness to offer cover in relation to an individual! 
or its attendant premium, depends on an assessment of the risk of misconduct, it 
possesses an incentive to take care in policing and selecting its own personnel.° 

There are, of course, limitations to the monitoring stimulus liable to be provided 
by ‘D & O’ insurers who may, for a number of reasons, be disinclined either to act 
directly or to provide incentives in order to reduce risks of wrongdoing.” The 
scope for direct action is limited by the expense involved. The costs of inspection 
and advisory services must be paid for from premiums and an insurer taking such 
steps might well be undercut by competitors who would free-ride on such services. 

Incentives to reduce risks could be offered by insurers through adjustments of 
premiums, deductions and exclusions. As noted, however, there is a tension 
between individualising such factors and loss-spreading principles, and company, 
direction does not lend itself to the fine-tuning of premiums because of wide risk! 
variations and low frequencies of claims. Where risks are homogeneous and risk- 
reducing steps are easily identified (as with fire hazards and sprinklers), insurers 
might be expected to offer reduced premiums for those who take such steps. 
Company direction involves very different risks and conditions. 

Where insurers fail to identify potential risk avoidance techniques or do not 
discriminate between risks and link premiums to performance, companies may be 
afflicted with a culture in which misdemeanours and resultant costs come to be 
seen as a normal business expense to be met in the first instance by insurers and 
thereafter by shareholders or consumers. In this scenario, any stimulus to take care 
or to monitor will flow not from the insurance system but will be provided by other 
market-driven factors. 

Various cost and efficiency arguments support the use of liability insurance. 
Company activities give rise to risks. If liability rules compel individuals to bear 
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those risks, costs may be higher than they need to be. Unlike shareholders, 
directors, as noted, are undiversified risk bearers — all their personal assets may 
be prejudiced by one wrongdoing. Uninsured directors will thus demand a very 
high level of salary compensation if asked to: bear this burden. If, however, 
insurance is used to shift personal risks, the net costs to the firm will be lower. The 
effect is to move risks from individual directors to shareholders of the insurance 
company, who are able to charge a lower price for risk bearing because of their 
greater ability to diversify risks through the capital markets. It is usually more 
efficient for the company employing the director to purchase such insurance since 
the firm is likely to prove a more valued customer and thus able to negotiate lower 
premiums.*? 

In certain circumstances, the insurance company, by developing its expertise 
and information sources, may prove more adept at identifying potential risk- 
reducing measures than the individual company. It may be more efficient, for 
example, to concentrate research into risk avoidance in the insurance company 
rather than to rely on the disparate (and duplicating) endeavours of individual 
companies.© As noted, however, the variety of risk-creating conditions in the 
‘D & O’ sector is so great that such research is unlikely to be of sufficiently broad 
relevance as to justify the insurer’s investment. 

Insurance may, nevertheless, assist the firm in wealth creation. As indicated 
above, company-funded ‘D & O’ insurance may prove highly instrumental in 
encouraging talented persons to serve as directors. There is North American 
evidence that personal liability without insurance does adversely affect a firm’s 
capacity to attract suitable appointees and that the problem of reluctance to serve is 
particularly acute in relation to non-executive directors.®! 

Insurance does protect prospective directors, but might indemnification have 
an equivalent effect? In practice, insurance offers a number of advantages. First, it 
may be available when indemnification is either refused or is legally proscribed — 
as where there is a change of control in the company or where indemnification 
cannot be given because several directors are sued and it is impossible to raise the 
quorum required by the Articles. Second, insurance may provide protection 
where the firm is, for practical reasons, unable to indemnify as where there is 
corporate insolvency or funds are inadequate. Third, insurance can offer broader 
coverage than indemnification. Thus, directors’ liabilities to the company, 
including those arising as a result of derivative actions, cannot be indemnified in 


58 See Arrow, ‘The Role of Securities in the Optimal Allocation of Risk-Bearing’ (1964) 31 Rev Econ 
Stud 91; Kraakman, op cit n 6 supra, at 865. 

59 See CSLRC (Australia), Company Directors and Officers: Indemnification, Relief and Insurance 
(1990) Report No 10, p 53; Companies and Securities Advisory Committee (CSAC) (Australia), 
Report on Company Directors and Officers: Indemnijication, Relief and Insurance (1992) p 9. 

60 See Shavell, op cit n 26 supra, for a similar argument in relation to regulatory agencies rather than 
insurers. 

61 See, for example, CSLRC Report, op cit n 59 supra, at p 53; PRO-NED Guidelines, op cit n 55 
supra, p 12; Cranston, ‘Limiting Directors’ Liability: Ratification, Exemption and Indemnification’ 
(1992) JBL 197, 210; Daniels and Hutton, op cit n 14 supra, at p 228; Titus, ‘Limiting Directors’ 
Liability: The Case for a More Balanced Approach — The Corporate Governance Project Alternative’ 
(1989) 11 Western New England LR 1, 9. 

62 On indemnification in England, see Cranston, ibid. On Australia, Canada and the US, see CSLRC 
Report No 10, op cit n 59 supra; CSLRC Paper No 9, op cit n 53 supra, ch 4. See also Schaeftler, 
The Liabilities of Office: Indemnification and Insurance of Corporate Officers and Directors (Boston 
and Toronto: Little, Brown & Co, 1976) pp 72—76, 118—146, 223—224. 

63 See, for example, Table A, Companies (Tables A—F) Regulations 1985, Article 118, regarding 
indemnification. 
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advance,™ but insurance may be available. Fourth, insurance may compensate 
more fully than indemnification because the latter is limited to the amount that the 
defendant was able to pay the plaintiff and this quantum is accordingly restrained 
by the directors’ resources. A final advantage of insurance lies in its relative 
impartiality — claims for insurance, unlike those for indemnifications, do not 
stand to be reviewed by the co-directors of the claimant.© 

Insurance may also offer a response to the problems of risk avoidance and 
delegation discussed previously. Insurance gives directors the opportunity to take 
commercially justifiable risks and reduces inefficient defensiveness: 


Business and commerce cannot operate and prosper on a large scale, until and unless 
businesses and investors are provided with some mechanism for risk aversion . . . Insurance 
is a vital factor in business activity because it acts as an important mechanism by which 
identified risks of loss may be averted. 


This approach may not, of course, be consistent with a retributive model of justice, 
and an emphasis on the appropriateness of sanctions being meted on those ‘to 
blame.’ As Ewald has argued, insurance proposes a quite different model of justice 
in which notions of cause and blame are replaced by the idea of ‘a distributive 
sharing of a collective burden.’ Insurance makes directorial wrongdoing a 
collective or social burden to be imposed at the end of the day upon shareholders 
and/or consumers. If not to the retributivist’s taste, it may more easily be justified 
in the name of efficiency. 

A final rationale for liability insurance is the provision of a broadly-based fund 
which is made available to compensate creditors and members of the company for 
the errant acts of directors. There is, however, a tension between the 
compensatory and deterrent rationales. Courts, when made aware of the 
presence of insurance cover, may depart from considerations of directorial fault 
and move towards objectives of compensation and loss spreading.© This in turn 
may have adverse consequences. First, increased damage awards will be made as 
the quantum of damages becomes ‘measured not in terms of the personal fortunes 
of the individual managers, but according to the vastly larger scale of the 
corporation’s operations.” This may impose excessive levels of deterrence on, 
and produce excessive risk aversion in, directors unless insurance cover offers 
highly effective protection. Second, the same high levels of awards may induce 
insurance companies to respond by denying or imposing restrictions on the 


64 See s 310 CA 1985; Asif, ‘The Effect of Section 310 CA 1985 on “D & O” Insurance’ (1989) Prof 
Neg 209. 

65 See Ramsay, op cit n 13 supra, p 155; Osterlie, op cit n 3 supra, p 570 — ‘The insurance company’s 
self-interest negates the need to find decision makers in the corporate family who can operate 
intelligently and free from managerial influence at the payout stage.’ 

66 Pierce, ‘Professional Liability Insurance: The Claims Made and Reported Trap’ (1991) 19 Western 
State U LR 165, 168. See also Slaughter, ‘Statutory and Non-Statutory Responses to the Director and 
Officer Liability Insurance Crisis’ (1987) 63 Ind LJ 181, 185. 

67 Ewald, ‘Insurance and Risk’ in Burchell, Gordon and Miller (eds), The Foucault Effect: Studies in 
Governmentality (Harvester Wheatsheaf, 1991) pp 206, 210. 

68 See Trebilcock, ‘The Social Insurance— Deterrence Dilemma of Modern North American Tort Law: 
A Canadian Perspective on the Liability Insurance Crisis’ (1987) 24 San Diego LR 929, for a 

. discussion in the context of tort. 

69 See Priest, ‘The Current Insurance Crisis in Modern Tort Law’ (1987) 96 Yale LJ 1521; Trebilcock, 
ibid; Davies, ‘The End of the Affair: Duty of Care and Liability Insurance’ (1989) Legal Studies 67, 
82. 

70 Schusan, ‘Corporate Indemnification: A View from the Director’s Chair’ (1981) 27 Loyala LR 89, 90. 
See also Ramsay, op cit n 13 supra, p 154. 
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availability of such cover. The fear is that intolerable burdens on defendants also 
become intolerable burdens on defendants’ insurers.” 

To summarise thus far, the strongest justifications for a combination of personal 
liability and corporate-funded ‘D & O’ insurance are that this encourages persons 
to act as directors (particularly non-executive directors); allows directors to take 
commercially justifiable risks free from the fear of potential personal ruin; and 
makes available a more substantial pool of funds for compensating victims of 
wrongdoing than would otherwise be the case. As for the other mooted rationales, 
it is clear that much depends on the effectiveness of insurers in, and their 
commitment to, identifying potential risk avoidance measures and discriminating 
between good and bad risks. Effectiveness and commitment here is liable to 
enhance retribution and deterrence in so far as wrongdoers can be singled out, 
punishments can be exacted appropriately and moral hazards can be reduced. Such 
efficiency and zeal cannot, however, be assumed and, if absent, retribution and 
deterrence will be the weaker as may the monitoring of potential misdemeanours. 

It should be emphasised that there is a tension between some of the potential 
rationales discussed. Thus, strong retributive and deterrent effects may conflict 
with efficiency and wealth-generating objectives. Resolution of such tensions calls 
for positions to be taken, inter alia, on the balance between rights protection and 
wealth creation within the firm.” I return to this issue in the conclusions but, 
whatever the positions adopted, it is clear that the way in which insured personal 
liability serves different rationales turns a good deal on the manner in which 
insurers actually operate the ‘D & O’ system and particularly on the steps they 
take to discriminate between risks. Before looking at the approaches of English 
insurers to date, however, one prior issue must be dealt with. Thus far, it has been 
assumed that insurance is available to directors and officers. A body of evidence, 
however, suggests that such an assumption is questionable: that insurance 
provision may be liable to restrictions, crises and withdrawals. To assess the 
potential of insured personal liability within the scheme of English corporate 
accountability it is thus necessary to turn now to questions of availability. 


C Is Insurance an Available Option? 


Substantial problems of ‘D & O’ insurance provision have been experienced in 
other jurisdictions. What has been described as a ‘crisis’ was experienced in the 
mid-1980s in the United States and Canada.” To a lesser extent, Australia 
suffered also.74 The essence of such a crisis was the non-availability of effective 
cover at affordable prices. This was manifested in the above-mentioned countries 
by a number of developments. First, coverage was restricted by a daunting array 
of exclusions. In addition to standard moral hazard reducing exclusions 
concerning, for example, losses caused by dishonesty or personal profit, came a 
host of new exemptions from cover. These latter ruled out,losses arising from 
litigation by an insured against another insured; merger and acquisition activities, 





71 See Priest, op cit n 69 supra; Davies, op cit n 69 supra. 

72 For a review of the debate concerning legitimate objectives of the firm, see Parkinson, op cit n 2 
supra, ch 1; Sutton (ed), The Legitimate Corporation (Blackwell, 1993); Frug, ‘The Ideology of 
Bureaucracy in American Law’ (1984) 97 Harvard LR 1276. 

73 See, inter alia, Romano, op cit n 38 supra; Block, op cit n 33 supra; Cottingham, op cit n 38 supra; 
Daniels and Hutton, op cit n 14 supra. 

74 See CSLRC (Australia), Paper No 9, op cit n 53 supra, p 62. 
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responses to tender offers; violations of securities regulations; environmental 
damage or pollution; or libel and slander. These exclusions were sufficient in some 
cases to ‘render the policies worthless.’ Second, cover was simply denied to 
certain firms, markedly those involved in producing hazardous products.” Third, 
cover was restricted by reducing a policy’s duration, most notably by provisions 
giving the insurer the right to cancel the policy after a period of notice” and by 
limiting extended discovery periods — the amounts of time following cancellation 
of a policy during which claims might be made. Such discovery periods protected 
insured parties against gaps in coverage following policy cancellations.” 
Restricting these periods accordingly reduced protections significantly. 

Fourth, levels of coverage were substantially reduced. The United States Wyatt 
Survey” reported an average decrease in policy limits of 50 per cent in the first 
quarter of 1986. In Canada also, the average policy limit fell and, for companies 
with assets of less than $25m, the fall was 66 per cent between 1984 and 1987.8 

Fifth, ‘deductibles’ were boosted enormously. In relation to standard ‘D & O’ 
policies, deductibles stipulate the sums that the insured must pay before insurance 
cover takes effect in meeting a loss and may relate to personal coverage or 
corporate reimbursement. (‘D & O’ policies consist of two parts: a company 
reimbursement section which compensates the corporation for legally valid 
indemnification payments to directors, and a directors’ and officers’ liability 
section which provides personal coverage and reimburses individual directors and 
officers for costs they incur which are not indemnified by the company.) Between 
1984 and 1987, both forms of deductible mushroomed in North America. In 
Canada, the average personal coverage deductible increased by 34 per cent and the 
corporate reimbursement deductible by 867 per cent; in the United States, the 
increases were 61 per cent and 1,297 per cent respectively .®! 

Finally, a dramatic symptom of the North American ‘D & O’ insurance crisis 
was ‘a sudden and dizzying’ increase in premiums.” In Canada and the United 
States, between 1984—87, average annual premium costs rose by between 211 per 
cent and 2,076 per cent (depending on the assets insured and the relevant policy 
limit). 

Legal responses to the crisis were equally dramatic in the United States. Smith v 
Van Gorkam® was decided in 1985 and, within two years, 41 states had amended 
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their corporation statutes to reduce directors’ liability exposure. The most popular 
approach was to legislate to permit shareholder-approved charter amendments 
eliminating or limiting directors’ liability for monetary damages for breaching 
their duty of care.* A second strategy was to raise the standard of culpability to 
require wilful misconduct or recklessness, thereby eliminating liability for 
negligence. A third method was to impose a statutory limit on monetary liability 
for negligence and to permit shareholders to specify sich a limit in the corporate 
charter or bye-laws. 

A number of states also expanded indemnification. The traditional distinction 
between third party and derivative suits was eliminated and firms were expressly 
allowed to contract with board members so as to expand indemnification rights 
beyond those specified in corporation codes. A further legal innovation was the 
“constituency statute,’ which permitted directors to consider non-shareholder 
interests in their decisions. The intended aim was to help managers to oppose 
hostile takeovers by making it difficult for shareholder plaintiffs to sue directors 
for the loss of premiums from defeated bids. 

Whether such responses involve an undesirable negation of accountability is an 
issue to which I return below. A more pressing concern is to identify triggers for 
crises in. ‘D & O’ liability insurance. These may be multiple and vary in 
importance according, inter alia, to sector, circumstances and jurisdiction. It is, 
nevertheless, possible to discern a number of factors that have been attributed an 
explanatory role. 

The first is the inherent difficulty of predicting the risks involved in ‘D & O’ 
insurance. As Priest®* has pointed out, insurance is only feasible where the loss at 
issue has a probabilistic character. This is less likely to be the case where random 
components such as the specific decisions of individuals affect risk prediction; 
where the variety of risks is high; where the quantum of damages ranges widely; 
and where losses are prone to emerge over an extended period of time in a ‘long- 
tail’ of liability. In many respects, ‘D & O’ insurance is especially prone to these 
kinds of problems. Losses are highly dependent on the decisions of individual 
directors; errant behaviour may be ‘out of character’ and unrelated to past 
performance or qualifications; company direction involves a huge variety of risks 
and types of claim*’; a staggering range of potential losses may ensue; and there 
may be lengthy periods between events giving rise to claims and settlements. _ 
‘D & O’ insurance, accordingly, is not a field in which aggregating experience of 
past claims makes it easy to predict and discriminate between risks. This is a sector 
the analysis of which requires high levels of expertise and which is strongly 
resistant to classification of risks.®® As Daniels and Hutton have pointed out, 
‘D & O’ is a ‘speciality line of insurance’ with a resultant small market base and 
policy terms tending to be individualised: ‘. . . all of which means that this line is 
particularly uncertain and the first to lose capacity in a crunch.”® 

Legal uncertainties may further render this sector problematic to insure. Thus, 
in the United States it has been argued that changes in the substantive rules on 
directorial liability were a major factor in the crisis in ‘D & O’ insurance. An 
expansion of potential liability was combined with a liberalisation of standing and 
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an increase in class action remedies. The nervousness that such developments 
created in the insurance industry was added to when, in cases such as Smith v Van 
Gorkam,” the courts were perceived as newly willing to find liability on the 
facts.°! It was, in fact, the unpredictable nature of the judicial response that 
created problems for insurers rather than the substance of the rules being 
developed.” Similarly, uncertainty flowed from the frequency with which 
corporate litigation in the 1980s involved rapidly-paced innovations in financial 
relations and transactions. Judicial reactions to such innovations were difficult to 
predict and the effects of uncertainties stood to be magnified in so far as the rulings 
might affect large numbers of insured firms and individuals who were similarly 
engaged. Where the probability of one insured’s loss is no longer unrelated to the 
probability of another insured experiencing a loss, this may produce hyper- 
uncertainty in insurance markets.” 

A further area of uncertainty involves the quantum of awards made on findings 
of liability.°* Thus, attention has been drawn to the product liability insurance 
crisis in the United States and it has been argued that the courts, aware of insurance 
provision, tend to see insured liability as a means of compensating victims and 
spreading losses. Such an approach introduces the prospect of high levels of 
damages and, by intermittently combining with a concern to deter wrongdoing, 
also creates great uncertainty, which again may induce insurers to withdraw 
coverage and raise premiums, and may even trigger a spiral in which insurance 
markets unravel through a process of adverse selection.” Adverse selection is 
the tendency of those running high risks to buy more coverage than those with low 
risks. If uncertainties cause premiums to rise, there is a danger that lower risk 
customers may find it cheaper to self-insure.*%* The pool of the insured will, as a 
result, become increasingly populated by the poorer risks and average risks will 
rise. Rates will further increase as the spiral tightens until insurers withdraw cover 
completely. 

Judicial construction of the insurance contract may also contribute to an 
insurance crisis.” Again, in the North American context, judges have been said 
to have departed from a contractually-based approach in favour of one 
emphasising compensation and public policy. This has led the courts to read 
‘D & O’ insurance contracts so as to allocate risks wherever possible against the 
insurer. Ambiguities have been construed in favour of the insured, exclusions and 
insurer cancellation rights have been construed narrowly, insurers have been held 
liable to pay defence costs even where the policy has not so stipulated, losses have 
been divided into separate occurrences (increasing the liability of the insurer), 
policies have been held not to have been voided by misrepresentations on the part 
of the insured, insurers have been held liable for losses arising from outside 
directorships, and courts have construed ‘D & O’ policies so as to place all kinds 
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of new and unarticulated risks on the insurer. Such judicial reallocation of risks has 
been said to have paid insufficient attention to the market basis of ‘D & O’ 
insurance® and to have prejudiced that market. Thus, it has been commented in 
the context of one insurance crisis: ‘[t]he complete withdrawal of insurers from 

. coverage is strong evidence that judicial efforts to force coverage of 
uninsurable risks ... are short-sighted, reducing effective insurance levels.’ 

The nature of the ‘D & O’ insurance market may of itself give rise to a crisis in 
cover. Thus, Winter has argued that the insurance industry is highly vulnerable to 
shocks and uncertainties because it is characterised by rigid production capacity 
constraints (which flow from statutory capital adequacy standards that require a 
certain ratio of premiums to equity) and significant adjustment costs, for instance, 
of raising new equity. When shocks occur, caused, for example, by an 
important change in liability law or large unforeseen losses, cycles in product 
availability are (according to various explanations’) triggered. In these 
underwriting cycles, soft markets, with readily available coverage at falling prices, 
are followed by hard markets, where there is difficulty in obtaining coverage and 
prices rise rapidly. The notion of such cycles in the insurance industry may 
account not merely for problems of availability of cover, but also for the 
suddenness and recurrene of those problems. 

One particular source of shocks to domestic insurance markets is the global 
reinsurance system. This system underpins domestic insurance but may itself be 
prone to instability. Between the many layers ‘of the insurance market may be 
imperfect information flows and high negotiating costs. Thus, reinsurers have no 
contact with insured parties, have less information to hand than the primary insurer 
and are dependent on the primary insurer to underwrite risks wisely and charge 
appropriate premiums. Primary insurers may not always maintain prudent 
underwriting standards — intense competition may drive premiums downwards 
and investment profits may be used to offset underwriting losses. This lack of 
prudence, however, will come to the knowledge of the reinsurer only after claims 
have been made. By this time, the reinsurer may be in financial difficulties 
(difficulties that might have been avoided had retail insurers been required to retain 
a significant portion of the risk insured). Where such problems are widespread and 
there is a retrenchment of global reinsurance, this may contribute to a domestic 
crisis.‘ If risks are large, as in the ‘D & O’ sector, a lack of reinsurance 
capacity may prove particularly threatening to cover since smaller primary 
insurers will no longer be able to diversify risks. 

A final and often commented upon contributor to crises in ‘D & O’ coverage is 
the corporate environment itself. Certain kinds of event may breed high levels 
of litigation involving directors. Where claims arise in flurries and risks are not 
independent of each other, this may again impart shocks which the insurance 
market may have difficulty in withstanding. Thus, mergers and acquisitions may 
occur in waves (generated, inter alia, by changes in the economic climate) and 
experience on both sides of the Atlantic has shown that at such times claims are 
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likely. This is because directors may have to make rapid decisions of enormous 
scope in a context in which duties are owed to existing shareholders, new 
shareholders, employees and, in the United States, to suppliers and customers. At 
the same time, conflicts of interest may arise; the self-preservation and personal 
livelihoods of the directors may be at issue; and shareholders unhappy with the 
deal in question may litigate in order to thwart the transaction or to force changes 
in terms or disclosures of information. 

Similarly, where there is a rash of business failures, claims may be lengthy, 
complex and expensive to defend. Directors and officers of insolvent firms can be 
sued by liquidators in an attempt to locate funds. On top of this, other major events 
in corporate life, such as changes in the control of shareholdings (perhaps 
introducing new, more critical and demanding shareholders) and share issues 
(involving extensive duties of disclosure), may spawn potential claims. 

Were the above events to occur in an uncoordinated fashion, the insurance 
market might experience little difficulty in coping. Significant problems arise, 
however, when conditions common to many firms (for example, booms and 
recessions) produce the waves of claims referred to. These may alter the 
underlying risks of loss and prove difficult for the insurers to absorb. Withdrawal 

from the market!” may be perceived as a rational option for many insurers. 

’ To summarise, the availability of ‘D & O’ insurance is not a factor that can be 
taken for granted in devising schemes of corporate accountability within the firm. 
Whether ‘D & O’ insurance as offered in England is able to withstand the kinds of 
difficulty discussed will depend on a variety of factors. These include the approach 
that insurers take; the liabilities, legal process and rules of standing within which 
‘D & O’ insurance is established; and the responses of the judiciary and of 
potential litigants. 


D ‘D & O’ in England 


English law has at no time prevented a company from insuring against its own 
liability for breach of duty or negligence and, arguably, has not prevented 
directors from a personally insuring themselves against claims by their company or 
third parties. Until recently, what was not possible — by virtue of section 310 
of the Companies Act 1985 in its original form — was the use of any insurance 
policy purchased by the company and purporting to indemnify the company’s 
directors against liability for ‘negligence, default, breach of duty or breach of 
trust.’ 

In practice, various attempts were made by companies to circumvent this 
prohibition — for example, arrangements to split the premiums between 
companies and directors or reflect premium costs in directorial salaries. Legal 
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uncertainty, however, afflicted such arrangements! and it was in response to 
this, and in order to clarify ambiguities relating to section 310, that section 137(1) 
of the 1989 Companies Act was passed. This subsection provided that section 
310(1) did not prevent a company from purchasing and maintaining for any 
director, other officer or auditor, insurance against any liability covered by section 
310(1). Various rationales for this legal change were produced in Parliamentary 
debates, inter alia: that section 310 had to be clarified; that ‘D & O’ insurance 
was an important factor in encouraging the uptake of directorships; that such 
insurance could be of special benefit to non-executive directors; that insurance 
provision would not inevitably lead to a lowering of standards; and that it was in 
the public interest to allow directors to obtain ‘D & O’ insurance, since this would 
allow members of the public some substantial means of obtaining compensation. 109 
The 1989 Companies Act stimulated company-funded ‘D & O’ insurance so that 
annual premium income grew markedly. In the period 1984—91, such income had 
risen from £6m to £35m per year and, by the start of 1994, it was almost £75m. 


(a) The Operation of ‘D & O’ 


Types of Cover 

There are three main types of ‘D & O’ liability cover available in England. The 
first is individual cover, intended primarily for non-executive directors who sit on 
many company boards and require personal protection for all their directorships 
under one policy. Under these policies the cover tends to be restrictive and there 
are low liability limits. A second type of protection is professional liability cover 
offered to lawyers, accountants and others who sit on the boards of client 
companies as part of their professional services and who could incur personal 
liability not covered under their professional indemnity policies. 

The third type of insurance, and the one most closely associated with the term 
‘D&O’ insurance, is corporate cover, offering protection to directors and 
officers. As noted previously, companies usually purchase two types of corporate 
cover. First, Corporate Reimbursement Coverage, which serves to indemnify the 
company for reimbursements made to directors in respect of legal’ costs or 
compensation payments awarded against the director; and second, Personal 
Coverage, which relates to such of a director’s liability as is not indemnified by the 
company and for which he or she would be personally responsible. These 
Corporate and Personal coverages are normally purchased simultaneously, but 
may be written as separate policies. ‘D & O’ policies offering corporate coverage 
are always provided on a ‘claims made’ basis, whereby the insurer covers 
insurable risks which are claimed within the policy period, irrespective of when 
the events giving rise to the claim actually took place." 


Extent of Cover 
The extent of cover offered varies from case to case since ‘D & O’ policies 
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offering corporate cover are tailor-made to clients. Coverage typically applies, 
however, to judgments, settlements, defence and legal costs incurred by directors 
as a result of claims against them for ‘wrongful acts.’ The latter term is defined in 
various ways, but generally covers any actual or alleged neglect, error, 
misstatement, misleading statements, omission or other breach of duty. 

Although exclusions are, generally speaking, negotiable and can vary 
substantially from one policy to another, they tend to fall into three broad 
categories. First, there are those risks already mentioned which are uninsurable or 
against public policy to insure. Thus, losses arising from illegal or criminal acts 
are always excluded as are those stemming from dishonesty and fraud. Some 
policies, nevertheless, offer immediate defence cover but, more commonly, 
indemnity is limited to ‘successful’ defences. Second, there are those risks which 
are covered by more specific insurance — for example, bodily injury or property 
damage, libel and slander, and even warranties and guarantees.!!! Third, there 
are certain types of risk commonly thought by the industry to involve highly 
unpredictable losses. Thus, one type of cover now almost universally excluded is 
that relating to environmental contamination and pollution liability. Directors face 
increasing personal liability on these fronts,!!? but the insurance industry fears 
more severe European Union derived liability and it has been said that experience 
both in the United States and in the London insurarice market has led United 
Kingdom insurers to believe that in underwriting these risks they can only lose.!3 
As for corporate reactions to exclusions, there is some evidence of dissatisfaction 
contained within the Wyatt Company’s 1993/94 ‘D & O’ liability survey.!4 A 
quarter of responding companies considered some exclusions to be unreasonable, 
with more than half of those dissatisfied citing exclusions relating to pollution as a 
concern. !!5 

Non-standard exclusions are likely to deny cover where a claim can be 
anticipated. Thus, in specific cases there may be exclusions in respect of certain 
known incidents or previously disclosed matters which will eventually give rise to 
a Claim. Tailor-made exclusions may also seek to reinforce the third party nature 
of the insurance contract by, for example, ruling out claims made by, or on behalf 
of, named major shareholders.!!© The cumulative effect of exclusions — as 
indicated by currently available figures — is that roughly one in four ‘D & O’ 
claims fall outside the policy. !!” 





111 ‘Warranty and Indemnity’ insurance is available. Note also that, re merger and acquisition exposure, 
‘D & O’ insurance may not be the best option — a ‘Sale and Purchase Warranty’ policy can offer 
wider cover. 

112 See eg s 37 H & SWA 1974; s 157(1) EPA 1990; s 210(1) WIA 1991; s 217(1) WRA 1991. See 
further Macrory, ‘Directors’ Liability for Environmental Offences’ (1992) ENDS Report No 213, 
p 39; Biel, op cit n 35 supra; Campbell, Thomson and Lawrence, ‘Professional, Officers’ and 
Directors’ Liability Law: Recent Developments’ (1992) 27 Tort & Ins LJ 387. 

113 Discussions are currently taking place in London regarding this cover and two companies, AIG and 
ECS, are offering some environmental clean-up insurance: see Flaxman, ‘Directors’ and Officers’ 
Insurance: What’s Left Out?’ (1993) Administrator 3, 4. 

114 The Wyatt Co, UK Directors’ and Officers’ Liability Survey (1993/94). The 1993/94 survey is based 
on a (somewhat disappointing) response rate of 123 out of 4,000 questionnaires sent to UK companies 
— cited figures should accordingly be treated with some caution. 

115 Wyatt Co (1993/94) UK Survey, para 4.13. 

116 For similar reasons it is usual for contracts to exclude claims by one insured against another or claims 
(whether made in the company’s name or not) instigated by any director/officer against any other 
director/officer. 

117 Wyatt Co (1993/94) UK Survey, para 4.3. 
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In ‘D & O’ policies in England, the amount of the claim to be paid by the insured 
— the deductible — varies policy by policy, but in general the corporate 
reimbursement deductible will vastly exceed the personal deductible. Latest 
figures indicate the average deductible per person to be £4,873 (a sharp increase 
from £1,656 in 1991) and the average deductible for company reimbursement is 
approximately £350,000. In policies with separate deductibles for the United 
Kingdom and the rest of the world (including the United States), the average 
corporate reimbursement deductible is £680,000.'8 The imposition of 
deductibles is not universal, however. Surveys show that in a third of policies there 
is a personal coverage deductible, whereas in 70 per cent of cases there is a 
company reimbursement deductible.!!° 


Uptake 
According to the Wyatt Survey, in 94 per cent of instances of ‘D & O’ insurance 
the company pays the full premium on behalf of its directors and officers, and the 
approximate premium for £1m of cover is between £3,000 and £4,000 (rising to 
£5,000— £7,000 for limits over £5m). The same survey suggests that the mean 
premium has risen from £75,145 in 1991 to £127,693 in 1993/94, 120 

The uptake of ‘D & O’ cover has, as noted, increased sharply in recent years. 
The indications are that 70 per cent of all ‘D & O’ cover now purchased is 
business commenced within the last five years.!?! In 1991, 46 per cent of 
companies surveyed by Wyatt purchased ‘D & O’ cover, but this figure had risen 
to 62 per cent by 1993/94. The uptake of cover varies according to the size of the 
company — as measured either by employee numbers or turnover. Thus, 90 per 
cent of companies with over 1,000 employees purchase such insurance as 
compared to only 23 per cent of companies with less than 100 employees.’ 
(Evidence from brokers nevertheless indicates that small companies are, seen as a 
growth sector in this field.!?3) Uptake also varies by commercial sector, being 
almost universal in banking, around 75 per cent in oils/chemicals and 
pharmaceuticals and around 50 per cent in general manufacturing. '* 


Procedure and Risk Assessment 

Four insurers provide 83 per cent of UK ‘D & O’ policies.'*° In deciding whether 
to insure and in fixing premiums, all four tend to rely on information in the public 
domain. Resort is initially made to the company’s last two annual reports and any 
interim reports with details of financial activities. A ‘text-line’ review may also be 
carried out. This will involve an extensive scrutiny of press reports in order to 
identify the company’s activities and position. Proposal forms call for an extensive 





118 Wyatt, ibid paras 3.3, 4.24. 

119 Wyatt, ibid para 4.24. 

120 Wyatt, ibid para 4.17. 

121 Wyatt, ibid para 4.14. 

122 Wyatt, ibid para 4.2. As for turnover, only nine per cent of those with turnover below £5m purchase 
cover, compared with 86 per cent of those with a turnover of over £100m (para 4.1). Interviews with 
leading brokers indicate that there is over 80 per cent uptake in the top 100 UK companies. 

123 Authors’ interviews of 6 December 1993 and 30. November 1993. See also Bisceglia, ‘Practical 
Aspects of “D & O” Liability Insurance — Allocating and Advancing Fees and the Duty to Refund’ 
(1985) 32 UCLA LR 690, 691; Mayers and Smith, op cit n 29 supra, p 284. 

124 Wyatt, op cit n 114 supra, p 14. 

125 Measuring by policy count, these are AIG, Chubb, Lloyds, Sun Alliance (Wyatt, op cit n 111 supra, 
para 4.23). A measure by turnover might well include other firms, eg Zurich International (UK) Ltd. 
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range of information. Typically, companies will have to make disclosure on the 
following: 


— Type of company (for example, public, private, close, mutual); 

— Longevity of the business; 

— Business activities of the company and its subsidiaries; 

— Names of Board members; 

— Share ownership details; 

— Details of subsidiaries; 

— Whether, during the last five years, the name of the parent company has been 
changed; any acquisition/merger has taken place; any subsidiary has been 
sold/ceased trading; any tender offer made; or the company’s capital 
structure changed; 

— Whether any proposals have been published concerning any acquisition/ 
tender offer or merger (pending or under consideration) by the company; 

— Whether the company is intending a new public offering within the year; 

— Details of any previous ‘D & O’ claims. 


Proposal forms invariably contain a separate list of questions to be completed if 
coverage is required in respect of claims made in the United States and Canada. 
These questions relate, inter alia, to the assets of the company and its subsidiaries 
in North America; the number and identity of North American subsidiaries and 
stock held in North American companies. A copy of the latest filing to United 
States regulatory authorities is also required. "$ 

In determining the quality of a risk, evidence from leading brokers indicates that 
insurers, in looking at these factors, will pay particular attention to potential 
United States liability, which in their eyes may involve such an escalation of risk as 
may even merit denial of cover. Indeed, the exclusion of such liability is common. 
As for the governance of the company, insurers are unlikely to assess individual 
Board members but they will be alert to any particular factors associated with 
unpredictable risks. Thus, for example, they will be concerned by the presence of 
a domineering or maverick company leader. To some extent, insurers are able to 
keep a watchful eye over company developments since the “D & O’ policy is 
renewable annually. This involves the submission of a renewal application form 
and answering a list of questions which is extensive — albeit less so than in the 
initial application. . 


Claims 

The process for'settling ‘D & O’ claims in England is not marked by a propensity 
to litigate. It is extremely rare for claims to go to court. As a director of an 
international broking firm put it: “everyone wants to settle ... insurers want to 
because they stand to pay for legal costs and they don’t like publicity. The 
corporation wants to settle without publicity and individuals want to because 
financially they are out on their own until they get reimbursed.’’ Of claims that 
are made, most (32 per cent) are instigated by employees/former employees, with 
shareholders’ and competitors’ claims the two types next in frequency (both 21 per 
cent). t! There is, on Wyatt figures, a fairly even distribution of the bases for the 





126 The list given is based on proposal forms issued by Sun Alliance, Chubb, AIG, First City Directors’ 
` Liability and Zurich International. 

127 Interview with author, 6 December 1993. 

128 Wyatt, op cit n 114 supra, para 4.29. 
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claim. Five issues roughly represent three-quarters of all claims: wrongful 
termination of employment; domestic marketing activities; discrimination; 
dishonesty/fraud; and financial reporting. 


(b) A Crisis to Come? 


As yet there are few indications that United Kingdom insurers are restricting or 
withdrawing ‘D & O’ cover in such a manner as could be termed a crisis. The state 
of the market is buoyant and there is no shortage of capacity. There is little 
evidence that premiums are rising in an uncontrolled fashion in the United 
Kingdom, that ceilings on cover are being reduced’ or that difficulties are 
encountered in securing core ‘D & O’ cover — at least by United Kingdom 
companies free from United States exposure. Restrictions on the cover that is 
presently available may, nevertheless, prove extensive. As indicated above, most 
United Kingdom ‘D & O’ policies are qualified by large numbers of exclusions 
and these vary widely from one policy to another. Some terms of cover, though 
again not indicating incipient crisis, are becoming less attractive. As already 
noted, the average deductible per person rose threefold between 1991 and 1993/ 
94, and the average deductible for company reimbursement rose by the same 
multiple.2° As for claims, the rate of notification has been estimated as 
increasing at between 10 per cent and 15 per cent per annum for 1993/94, and an 
unofficial industry survey of leading ‘D & O’ insurers indicates there to be 1,000 
outstanding claims against directors. "°! 

It is clear, furthermore, that a number of factors cited as possible reasons for 
crisis are common to England and North America. Here, as elsewhere, random 
components and a wide variety of risks make prediction and discrimination 
between risks highly problematic. The domestic insurance market cannot be 
assumed to be less vulnerable to shocks and cycles than the North American 
market,!2? and is similarly prone to instabilities arising from dependence on the 
global reinsurance system. United States problems may indeed contribute to those 
experienced in this country. The drawing of available reinsurance resources into 
the United States may impose pressure on liability insurers in other countries, 
including England.'3? The corporate environment and its propensity to produce 
shock waves of claims is again a feature from which this country is not exempt. 
The last decade has seen both a boom period of acquisitions and a deep recession. 

Nor can it be assumed that the legal standards that may give rise to directorial 
liability are any more certain in England than across the Atlantic.** As regards, 
for example, the director’s duty of skill and care, the traditional English test has 


a  ———— ————————— 


129 Wyatt Co (1993/94) UK Survey, op cit n 114 supra — moderate increase in premiums — 0—1 per 
cent, para 4.22. 

130 Wyatt Co (1993/94) UK Survey, op cit n 114 supra, para 4.24. 

131 Miller Professional Liabilities Ltd, ‘D & O’ Liability Review 1994. 

132 The market for Professional Indemnity Insurance (PII) has been said to be cyclical in the UK in 
relation to cover for auditors; construction industry professionals, such as architects and quantity 
surveyors; and surveyors: see DTI, Professional Liability: Report of the Study Teams (1989) 
(Chairman Prof A. Likierman) (hereafter ‘Likierman Report’) pp 37, 85, 150. 

133 Some commentators have stressed the centrality of this problem in accounting for the Canadian 
insurance crisis: see Daniels and Hutton, op cit n 14 supra, p 215. 

134 On judicial expansion of liability and legal uncertainty as a cause for concern in relation to the liability 
of auditors and construction industry professionals, see Likierman Report, op cit n 132 supra, pp 33, 
89—90. 
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required directors to behave in a reasonable manner based on their own subjective 
state of knowledge and skill.'3> Such a level of duty has afforded considerable 
protection to directors in the past, but there is recent evidence that the courts may 
be imposing more rigorous and objective standards on directors and reinterpreting 
the traditional common law duty in the light of the wrongful trading section 
(section 214) of the Insolvency Act 1986.5 The uncertainties so created are 
compounded by provisions such as section 727 of the Companies Act 1985 which 
gives judges a broad discretion to relieve negligent directors of liability where they 
are considered to have acted ‘honestly and reasonably.’ As said elsewhere, the 
effect is ‘to make the application of an uncertain rule yet more uncertain. ’!7’ 

United Kingdom insurers have also to contend with the expanding exposure of 
directors and the advent of unexpected liabilities. Thus, for instance, the judges in 
a number of recent cases! have held directors’ fiduciary duties to extend beyond 
employees! and members, to future members and creditors of insolvent 
companies. The present legislative trend is also to increase directorial liabilities 
(particularly so in the Insolvency Act 1986 and in the environmental, consumer 
protection and financial services sectors). The spectre, furthermore, of European 
Union changes is not to be ignored. Thus, were the Draft European Community 
5th Company Law Directive! to become law, directors might have to bear the 
burden of proving that they themselves had done no wrong. The effect would be a 
significant widening of ‘D & O’ exposure. 

An increasing propensity to litigate might also worry United Kingdom insurers. 
Knowledge that ‘D & O’ insurance is carried may in itself encourage the pursuit of 
claims and the requirement that a company shall disclose its uptake of ‘D & O’ 
cover in the directors’ report'*! may tip off those nursing a grievance that a ‘deep 
pocket’ is available. !* 

Following the Cadbury Report,!*? a climate of increased expectations 
surrounds company direction and this may both encourage pursuit of errant 
directors and lead the judges to be more demanding in assessing directorial 
performance. Public attention, moreover, has been focused on individual 
responsibilities by such recent high profile cases as those involving Polly Peck, 
Guinness, Blue Arrow and Maxwell Communications. 

Perhaps this bodes ill for ‘D & O’ provision, but English insurers, in some 
respects, are less vulnerable than their North American counterparts. In the United 


135 See Re City Equitable Fire Insurance Co (1925) ch 407, pp 427—429. 

136 See Norman and Another v Theodore Goddard and Others (1992 BCC 14, 15; Re D’Jan atone Ltd 
(1993) BCC 646, 468; Finch, op cit n 27 supra, pp 200—204. 

137 Finch, ibid p 201. 

138 Dawson International ple v Coats Patons pic (1988) SLT 854; West Mercia Safetywear v Dodd (1988) 
BCLC 250; Winkworth v Edward Baron Development Co Ltd (1986) 1 WLR 1512. 

139 See s 309 CA 1985. 

140 See OJEC 1983, No C24012 (amended in 1988). See DTI Consultative Document, Amended Proposal 
for a Fifth Directive in Harmonisation of Company Law in the European Community (1990). 

141 See s 137(2) CA 1989, amending Part 1, Sched 7 of CA 1985, para 5(A). 

142 In 1994 the ICAEW argued that auditors tended to bear a disproportionate burden in meeting financial 
losses because they were seen to have deep pockets through insurance (ICAEW Memorandum, 
Auditors’ Professional Liability, FRAG 8/94, March 1994, p 4. See also Likierman Report, op cit 
n 132 supra, p 10). The ICAEW followed Likierman (p 39) in arguing for an expansion of ‘D & O’ 
insurance so as to divert legal attacks from auditors. 

143 Report of the Committee on the Financial Aspects of Corporate Governance (December 1992). See 
Finch, ‘Board Performance and Cadbury on Corporate Governance’ (1992) JBL 581; ‘Corporate 
Governance and Cadbury: Self-Regulation and Alternatives’ (1994) JBL 51. 
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States, relatively liberal rules on derivative actions!“ facilitate the enforcement of 
directorial duties by shareholders — ‘the single greatest fear of boards is still a 
shareholder suit.’ The United States contingency fee system also imposes huge 
pressure on companies, directors and their insurers. It is relatively simple and 
cheap for a party to pursue an action under this system and, even if done for a short 
period, this may pressure the company, or more likely its insurer, to settle so as to 
cut losses in legal fees and wasted management time. In England, in contrast, 46 a 
series of practical and monetary obstacles faces shareholders who seek to negotiate 
the procedural hurdles of the Foss v Harbottle'*’ rule and bring derivative 
actions. !48 

It would be a mistake, moreover, to assume that the various risks faced by 
insurers are all incapable of assessment and potentially catastrophic. Employment 
related liabilities may prove quite manageable in so far as their frequency may 
allow risks to be predicted with reasonable accuracy and because damage awards 
are unlikely to be on the same scale as in takeovers and mergers or environmental 
pollution. : 

Do, or should, domestic insurers fear that English judges are likely to make 
unpredictable and ‘excessive’ damage awards in the manner of the United States 
courts or, in particular, are likely once aware of insurance provision, to make 
awards on a compensatory basis and precipitate the spiral of insurance decline that 
Priest has so graphically described?! Anecdotal evidence indicates that such 
fears are minimal, that the industry sees the English judiciary as being far more 
restrained than the United States courts. Furthermore, experience in the 
field of tort does give some grounds for confidence with regard to the judge’s eye 
to insurance considerations. Thus, the courts may have developed the tortious duty 
of care on the assumption of unlimited liability insurance provision, but they have 
also shown awareness in responding to the decline of insurance availability in that 





144 See, for example, De Mott, ‘Shareholder Litigation in Australia and the US: Common Problems, 
Uncommon Solutions’ (1987) 11 Sydney LR 259; Fischel and Bradley, ‘The Role of Liability Rules 
and the Derivative Suit in Corporate Law: A Theoretical and Empirical Analysis’ (1986) 71 Cornell 
LR 261; Solovy et al, ‘The Role of Special Litigation Committees in Shareholder Derivative 
Litigation’ (1990) 25 Tort & Ins LJ 864; Schaeftler, op cit n 62 supra, ch 1. 

145 Romano, op cit n 38 supra, p 9. This fear may nevertheless be exaggerated: see Ramsay, ‘Corporate 
Governance, Shareholder Litigation and Prospects for a Statutory Derivative Action’ (1992) 15 
UNSW LI 149, 155; Romano, ‘The Shareholder Suit: Litigation Without Foundation’ (1991) 7J Law 
Econ & Org 55, 59. 

146 In the spring of 1994, the Lord Chancellor’s Department issued for consultation a Draft Statutory 
Instrument (under s 120(4) of the Courts and Legal Services Act 1990) to introduce a conditional fee 
system in England. If approved by Parliament, this will provide opportunities for linking fees to 
outcomes but, as drafted, only in proceedings for personal injuries; certain proceedings on behalf of 
insolvent companies and persons; and proceedings before the European Commission of Human Rights 
and the European Court of Rights. 

147 (1843) 2 Hare 461; 67 ER 189. See also Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) 
[1982] ch 204; Wedderburn (1957) CLJ 194, (1958) CLJ 93; Sealy, ‘Problems of Standing, Pleading 
and Proof in Corporate Litigation’ in Pettit (ed), Company Law in Change (1987); Prentice, 
‘Shareholder Actions: The Rule in Foss v Harbottle’ (1988) LQR 341; Finch, op cit n 27 supra, 
pp 180—189 (on problems of shareholder enforcement). Shareholders may, of course, be able to bring 
directorial misconduct under the umbrella of s 459 CA 1985. The Draft European Community Sth 
Company Law Directive provides for a statutory derivative action which could, if implemented, 
increase enforcement potential for shareholders. 

148 In the United Kingdom, most ‘D & O’ claims are not, in fact, brought by shareholders but by 
employees or former employees — in the United States, more than half of claims are brought by 
shareholders: see Wyatt Co Survey (1987), op cit n 77 supra, para 5.8. 

149 Priest, op cit n 69 supra. 

150 Author’s interviews, 30 November 1993 and 6 December 1993. No accurate figures are presently 
available on average awards against directors or claims paid. 
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sector by seeking to rein in the duty in order to render risks more attractive to the 
insurance market.'5! Similar reasoning might also comfort insurers in relation to 
the judicial construction of the insurance contract itself. 

There is no room, however, for complacency. Insurance crises are not unknown 
in the United Kingdom. In March 1994, the United Kingdom’s largest accountancy 
firms were joined by the Institute of Chartered Accountants in England and Wales 
in submitting a report to the Department of Trade and Industry.'** They urged the 
repeal of section 310 of the Companies Act 1985 so as to allow auditors to limit 
their liability. The firms argued that in a corporate collapse other potential 
defendants, such as directors, often possessed minimal assets and auditors had 
become targets for plaintiffs because of their deep pockets (in the form of their 
accumulated resources or their professional indemnity insurance cover). This, they 
contended, had led to an insurance crisis — auditors had found that insurance 
cover for the full extent of their potential liabilities was impossible to obtain at an 
affordable cost or, in many cases, at all and that a number of firms could not 
conduct audits because insurance cover could not be obtained.’? The report 
stated that claims against auditors had risen in frequency‘from three in 1982 to 627 
in 1993. In the same period, premiums had risen 38-fold and deductibles 27-fold. 
For the largest eight firms, insurance premiums, negligence claims and legal costs 
as a proportion of audit fee income had risen over the past decade from 2.6 per cent 
to 8 per cent. -The four major causes of the crisis were said by the Likierman 
Report! to be a general lack of profit in the insurance market leading to a sharp 
fall in capacity for difficult risks; a cyclical hardening of the professional 
indemnity insurance market; increasing frequency of claims; and court decisions 
suggesting wider liabilities than previously estimated, yet leaving the legal position 
uncertain. 

Three points are worth making. First, it is clear that to date ‘D & O’ insurance 
has not been placed under the same stress as auditors’ professional indemnity 
insurance. Second, if auditors have been targeted because of their deep pockets, 
‘D & O’s may be liable to similar pursuit. Displacement from auditors to 
‘D & O’s may indeed occur — auditors are presently pressing the Government not 
only to allow them to limit their liability but also to encourage the uptake of 
‘D & O” insurance.! The effect of such developments would be to make 
‘D & O’s and their insurers more vulnerable. Even if the Government does not 
respond, ‘D & O’ insurance may, as awareness of its availability grows, come to 
share some of the burdens and problems presently experienced in the auditors’ 
professional sector. Third, Likierman’s outline of the causes for the auditors’ 
professional indemnity insurance crisis involves reference to difficulties from 
which the ‘D & O’ sector is not immune. This in itself cautions against 
complacency. 


ooo I I IIIma 

151 See Davies, op cit n 69 supra. See also Caparo Industries pic v Dickman [1990] 2 AC 605; Al Saudi 
Banque v Clarke Pixley [1990] 2 WLR 344. 

152 ICAEW Memorandum, op cit n 142 supra. 

153 ICAEW Memorandum, ibid p 2. See also Whelan and McBarnet, op cit n 49 supra. 

154 Likierman Report, op cit n 132 supra, p 33. 

155 Premiums paid‘by a company for ‘D & O’ insurance are, at present, treated as a taxable benefit in the 

-hands of the person covered. The ICAEW has recommended a reversal of this approach: ICAEW 

Memorandum, op cit n 142 supra, p 3. See also Sanders, ‘Directors’ Liability Insurance’ (1991) 142 
Tax J 16. In May 1994, the Inland Revenue issued a Consultative Document considering the extension 
of tax relief on some or all areas of risk covered by ‘D & O’ insurance policies. 
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(a) The Current System 


Given the incentive effects and prospects for ‘D & O’ coverage already outlined, 
what is the potential role of insured personal liability, as presently encountered, in 
English corporate governance? Evaluation of that role demands that benchmarks 
be set down. Here I propose as an appropriate focus the contribution that insured 
personal liability can make to imposing retribution; deterring wrongdoing; 
compensating aggrieved parties; and reinforcing corporate governance more 
generally by enhancing accountability within, and the efficiency of, companies. In 
doing so, I refer to insured civil liability since cover is not available for criminal 
liability. 

Retribution may be a legitimate concern but it is at best partially served by 
insured personal liability. Calls for retribution tend to be loudest in relation to 
conduct that is dishonest, fraudulent, intentional, wilful, malicious or reckless. As 
noted, ‘D & O’ excludes such behaviour from coverage. There may, nevertheless, 
be a case for exacting retribution for negligent actions. !* ‘D & O’ insurance will 
not affect criminal punishments for negligence,'°’ but it may weaken direct 
retribution in civil cases in so far as parties other than the wrongdoer meet the costs 
of damages — though directors, as will be discussed below, may suffer indirectly. 
Nor do deductibles and premium adjustments punish wrongdoers with rigour. 
These will be paid in all or part by the company and, in the English context, there 
is little evidence as yet that insurers will sanction wrongdoers by, for instance, 
increasing premiums following large claims.’ 

The deterrence of wrongdoing may again be served only weakly by insured 
personal liability. Directors may tend to have exaggerated fears concerning 
liability but, as indicated above, much depends on insurers identifying risk 
avoidance measures, discriminating between good and bad risks and adjusting 
premiums accordingly. At present, United Kingdom insurers do not so much 
individualise risks as operate on the basis of broad classificatory categories. There 
is evidence, moreover, from the field of tort that liability rules may offer only 
modest levels of deterrence and that the strength of deterrence may vary from 
sector to sector. It is said to be low in relation to personal injuries’ and 
environmental pollution, and uncertain in professional sectors such as medical 
malpractice.!® 

‘D & O’ insurance may provide an attractive purse for aggrieved parties to 
pursue. This fact may encourage claims for compensation but, this consideration 
apart, the availability of ‘D & O’ cover in itself does nothing to improve the 
aggrieved party’s chance of securing compensatory payments. If the probability of 
a successful claim against a director is low (because of informational, procedural 
and evidential problems'*') and if damages will be paid by insurers, then in civil 
cases deterrence will be the lower. 





156 See Hart, op cit n 40 supra. 

157 Under ‘D & O’ policies, only costs for a successful criminal defence are covered. 

158 In neither the 1991 UK Survey nor the 1993/94 Survey did the Wyatt Co find that any company had 
experienced an increase in premium solely due to a large claim (see 1993/94 Survey, para 4.17). 

159 See Cane, ‘Atiyah’s Accidents, Compensation and the Law,’ op cit n 48 supra, p 560. 

160 See Dewees and Trebilcock, op cit n 24 supra. 

161 See Finch, op cit n 27 supra; Shavell, op cit n 26 supra. 
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How will ‘D & O’ cover contribute to corporate governance more generally? 
Notably, how may it affect relationships between company stakeholders and 
boards of directors? What is its role in creating effective structures for monitoring 
and evaluating the stewardship of directors?! 

The rapid expansion of individual liabilities, together with the provision of 
‘D & O’ insurance, does involve a significant change in the nature of stakeholder/ 
director relations. When things go wrong in corporate affairs, stakeholders, as 
noted, are increasingly looking to hold individuals to account. ‘D & O’ insurance 
may, on the one hand, offer directors a degree of protection designed to allow 
them to manage free from fear. On the other hand, the advent of ‘D & O’ may be 
‘said to contribute to pressures on directors. Such cover creates economic 
incentives to find fault with individuals’ performances. The protection offered by 
‘D & O’ may, moreover, be incomplete — it is afflicted with limitations and 
exclusions. Not only that but, even where damages resulting from a claim are paid 
by the insurer rather than the director, the latter may suffer indirectly and in non- 
monetary ways. Pessimistic directors may fear that their professional reputations 
will be liable to be the first casualties in the rush for the deep pocket. 

Pressure on individuals may also increase for other reasons. As noted, other 
participants in corporate decision making may see the growth of insured individual 
liability as an opportunity to retreat from the spotlight of scrutiny. Thus, auditors 
will be happy to see the focus of blame shifting from themselves towards directors. 

Is there accordingly a danger of ‘defensive direction’ increasing in this country? 
Will new levels of risk-shifting and excessively conservative management become 
the norm? A number of reasons suggest that such concerns can be exaggerated. 
Shareholders and creditors, as noted, have to overcome a number of obstacles 
before they can make successful claims against directors and government 
regulators have limited resources with which to pursue wrongdoers. Defensive 
direction may also be discouraged by a series of factors independent of liability 
rules. Thus, managers may be more strongly influenced by employment and 
market-related considerations in deciding whether to take risks on a commercially 
justifiable or on a liability-minimising basis. 

Defensive direction, as manifested in risk-shifting and conservative 
management, is likely to become a significant problem in this country only if 
insurance provision becomes afflicted by the kinds of crises experienced in North 
America. The indications are that such crises are not imminent here, but the 
insurance market may be prone to cycles and, as noted, experience in the 
professional indemnity field cautions against complacency. What is clear is that 
directors in this country will operate, on present trends, within a system of 
corporate governance that is more concerned with individual performance than 
ever before. 

A system based on insured personal liability may contribute to a high level of 
concern with individual performance, but may not in practice lead to more 
effective systems of scrutinising and monitoring directorial behaviour. Central to 
such systems in the post-Cadbury era are non-executive directors.'% Given 
burgeoning directorial liabilities, ‘D & O’ insurance contributes to scrutiny by 





162 For a review of issues in the corporate governance debate, see Prentice, ‘Some Aspects of the 
Corporate Governance Debate’ in Prentice and Holland (eds), Contemporary Issues in Corporate 
Governance (Oxford, 1993). 

163 See Cadbury Report and articles cited, op cit n 140 supra. For a critique of NED’s scrutinising role, 
see Jenkins, ‘Corporate Governance and the Cadbury Report — A Perspective from the Boardroom’ 
(1993) 1 Corporate Governance 11; Green, ‘Cadbury Critique,’ Financial Times, 25 February 1994. 
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encouraging the uptake of such directorships. Current PRO-NED guidelines, 
indeed, see ‘D & O’ insurance as a precondition of such non-executive direction. 
Non-executive directors can, nevertheless, be expected to be highly sensitive to 
limitations on ‘D & O’ cover. If such cover becomes increasingly or cyclically 
subject to limitations and restrictions a first problem to arise may well be the 
scarcity of suitable non-executive directors. For small and medium companies, 
this may be a particular difficulty.“ 

For their part, insurance companies in this country may contribute intermittently 
towards the monitoring of directorial behaviour. It is common for insurers to meet 
with their larger ‘D & O’ clients on a regular basis and, as described above, paper 
scrutinies involving, for example, annual reports are the norm. United Kingdom 
insurers have not to date, however, developed systems that routinely give attention 
to individual directors. United States insurers have been portrayed as providing an 
important role in monitoring directors and top management.'® As yet, it is not 
possible to see their United Kingdom counterparts in the same light. , 

Will the current system of insured personal liability contribute to the efficiency 
of companies as wealth creators? It is likely to do so in so far as insurance reduces 
the inefficiencies that result from defensive direction and which would be 
enormous in the case of uninsured personal liability. It is also likely to do so where 
insurance encourages non-executive directors to take up positions on boards. It 
should be remembered, however, that the efforts of insurers to reduce moral 
hazard and the taking of unreasonable risks will not be designed so as to encourage 
entrepreneurial and commercially justifiable (‘optimal’) risk-taking, but to reduce 
probabilities of liability. To this extent, insurers’ and shareholders’ interests are 
divergent. Where insurers are successful in imposing pressure to reduce risks, or 
where insurance cover is incomplete, there is a danger that levels of risk taking 
will fall below the commercially justifiable level. In so far as insurers fail to induce 
risk avoidance and moral hazard remains, excessive risk-taking may result. 
Whether ‘D & O’ insurance will lead to optimal risk-taking has to be judged 
according to individual circumstances and is difficult to predict. Optimal risk- 
taking, indeed, is likely to be an accidental rather than an intended result of 
insurance provision. , 


(b) Rewriting Liability 


Could steps be taken to reduce the dangers of insurance withdrawal without 
prejudicing directorial accountability or corporate efficiency? A number of 
strategies have been employed or proposed in other jurisdictions. 

One approach involves legislating to allow companies to amend their Articles/ 
charter so as to eliminate directors’ liability for breaches of duties of care’ — 
Delaware’s response to Smith v Van Gorkam.!® Such a statutory change would 
not, however, exempt directors from other types of liability (for example, from 
those arising under statute) and insurance effects might be small.'** Admittedly, 
shareholders might be prepared to forego the (often low) possibility of recovery 
against negligent directors and might tolerate a perceived lowering in the 





164 See Myers, op cit n 38 supra, p 576. 

165 See Holderness, op cit n 50 supra. 

166 See eg Table A, Article 85 and articles cited, n 107 supra, regarding the relationship of Article 85 and 
s 310 CA 1985. 

167 op cit n 37 supra. 

168 Romano, op cit n 25 supra, p 1161. 
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deterrence of managerial wrongdoing if they anticipated increased efficiency and a 
worthwhile lowering of premiums; however, a significant reduction in premiums 
is unlikely to follow.'!® Where shares are controlled by directors or their 
associates, greater shareholder enthusiasm may be encountered. There is a danger 
of abuse here and it is questionable whether such shares should have voting rights 
attached.!”° In 1926, the Greene Committee!”! objected to giving directors such 
‘protection because this would allow them to be guilty of the grossest negligence 
with impunity provided they did not consciously do anything they recognised as 
improper. Liability exemptions may also be objectionable in so far as they 
prejudice third parties: 

the duty to exercise reasonable care and diligence is so fundamental to the proper 

administration of companies that in the interests of creditors, if not members, the legislation 


should make it clear that the duty cannot be cut down by any provision in the companies 
constituent documents. |” 


An alternative strategy is to amend standards of liability so as to make directors 
liable for breaches of duty of care only where a degree of wilfulness or 
recklessness is involved. Such an approach, as noted, has been adopted in a 
number of United States states’? but, again, is open to objection as giving 
directors too great a measure of freedom and may be of limited effect as far as 
insurance cover and premiums are concerned. 

Short of such radical measures, insurers might be comforted by steps designed to 
make directors’ liabilities more certain. Thus, legislation could be introduced to 
make clear the limits of the duty of care. To this end, the Companies and Securities 
Law Review Committee of Australia! argued in 1990 for the enactment of a 
statutory business judgment rule relevant to the duty of care and diligence, but only 
in relation to judgments about the business operations of the company rather than 
constitutional matters arising in the company’s administration. The rule, as 
proposed, would thus relate solely to the issue of whether directors should be liable 
to pay compensation to the company. It would limit liability to cases where 
directors possessed unauthorised interests in the relevant transactions; or had not 
informed themselves appropriately about matters; or had not acted in good faith for 
a proper purpose; or had acted in a manner that a reasonable director with their 
training and experience could not possibly regard as being for the benefit of the 
company. Such a rule would be of dubious utility, however. It would not be 
relevant in proceedings for compensation for a misstatement in a prospectus or 
where a member or creditor has a personal right of action against the director and 
its limited scope would restrict its implications for premium levels. A statutory 
rule would require judicial interpretation, plaintiffs would seek to circumvent such 
a rule and narrow its scope and, accordingly, certainty could not be taken for 
granted. 


169 ibid pp 1167—1168. 

170 CSLRC (Australia), Report No 10, op cit n 59 supra, p 58. 

171 Greene Committee (1926) Cmnd 2627, paras 46—47. The Committee’s recommendations founded 
what is now s 310 CA 1985. 

172 CSLRC (Australia), Report No 10, op cit n 59 supra, p 27. 

173 Cottingham, op cit n 38 supra, p 667. 

174 CSLRC (Australia), Report No 10, op cit n 59 supra, pp 34—40. See also CSAC Report (Australia), 
Directors’ Duty of Care and Consequences of Breaches of Directors’ Duties (1991). See also 
American Law Institute, Principles of Corporate Governance, para 4 Olc. For a discussion, see 
Redmond, ‘The Reform of Directors’ Duties’ (Australia, 1992) 15 UNSW LJ 86, pp 111—115. 
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A different kind of protection can be offered to directors by ‘constituency 
statutes.’ As noted, these protect directors, particularly in takeovers, by allowing 
them to consider non-shareholder interests (for example, workers and 
communities) in their decisions. Such statutes do not stop shareholders from 
bringing actions in takeover battles, but they strengthen board defences. They have 
been strongly criticised, however, on the grounds that they undermine the primacy 
of shareholder interests and undermine share price as a benchmark of managerial 
performance.” To diffuse duties may be to trivialise directors’ fiduciary 
obligations and to dilute accountability undesirably. 176 

Instead of reforming the basis of liability, a number of proposals seek to impose 
limits on the civil damages payable on findings of liability. The rationale for doing 
so is to remove the prospect of unlimited liability that is such a deterrent to 
direction and which makes directors and their insurers feel so vulnerable to 
potential law suits. Capping of liability may be imposed directly by statute or 
directors and companies may be permitted by legislation to agree limits. 

A noteworthy scheme for statutory capping was put forward by the Australian 
National Companies and Securities Commission in 1987 in relation to Australian 
auditors’ liability." Caps under such a scheme were to be set in proportion to 
audit fees. A similar scheme for directors might relate limits to directors’ 
emoluments. 

Statutory capping could render risks more insurer-friendly and could save 
directors from financial ruin in instances where insurance cover was not available. 
But, as the Likierman Report noted in rejecting such a scheme for United Kingdom 
auditors,!78 there are serious difficulties. Not only does such a cap prevent 
plaintiffs from recovering full losses, but fixing appropriate caps would be a 
problem. There is, for instance, no necessary correlation between salaries and 
harms potentially caused. These difficulties would exist whether capping was 
applied to all liabilities or to liabilities owed to the company alone. 

Allowing directors and companies to negotiate and agree limits on the quantum 
of liability has the advantage that market forces would determine whether limits 
were agreed and at what level. Such negotiations would, moreover, be sensitive to 
the cost and availability of insurance.!” Negotiated limits would, by reducing the 
area of potentially catastrophic liability, encourage careers in company direction 
and the taking of commercially justifiable risks, yet would nevertheless retain 
some deterrence of wrongdoing. Such limitations would, however, have to be 
restricted to duties of care owed by directors to the company — it would be 
undesirable to allow the company to limit damages payable to third parties. Some 
areas of potentially catastrophic liability would accordingly be unaffected by 
negotiated limits. 

Another problem is the susceptibility of such negotiations to abuse where 
directorial control over voting is pronounced. Any statute allowing negotiated 


175 Romano, op cit n 25 supra, pp 1164—1165. 

176 See De Mott, ‘Limiting Directors’ Liability’ (1988) 66 Washington U LQ 295, 323; Finch, ‘Directors’ 
Duties: Insolvency and the Unsecured Creditor’ in Clarke (ed), Current Issues in Insolvency Law 
(Stevens, 1991) pp 100— 104. 

177 For an outline of proposals, see Likierman, op cit n 132 supra, p 29. 

178 See Likierman Report, op cit n 129 supra, p 40. 
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limits could, however, follow the American Law Institute model and exclude from 
limitation failures involving knowing or culpable violations of law; improper 
directorial benefits; conscious disregard of duties to the corporation where serious 
injury to the corporation is threatened; and sustained patterns of inattention. One 
objection would, nevertheless, remain. To allow members of a company to 
sanction caps on liability might prejudice the company’s creditors where, on a 
liquidation, a cap takes effect. 

Negotiated limits would, again, have only restricted effects. They would be 
inapplicable to third party actions; the imposition of limits would be optional; a 
statute permitting limitation would be prospective only; and directorial misconduct 
involving bad faith, intention, knowing violation or improper personal benefit 
would be likely to be expressly excluded. Uncertainty might, moreover, still attend 
reckless conduct and the protective effect of such limitation may be uncertain, 
since the courts may prove sympathetic to plaintiffs seeking to circumvent limits 
by bringing actions on bases other than breach of duty of care. !®° 


(c) Ways Forward 


The effects of individual liability rules can be ameliorated not merely by insurance 
but also by provisions allowing corporate indemnification of directors. At present, 
section 310 of the Companies Act 1985 invalidates indemnification provisions 
except in relation to costs incurred in successful defences and other narrow 
circumstances (section 310(3)). This approach is premised on the Greene 
Committee’s'*! objection that broad indemnifications unjustifiably protect 
directors. Other jurisdictions, however, allow wide rights of indemnification on 
the basis that this helps to achieve a balance between encouraging directors to run 
commercially justifiable risks and deterring mismanagement. Delaware legislation 
typifies this approach, allowing indemnification if directors have acted in good 
faith, in a manner reasonably believed to be in the corporation’s interests and with 
no reasonable cause to believe their conduct to be unlawful.'®? Indemnification 
for liabilities owed to the corporation is generally ruled out as involving 
circularity.! Similarly, blanket indemnification in advance is normally 
prohibited and case by case authorisation required ex post facto. 

Indemnification may avoid the vagaries of insurance provision but, as noted 
above, not the vagaries of boards and shareholder meetings. Indemnification is not 
a reliable safety net — factional resentments on the board and corporate 
insolvencies ensure this. Indemnification may have a role alongside ‘D & O’ 
insurance but it cannot be seen as a substitute for the latter. 

Another alternative to the present ‘D & O’ market is the idea of a compulsory 
liability fund for all companies.1** Mooted advantages of such a system are that 
cover could be extended more widely than in the commercial sector!®; that 
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problems of adverse selection are addressed; that a precondition of cover might be 
adherence to a professional code of practice for directors; and that supplementary 
insurance could be taken out as a matter of choice. But there are disadvantages, 
notably that the commercial market offers greater flexibility as to premiums and 
cover and is better placed to discriminate between types of risk; that a compulsory 
liability fund would penalise companies with a good claims history which would 
subsidise poor risk companies; that there might be problems of viability due to 
insufficiencies in the initial premium pool; and that multinational companies, 
otherwise able to purchase insurance on a global basis, would force increases in 
premium costs. Given such potential difficulties, it would at least be wise to learn 
the lessons that the commercial sector has to offer before taking this idea further. 

A further alternative to the present legislative enthusiasm for insured personal 
liability lies in developing a more discriminating approach to the use of 
individualistic rather than corporate notions of liability. The appropriate question 
to ask is whether, given potential restrictions on insurance provision and coverage, 
the benefits of imposing personal liability (principally of deterring wrongdoing) 
are likely to exceed the expected costs (in terms of lower quality boards and 
defensive decision making).'8° Assistance in answering this question can be 
gained by considering when the problems of insurance coverage are likely to be 
most severe; when the benefits of personal liability will be greatest; and when the 
costs of such liability will be highest. 

As noted, insurance cover will be most uncertain in sectors seen as non- 
probabilistic or exceptionally high risk. Commonly excluded risks, such as those 
relating to environmental pollution, come into this category as do newly 
developing hazards. The benefits of personal liability will be greatest in relation to 
kinds of individual wrongdoing that the company is poorly positioned to control or 
where it is undesirable for public policy reasons to rely on company imposed 
discipline. If the company can monitor a particular type of directorial activity 
closely and can impose powerful incentives to desist from this form of 
wrongdoing, it may be appropriate to hold the company liable. Even so, there may 
be some kinds of wrongdoing that are so harmful to groups or society that a high 
level of personal accountability and deterrence may be called for. 

In identifying where the costs of personal liability will be greatest, it should be 
noted that the difference between individual and corporate liability may appear 
undramatic where insurance cover offers complete protection. In both instances, 
the company pays premiums and deductibles. Choosing between such forms of 
liability is thus a matter of the pegs upon which liability is hung — whether proof is 
required that the individual director was, for example, negligent or that the 
company was negligent. There may, nevertheless, be costs to individuals -in 
serving as such pegs — costs which may demand compensation in higher salaries. 
These costs will escalate as the dangers of scapegoating rise and as losses that are 
not covered by insurance increase. Such losses may relate, for example, to 
professional reputations or may simply arise through gaps in insurance coverage. 
Costs to companies will, in turn, rise as prospects of personal liability produce ` 
defensive, inefficient styles of direction. There may be an unfortunate coincidence 
of fears to be borne in mind. Risk sectors that most frighten directors may be the 
very areas most worrying to insurers and hence the most likely to be excluded from 
coverage. The case for corporate rather than individual liability may be strong in 
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such instances. Attention.should, accordingly, be paid not only to the likelihood of 
defensive direction but also to the nature and costs of such defensiveness — which 
may vary in relation to different types of risks. 

Conversely, in relation to some kinds of wrongdoing it can be very difficult to 
allocate responsibility for a decision onto an individual. Those decisions or actions 
may have taken the form of collective processes or states of affairs. A cost of 
imposing individual liability in such circumstances is a weakness of control over 
corporate wrongdoing. Again, a collective rather than an individual approach to 
liability should be employed — at least where decision making on a type of issue is 
markedly collective in nature. 

A final option is to seek to control wrongdoing not by the imposition of liability 
after the event, but by measures that will design-out or prevent wrongdoing. A 
number of proposals have been put forward to increase responsibility within firms 
. and, although primarily directed towards improving the quality of management in 
a facilitative sense, these may serve also as constraints on wrongdoing. !°7 

Measures could thus be taken to make corporate decision-making processes 
more open to scrutiny by shareholders and other affected parties. Expanded 
general duties of disclosure, justification and consultation are therefore suggested 
as methods of making the corporate interest-weighing process more rational and of 
improving responsibility.'** Disclosure to employees could be made mandatory 
on particular topics and social disclosure requirements could be used to make 
information publicly available. Such requirements may produce higher managerial 
standards, not least in the case of social disclosure, by feeding outside pressure 
groups with the information necessary for monitoring behaviour on, for example, 
consumer and environmental issues.'®® Enhanced disclosure rules may in general 
reduce harms to third parties and increase directors’ perceptions that any 
wrongdoing is liable to be exposed and trigger a response from institutional 
shareholders or the market for corporate control. __ 

Legislative steps could be taken to improve companies’ processes of collecting 
and disclosing information on designated topics (for example, risks to employees 
or the environment’’). Duties to audit and forecast, in the form for instance of 
obligations to conduct corporate environmental impact assessments, could also be 
imposed on companies.! This might help to diminish the incidence of 
wrongdoing since ignorance and lack of understanding (frequent causes of 
wrongdoing) would be reduced. Directors required to amass information on 
stipulated topics would, moreover, find it difficult to defend suits alleging their 
ignorance or failings on such matters. Such directors would accordingly possess 
incentives to monitor compliance processes throughout the company. 

Advancing a step further, consultation requirements could be imposed on 
directors so as to provide not merely for disclosure but for opportunities to criticise 
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and influence managerial practices and policies.!*? At present, such requirements 
focus on employees but extension to a broad range of interest groups could be 
considered.!%3 The aim, again, would be to place directors under a more intense 
spotlight, thus discouraging wrongdoing. 

The composition of the board might, in addition, be reformed in ways that would 
improve external scrutiny of directorial decisions. Thus, a government agency 
could be empowered to appoint a number of public interest-regarding directors on 
to each board!™; supervisory boards could be established by shareholders; and 
independent directors could be appointed with a function of policing compliance 
with legal controls.'% 

Measures could also be taken to improve the training and professionalisation of 
directors. These would not necessarily involve legislation but might serve to 
control incompetence. As noted elsewhere,!© however, the role of. training 
should not be exaggerated — it is liable to remain voluntary in nature and, 
accordingly, may bear on the brightest and best rather than on those directors most 
likely to err through incompetence or neglect. 

These proposals represent potential methods of injecting ‘an other-regarding 
dimension into decision-making procedures, in furtherance of an aim of moralising 
the enterprise.”!°’ Such proposals could be expected to reduce the incidence of at 
least certain forms of directorial wrongdoing and offer alternatives to constraint by 
means of liability rules. 


Conclusion 


Insured personal liability has rapidly become a central component of English 
corporate accountability. It plays a key role in attempts to balance disincentives to 
directorial wrongdoing and incentives to wealth creation. It is essential, however, 
in reviewing the system of insured personal liability, not to exaggerate such factors 
as the ability and willigness of insurers to discriminate between low and high-risk 
directors, or the potential of insurers as direct or indirect monitors of directorial 
performance. Similarly, the availability of low-cost, high-coverage insurance 
should not be taken for granted in allocating legal liabilities — too many cautionary 
messages are to be gleaned from experiences in other countries and from other 
United Kingdom sectors. 

The prospect of a ‘D & O’ insurance crisis in England does not loom, but 
limitations on ‘D & O’ coverage may already be of considerable concern to some 
directors and officers — as may the premiums to be paid for adequate cover. Nor 
will the lives of insured directors grow more comfortable if new liabilities continue 
to be added to their burdens; if aggrieved parties transfer their attentions from 
auditors’ to directors’ pockets; and if exclusions, deductibles and premiums 
continue to grow less favourable to directors. 
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Insured personal liability has gained a prominent role in the scheme of English 
corporate control with worrying speed and ease. There is a place for ‘D & O’ 
insurance within English corporate governance, but two issues should be faced 
with some urgency. First, the danger, not of an insurance crisis, but of creeping 
defensiveness in company direction induced by gaps in ‘D & O’ insurance 
coverage, and increases in restrictions and premium costs. Realism concerning the 
potential of ‘D & O’ cover is a first step in responding to this danger. Second, 
there is the need to rethink the present enthusiasm for insured personal liability and 
adopt a more discriminating approach to its use. This demands more than an 
awareness of the limitations of ‘D & O’ cover, it requires an reassessing of 
liability rules themselves and a new emphasis on measures that may prevent 
wrongdoing at source. 

A final consideration confirms the need to be discriminating. Resort to insured 
personal liability involves a questionable method of dealing with the central issues 
of corporate design. It was pointed out earlier that the way insured personal 
liability serves different ends, such as rights protection or wealth creation, depends 
a good deal on the operation of the insurance market. This is in spite of the 
influence exerted over the domestic market by judges in setting the extent of 
liabilities and by legislators in ordering the development of new liabilities (an 
ordering very much subject to European influence). A familiar problem is thereby 
sidestepped — that of attempting to develop corporate frameworks without 
thinking through the purposes of company direction and the overall norms to 
govern corporations in society. The solution offered by insured personal liability 
avoids the need to grasp such nettles. Reliance upon insured personal liability 
represents, more strikingly than is the case with other modes of accountability, a 
movement from design to accident — in the shape here of the vagaries of the 
insurance market. Nettle avoidance is, however, a virtue to be viewed with some 
scepticism. 
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LEGISLATION 


The Intelligence Services Act 1994 
John Wadham* 


The Intelligence Services Act! is largely modelled on the Security Service Act of 1989 
(the 1989 Act) which dealt with the Security Service .(MI5).? That Act substantially 
followed the structure of the Interception of Communications Act 1985 (the 1985 Act). 
The new Act (the 1994 Act) deals with both the Secret Intelligence Service (SIS) also 
known as MI6 and the Government Communications Headquarters (GCHQ) and, most 
importantly, it establishes for the first time a system of parliamentary accountability for 
all three services.? In this article, I propose to examine the new Act from the 
perspective of the rights of those likely to be under surveillance by the secret services. 

I start from the view that, whilst it must be recognised that the effectiveness of the 
country’s security and intelligence services necessarily depends on a degree of 
secrecy which would be unacceptable in other institutions, this very latitude puts them 
in a uniquely powerful position to abuse their powers and, on behalf of their political 
masters, to make use of them in ways not acceptable in a democratic society. It is 
crucial, therefore, that the need for complete secrecy is carefully considered and not 
accepted uncritically. Society is entitled to be assured that basic principles of 
political, financial and legal accountability be abrogated only where it is absolutely 
necessary and that, even where full accountability is not possisble, the most 
democratic options available will be pursued. 


The History of the Acts 


The secret:services date from 1909, a time of great concern about the activities of 
foreign espionage from Germany.* A Secret Service Bureau was established and, 
in 1910, was divided into two, one dealing with internal security and the other with 
external security. These concerns also led to the Official Secrets Act 1911 which 
passed through all stages in the House of Commons in one day. 

The first public guidelines for the Security Service (MIS) were laid down following 


*Solicitor and Legal Director of Liberty (the National Council for Civil Liberties). 


1 Royal assent was given on 26 May 1994 and the commencement date is expected to be in December 
1994. The Bill was introduced in the House of Lords and had its second reading on 9 December 1993, 
committee stage on 13 January 1994, report stage and third reading on 3 February 1994. The 
respective dates in the House of Commons were 22 February 1994, 3 March 1994 to 29 March 1994 
and 27 April 1994. Because of amendments in the House of Commons the Bill went back to the house 
of Lords on 23 May 1994. 

2 For an excellent account of that Act see Leigh and Lustgarten, (1989) 52 MLR, 801. See also 
Lustgarten and Leigh, In from the Cold: National Security and Parliamentary Democracy (Oxford: 
OUP, 1994). 

3 There are a plethora of terms used to describe the services as a whole and the individual parts of them. 
I will use the term ‘secret services’ to cover all the services; ‘Security Service’ to mean MIS, the 
internal secret service dealt with by the Security Service Act 1989; the ‘Secret Intelligence Service’ 
(SIS) as the description for the external (foreign service) or MI6; and the ‘Government 
Communications Headquarters’ (GCHQ) for the listening centres at Cheltenham and elsewhere. 

4 Perhaps paranoia might be a better expression since it is not clear whether there was anything to be 
concerned about. See, eg, Bunyan, The History and Practice of The Political Police in Briatin 
(London: Quartet, 1978); Knightly, the Second Oldest Profession (London: Deutsch, 1986). 
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a review of the secret services in 1952 by Sir David Maxwell Fyfe, the then Home 
Secretary. In his letter of appointment to the Director-General of the Security 
Service, the Home Secretary stated that: although the Director-General was 
personally responsible to the Home Secretary, there was, on appropriate occasion, a 
right of direct access to the Prime Minister; that the Security Service is, however, not 
part of the Home Office but part of the Defence Forces of the country; thaf its task ‘is 
the Defence of the Realm as a whole, external and internal dangers arising from 
attempts of espionage and sabotage, or from actions of persons and organisations 
whether directed from within or without the country, which may be judged to be 
subversive of the State’; that the Director-General must ensure that ‘the work of the 
Security Service is strictly limited to what is necessary for the task’; and that the 
Service be kept absolutely free from political bias or influence.’ 

The absence of either legal recognition or legal protections began to be the 
subject of comment by the early 1960s. Most notably, Lord Denning, in his report 
on the Profumo affair, remarked that: ‘The Security Service in this country is not 
established by Statute nor is it recognised by Common Law.. Even the Official 
Secret Acts do not acknowledge its existence.’ By 1988 another Master of the 
Rolls, Lord Donaldson, this time in court, commented on the problem when 
stating that: ‘It is silly for us to sit here and say that the Security Service is obliged 
to follow the letter of the law, it isn’t real.’? Lord Donaldson continued: 


- The missing link is possibly this. Of course, there has to be some control; probably the best 
yet devised is to say the Security Service is bound by the strict rule of the law, but always 
hear in mind a prerogative power not to pursue criminal proceedings and a statutory power in 
the Director of Public Prosecutions to stop criminal proceedings.® 


Lord Donaldson then went on to say that he thought that the time had come to put 
the Security Service on a statutory footing.’ 

At about the same time, the Government was attempting to defend a case before the 
European Commission of Human Rights.!° In 1985, Cathy Massiter, a former 
member of the Security Services, provided evidence that Patricia Hewitt and Harriet 
Harman (past General Secretary and Legal Officer of the National Council for Civil 
Liberties respectively) and others had been subject to surveillance over a long period 
of time. Following an application by Hewitt and Harman to the European 
Commission of Human Rights, the Commission found a breach of Articles 8 (the 
right to privacy) and Article 13 (the right to an effective remedy).!! After the case had 
been declared admissible but before the report on the merits was published, the 
Government published the Security Service Bill of 1989. Slightly earlier, a Mr 
Malone had his telephone tapped and as a result had also complained to the European 
Commission of Human Rights, which had referred the case tot he Court.” After the 
Court found that his right to privacy had been violated, the Government introduced 
the Interception of Communications Act 1985. This Act provided the model for both 
the 1989 Act and the 1994 Act. 





5 These guidelines were secret until quoted extensively by Lord Denning in his Report on the Profumo 
Affair, Cmnd 2152 (London: HMSO, 1963). 
Ibid, p 80. 
Stated in the Court of Appeal on 22 January 1988 in AG v Guardian Newspaper (No 2) [1990] 1 AC 
109. See, R Norton-Taylor, in Defence of the Realm, (London: The Civil Liberties Trust, 1990) p 8. 
8 Ibid. 
9 Stated in the Court of Appeal on 10 February 1988. 
10 Hewitt and Harman v UK, (9 May 1989), [1992] 14 EHRR 657. 
11 The case did not go to the European Court of Human Rights because it was referred to the Committee 
of Ministers and was subject to a ‘friendly settlement’ once the Bill was published. 
12 Malone v UK, (2 August 1984), Series A, No 82. 
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For the purposes of analysis, the 1994 Act may be divided into four parts. The first 
part, sections 1 to 4, acknowledges the existence of the SIS and GCHQ, sets out 
the functions of the two services and deals with the appointment and control of the 
heads of the two services. The second part gives authority for warrants and for acts 
outside of Britain. The Act, thirdly, sets up a Commissioner to review the 
workings of the two services and a Tribunal to deal with complaints. Lastly the Act 
establishes a Committee of Parliamentarians to review the work of all three 
services. Each of these parts of the 1994 Act will be examined in turn. | 


Functions and legal control 


Section 1(1) empowers the SIS: (a) ‘to obtain and provide information relating to 
the actions or intentions of persons outside the British Islands’; and (b) ‘to perform 
other tasks relating to the actions or intentions of such persons.’ This wide remit is 
limited by section 1(2) which restricts these functions to situations where it is: 


(a) in the interests of national security, with particular reference to the defence and foreign 
policies of Her Majesty’s Government in the United Kingdom; or 

(b) in the interests of the economic well being of the United Kingdom; or 

(c) in support of the prevention or the detection of serious crime. 


The Act, in section 3, determines similar powers and objectives for GCHQ, although 
the method of work is different since it involves the monitoring or interference with 
transmissions (including acoustic ones), decoding and encoding and translation. 

Although it is possible to set out principles which could inform the work and 
organisation of the security services, there are no clear principles explicitly stated 
in the Act.!3 The Act, for instance, gives no indication as to which types of action 
are acceptable or unacceptable. One obvious set of principles may be found in the 
European Convention of Human Rights (ECHR). The ECHR, for example, 
declares an absolute ban on the use of lethal force (except where used ‘in defence 
of any person from unlawful violence’)* and torture or inhuman or degrading 
treatment are never permitted. The ECHR does, however, allow for the 
violation of the right to privacy, though, to be justified, any violation must be ‘in 
accordance with the law,’ ‘necessary in a democratic society’ and for one of a 
specified number of aims, including the one relevant here — ‘national security .’}® 
Às an emanation of the state, the services are of course subject to the ECHR, 
though the Convention is not, of course, part of domestic law. 7 An alternative set 
of principles can be found in the Report of the Canadian Royal Commission on the 
secret services which proposed as follows: 





13 Within the Act limitations are stated on the disclosure of information (s 2(2)), on warrants and 
authorisations (ss 5,6,7), and the functions of the security services are limited by sections 1 and 3. 

14 Article 2(2)(a). 

15 Article 3. 

16 Article 8. In fact three applications to Strasbourg have been made since the implementation of the 1989 
Act alleging a breach of the right to privacy (art. 8) but they have been declared inadmissible: Esbester 
v UK (2 April 1993) No 18601/91; Hewitt and Harman v UK (1 September 1993) No 20317/92; and 
Redgrave v UK (1 September 1993) No 20271/92. See Legal Action, July 1993 and January 1994 and 
the Security Service Act Commissioner’s Annual Report for 1993 (London: HMSO, 1994). Another 
application, this time concerning the adequacy of the procedures under the 1985 Act, was also declared 
inadmissable by the European Commission of Human Rights: Christie v UK (27 June 1994) 
No 21482/93. 

17 See, eg, Brind v Secretary of State for the Home Department, [1991] AC 696. 
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(a) the rule of law is paramount; 

(b) the means of investigation must be proportionate to the gravity of the threat; 

(c) the need for investigative techniques must be weighed against the damage. 
they might do to personal freedom and privacy; 

(d) the more intrusive the technique, the higher the authority should be to 
authorise its use; 

(e) except in emergencies, less intrusive techniques must be preferred to more 
intrusive ones. '8 


Amendments to include precisely these principles in the 1994 Act were debated in 
both the House of Lords and the Commons but were rejected by the Government. !9 

One further principle that could have been incorporated is what might be termed 
the minimalist principle. The minimalist principle suggests that, given the 
inevitable difficulty of imposing full democratic and legal controls on any of the 
secret services without undermining their functioning, the services should be given 
only those tasks which it is essential for them to carry out. On the basis of this 
principle, there would have to be strong grounds for adding to their activities work 
that other, more accountable bodies, could equally carry out. Acceptance of this 
principle might, for instance, cause us to question the transfer from the police to 
the Security Service of the function of the collection of intelligence on the terrorist 
activities of the Provisional IRA in Britain. However, the 1994 Act itself 
suggests that this principle is not one the Government accepts since it recognises 
that in future all three services may be involved in assisting in criminal 
prosecutions. Sections 2(2)(a) and 4(2)(a) thus allow the heads of the SIS and 
GCHQ respectively to provide information ‘for the purpose ‘of any criminal 
proceedings.’?! The equivalent provision in the 1989 Act did not allow the 
Security Service that possibility, although Schedule 4 to the 1994 Act amends the 
1989 Act so that information for this purpose can in future be provided.” 

Of course, the issue for the Security Service is not whether or not the subjects 
who are of interest to the service are involved in criminal offences but rather 
whether or not there is a threat to national security. Thus animal rights activists or 
drug traffickers may commit crimes but are not (yet) a threat to national security, 
whereas terrorists do threaten the public at large. Equally, subversion? is not a 
criminal offence but, it might be argued, does threaten national security. 





18 Second Report of the Commission of Inquiry Concerning Certain Activities of the Royal Canadian 
Mounted Police, Freedom and Security Under the Law (Ottawa: Department of Supply and Services, 
1981) para. 411. 

19 See HC Standing Committee E, col 72, 8 March 1994. The Government’s general argument was that 
these principles are implicit because warrants and authorisations for actions overseas are controlled by 
the Secretary of State and sections 5 and 7, which deal with these, at least provide that the methods 
must be proportionate to the aims (see below). It must be said that the amendments themselves, as is 
the case often with amendments designed to change fundamental principles in a Bill drafted by others, 
were technically flawed, although that does not seem to be the real reason why they were rejected. 

20 The Home Office transferred responsibility for the collection of intelligence on the terrorist activities 
of the IRA in England, Wales and Scotland from the police to MI5 in 1992. MI5 already had 
responsibility for collecting intelligence on all other terrorist activity. ` 

21 Of course, members of the secret services might need to give evidence in criminal proceedings 
concerning cases which have national security ramifications. 

22 The disclosure of information is restricted to serious crime and would of course allow disclosure of 
information relevant to the defence as well as the prosecution. 

,23 See 1989 Act, s 1(2). It might also be argued that the fact that only 5 per cent of the activity of the 
Security Service is devoted to dealing with subversion demonstrates an adherence to minimalism: see 
The Security Service (London: HMSO, 1993) p 12. 
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As in the previous legislation in the 1994 Act, the expression ‘national security’ 
is used without further definition.” It is true that the courts themselves have found 
it impossible to decide what is or is not in the interests of national security.” 
Without a lead from Parliament, however, they are likely to continue to have to 
take this approach. The reality is that the expression ‘national security’ can mean 
whatever the Government of the day chooses it to mean.’ Furthermore, it is 
unclear whether the expression ‘with particular reference’ in section 1(2) (a) of the 
1994 Act provides a further. restriction or whether the words will have no real 
effect in limiting the remit. They do, nevertheless, provide an indication of the 
target of the SIS; that is geared to external rather than internal security. Section 
1(2)(b) would appear to allow the use of the SIS merely on the basis of an argument 
that there would be some effect on the economic well being of the United 
Kingdom.?” Would the provision thus permit the intelligence services to interfere 
with the activities of, say, a pressure group in another country wanting to impose 
conditions or sanctions on us here? For instance, the secret services could, under 
this Act, attempt to undermine those in the United States wanting to ensure that 
investments in Northern Ireland are restricted to companies promoting equal 
opportunity in employment (the MacBride Principles). Section 1(2)(c) gives 
specific consent to interfere in other sovereign states in order to deal with ‘serious 
crime.’ The Act does not require the consent of that soverign state before this 
‘assistance’ is given and the power to intervene is not restricted to criminal 
activities which would affect the United Kingdom but includes crimes completely 
unrelated to the direct interests of the United Kingdom.” Finally, it is arguable 
that the term ‘serious crime’ itself provides insufficient protection. Serious crime 
is not defined in the 1994 Act and thus does not follow the Interception of 
Communications Act 1985 which at least contains such a definition.*° 


i  IŘ  IIIIMŘaaaaaaaaaaaaaaaaaMmmmmmM 


24 In 1988 the then Prime Minister in answer to a Parliamentary question from Ken Livingstone MP 
stated that: “National security is generally understood to refer to the safeguarding of the state and the 
community against threats to their survival or well-being. I am not aware that any previous 
administration has thought it appropriate to adopt a specific definition of the term.’ HC Debs, Vol 126, 
col. 7 (25 January 1988). 

25 See, eg, Council of the Civil Service Unions v Minister for the Civil Service [1985] AC 374. Note also 
that, in a recent decision in a civil case, the courts refused to accept a role in providing an independent 
check on claims of public interest immunity certificates issued on the grounds of national security: 
Balfour v Foreign and Commonwealth Office, [1994] 2 All ER 588. 

26 In Hewitt and Harman v UK (op cit n 16), however, the Commission, in dealing with the 1989 Act, 
stated that it considered that ‘the principles referred to above do not necessarily require a 
comprehensive definition of the notion of “the interests of national security’ and that ‘the’ 
Commission considers that in the present case the law is formulated with sufficient precision to enable 
the applicants to anticipate the role of the Security Service...’ (at p 13). l 

27 It should be noted, however, that political control via the ‘tasking’ process of the J oint Intelligence 
Committee does exist: see Central Intelligence Machinery (London: HMSO, 1993). The Intelligence 
and Security Committee might also be able to exercise control (see below p 925). 

28 On the MacBride principles see, eg, McCormack and O'Hara, Enduring Inequality: Religious 
Discrimination in Northern Ireland (London: Liberty, 1990). 

29 Of course some international criminal activity occurring now will only later affect the UK and there 
are good reasons why such activity needs to be fought at an international level but whether this should 
be by secret services is another matter. 

30 See 1985 Act, s 10(3) which defines serious crime as including the use of violence, substantial 
personal gain, conduct by large numbers with a common purpose where it is reasonable expected to 
result in a sentence of three years or more. The other obvious definition might be that of ‘serious 
arrestable offence’ in the Police and Criminal Evidence Act 1984, s 116, which provides a much wider 
definition and would, in an extreme case, include the loss of a small amount of money to someone who 
was poor. 
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Warrants and authorisations 


Section 5(1) of the 1994 Act provides that a warrant can be authorised by the 
Secretary of State to allow any of the three services to interfere with property, 
trespass on land or interfere with wireless transmissions. The warrant process is 
modelled on the 1985 and 1989 Acts. For a warrant to be issued the action 
proposed must be ‘likely to be of substantial value in assisting’ the functions set out 
for the service concerned, and the aim of that activity must not be capable of being 
achieved by other means.*! Notwithstanding the criticisms concerning the breadth 
of functions, this safeguard is important and goes some way towards meeting the 
need for proportionality imposed by the ECHR.” Further restrictions prevent the 
issue of a warrant for the purposes of the prevention or detection of serious crime 
in the British Isles. Warrants can be granted for a period of up to six months, 
though they may be renewed. 

The process of allowing the Secretary of State to issue warrants to authorise 
actions, it is submitted, falls short of the protections that can be provided without 
breaching the need for secrecy. Amendments were put down by the Opposition, 
and were debated at the Commons Committee Stage,** to substitute the High 
Court for the role of the Secretary of State. These were rejected by the 
Government on the ground that the assessment of whether a warrant is needed ‘in 
the interests of national security’ or ‘in the interests of the economic well-being of 
the United Kingdom’ were matters for the executive and not for the judiciary who 
would be unable adequately to deal with them.’ 

The argument for involving the courts in this process is easy to summarise.* 
The interference with property by a secret police is of substantial constitutional 
significance and the Act allows the executive to authorise this. The particular 
Secretary of State who will be asked to do so will be the political head of the 
relevant service and, via the Joint Intelligence Committee,” will be involved with 
his or her civil servants in the process of ‘tasking’; of setting the goals for the 
service. The minister will thus have a conflict of loyalties in a personal as well as 
constitutional sense. Furthermore, despite the difficulties the courts experience in 
assessing national security issues,” the judiciary do already grapple with these 
issues in a number of other settings. First, of course, in dealing with public interest 
immunity certificates in criminal trials.*? But, secondly, the higher judiciary have 
a significant amount of experience in dealing with such issues in a ‘non-judicial’ 
capacity: from 1986 to 1990 Lloyd LJ was the Commissioner for the Interception 
of Communications Act, an office which the Master of the Rolls subsequently 





31 Section 5(2)fb). . 

32 Proportionality is imposed in Convention law, at least in part, by the need for the limitations to many 
of the rights in the Convention to be ‘necessary in a democratic society.’ See van Dijk and van Hoof 
The Theory and Practice of the European Convention on Human Rights (Netherlands: Kluwer, 2nd ed. 
1990), p 583. 

33 Warrants in the UK can be granted under section 3 of the 1989 Act to the Security Service for the 
protection of the state from espionage, terrorism, sabotage, the activities of agents of power powers 
and ‘actions intended to overthrow or undermine parliamentary democracy by political, industrial or 
violent means.’ 

34 HC Standing Committee E, col. 151, 17 March 1994. 

35 The Commissioner, who has to be a judge, does have a role in overseeing the granting of warrants and 
deals with complaints, see below. z 

36 Such systems exist elsewhere, for instance in the USA and Canada. See R. Norton-Taylor, In Defence 
of the Realm (London: Civil Liberties Trust, 1990) ch 7. 

37 See above n 27. 

38 See above n 25. 

39 But not civil cases see Balfour n 25. 
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assumed;*° Stuart Smith LJ is the Commissioner for the Security Service;*! the 
chair of the Security Service Tribunal is a judge; and inquiries into the workings 
of the secret services are usually chaired by judges.*? Furthermore, the Minister, 
Douglas Hogg, did suggest that the functions under the third head — ‘the 
prevention or detection of crime’ — are matters that possibly could be dealt with 
by the court.“ Of course in any case the application would have to be ex parte and 
some other arrangements would have to be designed to protect the interests of the 
subject of the inquiry. 

One important issue which must be considered at this point is the extent to which 
the three services are able to carry out particular tasks without the necessity of a 
warrant at all. The lack of any general law to protect privacy“ means that 
surveillance itself is not unlawful and therefore does not require a warrant.“ 
Neither, of course, does eavesdropping or the collection of information from other 
sources unless this is unlawful in the specific circumstances. The secret services 
could thus follow a person around, listen to their conversations using hidden 
microphones,“ collect information from police sources, friends, neighbours and 
anyone else that can be encouraged to co-operate. 

New to this Act is the establishment of a process to authorise acts abroad. Two 
preliminary points need to be made about this provision. First, no Act of the UK 
Parliament can give immunity to the secret services if they violate the civil or 
criminal laws of any other sovereign state. Secondly, in general, the acts of a 
servant of the UK state in another country are not subject to liability in the UK, 
although civil servants who commit offences abroad which would be indictable in 
this country can be prosecuted and convicted here.*® 

Section 7 of the 1994 Act prevents liability under the civil or criminal law of the 
UK if the act in question is authorised by the Secretary of State. This is the 
statutory equivalent of James Bond’s ‘licence to kill.’ Section 7 does not limit 
the authorisation in respect of which laws (particularly domestic laws in other 
countries) can be broken for what purpose. It does not set out whether it is 
acceptable, for instance, to bribe officials of other governments or to use 
blackmail, torture or, in an extreme case, lethal force. The section does impose 
two safeguards. The first is that the acts authorised must be ‘necessary for the 
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40 See the Annual Reports of the Commissioner for the Interception of Communications Act. 

41 See the Annual Reports of the Commissioner for the Security Service. 

42 Section 4(1) of the 1989 Act. 

43 See, eg, op cit n 5. 

44 HC Standing Committee E, col. 168, 17 March 1994. An amendment to give judges the power to issue 
warrants in ‘criminal case’ was nevertheless rejected at the Report Stage in the House of Commons: 
HC Debs Vol. 242 col. 319, 27 April 1994. 

45 See, eg, the consultation paper issued by the Lord Chancellor’s Department, Infringements of Privacy 
(London: LCD, July 1993). 

46 Though it might constitute the criminal offence of ‘watching and besetting’: Trade Union and Labour 
Relations (Consolidation) Act 1992, s 241. 

47 Providing, of course, they did not have to trespass to do so. They could install microphones with the 
consent of neighbours and landlords. See, R v Chief Constable of West Yorkshire, ex parte Govell 
(unreported) 23 May 1994 (Div. Ct) (Police complaint that the police had placed a listening device in 
the applicant’s house had been dismissed. Judicial review of that dismissal was refused). See also, The 
Sunday Times, 24 April 1994. The Master of the Rolls has also recently ruled that the use of such 
devices to collect evidence does not make that evidence inadmissible: R v Khan (unreported) 27 May 
1994 (CA): 

48 Criminal Justice Act 1948, s 31. See also the Suppression of Terrorism Act 1978 which also imposes 
criminal sanctions outside the usual jurisdiction. 

49 The Minister has stated that: ‘It is inconceivable that, in ordinary circumstances, . . . the Secretary of 
State . . . would authorise the use of lethal force’ (emphasis supplied), HC Standing Committee E, col. 
34, 3 March 1994. . 
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proper discharge of a function of the Intelligence Service.’ The second condition 
imposes a duty on the Secretary of State to be satisfied that there are ‘satisfactory 
arrangements in force to secure’ that the ‘likely consequences will be reasonable 
having regard to the purpose for which they are carried out.’ Unfortunately, 
section 7 also permits authorisation of ‘acts of a description specified in the 
authorisation or to acts undertaken in the course of an operation so specified’ or to 
‘persons of a description so specified.’ This presumably allows authorisations by 
description with thus little possibility of control by the courts. Authorisations can 
be renewed every six months and can also be given by civil servants ‘in an urgent 
case.” 

Section 7 means that, not only will foreign citizens be unable to challenge 
actions so authorised,*° but also that an action taken against a British citizen 
abroad would be outside of the law. Further, it does more than protect the 
individual officers from legal action since it also protects the Government from 
actions by individuals alleging illegality on its part. Finally, the section not only 
authorises the otherwise illegal activities of the members of SIS but could be used 
to authorise the activities of others. A good example of how it could have been 
used would have been to authorise the use of the SAS in Gibraltar to kill the three 
IRA members in 1988.5! 


The Commissioner and Tribunal 


A new commissioner, modelled on the commissioners for telephone tapping 
(under section 8 of the 1985 Act) and MIS (under section 4 of the 1989 Act), is 
created by section 8 of the 1994 Act. The Commissioner has the task of keeping 
under review the powers to issue warrants and authorisations relating to SIS and 
CGHQ. The Commissioner has considerable powers to seek information as the Act 
imposes a duty on all members of both services to disclose documents or 
information required ‘for the purpose of enabling him to discharge his functions’. 
The Commissioner has a duty to report to the Prime Minister each year on the 
exercise of those functions and the Prime Minister must a lay a copy of this annual 
report before each House of Parliament, although matters which ‘would be 
prejudicial to the continued discharge of the functions’ of SIS or GCHQ can be 
excluded from this public report. 

The tribunal deals with complaints and, again, is modelled on the previous 
Acts.” There are serious problems with this model. The tribunal sits in secret and 
the complainant has no right to see any documents or the results of any 
investigation regardless of whether it would be safe to do so. There is therefore no 
possibility of making further representations following receipt of information 
about the basis for surveillance. At present the tribunal only acts as a check after 
the actions have been carried out and then only if the person complains. Reviews 
after the event are no substitute for an independent assessment of each individual 
case by a judge before a warrant is issued. Most people, for obvious reasons, will 
never know whether or not they are under surveillance and thus will be in no 
position to complain. For the right to complain to be effective the individual must 


50 Foreign citizens will be able to use the tribunal system, see below. , 

51 The Gibraltar inquest, of course, decided that the shootings were not unlawful so that no warrant 
would have been needed, The European Commission on Human Rights has also decided that the action 
did not breach Convention law: see McCann, Farrell and Savage v UK, 4 March 1994, Case No 
18984/91. 

52 See 1985 Act, s 7, Sched. 1; 1989 Act, s 5, Sched. 2. 
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obviously be aware of the fact that his or her rights have been violated. In 
Germany, for instance, the authorities are obliged to inform the individual who has 
had his or her telephone tapped as soon after its termination as can reasonably 
done, save where it would prejudice the investigation. In many cases, disclosing 
information about the surveillance after the operatioin will not prejudice the 
investigation or national security.™ 

The Tribunal procedure by way of contrast is completely secretive. The 
complainant has no access to any information, even if the disclosure of the 
information would not affect national security. Without access to any information 
about the case before the Tribunal the complainant is placed in an impossible 
position: if unable to argue the case properly, the so called ‘remedy’ is likely to be 
of limited value. Furthermore, the Tribunal can only determine whether the 
Service had ‘reasonable grounds’ for its actions.” It cannot consider the 
correctness of the Service’s decision that any particular action or surveillance was 
justified. Even where the Tribunal has found in favour of a complainant it is not 
under an obligation to direct that the activities should cease and the information 
collected should be destroyed.*° 

The decision eventually made does not provide any indication of what was 
ascertained by the Tribunal; only that a determination was made for or against the 
complainant.’ Since no reasons are given, the complainant is in no position to 
judge whether the Tribunal properly and fairly considered the case or whether it 
acted merely as a rubber stamp for a decision of the service. Although in many 
cases the disclosure of such information might prejudice national security, in some 
cases it will not. Even in these cases, however, no further information can be 
disclosed." No challenge to the decision of the Tribunal is possible in the 
courts. 


NN UUM 


53 See Norton Taylor, op cit n 6, p 104; see also Klass v Germany (6 September 1978), Series A, No 28. 
54 The Commission in Esbester, op cit n 16, p 13 took a different view stating: 


As regards the lack of reasons for the decision of the tribunal . . . the State could legitimately fear 
that the efficacy of surveillance systems might be jeopardised if information is divulged to the 
person concerned, Similarly . . . the absence of communication to the applicant of the information 
recorded may ensure the efficacy of the procedure and cannot in itself warrant the conclusion that 
the interference was not ‘necessary.’ 


Despite the applicant’s claim that the safeguards were inadequate the Commission also stated: 


In the absence of any evidence or indication that the system is not functioning as required by 
domestic law, the Commission finds that the framework of safeguards achieves a compromise 
between the requirements of defending democratic society and the rights of the individual which is 
compatible with the provisions of the Convention. Consequently it concludes that the interference 
in the present case was necessary in a democratic society in the interests of national security. 


See also Hewitt and Harman, op cit n 16. 

55 1994 Act, Sched. 1, para. 3(a). 

56 Although the Tribunal ‘may’ do so; Sched. 1, para. 8(1) and (2). The Secretary of State also has a 
power, but not a duty, to act following a reference by the Tribunal to the Commissioner that it is 
‘appropriate for there to be an investigation’ (para. 7(2)). 

57 1994 Act, Sched. 1, para. 6. 

58 It has been argued that disclosure in one case but non-disclosure in another may result in the second 
complainant being ‘tipped off’ by the non-disclosure in his or her case that he or she is under 
surveillance. This argument is, it is submitted, an insufficient justification for the inadequacy of the 
current system. Nevertheless, even if it is, logically there must always come a point in any case when it 
is possible to disclose information. 

59 This is explicitly stated in section 9(4) although, given the courts reluctance to rule on issues of 
national security, the provision may be unnecessary. The High Court has considered a similar 
provision from the 1989 Act but refused leave to apply for judicial review: R v Security Services 
Tribunal, ex parte Harman and Hewitt (unreported) 14 February 1992 (Div. Ct). 
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Since the Security Service Tribunal was established under the 1989 Act, no 
complaint submitted to it has ever been upheld. The Interception of 
Communications Tribunal, set up to deal with telephone tapping in 1985 and which 
provided the model for both subsequent Tribunals, has an equally ‘perfect’ 
record.®! Given such a track record, it will be surprising if the experience of the 
Intelligence Services Tribunal deviates from this pattern. 


Accountability to Parliament 


The 1994 Act for the first time makes the three services accountable to Parliament 
by, under section 10(1), establishing a Committee of MPs and Peers ‘to examine 
the expenditure, administration and policy’ of the three services. There was 
considerable debate at all stages of the Parliamentary process about the extent to 
which discussions of ‘operations’ could be considered by this Committee and the 
extent to which the definition of the function of the Committee allowed detailed 
consideration of the work of the three services. No clear answer can be given as to 
how far down this road the Committee will be allowed to go since much depends 
on how the services, the government® and the Committee members interpret the 
role of the Committee and therefore, crucially, who is appointed to the 
Committee.” 

It could be argued that the Committee will be unable adequately to examine 
expenditure on the services without knowing the level of need, how the resources 
are being targeted and how efficiently and effectively resources are being applied 
and that this will inevitably involve some discussion of operational issues. Similar 
arguments apply to issues relating to ‘administration’ and ‘policy.’ Is, for 
example, the use of a particular method an issue of policy or does it stray into 
discussion of a ‘delicate operation’? Further, the problems of inefficiency and 
ineffectiveness are often discovered or illustrated only by looking at examples. 
Scandals may constitute individual lapses but often illustrate wider problems.%. 

Obviously, the Committee will only be able to exercise an adequate influence on 
the three services if it has access to information about those services. The Act sets 
up a regime which allows the Committee to seek information from the three 
services and obliges the heads of those services to disclose that information unless 
it is ‘sensitive,’ in which case it can be withheld.© the head of the service will be 
able to release sensitive information if it is ‘safe to disclose it.’ Material is 





60 In the defence of the system, however, it should be stated that the Commissioner in his annual report 
for 1992 concluded that, for the three years 1990, 1991 and 1992, only 3 of the 102 complaints lodged 
were from people under surveillance at all: Cm 2174 (London: HMSO, April 1993). 

61 See the Annual Reports of the Commissioner for the Interception of Communications Act for the years 
1986 to 1993. There is of course no way of telling whether the system is in fact perfect or whether the 
protections are inadequate. The services themselves and the Commissioners are satisfied that no 
complaints have been upheld because the system works so well. The only contrary evidence of which I 
am aware is that in the files of the Legal Department of Liberty which suggest all is not quite right. 

62 The Parliamentary debates give some insight into the Government’s stated intentions. See HL Debs 
Vol. 235 col. 294 (13 January 1994); HC Debs Vol. 238 cols 164, (22 February 1994); HC Standing 
Committee E, col. 246 (24 March 1994). 

63 Appointment to the Committee is the sole responsibility of the Prime Minister, exercisable after 
consultation with the Leader of the Opposition: 1994 Act, s 10(3). 

64 The Tribunal and Commissioner are designed to deal with individual cases and it is unlikely that the 
Committee will be entitled to consider individual cases. Furthermore information about individual 
cases will be ‘sensitive’ and not therefore available (see below). 

65 1994 Act, Sched. 3, para 3. 
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‘sensitive’ if it might lead to the details of ‘sources of information, other assistance 
or operational methods,” ‘information about particular operations,’ or information 
from other governments where the other government does not consent.© If 
material is not disclosed by the head of the service because it is sensitive, the Act 
allows the Secretary of State to overrule that decision and to order disclosure if he 
or she ‘considers it desirable in the public interest.’” The Secretary of State also 
has an independent power to deny the Committee access to material. This power 
cannot be invoked merely because the material is sensitive, but only if the 
Secretary of State considers that it would not be proper to disclose it to a 
Departmental Select Committee. 

The first and most obvious problem is how can we be sure that the services will 
accept this new law and abandon their previous culture and the ‘need to know’ 
principle? Secondly, the Act is structured on the power of the Committee to 
request information and not on a duty of the services to supply it. For obvious 
reasons, the Committee will only know about controversial issues if information 
about them is supplied to it. There is no guarantee that the services will provide 
this of their own initiative and they may well prefer to keep their problems to 
themselves. Thirdly, the definition of sensitive information is very wide and 
could be narrowed without any real damage to national security. The definition 
would, for instance, prevent the receipt by the Committee of information about 
particular operations, despite the fact that information was already in the public 
domain or was already in the hands of all those who could have used it to damage 
national security.” In general, the provisions relating to the Committee imply that 
its members cannot be trusted with sensitive information. This is contrary to the 
position of the Commissioner, who is entitled to free access to all information. The 
Committee is not even entitled to access to the uncensored report of the 
Commissioner or to information about decisions of the Tribunal.” 

The Act provides that the report of the Committee must first be presented to th 
Prime Minister and not directly to Parliament. Whilst it must be right that the 
annual report of the Committee must be carefully shorn of information that might 
damage national security, section 10(7) gives the Prime Minister a right to censor 
the report if it ‘would be prejudicial to the continued discharge of the functions’ of 
the services. Could this not prevent the disclosure of matters that involved some 
abuse of the functions or a scandal but which still could, in the Prime Minister’s 
view, damage morale and thus the functions of the services?” Finally, it seems 
clear that the members of the Committee will be notified that the Official Secrets 





66 1994 Act, Sched. 3, para 4. 

67 1994 Act, Sched. 3, para 3(3). 

68 1994 Act, Sched. 3, para 3(4). 

69 Amendments were put down by the Opposition to give the Committee a power to compel witnesses to 
attend and give evidence and to obtain documents but these were rejected by the Government: HC 
Standing Committee E, col.s 235—255, 24 March 1994. 

70 The Lord Chancellor’s answer to this was to suggest, first, that if the information was in the public 
domain then the Committee would already have that information and that, secondly, it would, in some 
cases, be very difficult to know what was or was not in the public domain: HL Debs Vol 551, col. 312 
(13 January 1994). It is submitted that neither answer is sufficient to explain why the Government 
opposed the amendment. 

71 Amendments to enable such information to be given to the Committee were rejected by the 
Government: HC Standing Committee E, col. 265, 29 March 1994. 

72 An amendment to substitute the concept of ‘damaging to national security’ was rejected by the 
Government: HC Standing Committee E col. 275, 29 March 1994. 
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Act 1989 will apply to them as if they are members of the services themselves.” 
The result of this will be that the Committee members will commit a criminal 
offence under section 1 of that Act if they disclose any ifnroamtion or document 
that they possess as a result of their work. It will be no defence that the information 
is in the public domain already, that it is in the public interest that it is disclosed or 
that the disclosure was beneficial or caused no damage.” 


Conclusion 


This Act is important not merely because it subjects the SIS and GCHQ to a 
statutory regime for the first time but because it establishes a committee to oversee 
the work of all three services. It is unfortunate that many of the structures and 
systems were copied from the 1985 and 1989 Acts because, in my view, they have 
failed to provide a proper balance between the need for secrecy and the rights of 
individuals. Whether we will find the committee equally flawed is difficult to 
predict. Certainly the restrictions on its functions and access to information 
suggest it will be hampered if it tries to exercise any real influence. Whether it tries 
to exercise any power will depend on who is appointed to it. Unfortunately the 
restrictions in this Act,” the effect of the Official Secrets Act and the nature of its 
work may make it very difficult to make an assessment of its performance. 





73 At the press conference on publication of the Bill on 23 November 1993 the Foreign Secretary, 
Douglas Hurd, stated that the members would be given notice under the Official Secrets Act. 
Subsequently, the Chancellor of the Duchy of Lancaster stated that: ‘The Committee will be fully 
trusted, and fully inside the secret wall.’ (HC Debs Vol. 238, col. 240, 22 February 1994). However, 
an amendment to ensure that Article 9 of the Bill of Rights 1688 covered the proceedings of the 
Committee was rejected by the Government: HC Standing Committee E, col. 265, 29 March 1994. 

74 Of course, disclosure in proceedings of Parliament would protect a member from liability: Article 9, 
the Bill of Rights 1688. 

75 Particularly for instance the restriction on the content of its annual report, section 10(7). 
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REPORTS 


Consent and Offences against the Person: Law 
Commission Consultation Paper no. 134 


David Ormerod* 


In what circumstances should the acts of the accused which cause injury to the 
victim! be punished when that victim has expressly consented to, or at least 
knowingly taken the risk of, the injury occurring? The main proposal of the Law 
Commission’s Consultation Paper, Consent and Offences Against the Person’ is 
that: 


[T]he victim can consent to any act likely to cause such injury, but no more. that would 
exclude any act likely to cause serious injury. It also follows that it should not be possible to 
consent to any act that is intended by its doer to cause serious injury. It should also be the 
case that the victim can exclude from his consent to likely injury the intentional infliction of 
that or any injury by the defendant. (para 18.3) 


In its Consultation Paper on Offences Against the Person and General Principles,’ 
in 1992, the Law Commission felt it unnecessary to deal with the 
problem of the limits of consent in relation to offences of violence, believing that 
the ‘courts should be free to develop new defences to criminal liability, either to 
recognise the demands of changing circumstances or to piece out unjustified gaps 
in the existing defence.™* Whilst defending the 1992 Paper? as ‘entirely 
complete and coherent in itself’ (para 1.6) the Commission felt is necessary to 
address the question of consent and offences against the person. This review was 
prompted by two factors: first, the comments received on the 1992 Paper; and, 
secondly, the decision of the House of Lords in Brown.® The proposals are, 
generally, to be welcomed; not least the implicit overruling of Brown. The success 
of the Paper lies in the practical workability of the suggestions rather than any 
complex analysis of the issue of consent itself. However, a major flaw in the Paper 
appears to be its superficiality. There are many issues which are not considered, 
and of those that are, there is often insufficient depth of discussion. 





*Lecturer in Law, University of Nottingham. 
I am grateful for comments from Prof. M.J. Gunn and my colleagues at Nottingham, especially Dr P. 
Bartlett, on earlier drafts. The responsibility for errors is mine alone. ' 


1 Despite the rather unsatisfactory nature of the term ‘victim’, in some settings, it will be used to 
describe the person on whom the harm is inflicted. ; 

2 No. 134 (hereafter the 1994 Paper). Paragraphs in the text refer to this Paper. 

3 Law Commission Consultation Paper No 122, Legislating the Criminal Code, Offences Against the 

Person and General Principles (hereafter the 1992 Paper). For an analysis see Gardner, ‘Reiterating 

the Criminal Code’ (1992) 55 MLR 839, and Clarkson, ‘Violence and the Law Commission’ [1994] 

Crim. LR 324. 

1992 Paper, para 3.4 (emphasis in original). 

And the subsequent Report No 128 (1993) (hereafter the 1993 Report). 

[1994] 1 A.C. 212. On which see: Giles, ‘R v Brown: Consensual Harm and the Public Interest’ 

(1994) 57 MLR 101; Mullender, ‘Sado-Masochism, Criminal Law and Adjudicative method: R v 

Brown in the House of Lords’ (1993) 44(4) NILQ 380; Bibbing & Alldridge, ‘Sexual expression, body 

alteration and the defence of consent’ (1993) 20(3) J. Law and Soc. 356; Kell, ‘Social Disutility and 

the Law’ (1994) 14 OJLS 121; Ormerod, ‘Sadomasochism’ [1994] 5 J. For. Psych. 123. 
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The scope of the review 


The Commission is ‘impressed’ by the comments on the 1992 Paper suggesting 
that ‘the objective of reviewing the whole of the criminal law ... would not be 
adequately achieved unless all of the common law rules ... were subjected to 
critical scrutiny’ (para 1.4), Nevertheless, it chose not to review three of the most 
difficult situations in which the accused may be acquitted despite his intention to 
cause injury to the victim: cases of lawful chastisement, boxing, and medical 
treatment. These three cases, all consent related, are of interest for very different - 
reasons. The limits of the defence of lawful chastisement has become a very 
controversial topic of discussion’ and is acknowledged by the Law Commission 
to ‘raise complex issues of policy that go far beyond the issues address[ed] in this 
paper’ (para 2.7). Similarly, the fact that ‘pure policy’ is involved renders 
‘unhelpful’ any discussion of boxing (para 2.9). The issue of consent in medical 
treatment presents difficulties of a more technical nature, inextricably linked as it 
is to the problems of informed consent and capacity. Whilst it is understandable 
that the Law Commission would not wish to address the problems of medical 
consent which go beyond the narrow scope of offences against the person,’ it is 
arguable that it ought to have considered the problems of lawful chastisement and 
boxing. Admittedly, the defence of lawful chastisement is not strictly a question of 
consent; nonetheless it is a defence which can only be raised in relation to offences 
against the person and, if it had been considered in the 1994 Paper, would have 
removed the likelihood of this area of law requiring yet further consideration.’ 
_The same could be said in relation to boxing. 

By assuming that the Criminal Law Bill will be enacted, the Law 
Commission’s agenda is further simplified.!° Many of the difficulties of the 
present law in relation to the definition and application of offences against the 
person will be removed if that Bill is enacted,'! and this presents a clearer and 





7 See Barton, ‘When Hitting Children is Unlawful’ (1993) Fam. Law Practitioner 21; Barton and Moss, 
“Who can smack children now?’ (1994) J Child Law 32. See also Sutton LBV v Davis (1994) The 
Independent 17th March. 

8 See Law Commission Consultation Papers: Mentally Incapacitated Adults and Decision Making: A 
New Jurisdiction (Consultation Paper No. 128); Mentally Incapacitated Adults and Decision Making: 
Medical Treatment and Research (Consultation Paper No. 129); Mentally Incapacitated and Other 
Vulnerable Adults: Public Law Protection (Consultation Paper No. 130). See further: Kennedy and 
Grubb, ‘The Law Commission’s Proposals: An Introduction’ (1994) 2 Med. L. Rev. 1; Gunn, ‘The 
Meaning of Incapacity’ (1994) 2 Med. L. Rev. 8; Fennell, ‘Statutory Authority to Treat, Relatives and 
Treatment Proxies’ (1994) 2 Med. L. Rev. 30; Stern, ‘Advance Directives’ (1994) 2 Med. L. Rev. 57; 
Freeman, ‘Deciding for the Intellectually Impaired’ (1994) 2 Med. L. Rev. 77. The 1994 Paper 
acknowledges that Lord Mustill in Brown stated that ‘proper medical treatment, for which actual or 
deemed consent is a pre-requisite, is in a category of its own.’ [1994] 1 AC 212, 266G. 

9 Parallels with the law of consent can be drawn, especially with those cases in which factual consent is 
irrelevant and, to determine legality, we are concerned solely with society’s imposition of limits on the 
behaviour. Cf. Lord Mustill in Brown [1994] 1 AC 212, 266. 

10 The Draft Criminal Law Bill attached to the 1993 Report makes provision for the main non-fatal 
offences against the person and some general defences. As yet there has been no attempt to enact the 
Bill. Cl. 6 of the Criminal Law Bill provides: 


A person is guilty of the offence of assult if: 
(a) he intentionally or recklessly applies force to or causes an impact on the body of another 
(i) without the consent of the other, or 
(ii) where the act is intended or likely to cause injury, with or without the consent of the other. 
11 There is also a question as to whether this linking of the two sets of proposals — defences and offences 
— might inhibit the enactment of the latter. There is certainly a possibility of this if there is 
Parliamentary opposition to the enactment of a Bill which would overrule as controversial a decision as 
Brown. There is implicit recognition of this at para 19.4 of the 1993 Report. The urgency of the need 
for reform of the offences against the person is stressed in 1993 Report at para 1.4 and 12.2. 
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more stable foundation upon which the Commission can build a structure of 
defences. !? 


Overview 


The current law is that in assault, but not more serious offences against the person, 
the defendant commits no offence where the victim consented to the defendant’s 
act and that act does not, and was not intended or likely to, cause actual bodily 
harm.'? Where the defendant’s act causes more serious harm, generally consent 
will be no defence unless the act falls within a limited class of judicially recognised 
types of behaviour called ‘special categories’ eg. sports and games,!4 
horseplay,'° minor scuffles,© dangerous exhibitions,'’ tattooing!® and the like. 
The Paper provides a thorough review of the current law, a very clear account of 
the difficult decision in Brown (paras 6.1—8.3), and a detailed study of the ‘special 
categories’. The Brown decision should have simplified the review of the current 
law; unfortunately, it did not. In the words of the Commission the ‘lack of clear 
authority gave rise in Brown not only to disagreement as to whether the rule was 
correctly stated, but also to detailed enquiry as to the basis of and justification for 
the rule itself? (para 4.2). A lack of clarity as to the extent of many of the 
exceptions under the current law was equally apparent. 

The Law Commission suggests that the approach of the current law should be 
followed: namely, that there should be no offence for consensual injury of a degree 
less than the pre-determined limit or if the type of harm is within a special category. 
The Law Commission finds support for the ‘conceptual necessity’ of this approach in 
Brown (para 8.2). The Commission avoids detailed discussion of this ‘conceptual’ 
necessity of consent, as it seeks to provide a scheme which will remove the practical 
difficulties which have been created by fine distinctions drawn between degrees of 
consent. The resulting proposals are that either the law as stated in Brown should be 
put on a statutory footing (para 13.21), or, more radically, that it should be 
permissible to consent to a greater degree of harm termed injury.” This note will 
examine the main aspects of the Commission’s proposals. 





12 One illustration of this is the question of whether consent is an element of the offence or a true defence: 
para 5.10. For recognition of another example of this see para 17.2 (degrees of injury). 

13 ‘The present rule is that confirmed in Brown, that consent provides no defence to any act that is 
intended or likely to cause actual bodily harm or, in the more modern language adopted in the Criminal 
Law Bill in Law Comm. No 218, that is intended or likely to cause injury.’ (para 13.1). 

14 Billinghurst [1978] Crim LR 553; Gignell (1989) 2 Cr App R (S) 198; Birkin [1988] Crim LR 854; 
Shervill (1989) 11 Cr App R (S) 284; Lincoln (1990) 12 Cr App R (S) 250; Davies (1990) 12 Cr AppR 
(S) 308. 

15 Jones (1986) 83 Cr App R 375; Aitken [1992] 1 WLR 1006. 

16 Attorney-General’s Reference (No. 6 of 1980) [1981] QB 715. 

17 McLeod (1915) 34 NZLR 430. 

18 Brown [1994] 1 AC 212, 231 per Lord Templeman. : 

19 It is indicative of the unsatisfactory nature of the present law and its lack of clarity, that the 
Commission had to qualify its statement of the current law with caveats such as ‘the best that we can do 
...” (te: sports), “it appears to be the law that...’ (re: minor scuffles); ‘the law as to “dangerous 
exhibitions” remains uncertain’ (para 11.20). 

20 The offence of recklessly or intentionally causing injury is to be found in Cl 4 of the Criminal Law 
Bill. The 1994 Paper states that as regards the most trivial of injuries, Cl 6(2) of the Criminal Law Bill 
represents the current law and need not be further discussed: Cl 6(2) states ‘No such offence is 
committed if the force or impact, not being intended or likely to cause injury, is in the circumstances 
such as is generally acceptable in the ordinary conduct of daily life and the defendant does not know or 
believe that it is in fact unacceptable to the other person.’ 
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Retention of Brown 


If Brown were to be retained on a statutory footing, it would then be ‘necessary 
specifically to list ritual circumcision,”! ear-piercing,” tattooing,” flagellation 
and religious mortification and provide that they were permitted when not likely or 
intended to cause serious injury’ (para 39.2). No specific proposal is made in 
relation to cases of religious mortification and dangerous exhibitions as the 
Commission awaits factual information from practitioners of such activities. The 
two exceptions of minor scuffles and horseplay will be merged: consent to genuine 
childish horseplay of.a non-serious nature will be outside the general rule but will 
form a special exception as with ear-piercing etc. (para 37.8). This reflects the 
Commission’s dissatisfaction with the scope of the current law of horseplay as 
applied in the bizarre case of Aitken.?* The Commission concludes that the list of 
special categories should be treated as closed unless commentators can persuade it 
otherwise.” 


Proposal to permit more harm 


The main question on which we seek comment is whether [acts which do not, and are not 

likely to cause actual bodily harm] should continue to be the limit on effective consent, or 

whether the line should be drawn at some other place on the spectrum of interference with or 

injury to other people. (para 13.2) 
The Commission’s tentative proposal would simply increase the degree of harm to 
- which the law recognises factual consent as a defence. The most obvious 
consequence is that Brown would be decided differently under such a scheme, 
provided that the degree of harm caused was not ‘serious injury’. Although this 
proposal appears to create a simple rule, the lack of detailed definition means that 
the proposal creates potential problems. 

The terms ‘injury’ and ‘serious injury’ are taken from the Criminal Law Bill. 
Unfortunately, no adequate definition of serious injury exists in that Bill.” The 





21 Female circumcision is outlawed by the Prohibition of Female Circumcision Act 1985. 
22 Interestingly, the Commission states that these are ‘activities which, if carried through with the consent 
of the victim, no criminal law system would wish to punish.’ para 14.2 (emphasis added). 
23 Subject to the limitation contained in the Tattooing of Minors Act 1969. 
24 [1992] 1 WLR 1006. 
25 Para 38.5. This after a discussion of an exception based on sexual motivation, and the Law 
Commission’s decision that it would be an unacceptable addition: at para 38.2. 
26 See 1992 Paper para 8.15; 1993 Report para 15.4, 15.8. Professor Williams in his comment on the 
Draft Criminal Code Bill in (1990) NLJ 1227, at p 1229 provides a definition of serious injury: 
An injury is serious if it 
(a) causes serious distress, and also 
(b) involves loss of a bodily member or organ, or permanent bodily injury or permanent functional 
impairment, or serious and permanent disfigurement, or severe and prolonged pain, or serious 
impairment of mental health, or prolonged unconsciousness; and an effect is permanent whether or 
not it is remediable by surgery. 
See also 1992 Paper para 8.10. 


Similarly, Professor Leigh in ‘Sado-masochism, Consent and the Reform of the Criminal Law’ (1976) 
39 MLR 130, proposed a standard which ‘would confine acts which are illegal without special 
validation and even if there is consent to conduct resulting in: (a) mutilation, (b) disfigurement, either 
permanently or for an extended period, (c) serious impairment of mental or physical powers either 
permanently or for a protracted period.’ Leigh explains that the reason for his not wishing to legislate 
by ‘reference to the definition of offences lies in the imprecise and arbitrary character of such 
definitions’ (139). 

The definitions of these offences against the person in the current law is wholly unsatisfactory. The 
offences lack a coherent structure. The ranking in terms of seriousness is not sufficiently (or 
consistently) related to the seriousness of the actus reus and mens rea of the offences. 
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1992 Paper and the 1993 Report rely upon the definition of injury being “physical 
injury, including pain, unconsciousness, or any other impairment of a person’s 
physical condition or impairment of a person’s mental health.’?’ Since there is no 
definition of serious injury we are left with a problem: the jury will have to be told 
that if they find the injury to be serious they should ignore the defence of consent 
unless it is behaviour which falls within a special category, in which case they 
should consider the defence of consent; but that if they find the harm caused is one 
of only injury, they should automatically consider the defenceof consent (para 
17.3). This gives rise to a lack of certainty in the law and it is not really a great 
improvement on the current law, although it is arguably an improvement because it 
overrules Brown. The Commission recognise that ‘a potential injurer’ will not 
have a ‘conclusive answer in every case as to whether he should act on a particular 
consent of the victim’ (para 17.4). Unless the degree of injury is obviously serious, 
or is obviously not serious, it will be impossible to say in advance of trial whether 
the defence of consent will be considered by the jury. If a definition of serious 
injury were provided by-the Commission (perhaps that of Professor Williams 
above), it would be much simpler to predict whether the defence would be 
considered. There would be far fewer cases in which the answer was uncertain 
before trial; only those where the injury was at the very border of serious injury as 
fully defined. 

Having posed the question of whether ‘injury’ is the correct degree of harm to 
permit in consensual activity, the Commission considers whether it is sufficient 
that the ‘injury’ is ‘likely’ to result from the activity involved. It is proposed that 
‘the victim can consent to any act likely to cause ... injury, but no more.’ The 
victim can consent neither to serious injury, nor ‘to any act that is intended by its 
doer to cause serious injury,’ and can conclude from his ‘consent to likely injury 
the intentional infliction of that or any injury by the defendant’ (para 18.3). 
Restating this, three things follow. First, it will never be a defence to plead the 
factual consent of the victim to a charge of serious injury; eg. where V begs D to 
shoot him in the foot so that he can obtain compensation from the Criminal Injuries 
Compensation Scheme. Secondly, it is impossible to plead consent as a defence in 
a case where D intends serious injury. This seems more problematic since it will be 
difficult to determine exactly what D’s state of mind is when performing some 
acts; eg. those of a sado-masochistic nature as in Brown. Surely the important 
issues in determining the extent of the defence of consent are the victim’s state of 
mind and the degree of injury actually caused? This is especially true when it is 
recalled that if D has V’s consent to cause injury, and does cause injury but has the 
intention of causing serious injury, D will be liable to conviction for the attempted 
serious injury of V. Thirdly, the victim has the ability to limit his consent to non- 
intentional injury in cases where the activity in which he and D are engaged might 
involve injury. For example, V might willingly engage in rough and tumble not 
amounting to a fight and thereby consent to a risk of some injury, but exclude 
intentional injury from this general consent. Again, it might prove difficult in such 
cases to prosecute successfully as the defendant’s state of mind will be so crucial in 
determining liability. 

The Commission also raises the difficult question of V consenting to serious 
injury (para 19.2— 19.5). If V consents to an act likely to cause serious injury and 
receives only injury, should D be able to rely upon.the defence of consent or not? 


27 See 1993 Report, paras 15.1—15.31. 
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The Commission seeks opinion, but is inclined to the view ‘that the victim’s 
consent to serious injury should be an effective defence to a charge of causing 
(merely) injury’ (para 19.5). This seems to make sense since D has done no more 
than the general rule in relation to consent to offences against the person permits. 
The more complex situation envisaged is where D knows that V is consenting to 
the activity which carries a likelihood of serious injury. The Commission suggests 
that where D knows of V’s consent to serious injury D cannot rely on consent at all 
(para 19.6). This appears to be unfair. If D causes serious injury and intends to do 
so he will be convicted of the offence of causing serious injury irrespective of the 
consent of V. If D causes only injury and intends to cause only injury he should be 
able to rely upon V’s consent to serious injury (which must, by definition, include 
consent to the lesser injury). If D has V’s consent to cause injury or serious injury 
and he causes only injury, but has the intention to cause serious injury, D should be 
liable to conviction for the offence of attempting to cause serious injury to V. 
On a slightly less controversial issue, the Commission stresses that “following 
the normal rule of the criminal law in relation to defences, a person who believes 
that the other party is giving what would be a relevant consent should have the 
benefit of the present defence’ (para 20.2). This proposal is in keeping with most 
areas of the current law and with the other recent proposals for reform.”* If 
consent is an element of the offence then an honest mistake will result in 
acquittal. If consent is seen as a separate defence, acquittal from an honest 
mistake will be consistent with the approach in self-defence,*° and the proposed 
approach in duress.7! However, it has been suggested that this subjective 
approach is unsatisfactory: Leng argues that the defendant who makes a mistake as 
to consent should only be acquitted if his mistake is reasonable.** The argument 
has two limbs. First it is suggested that the subjective approach is unsatisfactory 
since mistakes in relation to consent arise in less urgent situations than mistakes in 
relation to circumstances of duress.”? It is submitted that although there is force in 
this argument, it should also be borne in mind that there arise non-urgent situations 
in which consent to offences against the person is easily misconstrued. For 
example, in the sadomasochist setting, where the victim’s apparent complaints 
may well in fact be displays of enjoyment and a positive assent to the actions of the 
defendant. The second, and more fundamental criticism of the subjective approach 
in this context relies upon the much wider criticisms which have been levelled 
against the simple subjective/objective approach to mistake in general.*4 Whilst 
the criticisms are attractive, it is arguable that they relate more specifically to the 
sexual offences context and, furthermore, it is submitted that it would be 
inappropriate to acknowledge them and reject the accepted approach in this area of 
law without full consideration of the issue of mistake in criminal law. It is, 
therefore, suggested that the Commission’s decision to permit an honest mistake to 


28 See for example the recent recommendation concerning duress in the 1993 Report at para 29.10. But 
see Horder, ‘Occupying the moral high ground? The Law Commission on duress’ [1994] Crim. LR 
334. 

29 Morgan [1976] AC 182. 

30 Williams [1987] 3 All ER 411: Beckford [1988] AC 130. 

31 See n28 above. 

32 Leng, ‘Consent and Offences Against the Person’ [1994] Crim. LR 480, 485. 

33 Ibid. 

34 See Horder, op cit n 28; Horder, ‘Cognition, Emotion and Criminal Culpability’ (1990) 106 LQR 


469; Wells, ‘Swatting the subjectivist bug’ [1982] Crim. LR 209; Simester, ‘Mistakes in Defence? -= 


(1992) OJLS 295; Pickard, ‘Culpable mistakes in the law of rape: relating mens rea to the crime’ E 
(1980) 30 Univ. of Toronto LJ 75. 
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operate is in keeping with its desire to produce a single and coherent package of 
offences against the person. 

Under the Commission’s more radical proposal, there would be effective 
consent to the likelihood of injury, but not of serious injury. As a result of this, 
‘many of the difficulties that we have perceived in dealing with the special cases 
under the law as laid down in Brown largely disappear’ (para 40.1). Special 
difficulties will, however, arise in relation to injuries caused while playing sport. 
The primary difficulty lies in balancing the benefits of retaining sports, and 
particularly contact sports, with the fact that ‘sport is not an excuse or cloak for 
gratuitous violence’ (para 42.4; 42.3). The proposal as to the availability of a 
defence of consent when injury is caused in sport is: 


(a) intentional infliction of injury will remain criminal and no defence of 
consent will be available. (para 45.1) 

(b) it will be criminal to inflict injury during ‘sport’ by an act of subjective 
recklessness ie conscious and unreasonable risk taking. (para 46.1) 


The Commission stresses that it does not feel that the courts will have difficulty in 
defining the limits of ‘sports’.> Further, given the requirement of subjective 
recklessness as to the causing of the harm coupled with the unreasonableness 
element, this provision appears to strike a good balance in protecting all players. It 
is easy to see that this was intended to be a straightforward workable test, 
involving concepts with which the courts are already familiar. The only potential 
difficulty is that in the heat of the moment in a sports match, it might be asking too 
much of a player to expect rational, reasonable assessment of risk. As the issue 
will be one for the jury, the problem will probably not give rise to much practical 
difficulty. l 


The definition of consent 


The Law Commission states that consent is to bear its ordinary meaning (para 
25.1). This is despite the judicial acknowledgement that ‘[t}here is, we believe, 
danger is assuming that the law adopts a uniform definition of the word consent in 
all its branches,’ and that there might not be an ‘ordinary meaning.” Under the 
Commission’s proposal the issue of consent will be important where: the harm 
caused amounts to injury or less. There will be a sizeable number of cases in which 
the concept of consent remains decisive. With this in mind, it is unfortunate that 
the Law Commission provides little discussion of the nature of consent. What 
degree of knowledge constitutes sufficient consent? Is consent a marketable 
commodity? At what time is the victim’s consent operative? We can return to these 
questions after a review- of the consent-issues which the Paper does discuss. The 
Commission deals with issues of fraudulently obtained consent, mistaken consent, 
consent obtained by threats and consent in cases involving minors. The comments 
of the Law Commission are, in this area, generally to be welcomed. 





35 The suggestion is that ‘any activity conducted under the rules of a recognised sport, ‘‘sport’’ for this 
purpose being an organised activity undertaken for purposes of recreation,’ be covered, as would 
practise of these activities, para 44.5. Except, of course, boxing or other full contact martial arts: para 
10.18— 10.23. ' 

36 Whittaker V Campbell [1984] QB 319 per Goff LJ at p 326. 
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Fraud 


Noting the ‘metaphysical discussions’ regarding consent and illustrating the 
difficulties in this area of law by reference to the Canadian case of Bolduc & 
Bird,’ the Commission takes the bold step of suggesting that ‘the test [as to 
fraudulently obtained consent] should be, and should be no more than, whether the 
fraud or misrepresentation induced the victim’s consent’ (para 26.1). Although 
consent is an element of indecent assault and rape as well as simple assault, it is 
certainly questionable whether reliance should be placed on examples from sexual 
offences when the Commission ought to focus on offences against the person. The 
Law Commission could, no doubt, justify this because it believes that consent 
should bear its ordinary meaning. As has been suggested above, consent might 
have very different meanings depending upon its context, and especially upon the 
offence in question. , 

Assuming that the Commission’s proposal would apply in case of indecent 
assault, one positive outcome would be that cases such as Bolduc and Bird would 
be decided differently in English Law since ‘fraud as to any aspect of the 
transaction, and not merely as to its ‘nature and quality,’ would render the consent 
inoperative, if it was the fraud that caused the consent to be given’ (para 26.2). But 
is this perhaps too bold a step to take? As Glanville Williams has commented in 
discussing section 3 of the Sexual Offences Act 1956 ‘how many men have caused 
a woman to yield by deceitfully saying, “I love you”?’** Is this a fraud which 
negatives the consent of the recipient? Indeed, is there any limitation to the acts or 
statements which are capable of inducing a vitiating fraud? Professor Williams has 
questioned whether statements as to the defendant’s state of mind will be 
sufficient.*° This issue coupled with the issue of the time at which the fraud must 
operate raises complexity, as, for example, where D visits a prostitute and explains 
his desire to beat her. She agrees on the understanding that he will pay her £50 for 
the privilege. If D has no intention to pay at that time will the prostitute have 
consented? If the fraudulent statement induced her to consent then it is submitted 
that D should be convicted of an assault. Because there must be some causal link 
between the fraud and the obtaining of the consent, where D originally intends to 
pay but having administered the beating decides not to, the prostitute’s consent has 
not been vitiated by the later fraud. Once again, the Commission’s eagerness to 
produce a simple and workable rule has succeeded up to a point, but there are 
consequences which have not been addressed. 

One result of the wide definition of fraud which the Commission seems to have 
overlooked is the possible overruling of the decision in Papadimitropolous.” This 
case involved D deceiving V into believe that she had been through a marriage 
ceremony with him. This was held not to be a fraud as to the nature and quality of 
the act and therefore did not negative V’s consent to the acts of sexual intercourse. | 
It is certainly possible to imagine cases where V consents to indecent assaults or, 
acts of a sado-masochistic nature on the basis that the partner is the spouse. If the 
Commission proposes that such fraud is sufficient to negative consent then all well 





37 (1967) 2 CCC 272. In this case the two defendants were acquitted of indecent assault where D1, a 
doctor, had informed V, falsely, that D2 was a medical student as a result of which V permitted D2 to} 
watch an intimate examination performed by D1. See Alldridge, ‘Sex, Lies and the Criminal Law’! 
(1993) 44 NILQ 250. ! 

38 Wiliams, Textbook Of Criminal Law (London: Stevens, 2nd ed 1983) 562. l 
39 Ibid., 563. ! 
40 (1957) 98 CLR 249. 
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and good but, given that the case is not cited, perhaps the issue needs to be put 
beyond doubt in the Report. 

This proposal will also have the effect of overruling the accepted interpretation 
of Clarence.*! In that case the defendant husband had consensual sexual 
intercourse with his wife knowing that he was infected with gonoorhoea. The wife 
was unaware of his condition, and she contracted the disease. The defendant was 
charged with offences contrary to sections 47 and 20 of the Offences Against the 
Person Act 1861. His conviction was quashed by a 9—4 majority. The reasoning 
of the various judgments is somewhat obscured by the facts that now there is 
clearly no need for there to be an assault when the charge is one of inflicting 
grievous bodily harm and a husband can be found guilty of raping his wife. 
Perhaps the most significant element of the case, for present purposes, is the point 
made by Stephen J. that fraud does not vitiate consent but that, if a person is 
mistaken as to the nature and quality of the act, there is no consent.” It was then 
asserted that the wife was not mistaken as to the nature and quality of the act.” 
With the advent of AIDS and HIV, this has far reaching consequences. The 
defendant who has unprotected intercourse with his partner knowing that his is 
HIV positive might, under the proposal, be convicted of the serious injury offence 
because the partner’s consent to the intercourse was fraudulently obtained. As to 
whether this also means that the fraud negativing the consent to intercourse 
amounts to rape, the Commission gives no guidance, 


Mistake 


When a victim makes a mistake as to the behaviour which might.result in his being 
injured, more difficult questions of the availability of a defence of consent arise. 
The Commission ‘dogmatically’ proposes a two stage test: first, that ‘[nJo mistake 
on the part of the victim should be operative unless it caused the victim to consent 
to the risk or impact when otherwise he would not have done so’; and, secondly, 
‘Jf, but only if, the defendant knows that such a mistake has been made he will be 
prevented from relying on the victim’s consent as a defence’ (para 27.2). These 
two requirements are a sufficient safeguard for the defendant since they require a 
causal link between the mistake and the consent, and require an element of 
wrongdoing on D’s part in that he must know of the victim’s mistake and choose to 
cause the harm. 


Threats 


‘It does not lie in the mouth of someone who has obtained another’s consent to 
violence by a threat of force to say that the consenting person could or should have 
resisted the threat’ (para 28.2). Building upon this proposition, a simple and clear 
rule is proposed: ‘the disqualification [of the defence] should be simply stated, in 
respect of any consent induced by force or threats of force’ (para 28.3). In relation 
to the more difficult question of non-violent threats the Commission refers, by way 
of example, to the Rhodesian case of McCoy“ in which a woman ‘consented’ to a 
beating by her employer for fear of losing her job. As with the other issues of 
consent which are discussed, the proposal is clear and simple: ‘consent obtained by 





41 (1888) 22 QBD 23. See further Aldridge, op cit n 37. 
42 Ibid at p 43. 

43 See Alldridge, op cit n 37. 

44 1953 (2) SA 4. 
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anything that can be described as a threat should not be effective in law’ (para 
29.2). 

It is submitted that the distinction drawn between threats and promises will, as 
the Commission suggests, be workable. Its workability lies not in the definitional 
precision of the distinction, but in the simple fact that it will be a question for the 
: jury (para 29.3). This is a classic example of the simplicity and desire for 
workability in the Paper. The Law Commission’s proposals rely not upon fine 
technical distinctions but upon common-sense. They are to be welcomed simply 
because they will lead to less complexity in the law and to easier, though 
necessarily less consistent, decision-making. 


Consent and children 


In relation to children under sixteen, additional problems of the degree of 
understanding required for consent and of potential abuses of power by others 
arise. The Commission’s proposal is that two questions should be asked: ‘was the 
child capable of giving consent’?;* and, second, ‘whether they did in fact give 
their consent’ (para 30.4). Once again, this proposal is to be welcomed as it strikes 
a balance betwen the accused and the potential child-victim. If these additional 
elements are to be proved whenever there is an issue of consent involving a child 
under sixteen the child will be adequately protected. Further, since these become 
additional elements of the offence in respect of which mens rea must be proved, the 
accused will be acquitted where he honestly, but not necessarily reasonably, 
believed that the child was capable and was in fact consenting to the proposed 
actions.“© The Commission makes no recommendations nor discusses the question 
of people with learning disability and consent. Similar considerations must apply 
to such people. Their capacity to understand the potential risks of harm flowing 
from an action is less than that of an adult of full mental capacity. In other areas of 
law where the question of consent arises, for example sexual offences, provision is 
made for those of less than full mental capacity.“ The proposal in relation to 
children would probably be sufficient to protect the interest of this group of 
people, but the issue is surely one which deserves the consideration of the 
Commission. 

In addition to a more detailed analysis of the issues of consent outlined above, 
the Commission could, it is submitted, have gone further by discussing a number 
of other difficult areas of consent. 


The Operative Time of Consent 


The Commission devote no space to the question of the timing of consent. Whilst it 
is not possible to consent to an act retrospectively,‘ more difficult and of more 
practical significance is the questioin of prospective consent. When a victim has 
agreed in advance to a certain activity which will, or is likely to, cause injury, at 
what time is he permitted to withdraw that consent?® Suppose the facts of State v 


45 The age and maturity of the child coupled with the seriousness and implications of the acts in question 
will be influential here, para 30.4. 

46 Para 30.6. Morgan [1976] AC 182. 

47 See, eg., Sexual Offences Act 1956, s7. 

48 D’s attitude to the harm already caused to him might affect the likelihood of prosecution, but is not‘a 
true defence of consent. 

49 See Young, The Law Of Consent (Sydney: Law Book Company, 1986) 65 and Feinberg, The Moral 
Limits of The Criminal Law: Harm to Self (Boston: Little Brown, 1986), 182. 
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Brown™® were to arise: the Browns agreed that, if Mrs Brown got drunk, Mr 
Brown would chastise her. If at the time of the beating Mrs Brown is clear in her 
denial of consent but, as she is drunk, Mr Brown ignores her protestations, is he to 
be convicted? In the case Mr Brown was convicted. Should this be the result of a 
similar case in England? It is quite possible that the circumstances might have 
changed between the original statement of consent and the occurrence of the acts 
which give rise to the injury.>! It might appear to be a fanciful situation in which 
D is unaware of V’s retraction of consent, but it is submitted that it is far from 
fanciful in cases of sado-masochism.* In such cases, the victim’s protestations 
may be deliberately ignored as part and parcel of the sadomasochistic pleasure. 
This is why the participants in such activities agree upon code-words, known to the 
other participants, which will bring a halt to proceedings. 

The question remains, should the earlier consent of the parties to the action 
which they know might result in injury be sufficient to override later retraction of 
that consent? The answer may well lie in the fact that in a sado-masochistic 
encounter where- V says to D that he will accept a certain amount of harm, and then 
at the time of the infliction of the harm, V indicates his retraction of consent, D 
will have an honest, and to some extent reasonable, belief in the existence of the 
consent. This honest though mistaken belief will lead to his acquittal. 


7 


Degree of knowledge by V and D? 


One other aspect of the issue of consent which the Law Commission dismisses 
relatively briefly is the question as to whether there is a difference between 
situations in which the victim and the accused have expressly agreed upon a certain 
form of conduct and the consequent injury, and the situation where the victim has 
merely realised that the activities in which he is involved might give rise to a 
certain degree of harm? Is there an argument that in the former case the law should 
allow a greater degree of harm to be caused than in the latter? The Commission 
states that: ‘we do not see how [knowledge of what he is consenting to] affects the 
degree of injury to which consent can, as a general rule, be permitted’ (para 15.4). 
This might be an issue which deserves more consideration. Since the Commission 
is considering the operation of the defence not solely in terms of the degree of 
injury, but also its likelihood, perhaps the defence should operate more widely 
when these criteria are both considered by the participants beforehand. 


Underlying Rationale 


Self-determination 


On the basis of all previous case-law one thing is clear: the criminal law does not 
accept the plea of the victim (on behalf of the accused) ‘it’s my body and I will do 


50 (1976) 364 A. 2d 27. 

51 A further possibility is that D’s behaviour in the throes of sexual activity will not involve his 
considering consent, although he considered consent at the outset. See Leigh, op cit n 26 at p 143. 

52 See generally on sado-masochism Leigh, op cit n 26 and Storr, ‘Sadomasochism’ in Bluglass and 
Bowden (eds) Principles and Practice of Forensic Psychiatry (Edinburgh: Churchill Livingstone, 
1990). 

53 This might be the case with truly voluntary particpants and also with those who have engaged the 
services of a prostitute to indulge in the activity. In the latter case there is an additional danger since the 
parties might not have made clear the exact nature of the activity ie. whether it is to be a real act of 
beating or one of playing out certain roles. See further Leigh, op cit n 26 at p 135. 
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as I want with it.” Whilst it is certainly the case that the argument for paternalism 
and intervention in this area has a long history, the Commission gives very little 
consideration to the question of whether this approach is the correct one. It is 
asserted that: 


Any law that addresses the consent of the victim in cases where one person inflicts injury on 
another has in our view to recognise considerations of [the wider social harms done]. It is not 
enough to rely on the right of se/f-determination of the victim to do what he likes with his 
own body. If, however, there are readers who would wish to argue against that position, we 
think it important that they should indicate what limits, if any, should be placed on the 
criminal immunity of A for inflicting injuries to B with B’s consent: and the attitude that the 
law should take to the social damage, and damage to A, of such conduct. (para 12.4) 


The support for this approach is found both in Fletcher’s Rethinking Criminal 
Law” and Lord Templeman’s opinion in Brown.* Fletcher’s argument is that the 
individual who kills or mutilates himself ‘might affect the well-being of family and 
friends, but this result depends on the actor’s relationship with other people. In 
contrast, the self-destructive individual who induces another person to kill or 
multilate him implicates the latter in the violation of a significant social taboo’ 
(para 12.2). There is no further discussion of the issue. What is most noticeable is 
the absence of any reference to the analysis of Feinberg or Williams.’ 

The proposition put forward by the Commission is that the fact that there are two 
people involved in the harm being caused rather than just the victim self-inflicting 
the harm makes a tremendous difference to the criminality of the conduct and the 
issues of consent. This is because society’s interests are affected more in cases 
involving two or more people than cases of self-injury. Surely, it can be argued on 
this basis on more practical lines that whereas an individual might be permitted to 
consent to certain injuries in private? the same injuries should not be permitted in 
public because there is more direct societal involvement. It seems that there are a 
number of issues here. First, we could say that the societal involvement is of the 
moral outrage or discomfort, with the knowledge of such acts being performed. 
Secondly, that the societal interest lies in there being no tangible harm caused to 
the rest of society in terms of economic burden placed upon health services and/or 
the likelihood of disturbance when these acts are witnessed and nor merely known 
about. In the case of harm being inflicted in private by D with V’s consent, the 
only societal involvement is the moral one, and the possibility of an economic 
burden if the injuries result in medical treatment or time off work. On the other 
hand, when the injuries are inflicted in public, then there is the same moral 
involvement, and the same risk of economic burden, but there is a crucial 
difference in that there is also a likelihood of tangible harm to society by 
disturbance being caused by witnessing the events.’ 


54 (Boston: Little Brown, 1978) 770. 

55 [1994] 1 AC 212, 235. 

56 Op citn 49. 

57 ‘Consent and Public Policy’ [1962] Crim LR 74; Textbook of Criminal Law (London: Stevens, 1978). 

58 Lord Slynn of Hadley in Brown was of the opinion that it is ‘better to ask whether the act was done in 
private or in public: is the public harmed or offended by seeing what is done or is a breach of the peace 
likely to be provoked’ [1994] 1 AC 212, 279. 

59 See further: Williams, op cit n 57; Devlin, The Enforcement of Morals (London: OUP, 1965); Hart, 
Law Liberty and Morality (Oxford: OUP, 1963). The economic point was argued on behalf of one of 
the appellants in Brown (per Lord Jauncey at p 238; See also Lord Mustill at p 272—275, Lord Slynn 
at p 280). The issue is particularly important when behaviour such as boxing is considered: see 
Ormerod and Gunn, The Legality of Boxing (Nottingham University Law Department Research Paper, 
1993). 
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It is a principal weakness in the Paper that such a superficial treatment is given to 
any underlying rationale in consent and offences against the person. The 
Commission devotes all its attention to a detailed analysis of the current law and 
solutions to the problem which have evolved. 


Privacy 


Similarly, the lack of a search for any underlying of rationale is evident in the 
commission’s dismissal of the question as to whether there is a difference between 
the limits of consent in public or private (para 21.1—21.2). The Commission 
derives support for its proposition that there is no such difference from the fact that 
‘the general law of assault and injury, as opposed to.the law of public order of the 
law of indecency, does not vary accordingly to the place where the acts complained 
of occur’ (para 21.1). This is despite the statements by Lords Mustill and Slynn, 
dissenting in Brown, that there is a clear difference.” 

The question of privately conducted behaviour raises important questions 
concerning Article 8 of the European Convention of Human Rights which the 
Commission deals with in some detail.°! Whilst recognising that the Convention is 
not directly effective in English law, the Commission also acknowledges that it 
must be taken into account in formulating any law about such consensual assault 
(para 32.4). However, the Commission doubts that a difficulty would arise with 
Art. 8 since ‘in any democratic society rules are to be expected that control 
violence, even consensual violence; and that some care is likely to be exercised in 
saying that such rules unreasonably infringe rights of privacy’ (para 33.3). This is 
a rather too convenient way of removing the need to address the moral and 
theoretical issues which would arise in a privacy debate. 


Conclusion 


There are many technical difficulties which arise in any discussion involving 
consent, not least of which is the elusive definition of consent. Furthermore, 
general policy-based questions about the very nature of society’s tolerance become 
relevant whenever consent is examined. The Law Commission’s Paper is very 
successful in clarifying the law in this area and producing positive and workable 
proposals for reform. But, that is as far as it goes. Why not further? There are two 
major criticisms of the Paper encapsulated in this one question. First, by failing to 
address the question of the related issues of boxing, medical treatment and 
chastisement, the Commission increases the likelihood that, as with the offences 
against the person, the law will become a ‘rag-bag ... brought together from a 
wide variety of sources with no attempt ... to introduce consistency as to 
substance or as to forms.’® Indeed, it could be said that by restricting its scope so 
significantly, the Commission undermines the validity of the solutions to the issues 
the Paper does examine. Secondly, the Commission provides no adequate 
discussion of some of the issues it does tackle; most crucially, there is no 
discussion of any underlying rationale in relation to consent. 


60 See Lord Slynn [1994] AC 212, 280 and 272 per Lord Mustill. 

61 One of the appellants in Brown has taken a case under the Article — Application by Colin Laskey 
(PG0281 of 1993). 

62 See 1992 Paper para 7.4 and Lord Lowry in Brown [1994] 1 AC 212, at 248. 
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CASES 


Intercepted Evidence: Now You Hear Me, Now You 
Don’t 


Adam Tomkins* 


As is well known, the Interception of Communications Act was passed in 1985 in 
response to the European Court of Human Rights’ judgment in the Malone case.! 
The Act has been widely criticised in both legal and political circles.2 Before now 
the concerns have focused on three main aspects of the Act: first, the grounds on 
which warrants authorising interception may be granted, which appear to be 
broader than under the previously stated practice*; secondly, the fact that 
warrants are granted by the Secretary of State rather than by a judge or 
magistrate*; and thirdly, the comparatively weak and limited powers enjoyed by 
the Tribunal and Commissioner established under ss 7 and 8 of the Act.> Most of 
the initial concerns thus related to the process by which interception may take 
place, and the limited grounds of appeal and redress. By comparison, very little 
has been written about the question of what happens to material obtained through a 
phone tap and, in particular, when evidence arising out of such material may be 
admissible in court. This note examines recent case law on this aspect of the 
Interception of Communications Act, comparing the present position in English 





*School of Law, King’s College London. 

I would like to thank my colleagues Andrew Ashworth, Lionel Bently, Brian Bix, Keith Ewing, Conor 
Gearty and Peter Oliver for their comments on an earlier draft of this note. The views expressed in this note 
and any errors that remain are my responsibility alone. 


1 Malone v Metropolitan Police Commissioner [1979] Ch 344; Malone v UK, Judgment of 2 August 
1984; Series A, Vol 82 (1985) 7 EHRR 14. 

2 75 HC Deb 151 (12 March 1985) (2nd reading); Leigh [1986] PL 8; Lloyd (1986) 49 MLR 86; Ewing 
and Gearty, Freedom Under Thatcher (Oxford: Clarendon Press, 1990) pp 65—83. 

3 s 2(2) of the Act provides that warrants may be granted when necessary ‘(a) in the interests of national 
security; (b) for the purpose of preventing or detecting serious crime; or (c) for the purpose of 
safeguarding the economic well-being of the United Kingdom.’ Whereas the Act leaves national 
security undefined, the previous Jaw had stated that warrants may be authorised on the narrower 
ground of ‘major subversive or espionage activity.’ See Ewing and Gearty, ibid p 67. 

4s 2(1). Compare provisions in the Police and Criminal Evidence Act 1984 concerning search warrants 
which may be authorised only by a magistrate (s 8) or by a circuit judge (s 9 and Sched 1). 

5 The Tribunal sits in camera, it may review the legality of warrants only on the limited grounds 
established in judicial review (ie, in Lord Diplock’s formulation, illegality, irrationality and 
procedural impropriety: see Council of Civil Service Unions v Minister for the Civil Service [1985] AC 
374; see also Rules of the Supreme Court, Order 53) and judicial review of the Tribunal’s decisions 
(including decisions as to jurisdiction) is ousted: s 7(8). The Commissioner is appointed directly by 
and reports annually to the Prime Minister. Only a part of the Commissioner’s reports is made public 
— indeed, only a part of the reports is even laid before Parliament. There is thus no Parliamentary 
oversight of interception of communications and no Parliamentary review of the bodies who are 
charged with monitoring compliance with the Act. The position under the Interception of 
Communications Act is in accordance with the limited powers of Parliamentary review under the 
Security Service Act 1989 (dealing with MI5) and the Intelligence Services Bill 1993 (dealing with 
MI6 and GCHQ). Review of intelligence and related matters is far more advanced in other 
Commonwealth jurisdictions and in the United States: on the US position, see Intelligence Oversight 
Act 1980 (codified at 50 USC s 413) and Tomkins, ‘Secret Intelligence, Public Accountability’ (1993) 
Vol 105, No 6 Fabian Review 1. On Canada and Australia, see Lustgarten and Leigh, In From the 
Cold (Oxford: Clarendon Press, 1994). 
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law with relevant jurisprudence of the European Court of Human Rights and with 
US law. 


Judicial Consideration of the Act 


There have been two cases concerning the Interception of Communications Act 
which have reached the House of Lords: R v Preston® and R v Effik.’ In 
Preston, five defendants were charged with conspiracy to import cannabis from 
Holland. During the course of the trial it became clear that a significant part of the 
prosecution case was based on evidence emanating from material obtained directly 
from the interception of the defendants’ telephone communications. A central 
plank of Preston’s defence was that, while he admitted that there had, been a 
conspiracy to import cannabis, he was embroiled in the plan only because he was 
acting under duress — he claimed that his girlfriend and son were being held as 
hostages in Holland. Preston accordingly sought discovery of the material ‘held by 
the prosecution, arguing that there was every chance that records of his telephone 
conversations would establish the truth of his claims. 

Counsel for the prosecution, after taking instructions from the Attorney General, 
the Director of Public Prosecutions and the Home Office, argued that the material 
which the defence sought should not be disclosed, as it would be inadmissible 
under s 9 of the Interception of Communications Act. After considerable argument 
in chambers the trial judge? ruled in favour of the prosecution’s view, not only 
that the material should not be disclosed, but also that no questions could be asked 
in court concerning the evidence arising from the interceptions, and that the 
defendants themselves should not be informed of the nature of the arguments 
which had been heard in chambers. One of the defendants then pleaded guilty; the 
others were convicted. All then appealed to the Court of Appeal, but the appeals 
were dismissed.’ The defendants’ further appeals to the House of Lords were 
also unsuccessful. 

In R v Effik, the defendants were convicted, again of offences related to a 
conspiracy to supply prohibited drugs. And again, evidence arising from 
interception of telephone communications was central to the prosecution’s case. In 
Effik, however, the interception was carried out without a warrant and there was 
thus an argument that s 1 of the Act had been breached.'! The House of Lords, 
however, determined that s 1 had not been breached as the telephone which had 
` been intercepted was a cordless phone which the Lords held was not part of a 
‘public telecommunication system’ for the purposes of s 1.!? The trial judge ruled 





6 [1993] 4 All ER 638. 

7 [1994] 3 WLR 583. 

8 Judge Griffiths, sitting in the Crown Court at Portsmouth. The point concerning hearings in chambers 
is considered further: n 19 below. 

9 Decision of Woolf LJ, Scott Baker and Hidden JJ, reported at (1992) 95 Cr App R 355. 

10 [1994] 3 WLR 583 (HL). The decision of the Court of Appeal (Steyn LJ, Turner and Morland JJ) is 
reported at (1992) 95 Cr App R 427. 

11 s1 provides that ‘a person who intentionally intercepts a communication in the course of its 
transmission ... by means of a public telecommunication system . . . shall be guilty of an offence’ 
unless the communication ‘is intercepted in obedience to a warrant.’ 

12 Questions of admissibility of evidence, with which this note is primarily concerned, were not discussed 
by the House of Lords in Effik. The short decision of the Lords in Effik dealt exclusively with the 
cordless phone point (concerning the scope of s 1 of the Interception of Communications Act), with 
Lord Oliver (who gave the only speech) relying on Lord Mustill’s speech in Preston to cover all the 
remaining issues (such as the interpretation and effects of ss 2, 6 and 9 of the 1985 Act). 
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that this evidence was admissible and the defendants were convicted. On appeal, 
the defendants argued that under s 9 of the Interception of Communications Act 
1985 the judge was wrong to have admitted evidence arising from an unlawful 
phone tap, but the Court of Appeal disagreed and dismissed the appeals. 

Thus, Effik shows that where the prosecution wish to rely on evidence arising 
from interception of communications, they may, potentially even where that 
interception is unlawful; and Preston shows that where the defence wish to rely on 
evidence arising out of interception of communications, they may not, even where 
that interception is lawful. How did this odd state of affairs come about and is it 
justifiable, either in principle or under the provisions of the 1985 Act? 

The starting point is clearly s 9. This section provides that: 


(1) In any proceedings before any court or tribunal, no evidence shall be 
adduced and no question in cross-examination shall be asked which (in 
either case) tends to suggest 
(a) that an offence under s 1 has been ... committed ... or 
(b) that a warrant has been .. . issued. 


The Court of Appeal in Effik construed this section narrowly, arguing that it did 
not, as the defendants had asserted, impose a general rule providing that (any and 
all) evidence obtained as a result of interception would be inadmissible; rather, the 
court held that it merely provided that no question may be asked which tended to 
suggest that an offence under s 1 of the Act had been committed or that a warrant 
had been issued." Consequently, there was no rule of law providing that evidence 
even of illegal phone tapping was inadmissible. "4 

While apparently a victory for the power of the state over the interests of the 
defendant, the Court of Appeal’s ruling in Effik was, of course, very useful to the 
defence case in Preston, where the roles were reversed. Normally, as in Effik, the 
defence will be trying to limit the use of telephone tapping and evidence arising 
from it. In Preston, however, the opposite was the case and it was the prosecution 
who were seeking to prevent the defence from (discovering and then) using such 
evidence. Yet as we have seen, the Crown won both cases. What mysterious 
processes of legal reasoning did the courts employ to arrive at this convenient 
conclusion? 

The Court of Appeal in Preston, recognising Effik as binding authority, held that 
although s 9 does not directly prohibit the giving in evidence of material obtained 
as a result of phone tapping, it does, except in the most exceptional circumstances, 
prevent any material derived from an interception being adduced in evidence, on 
the ground that if such material was adduced, as a question of practice its source 
would also normally be revealed, thereby also revealing that there had been a phone 
tap. To reveal that there had been a phone tap would reveal either that an offence 





13 The House of Lords in Effik did not consider s 9 in any detail: see n 12 above. 

14 At least no rule of law in this Act. Other statutory provisions, especially s 78 of the Police and 
Criminal Evidence Act 1984, are considered below. The White Paper which preceded the Act 
(Interception of Communications in the United Kingdom, Cmnd 9438) had indicated that a broader line 
should be taken. As Woolf LJ pointed out in his judgment in the Court of Appeal in Preston (1992) 96 
Cr App R 355, at 360, clause 12(f) of the White Paper stated: ‘the Bill will provide for controls over 
the use of intercepted material. By making such material generally inadmissible in legal proceedings, it 
will ensure that interception can be used only as an aspect of investigation, not of prosecution.’ The 
confusion and difficulties of Preston and Effik might have been avoided if the Act had incorporated this 
suggestion. 
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had been committed under s 1 or that a warrant had been issued under s 2, either of 
which would in the Court of Appeal’s view be in breach of s 9. 

In the House of Lords, a slightly different approach was adopted. The main 
speech was delivered by Lord Mustill’> who took s 2 rather than s 9 of the Act as 
his focus. Section 2(2)(b) provides that warrants may be issued authorising 
interception of communications ‘for the purpose of preventing or detecting serious 
crime.’ Lord Mustill took the view that ‘preventing or detecting’ did not include 
‘prosecuting’ and therefore could not include ‘defending a criminal charge,’ and 
thus the defence had no right to seek discovery of the material arising out of the 
telephone interception which was in the prosecution’s possession. Lord Mustill 
considered that this finding was further supported by s 6(3) of the Act which 
provides that material obtained through phone tapping should be destroyed as soon 
as its retention is no longer necessary for any of the purposes listed in s 2(2).!° In 
Lord Mustill’s view, if the prosecution might later find themselves under an 
obligation to disclose material arising out of phone taps, immediate destruction of 
such material would not be possible and this would be contrary to the requirements 
of s 6. 

After coming to this conclusion, which was reached without any detailed 
analysis of Effik, Lord Mustill declared that in his opinion the Court of Appeal’s 
decision in Effik should be overruled, although his Lordship did not furnish any 
reason for his holding this opinion.” What, however, will the precise effect of 
this passage in Lord Mustill’s speech be? If the type of situation which gave rise to 
the problem in Effik should recur, but this time on an ordinary phone (ie where the 
police have apparently committed an offence under s 1 yet the prosecution 
nevertheless wishes to rely on evidence arising out of the unlawful phone tap), will 
the defence now be able successfully to challenge this? Apparently not: s 9 has not, 
after all, been repealed. Lord Mustill is reduced to placing faith in the action of the 
prosecution, stating at the end of his speech that if evidence of this nature is 
favourable to the accused the prosecution will not be pursued and, further, that 
while the defence cannot compel disclosure of interceptions, on the other hand, ‘I 
cannot see anything in the Act which would prevent the prosecution from making 
disclosures if it chose to do so.’!8 The question arises, however, as to whether this 
reliance on the prosecutor is either reasonable in principle or fair in practice. 


The Conflicting Roles of Prosecuting Counsel 


As a preface to his speech, Lord Mustill identified a number of ‘tensions’ which in 
his view complicated the courts’ task in interpreting the ‘short but difficult’ 
Interception of Communications Act. One such tension, or conflict, to put it less 
euphemistically, concerns the roles of prosecuting counsel. In an ordinary criminal 





15 Lord Mustill’s is a lengthy speech, running to some 25 pages in the All England report. Lords 
Templeman and Jauncey gave short speeches, agreeing with Lord Mustill that the appeals should be 
dismissed. Lords Keith and Browne-Wilkinson agreed with Lord Mustill. y 

16 These purposes are (a) the interests of national security, (b) preventing or detecting serious crime, and 
(c) safeguarding the economic well-being of the UK. 

17 [1993] 4 All ER 638, 669. We can only guess that Lord Mustill took this view because he recognised 
the unjust inconsistencies between Effik and Preston identified in this note. It is rather odd, however, 
that he chose to overrule a case which was not considered in his speech and which (on his Lordship’s 
own analysis) was decided on a different point; that is to say, s 9 rather than s 2. 

18 [1993] 4 All ER 638, 672. 
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trial in our adversarial Crown Court, counsel for the prosecution’s main role is to 
argue the case, largely put together by the police and lawyers working in the 
Crown Prosecution Service, which provides the best chance of a ‘successful’ 
outcome: a conviction. Thus, counsel for the prosecution is part of the prosecution 
team, the primary responsibility of which is to secure a conviction. The law, 
however, has imposed a number of additional responsibilities on the over- 
burdened shoulders of prosecution counsel — responsibilities, moreover, which 
are more closely related to the fair administration of criminal justice rather than to 
counsel’s primary responsibility of securing a conviction. Herein lies the conflict. 
This is a difficulty all lawyers have to learn to cope with: maintaining the 
appropriate balance between the duty to the client and the duty to the court. But it 
is a difficulty which is accentuated in cases such as Preston which concern 
evidence in the Crown’s possession which the Crown does not want disclosed. 
There is a further tension between minimum use of evidence arising out of phone 
taps (so as to keep the existence of phone tapping quiet — the state’s familiar line 
that phone tapping is only useful if the person whose phone is being tapped does 
not know about it and does not find out about it later) and the maximum use of 
evidence arising out of phone tapping (where that evidence can be used to illustrate 
the defendant’s guilt and thus help to secure a conviction). It may well be usual for 
there to be a tension between securing a conviction on the one hand and conducting 
the prosecution in an open and fair manner on the other, but here there is this added 
complicating ingredient of conflicting state interests. It was this conflict of 
interests which led to the trial in Preston taking fifteen and a half months and to the 
lengthy periods of argument behind closed doors in the judge’s chambers,!9 and it 
was this conflict which led the counsel for the prosecution to become ‘confused,’ 
as Lord Mustill put it,” confusion which led to him calling in the Attorney 
General (who proceeded to give advice the House of Lords unanimously 
disapproved of),?! the Director of Public Prosecutions and the Home Office!?2 
The tension between the duty to the client (ie the Crown) and the duty to the 
court is one which even the most senior Crown lawyers are finding difficult to 
reconcile, especially when the former duty is backed up by a strongly worded 





19 Altogether there were more than 40 occasions when the jury were sent out of court. A total of 30 
working hours were spent in the absence not only of the jury but also of the defendants and their 
solicitors (see Lord Mustill [1993] 4 All ER 638, 659). As the House of Lords made plain, discussion 
between the judge and counsel in the judge’s private room in private are objectionable in principle and 
in practice. It is of the essence of an adversarial process that the defendant, as one of the opposing 
parties, should hear what his opponent has to say and how he says it so that he can properly frame his 
response: per Lord Mustill [1993] 4 All ER 638, 655. On this point, see R v Smith (Terence) [1990] 1 
All ER 634, at 636, per Russell LJ and R v Pitman [1991] 1 All ER 468, at 470, per Lord Lane CJ. In 
addition to this point, criminal lawyers would do well to remember the feelings of isolation and 
distance experienced by Meursault at the beginning of his trial in Albert Camus’ L’Etranger: 
“everyone was meeting and welcoming everyone else and chatting away, as if this were some sort of 
club where people are happy to find themselves in a familiar world. That was how I explained the 
peculiar impression I had of being out of place, a bit like an intruder’ (The Outsider, translated by 
Joseph Laredo) (London: Penguin, Twentieth-Century Classics ed, 1983) p 82. 

20 Lord Mustill added that counsel was entitled to every sympathy: [1993] 4 All ER 638, 649. 

21 The gist of the ‘Attorney General’s instructions was that since nothing which might be disclosed to 
prosecuting counsel and through him to the defendants could in the light of s 9 be put in evidence 
before the jury, there was no need to override the interests of secrecy by any further disclosure. Lord 
Mustill described the Attorney General’s position as ‘quite unsustainable’: [1993] 4 All ER 638, 664. 

22 Itis interesting to note that these conflicts do not appear to be afforded much consideration in the 
related context of bugging, as opposed to interception, of communications where not even the limited 
protections of the Interception of Communications Act 1985 are available: see, for example, R v 
Bailey [1993] 3 All ER 513. 
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Public Interest Immunity (PID certificate personally signed by a senior member of 
the Cabinet. Let us not forget that counsel for the prosecution in the famed Matrix 
Churchill trial, Alan Moses QC (who also appeared for the Crown in Preston and 
in Effik), was reported as having read the material which was subject to the PII 
certificates in Matrix Churchill and concluded that it was of no use to the defence 
and therefore should not be disclosed. Fortunately for the defendants, Judge Brian 
Smedley QC came to the opposite conclusion and, as the Scott Inquiry has heard, 
the documents became invaluable.” Others; however, have suffered worse luck. 
In a trial similar to that of the three Matrix Churchill directors, for example, four 
defendants were convicted of offences relating to exports to Iraq. Three were 
given suspended sentences and one was fined after plea bargaining at a stage when 
it was believed that revealing their history of covert MI6 assistance would not be 
beneficial.” In the light of these disturbing recent developments, Lord Mustill’s 
ultimate reliance on prosecuting counsel, although perhaps inevitable in view of 
the unfortunate drafting of s 9, is most alarming. 


General Powers to Exclude Evidence 


The courts in Preston and Effik did not have to decide the issues before them in the 
ways that have been described. English courts enjoy both common law and 
statutory powers to regulate their own proceedings, both by exercising discretion 
over the admissibility and fairness of evidence and in the power to order a stay. 
While s 82(3) of the Police and Criminal Evidence Act 1984 (PACE) specifically 
preserves pre-PACE common law powers to exclude relevant evidence, such 
powers were (and are) infrequently used.” The courts’ statutory power under 
s 78 has become far more important. Section 78(1) of PACE provides: 

in any proceedings the court may refuse to allow evidence on which the prosecution proposes 


to rely to be given if it appears to the court that, having regard to all the circumstances, 
including the circumstances in which the evidence was obtained, the admission of the 











23 This is an issue which just will not go away at the moment. Apart from Matrix Churchill and the Scott 
Inquiry, this question has also recently attracted the attention of the Court of Appeal and the Runciman 
Royal Commission on Criminal Justice. Where there are tensions and conflicts in the criminal justice 
system, it is for the courts to attempt to devise rules which can be applied to solve (or at least to 
ameliorate) the difficulties which can occur. The Court of Appeal has addressed these points in R v 
Ward [1993] 1 WLR 619 and again in R v Davis, Johnson and Rowe [1993] 1 WLR 613. For 
discussion of these cases and of the Matrix Churchill affair, see Tomkins, ‘Public Interest Immunity 
After Matrix Churchill’ [1993] PL 650. See also the Attorney General’s Guidelines to Prosecutors 
concerning Disclosure of Information to the Defence in Cases to be Tried on Indictment, December 
1981 (1982) 74 Cr App R 302, and the Report of the Royal Commission on Criminal Justice (1993) Cm 
2263, ch 6, paras 33— 56 and Glynn, ‘The Royal Commission on Criminal Justice (4): Disclosure’ 
[1993] CrimLR 841. 

24 This is the trial of four directors of the Ordtech company. See Norton-Taylor, ‘Iraq Arms Case 
Lawyers Denied Documents for Appeal,’ The Guardian, 22 April 1993; ‘Papers on Arms to Iraq 
Blocked,’ The Guardian, 30 July 1993; and ‘Scott Questions for Arms Trial QC,’ The Guardian, 
28 January 1994. 

25 At common law, judges have a discretion in a criminal trial ‘to exclude evidence if it is necessary in 
order to secure a fair trial for the accused’ (Scott v R [1989] 2 WLR 924, at 930, PC, per Lord 
Griffiths). The leading case at common law is R v Sang [1980] AC 402, where Lord Diplock stated, at 
437, that ‘a trial judge in a criminal trial has always had a discretion to refuse to admit evidence if in 
his opinion its prejudicial effect outweighs its probative value. Save with regard to admissions and 
confessions and generally with regard to evidence obtained from the accused after commission of the 
offence, he has no discretion to refuse to admit relevant admissible evidence on the ground that it was 
obtained by improper or unfair means. The court is not concerned with how it was obtained.’ 
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evidence would have such an adverse effect on the fairness of the proceedings that the court 
ought not to admit it. 


This provision was not cited in Effik but was briefly raised towards the end of Lord 
Mustill’s speech in Preston, where his Lordship stated that although the question 
of whether s 78 discretion should have been exercised in the case had caused him 
‘considerable anxiety,” he was satisfied that the trial judge was right not to exclude 
the evidence.”© 

There are other cases, however, which might be mentioned in order to illustrate 
how s 78 has been applied in situations similar (albeit not identical) to those which 
occurred in Preston and Effik. The Interception of Communications Act is 
concerned only with phone tapping, and not with bugging or other mechanisms 
whereby conversations can be recorded and used by the police and prosecution 
authorities. Bugging remains a matter which is regulated not by statute but by 
Home Office guidelines. Thus, there are no legislative provisions dealing 
specifically with the ways in which evidence arising out of either lawful or 
unlawful bugging may be used. There have been cases, however, where the courts’ 
general powers as to the exclusion of evidence have been considered in relation to 
taped recordings of bugged conversations (not that any of these authorities were 
considered in Effik or Preston).”’ The general position with regard to s 78 of 
PACE is that the courts have consistently refrained from laying down broad 
principles or guidelines as to when evidence will or should be excluded under s 78, 
on the ground that the instances which could arise are so varied.”* Only the 
broadest of trends can be detected from the case law. Bad faith on the part of the 
police or prosecuting authorities will, for example, usually lead to the exclusion of 
evidence,” as will undue pressure being brought to bear on the suspect.*° 

Unlike the position at common law, under s 78 the way in which the evidence 
was obtained is an important consideration. There have been a number of cases in 
which evidence was obtained by the police in an underhand way or by using 
subterfuge or trickery. Among the more interesting for our purposes are the 
following five cases, all of which involve some degree of secret surveillance, 
bugging or surreptitious recording of suspects’ conversations. In the first instance 
decision of R v H,” the defendant was arrested for the rape of his girlfriend. 
When interviewed, he asserted that intercourse had taken place but with the 
woman’s consent. He was released pending further enquiries. The police installed 
tape recording equipment on the woman’s telephone with her consent. She then 
instigated a series of telephone conversations with the defendant. The court held 
that the tapes were a trap and would have an adverse effect on the proceedings and 
should therefore be excluded under s 78. In R v Jelen and Katz,** the applicant J 
argued that confession evidence should be excluded under s 78. The evidence in 
question had been obtained from a witness who, charged with conspiracy (the same 
conspiracy as J was later charged with and convicted of) and bailed, then at the 


26 [1993] 4 All ER 638, 669. Lord Mustill’s speech contains no analysis of s 78 and no authorities on the 
point are cited. 

27 Some of these cases are considered in Choo, Abuse of Process and Judicial Stays of Criminal 
Proceedings (Oxford: Clarendon Press, 1993) ch 4. 

28 Rv Samuel [1988] QB 615; R v Alladice (1988) 87 Cr App R 380. 

29 See, for example, Matto v DPP [1987] CrimLR 641; R v Mason (1988) 86 Cr App R 349; R v Canale 
(1990) 91 Cr App R 1. 

30 See, for example, R v Howden-Simpson [1991] CrimLR 49. 

31 [1987] CrimLR 47. 

32 (1989) 90 Cr App R 456. 
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police’s request arranged recorded telephone conversations with him. The court 
ruled that although there was an element of entrapment and trickery involved in the 
police’s actions in this case, this was not a strong enough argument to justify the 
court excluding the evidence. 

In our third case, R v Ali (Shaukat),*> the central issue concerned the 
admissibility of transcripts of covertly tape recorded conversations between the 
defendant and members of his family that had taken place in an interview room at a 
police station the day after the defendant had been charged with murder. It was 
argued for the defendant that the transcripts had been obtained by the police by 
entrapment and deceit, but the Court of Appeal refused to exclude the evidence. In 
giving judgment, Watkins LJ held, first, that the police were not acting in breach 
of either PACE or the Codes of Practice** and, secondly, that the police were not 
acting unlawfully in bugging the interview room. This reasoning was substantially 
adopted in the similar case of R v Bailey.” In this case, two defendants were 
charged with robbery. When questioned, they exercised their right to silence, but 
the following day they appeared before magistrates and were remanded in police 
custody. The stated reason for the extended detention was so that the defendants 
could be put on identification parades, but it emerged that the real reason was so 
that they could be placed together in a police cell. When the defendants returned to 
the police station, the police officers feigned fury with the custody officer who they 
pretended to the defendants was being uncooperative in insisting that the 
defendants shared a cell, much to the other officers’ (well acted) disgust. 
Reassured (tricked) by the officers’ apparent anger, the defendants conversed with 
each other in the cell; the cell was bugged and the police were able to record what 
turned out to be the defendants’ highly damning conversation. As in Ali, the Court 
of Appeal in Bailey held that the taped recordings of the bugged conversations 
should not be excluded as the police had not breached the PACE Codes and neither 
had they acted unlawfully.*° Finally, in R v Smurthwaite and Gill,” the 
defendants were charged with soliciting others to murder their (ie the defendants’) 
spouses. Both defendants had solicited undercover police officers to murder their 
spouses and, in both cases, the officers had surreptitiously recorded negotiations 
between the defendants and the officers who were posing as contract killers. The 
Court of Appeal ruled that the recordings should not be excluded as evidence, Lord 
Taylor CJ holding that the court had no discretion to exclude otherwise admissible 
evidence merely on the ground that it had been obtained improperly or unfairly, 
but only if it would have such an adverse effect on the fairness of the trial that the 
court ought not to admit it. 





33 The Times, 19 February 1991. 

34 The Codes are issued under s 66 of PACE. There are five Codes, each dealing with different aspects of 
police powers. The relevant Code here is Code C, dealing with police powers of detention, treatment 
and questioning. Para 5.7 of Code C provides that before any telephone call is made the person under 
detention should be informed that what is said in the call may be listened to as appropriate and may be 
given in evidence. 

35 [1993] 3 All ER 513. 

36 This reasoning does seem a little odd in light of the fact that even if police action is in breach of the 
Codes of Practice, evidence will not necessarily be excluded under s 78: see, for example, R v 
Delaney (1988) 88 Cr App R 338. On the ‘police not acting unlawfully’ point, whatever happened to 
the rule in Entick v Carrington (1765)'19 St Tr 1029 that the state must have direct legal authority for 
everything that it does? The question is not whether the police have behaved unlawfully; the question, 
constitutionally, is what is the specific legal authority justifying the police’s actions? 

37 [1994] 1 All ER 898. 
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Thus, it can be seen that, insofar as it is ever possible to identify with any 
certainty how courts will exercise their discretion under s 78, the general trend 
appears to indicate that the balance lies in favour of inclusion of surreptitiously 
obtained taped evidence, in which case past practice with regard to s 78 offers little 
assistance to defendants in Effik’s or Preston’s positions. Only one reported case 
(R v H — and that a first instance decision) has been found where tape recorded 
evidence obtained through trickery or deceit has been excluded,2% and there is a 
growing body of Court of Appeal authority going the other way. If English law, 
either in the Interception of Communications Act 1985 or more generally in the 
law of evidence, fails to help defendants such as Effik or Preston, then perhaps it is 
appropriate to turn to other jurisdictions for alternative perspectives. 


Comparative Perspectives: Europe and the US 


As was stated at the beginning of this note, the Bill which led to the Interception of 
Communications Act was introduced by the government as a result of losing the 
Malone case? before the European Court of Human Rights. What developments 
have there been in this area in the jurisprudence of the Strasbourg court in the ten 
years since Malone was decided? What, if anything, can we learn from these 
developments? If the teachings from Strasbourg are not as wise as some might 
have hoped for, is there anywhere else we can turn to for tuition in the better legal 
regulation of the relationship between the (phone-tapped) individual and the 
(eaves-dropping) state? 

In the Malone case, as in the earlier case of Klass v Germany,” both counsel’s 
argument and the court’s reasoning centred upon Article 8: the right to respect for 
private and family life, home and correspondence. Both cases concerned the 
degree to which privacy interests were violated by the state intercepting 
communications. Article 8 is one of those provisions of the European Convention 
on Human Rights in which, first, the right or liberty is given and, secondly, 
limitations and restrictions are ‘provided for.*! Thus, Article 8(2) states that an 
individual’s privacy interests may be legitimately interfered with if three 
conditions are met: first, that the interference is in ‘accordance with law’; 
secondly, that it is ‘necessary in a democratic society’; and thirdly, that it is for a 
certain specified purpose.” 

While the Court’s judgment in Klass focused on the second of these conditions, 
in Malone the central issue was the degree to which phone tapping was in 
‘accordance with law.’ According to the Court’s earlier case law, this phrase 





38 There is one other case under s 78 which is of interest, although it does not concern any surreptitious 
tape recording. In R v Mason [1988] 1 WLR 139, the court did exercise its discretion to exclude 
evidence. In this case the defendant was arrested for arson. The police had no evidence against him, 
but they tricked the defendant and his solicitor by untruthfully saying that his fingerprints had been 
found on part of a bottle used to start the fire. The defendant was then advised by his solicitor to answer 
the police’s questions and explain his involvement in the incident. A full admission promptly followed. 
The Court of Appeal excluded the evidence on the ground that the defendant and his solicitor had been 
tricked, with the consequence that the solicitor was unable properly to advise his client. 

39 n1 supra. 

40 Judgment of 6 September 1978; Series A, Vol 28; (1980) 2 EHRR 214. 

41 Articles 9, 10 and 11 (concerning freedom of thought, freedom of expression and freedom of assembly 
and association) are in similar terms. 

42 Namely, ‘national security or the public safety or the economic well-being of the country, for the 
prevention of disorder or crime, for the protection of health or morals or for the protection of the rights 
and freedoms of others.’ 
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means not only that there has to be some legal authority for the state’s action, but 
also that such law must be reasonably foreseeable, accessible and clear.*? The 
Court found that this requirement was not met by the English law on phone tapping 
which was then in force (which took the form of Home Office guidelines). The 
Court did not go on to say, however, whether or not it felt that the second and third 
conditions of Article 8(2) were met. Thus, the Court in Malone maintained what 
proved to be an unfortunate silence as to whether the tapping of Malone’s phone 
was necessary for a prescribed purpose, and it was this silence which led the 
government to extend the power of the state to intercept communications under 
s 2(2) of the 1985 Act. The initial impact of the European Convention, then, was 
mixed. While the law may have become clearer as a result of the European Court’s 
decision in Malone, the silence of the Court on the wider issue handed the state a 
golden opportunity to extend its own powers and, while doing so, to exclude 
effective parliamentary or judicial control or oversight in this area. 

Since 1985 there has been no major change in direction in the Court’s 
consideration of phone tapping. As with Klass and Malone, the cases in this area to 
reach the Court are generally based upon arguments of privacy in relation to 
Article 8, considerations which did not figure in Preston or Effik. In Huvig v 
France“ and Kruslin v France,“ the Court found that the French law concerning 
interception of communications was not in conformity with the requirements of 
Article 8(2). The Court held that the state’s tapping of the applicants’ phones was 
not in accordance with law because the French law regulating such activity was 
inadequate in a number of respects: first, the conditions under which phone 
tapping could be authorised were not defined; secondly, there was no obligation to 
set a maximum time limit on the duration of phone tapping; and, thirdly, no 
precautions with regard to the handling of records obtained as a result of phone 
tapping were specified. The Court therefore concluded in both cases that: ‘French 
law ... did not provide the applicants with the minimum degree of protection to 
which citizens were entitled under the rule of law in a democratic society.’ 

In terms of analysing Preston and the interpretation of the Interception of 
Communications Act, Huvig and Kruslin offer only a little more assistance than 
Malone. In the French cases there is at least some recognition by the European 
Court of the problem which faced the English judiciary in Preston and which s 9 of 
the Act attempts to address: namely, the issue of what may be done with the 
material that the state acquires by virtue of tapping an individual’s phones. In 
Huvig and Kruslin, however, this was identified by the Court as being one of the 
aspects of French law which was insufficiently clear to justify the interference with 
the applicants’ privacy interests under Article 8. Thus, these cases are really 
concerned with the lawfulfness of phone tapping itself, rather than the legal 





43 See, for example, Silver v UK, Judgment of 25 March 1983; Series A, Vol 61; (1983) 5 EHRR 347 
and Sunday Times v UK, Judgment of 26 April 1979; Series A, Vol 30; (1980) 2 EHRR 245. In 
Malone, the Court stated that ‘the phrase “in accordance with the law” does not merely refer back to 
domestic law but also relates to the quality of the law, requiring it to be compatible with the rule of 
law, which is expressly mentioned in the preamble to the Convention . . . [T]he law must indicate the 
scope of any such discretion conferred on the competent authorities and the manner of its exercise with 
sufficient clarity, having regard to the legitimate aim of the measure in question, to give the individual 
adequate protection against arbitrary interference’ (paras 67—68 of the Court’s judgment). 

44 See Ewing and Gearty, n 2 supra, pp 48—61. 

45 See Leigh, Lloyd and Ewing and Gearty, n 2 supra. 

46 Judgment of 24 April 1990; Series A, Vol 176-B; (1990) 12 EHRR 528. 

47 Judgment of 24 April 1990; Series A, Vol 176-B; (1990) 12 EHRR 547. 

48 para 35 of the Court’s judgments. 
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regulation of evidence arising out of an interception. Thus, as with the earlier cases 
of Klass and Malone, so too is the Court’s more recent case law of little use in 
evaluating the justice of the House of Lords’ decision in Preston. 

The case of Schenk v Switzerland” is of greater use in evaluating Preston: 
alone in ECHR jurisprudence, it considers phone tapping in the context of fair trial 
issues rather than as a privacy problem. In this case, the applicant Schenk argued 
that his right to a fair trial guaranteed under Article 6(1)°° of the Convention had 
been violated by the making and use as evidence against him of an unlawfully 
obtained recording of a telephone conversation. The European Court ducked the 
issue, however, and feebly held that Article 6 was not concerned with the 
administration of rules of evidence, which were regarded instead as matters for 
national law. In a passage which quite possibly ends any hope of applicants put in 
Preston’s position from enjoying any prospect of success in Strasbourg, the Court 
went on to rule that it was impossible to pronounce in the abstract that unlawfully 
obtained recordings of telephone conversations were inadmissible as evidence.°! 

This is an example of the Court’s recent habit of reading the Convention as 
narrowly as possible, which has the effect of limiting the Convention’s scope and 
thus its power, the consequence of which is to disable it as an effective tool for 
enhancing the interests of the individual over those of the state. The Court seems to 
want to read the Convention as if it were a tax statute rather than a pan-European 
statement of political ideals. What mystery is it that prevents the Court from 
inferring that regulation of evidence is a part of regulating a fair trial? Where does 
the Court obtain this idea that somehow a fair trial can be guaranteed at a European 
level without any European supervision of the evidence which national law dictates 
may or may not be used? Thus, in one fell swoop recourse to Strasbourg is cut off, 
with two immediate consequences: the Convention becomes unavailable to another 
class of injured litigants and governmental actions all across Europe suddenly find 
a powerful legitimacy. Such are the pitfalls of a weak Bill of Rights and a 
conservative court. 

Of far greater use to litigants in the position of Preston or Effik would be the 
kind of legal solution to these problems adopted in the United States. In addition to 
certain Constitutional protections (which are considered below), there are two 
Acts of Congress dealing with intelligence surveillance and interception of 
communications. The first, dating from 1968, is the Wire Interception and 
Interception of Oral Communications Act.’ The second is the Foreign 
Intelligence Surveillance Act of 1978, usually referred to as FISA. The 
regulation of surveillance and interception under these Acts is significantly 
different from the provisions of the Interception of Communications Act 1985 ina 





49 Judgement of 12 July 1988; Series A, Vol 140; (1991) 13 EHRR 242. 

50 Article 6(1) provides that ‘in the determination of his civil rights and obligations or of any criminal 
charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law.’ 

51 para 46 of the Court’s judgment. After making this sweeping statement, the Court did go on to suggest 
that on the facts of this case its conscience was cleared by the fact that Schenk had had an opportunity 
of challenging the authenticity of the evidence arising out of the phone tap and of challenging the use 
the Swiss state had made of it (although on both counts Schenk had been unsuccessful). Does this 
rather cryptic comment mean that, if an applicant were to be denied such an opportunity because of a 
rule such as that found in s 9 of the Interception of Communications Act, then a challenge in 
Strasbourg would not necessarily suffer the same fate as that of Mr Schenk, despite the earlier and 
more sweeping ruling? 

52 Codified at 18 USC, ch 119, ss 2510—2520. 

53 Codified at 50 USC, ch 36, ss 1801—1811. 
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number of important respects. FISA deals with surveillance and interception of 
communications of foreign powers and their agents. It permits the President 
(acting through the Attorney General) to authorise electronic surveillance without 
a court order for periods of up to one year on three conditions: first, that the 
surveillance is directed solely at the acquisition of the content of communications 
transmitted by means used exclusively by foreign powers, where there is no 
substantial likelihood that, the surveillance will acquire the contents of any 
communication to which a United States person is a party; secondly, that certain 
prescribed minimisation procedures are adopted; and, thirdly, that these are 
subject to a certificate of the Attorney General which is transmitted under seal to a 
court. 

With regard to the uses which may be lawfully made of information acquired 
through FISA surveillance, s 1806 of the Act provides that: 


(b) no information acquired pursuant to [FISA] shall be disclosed for law enforcement 
purposes unless such disclosure is accompanied by a statement that such information . . . may 
only be used in a criminal proceeding with the advance authorization of the Attorney General 


and that if a court 


(g) determines that the surveillance was not lawfully authorized or conducted, it shall, in 
accordance with the requirements of law, suppress the evidence 


and, further, that even where the evidence was lawfully obtained, the court shall 
order discovery and disclosure where due process so requires. Before the US 
government or the relevant State may rely in court on evidence obtained through 
FISA surveillance, it must, prior to the trial, notify both the aggrieved person and 
the court of its intention of doing so and, upon being so notified, the aggrieved 
person has a right to move to suppress such evidence.” 

The interests of the defendant and of a fair trial (or due process) are similarly 
well protected under US legislation dealing with domestic interception. Under the 
Wire Interception and Interception of Oral Communications Act 1968, 
interception is permitted only where it has been ordered by a judge. Judicial orders 
may authorise interception only for a limited period and, in any event, for not 
longer than thirty days.°° Prosecuting authorities (either the FBI or State 
authorities) may apply for a judicial order only with the authorisation of the 
Attorney General or State attorney. With regard to the use of evidence obtained as 
a result of such interception, the Act provides that: 

the contents of any intercepted wire or oral communication or evidence derived therefrom 


shall not be received in evidence or otherwise disclosed in any trial . . . unless each party, not 
less than ten days before the trial . . . has been furnished with a copy of the court order, and 





54 FISA, s 1802. The court is a special court, the members of which are certain district court judges 
designated by the Chief Justice. The minimisation procedures have to be laid in advance before the 
House Permanent Select Committee on Intelligence and the Senate Select Committee on Intelligence. 
Thus, there are greater powers of review even of foreign intelligence surveillance both by the 
legislature and by the judiciary than is permitted under the Interception of Communications Act 1985. 
Further powers of Congressional oversight are provided for in ss 1807 and 1808 of FISA. The 
maximum penalty for committing an offence under FISA is a fine of not more than $10,000 or a jail 
sentence of not more than five years. By contrast, the maximum sentence of imprisonment available 
under s 1 of the Interception of Communications Act is two years. Leading cases under FISA include 
US v Falvey (1982) 540 F Supp 1306 (USDC, New York); US v Megahey (1982) 533 F Supp 1180 
(USDC, New York); US v Duggan (1984) 743 F 2d 59 (2nd Cir); Re Kevork (1986) 788 F 2d 566 (9th 
Cir); and US v Cavanagh (1987) 807 F 2d 787 (9th Cir). 

55 FISA, s 1806(c), (d), (e). 

56 ss 2516(1), 2518(5). 
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accompanying application, under which the interception was authorized or approved ... 
Any aggrieved person in-any trial . .. may move to suppress the contents of any intercepted 
wire or oral communication, or evidence derived therefrom, on the grounds that (i) the 
communication was unlawfully intercepted; (ii) the order of authorization or approval under 
which it was intercepted is insufficient on its face; or (iii) the interception was not made in 
conformity with the order of authorization or approval.’ 


In addition to these key legislative provisions, some degree of Constitutional 
protection is also afforded to defendants in Preston’s position. The Fourth 
Amendment provides that: 


the right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to be searched, and the person or things to be seized. 


As long ago as 1914, the US Supreme Court held that evidence obtained in breach 
of the Fourth Amendment would be automatically inadmissible in federal 
proceedings"? and, in 1961, this rule was extended by the Supreme Court to state 
proceedings.® Since the 1970s, this rule of mandatory exclusion has been 
somewhat reined in and exceptions are now provided for. Although the general 
rule remains, the prosecution may now introduce illegally obtained evidence 
where such evidence impeaches a defendant’s own testimony,°° and there is also 
in certain limited circumstances a ‘good faith’ exception.®! In addition to the 
protection of the Fourth Amendment, the Fourteenth Amendment also plays a role. 
The Fourteenth Amendment provides that no State shall ‘deprive any person of 
life, liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws.’ In Brady v Maryland,” 
the US Supreme Court held that where an accomplice’s extrajudicial confession 
was suppressed by the prosecutor, this was a violation of the due process clause of 
the Fourteenth Amendment and the case should be remanded for a retrial on the 
question of punishment. ; 

This brief comparative analysis shows two main things: first, that even though 
the central impetus behind the enactment of the Interception of Communications 
Act came from Europe, the European Convention on Human Rights as interpreted 
by the Strasbourg court is of only very limited help in analysing the subsequent 
history and the future development of this area of law; and, secondly, that the 
regulation of phone tapping under the 1985 Act, when compared with the position 
in the US, leaves the state with considerable power and the individual with no 
effective means of parliamentary or judicial redress. Alongside these conclusions, 
the lessons of Effik and Preston, as with the lesson of Ward and the Matrix 
Churchill trial, is that the interests of criminal justice, fair trial and due process 
urgently require a reform in our law. The courts’ powers under s 78 of PACE are 
not enough. If the prosecuting authorities have evidence in their possession which 
they have reason to believe will aid the defence, but the prosecutors are either 
unwilling or unable to disclose such evidence, then the prosecution should be 





57 s 2518(9), (10). 

58 Weeks v US (1914) 232 US 383, 58 L Ed 652. 

59 Mapp v Ohio (1961) 367 US 643, 6 L Ed 2d 1081. 

60 See, for example, Harris v New York (1971) 401 US 222, 28 L Ed 2d 1; James v Illinois (1990) 493 
US 307, 107 L Ed 2d 676. 

61 See, for example, US v Leon (1984) 468 US 897, 82 L Ed 2d 677; Massachusetts v Shepperd (1984) 
468 US 981, 82 L Ed 2d 737; Ilinois v Knull (1987) 480 US 340, 94 L Ed 2d 364. 

62 (1963) 373 US 83, 10 L Ed 2d 215. See also US v Bagley (1985) 473 US 667, 87 L Ed 2d 481. 
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abandoned. Such a rule would be fair in practice and is right in principle. The time 
has now sadly come when we can no longer afford to leave such a decision to the 
discretion of either judge or prosecuting counsel. Such a rule needs to be legislated 
for, and s 9 of the Interception of Communications Act should be amended 
accordingly. 


Reasons To Be Cheerful 
Alistair Lindsay* 


The courts often make decisions on the most fundamental of rights when faced 
with the most noxious of litigants. The applicants in Doody v Secretary of State for 
the Home Department! were convicted murderers seeking information on their 
release. The right to receive reasons in public law matters was in issue. As the 
JUSTICE Committee? observed: ‘No single factor has inhibited the development 
of English administrative law as seriously as the absence of any general obligation 
upon public authorities to give reasons for their decisions.” The House, while 
denying that it was imposing a general obligation to give reasons, took an 
important step in that direction by upholding the arguments of the prisoners. 

Doody, Pegg, Pierson and Smart had been convicted of murder and were duly 
serving their life sentences. All, understandably, were seeking release on licence 
under the provisions of the Criminal Justice Act 1991, section 35(2): ‘If 
recommended to do so by the [Parole] Board, the Secretary of State may, after 
consultation with the Lord Chief Justice together with the trial judge if available, 
release on licence a [mandatory] life prisoner.’ Section 35(3) confers a 
discretion upon the Secretary of State to refer the case to the Parole Board for its 
advice. In 1983 the Home Secretary adopted a policy of consulting the judge and 
Lord Chief Justice before fixing a minimum ‘penal element’ to the sentence. Only 
on the expiry of this period, designed to reflect deterrence and retribution, did 
questions of discretionary release come into play. The Parole Board was then 
consulted regarding the prisoner’s dangerousness and his suitability for release. In 
Doody, dispute turned upon the significance of the judge’s recommendation, the 
prisoner’s right to information prior to the decision on the penal element and the 
Home Secretary’s duty to give reasons for his finding. 


The Decision 


Lord Mustill delivered the sole speech. He held that the discretion to fix the length 
of the penal element was vested wholly in the Home Secretary, who was therefore 
free to depart from the recommendation of the trial judge, subject only to the long 
stop of judicial review in the event of his ignoring the principles of good 
administration. It was agreed that a prisoner has the right to address the Home 





*Barrister. 
The author wishes to thank Damian Chalmers of LSE for his kind assistance in the preparation of this note. 


1 [1993] 3 All ER 92. 
2 Administration Under Law (JUSTICE, 1971) p 23. 
3 It is stressed that the regime in question applied only to mandatory life sentences, ie, to murderers. 
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Secretary on the length of the penal element. From this, the House derived a right 
to receive the information which the Home Secretary was intending to take into 
account in making the decision, ‘for without it there is a risk that some supposed 
fact which he could controvert, some opinion which he could challenge, some 
policy which he could argue against, might wrongly go unanswered.’4 

The critical part of the judgment for the purposes of this note related to the 
giving of reasons. Reversing the Court of Appeal, Lord Mustill issued a 
declaration that ‘the Secretary of State is obliged to give reasons for departing from 
the period recommended by the judiciary as the period which he should serve for 
the purposes of retribution and deterrence.’® The Court started from the premise 
that there was no general duty to give reasons, but found that natural justice in the 
circumstances of this case required that they be given. Lord Mustill adopted two 
arguments. : 

Firstly, ‘The giving of reasons may be inconvenient, but I can see no ground at 
all why it should be against the public interest: indeed rather the reverse. This 
being so, I would ask simply: is a refusal to give reasons fair? I would answer 
without hesitation that it is not. As soon as the jury returns its verdict the offender 
knows that he will be locked up for a very long time. For just how long 
immediately becomes the most important thing in the prisoner’s life.” Hence the 
decision is based on an impressionistic view of fairness, the critical factor in this 
case being the importance of the matter to the applicant. The right to liberty is one 
of the most fundamental in the catalogue and the courts will be quick to intervene 
to prevent unjustified detention. The most striking aspect of the quoted dictum is 
the method of reasoning. Given that Lord Mustill had, in the preceding paragraph, 
emphasised that there was no general duty to give reasons, one would have 
expected that the question posed would have been whether the public interest 
justified imposing a duty. Yet Lord Mustill took the opposite approach, asking 
whether any factors were present which would justify refusing to give reasons. 
This implies that there is a prima facie entitlement to reasons. The Court appears to 
be taking away with one hand and yet giving back with the other. 

It is also noteworthy that at the end of his discussion under this head, Lord 
Mustill stressed that prisoners other than those serving mandatory life sentences 
are entitled to the information sought in this case. In his opinion it is unfair to 
deprive one category of prisoners of the rights which other categories have. This 
is, with respect, a far from universal view of fairness. Without doubt, fairness 
requires that like cases be treated alike,* but the legislature has placed prisoners 
serving mandatory life sentences in a separate category from other prisoners, 
thereby implying that the cases are not alike. To assimilate them is to come close to 
rewriting Parliament’s scheme on the basis of judicial views of the merits. 

Secondly, Lord Mustill stated that without reasons the prisoner would not know 
whether the Home Secretary had breached the principles of administrative law in 


ibid p 109. 

[1993] 1 All ER 151. The Court of Appeal imposed no duty to give reasons for departing from the 
recommendations of the trial judge, but stated that an adverse inference justifying judicial review could 
be drawn if there was a substantial disparity between the Home Secretary’s tariff and that 
recommended. The Divisional Court, The Times, 22 January 1991, had not imposed any duty to give 
reasons, following Payne v Lord Harris [1981] 1 WLR 754. Payne was overruled by the House of 
Lords in Doody. 

6 ibid pp 112—113. 

7 ibid p 110. 

8 Hart, The Concept of Law (Oxford: Clarendon Press, 1961) p 202. 
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fixing the appropriate penal element, and any court asked to review would be 
unable to judge the legality of the decision. However, lawyers and administrators 
are left wondering where this argument leaves the earlier assertion that there is no 
general duty to give reasons. Logically, if the duty to give reasons is imposed to 
facilitate effective judicial review, then all bodies which are subject to supervision 
should be obliged to give reasons. And if some bodies are exempt, it is surely right 
that guidance should be given on their identification. The law in this important area 
has been left in suspense. 


The Basis for Requiring Reasons 


The jurisprudence justifying in policy terms the giving of reasons is substantial and 
authoritative.’ If reasons are supplied, then those affected by decisions can more 
easily choose whether to appeal or seek review, and any reviewing court is assisted 
in its task. It is also thought that reasoning improves decisions because they are 
more likely to have been properly thought out. This, together with the simple 
peace of mind inherent in knowing ‘Why?’ improves public confidence in the 
administrative system. Objections based on the impossibility of listing all relevant 
factors have been rebuffed by judges who are aware of the complexity of decision 
making,!° while those based on the undesirability of precedent and formality have 
also received short shrift. According to Lord Donaldson MR, precedent is no bad 
thing if it produces consistency and ‘no one has yet complained that the industrial 
tribunals lack informality, yet they give reasons for their decisions.’!’ Last ditch 
defences of immunity focus upon intolerable burdens, delays and expense, but 
reasons for decisions can be simple and short; indeed, a motivation which cannot 
be stated with clarity is, in general, not a laudable one. 

It is often stated that there is no general duty to give reasons at common law.? 
However, particular duties have been imposed on three bases, the weakest being 
the ‘Padfield adverse inference principle.’ If there is a prima facie case for review, 
such that leave is obtained, then the reviewing court can infer that there was no 
good reason for the decision unless one is supplied.!? Paraphrasing, Lord 
Donaldson MR observed that once leave is obtained, there is a ‘cards face upwards 
on the table’ approach.'4 The limitations of this are self-evident: without reasons 
it will generally be impossible to prove that review is justified and few applicants 


ne EEE 


9 In particular, the Franks Report, Administrative Tribunals and Inquiries, Cmnd 218; Administrative 
Justice: Some Necessary Reforms (Oxford: Clarendon Press, 1988) ch 3; Wade, Administrative Law 
(Oxford: Clarendon Press, 6th ed, 1988) pp 547—548; Craig, Administrative Law (London: Sweet & 
Maxwell, 2nd ed, 1989) p 222. 

10 Rv Lancashire CC, ex p Huddleston [1986] 2 All ER 941. 

11 Rv Civil Service Appeal Board, ex p Cunningham [1991] 4 All ER 310, 319; noted by Herberg [1991] 
PL 340. The approach of the Master of the Rolls can be contrasted with recent decisions of the EAT 
which aim to promote formality. In Halford v Sharples [1992] ICR 146, 150, Wood J stated in relation 
to cases involving discrimination or equal pay: ‘the tendency in those cases, necessarily, must be 
towards a greater formalism than was within the original intention of those who established industrial 
tribunals.’ 

12 Doody, p 110 supra; Public Service Board of New South Wales v Osmond (1986) 60 ALJR 209; Rv 
Gaming Board of Great Britain, ex p Benaim and Khaida [1970] 2 QB 417. Payne, supra, which has 
traditionally been cited as authority for this proposition was overruled by the House in Doody. 

13 Padfield v Minister of Agriculture, Fisheries and Food [1968] AC 997; Huddleston, supra; Lonrho v 
Secretary of State for Trade and Industry [1989] 1 WLR 525; Cunningham, supra; R v Secretary of 
State for the Home Department, ex p Sinclair, The Times, 5 February 1992. 

14 Huddleston, supra. 
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wish to embark upon litigation only to discover late in the day that the reasons 
which motivated the decision maker were perfectly justified. In Lonrho, Lord 
Keith was quick to emphasise that: ‘The absence of reasons for a decision where 
there is no duty to give them cannot of itself provide any support for the suggested 
irrationality of the decision.’ However, that said, the principle is appropriate in 
cases where the imposition of a duty to give reasons at the outset is not 
practicable. 16 

Legitimate expectations provide the second basis. This was favoured by Lord 
Donaldson MR in Cunningham. The applicant was a prison officer. He was 
unfairly dismissed and took his case to the Civil Service Appeal Board, a body set 
up by the Minister for the Civil Service under prerogative power. The Minister 
promised that the Board would treat applicants no Jess favourably than other 
employees who were able to complain in such circumstances to an industrial 
tribunal.!7 However, the compensation fixed by the Board was significantly less 
than an industrial tribunal would have awarded. The Master of the Rolls derived a 
legitimate expectation of reasons for the decision from the Minister’s promise, but 
the other members of the court held that the argument failed on the facts. This 
illustrates the difficulties of proof!® which limit the applicability of such 
arguments. 

The third, and far and away the most wide-ranging, basis is the general duty of 
fairness. All three members of the Court of Appeal in Cunningham agreed upon 
this and it has now received the approval of the House of Lords in Doody, ending 
the intense speculation as to its validity. 


Reasons as Part of Fairness 


If a general duty to give reasons at common law is to emerge, it will stem from the 
duty of fairness in decision making. At present, the judiciary is insisting that the 
duty arises only in particular circumstances. Yet the House of Lords in Doody gave 
no indication as to what those circumstances were, beyond endorsing Cunningham 
and emphasising the efficacy of judicial review. In Cunningham, as it has just been 
remarked, all three members of the Court adopted fairness arguments. Lord 
Donaldson MR applied Lloyd v McMahon’; McCowan LJ was able to identify 
seven relevant factors; and Leggatt LJ emphasised that an individual’s livelihood 
was at stake and that judicial review would be rendered nugatory in the absence of 





15 [1989] 1 WLR 525, 539—540. 

16 From a plaintiff's perspective, Padfield offers ‘one stop shopping’ because the absence of reasons is 
part of the proof of unreasonableness. This can be contrasted with the legitimate expectations and 
fairness arguments in which the duty to give reasons is enforceable by declaration or mandamus. 
Although no prima facie case is required, any case for substantive review is revealed only on receipt of 
the reasons. . 

17 Statute prevented the applicant from pursuing his case before an industrial tribunal: Employment 
Protection (Consolidation) Act 1978, s 146. The promise of equivalent treatment is in the Code for 
Civil Service Pay and Conditions of Service, para 14, the promulgation of which was authorised by the 
Civil Service Order in Council 1982, Article 4. 

18 The applicant must show reliance upon a clear and legitimate expectation grounded in, for example, 
previous practice or a representation. There must be no conflict between the representation and the 
duty of the body. 

19 [1987] AC 625. Lord Bridge identified three factors critical to any decision on the requirements of 
fairness: the character of the decision-making body, the kind of decisions it has to make and the 
statutory or other framework in which it operates. 
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any duty. These judicial approaches, coupled with the academic justifications 
outlined above, are not productive of clear guidance. 

It is tentatively suggested that the emerging position is that there is a 
presumption in favour of requiring reasons to be given,” subject to limited public 
interest justifications for suspending the duty.”! This presumption derives from 
the single, general principle that reasons are required so as to facilitate judicial 
review. Most of the other arguments advanced in the course of the debate are 
either unpersuasive or no more than a gloss upon this principle. For example, 
McCowan LJ in Cunningham, in concluding that reasons must be given, stressed 
that there was no appeal from the body. This is slightly odd. Save in exceptional 
circumstances, judicial review lies only when there is no right of appeal.” In any 
event, the argument that reasons are required to guarantee remedies applies 
equally in cases of appeals. Furthermore, the fact that reasons guarantee 
effective judicial review, thereby ensuring the legality of decisions, embraces the 
more general arguments of McCowan LJ, which included the achieving of justice, 
the avoidance of unfairness and the upholding of the apparent purpose of the code 
establishing the body in question. 

Despite arguments to the contrary,” this presumption is not and should not 
become an irrebuttable rule. Public interest considerations” may result in bodies 
being subject to judicial review in principle but being under no duty to give 
reasons. Four grounds for exception can be identified at this stage. First, statute 
may expressly exclude a duty. Secondly, certain bodies are subject to judicial 
review, but only in a loose form.”® The courts are prepared to intervene to prevent 
wild excesses, but do not see it as appropriate to take more control. In these 
situations, the justification for the giving of reasons is absent: minor errors would 
not justify review in any event. Extreme deviations from the principles of good 
administration are required and these will tend, in most cases, to be obvious on the 
face of the decision, with the result that the adverse inference principle will suffice 
to secure justice while preventing unduly oppressive obligations. Hence the proper 
question is the intensity of the public law duties owed, and not whether the body is 





20 The nature aid extent of the reasons required depend upon the function to be served. The reasons given 
must show not that the decision is correct but that it is lawful. Hence relatively brief reasons will often 
be appropriate: Cunningham, supra, esp at p 319. See also R v Crown Court at Harrow, ex p Dave 
(1993) 143 NLJ 1676. 

21 In Rv Higher Education Funding Council, ex p Institute of Dental Surgery, [1994] 1 All ER 651, the 
DC adopted a contextual analysis, examining the nature of the decision and the process by which it was 
reached. It is suggested that this aspect of the reasoning is incompatible with the earlier decision in 
Doody, but that the result is correct for the reasons given in the text at n 28. 

22 In Rv Birmingham City Council, ex p Ferrero Ltd [1993] 1 All ER 530, 537, Taylor LJ after 
reviewing the authorities stated that, ‘where there is an alternative remedy and especially where 
Parliament has provided a statutory appeal procedure, it is only exceptionally that judicial review 
should be granted.’ The strength of this rule (and its injustice on the facts) is illustrated by Rv 
Secretary of State for the Home Department, ex p Swati [1986] 1 WLR 477, where the existence of a 
right of appeal exercisable only from abroad was held to preclude the granting of leave for judicial 
review. The rule is discussed in depth by Lewis, ‘The Exhaustion of Alternative Remedies in 
Administrative Law’ [1992] CLJ 138. 

23 Norton Tool Co Ltd v Tewson [1973] 1 WLR 45 and Minister of National Revenue v Wright's 
Canadian Ropes Ltd [1947] AC 109. í 

24 Gordon and Barlow (1993) 143 NLJ 1005. See also the broad approach in R v Lambeth LBC, ex p 
Walters, The Times, 6 October 1993. 

25 Cunningham, supra, McCowan LJ’s seventh reason, at p 323. 

26 In Mclhmes v Onslow-Fane [1978] 1 WLR 1520, Megarry VC distinguished forfeiture from 
application cases. See also the diffident approach of the courts to the activities of the Monopolies and 
Mergers Commission, discussed by Whish, Competition Law (London: Butterworths, 3rd ed, 1993) at 
pp 70, 700, 701. 
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judicial in character.”” For example, in R v Higher Education Funding Council, 
ex p Institute of Dental Surgery,” a secret ballot of Council members gave the 
applicant a provisional research rating of 2.6. This would normally have been 
rounded up but, following open discussion, a final rating of 2 was awarded. The 
Divisional Court found no duty to give reasons, Sedley J stressing that what was in 
issue was ‘no more than an informed decision of academic judgment.’ Hence, the 
relevance of a large number of factors and the court’s respect for the expertise of 
the Council rendered the standard of review loose. 

Thirdly, the law of standing is now so broad that it is possible to challenge 
decisions because they affect applicants in their capacity as taxpayers and 
electors.” The standard of review in such cases is loose. The number of review 
cases relative to the number of decisions is small. People’s rights are not directly 
invaded and the sense of injustice which results from a feeling of being singled out 
and victimised is absent. Such cases tend to arise in matters of political controversy 
where reasons are either volunteered or can be secured by alternative routes such. 
as media pressure. It would be disproportionate to the point of being unreasonable 
to require that reasons be given in such cases. The solution is to fall back upon the 
adverse inference principle. 

Finally, objections based on confidentiality or secrecy would be possible. In R v 
Commissioners of Inland Revenue, ex p TC Coombs,” the respondents were able 
to rely on a claim to be upholding the confidentiality of informers. The public 
interest in secrecy would be relevant in certain decisions of high policy, for 
example, relating to national security*’ or decisions to extradite.** Secrecy may 
be justified to ensure a fair trial or to prevent crime.** This argument would seem 
to apply to those cases where judicial review could lie in relation to promotion or 
appointment of employees, the public interest lying in the promotion of fair and 
open discussion of the candidates’ abilities. 

Doody has not heralded a situation in which reasons are required for all 
administrative decisions. However, it is contended that the sub-text of the House of 
Lords’ decision is that if a body is subject to judicial review, it must give reasons in 
the absence of limited countervailing public interest factors. 


a a ee ee: 

27 cf Cunningham, supra, McCowan LJ’s second reason, at p 323. 

28 n21 supra. i 

29 R v Her Majesty’s Treasury, exp Smedley [1985] QB 657. See Cane, An Introduction to 
Administrative Law (Oxford: Clarendon Press, 2nd ed, 1992) p 189. 

30 [1991] 2 WLR 682. The claim was used to rebut an adverse inference. See also Benaim and Khaida, 
supra. 

31 Under the statutory duty to give reasons, see Tribunals and Inquiries Act 1971, s 12(2). 

32 Sinclair, supra. This was a case in which an adverse inference was drawn by the DC. 

33 Lonrho, supra. 

34 Cunningham, p 316 supra. See also R v Secretary of State for the Home Department, ex p Duggan, 
The Times, 9 December 1993: reasons must be given for a decision to continue a prisoner’s category A 
security classification, subject to public interest immunity. 
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‘No Deduction or Set-Off’ Clauses 
John N. Adams* 


In his note on Stewart Gill Ltd v Horatio Myer & Co Ltd,! Edwin Peel observed 
that this case requires those charged with the task of drafting terms and conditions 
to think again about the effectiveness of clauses which purport to exclude the right 
of set-off.2 Thé recent Court of Appeal decision in Fastframe Ltd v Lohinski? 
underlines the soundness of that observation. 

Fastframe Ltd v Lohinski involved a business format franchise. These usually 
consist of a licence of a trade name or mark (and sometimes other intellectual 
property), with the licensor/franchisor providing to the licensee/franchisee a 
complete business system and management advice, and undertaking on behalf of 
all the franchisees national, and sometimes local, advertising. The franchisee pays 
a management services fee and advertising contribution in return for: (1) the right 
to use the name or mark; (2) the business system and management advice; and (3) 
advertising services. Essentially, what the franchisor is seeking to do is to ‘clone’ 
his business and this entails that each franchisee enter into the same standard form 
agreement with the franchisor. A common provision found in these standard forms 
is that the franchisee will pay the management services fees ‘without deduction or 
set-off.’ The object of this clause is, of course, to preserve the franchisor’s 
cashflow in the event of it being involved in a dispute with disgruntled franchisees 
(and even well-managed franchise networks tend to have a few of these).* 
Unfortunately, it also puts a powerful weapon into the hands of a franchisor 
company which is not carrying out its side of the bargain. 

The recession has given rise to a lot of litigation between franchisors and 
franchisees. A common situation is that as the franchisor’s financial position 
deteriorates it ceases to provide any management or advertising services to its 
franchisees. Not surprisingly, the franchisees stop paying the management 
services fees and advertising contribution. The franchisor duly issues an O 14 writ 
and the franchisee resists summary judgment on the basis of a Defence and 
Counterclaim based on the franchisor’s breaches.> The franchisor will seek to 
argue that, whatever the merits of the franchisee’s claim, it is entitled to summary 
judgment because of the ‘no deduction or set-off clause.® 

The question addressed in Fastframe Ltd v Lohinski was whether or not UCTA 
bites in such a situation to prevent the franchisor relying on the clause. Apart from 
anything else, Schedule 1 paragraph 1 of UCTA provides: 


Sections 2 to 4 of this Act do not extend to: 
(c) any contract so far as it relates to the creation or transfer [emphasis supplied] of a right 
or interest in any patent, trade mark, copyright [or design right], registered design, 


o o o a a o M UMMM au 
*Professor of Intellectual Property, University of Sheffield; Director, Common Law Institute of Intellectual 
Property, London. 


[1992] 2 All ER 257. 

(1993) 56 MLR 98, 103. 

Court of Appeal, 3 March 1993 (unreported). 

See Adams and Prichard Jones, Franchising (London: Butterworths, 3rd ed, 1990) p 340. 

The amount of the Counterclaim must, of course, exceed the sum claimed under the O 14 writ. 
Of course, if the problems have arisen because the franchisor is in financial difficulties, the franchisee 
is unlikely ever to recover on the Counterclaim. 
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technical or commercial information or other intellectual property, or relates to the 
termination of any such right or interest. 


To the extent that a franchise agreement is a licence of a name or mark, it could be 
argued that this provision takes it outside of UCTA. On the other hand, strictly 
speaking a licence neither creates nor transfers a right in any intellectual property, 
it simply makes lawful that which otherwise would be unlawful.’ If the section is 
read literally, therefore, it does not prevent the application of UCTA to franchise 
agreements. 

In Fastframe Ltd v Lohinski, the dispute arose out of the fact that the franchisee 
of a picture framing business had stopped paying fees to the franchisor, because he 
felt that he was receiving nothing in return for them and he was having to pay them 
even though his business had ceased to be profitable (one reason alleged by him for 
this was that the franchisor had deliberately diverted away profitable commercial 
contracts). The franchisor issued an O 14 writ for the arrears and the franchisee 
sought to resist this on the basis of a Defence and Counterclaim which pleaded the 
alleged breaches on the part of the franchisor. The franchisor argued that it was 
entitled to summary judgment on the basis of the ‘no deduction or set-off’ clause in 
the franchise agreement. The clause in question provided as follows: 


Payment of the Royalty Fee and the Marketing Services Fee and any other sums due to the 
Franchisor from the Franchisee under this Agreement shall be made without any deduction 
or set-off whatsoever. 


These fees were charged on the gross takings of the business. The charging of fees 
on gross takings is common form. Apart from anything else, were the fees to be 
based on net takings that might imply that the arrangement was in reality a 
partnership, because the parties were sharing the profits.* Unfortunately, a fee 
charged on gross income has the effect that the franchisee still has to pay even 
though its profit margins have shrunk and, indeed, even if the business is running 
at a loss. Usually, the agreements run for a fixed term; consequently, strictly 
speaking, a clause such as the above, taken in conjunction with the other 
provisions of the franchise agreement, could have the effect that a franchisee who 
is receiving no services whatsoever and who is making a loss still has to keep the 
business going and pay the fees until the expiry of the term. 

At the hearing of the O 14 summons, the Master entered summary judgment for 
arrears of franchise fees, but stayed it on the basis of the Defence and 
Counterclaim.? The franchisor appealed and Harman J removed the stay, 
dismissing an argument (put by the franchisee) based on the application of the 
Unfair Contract Terms Act 1977 to the ‘no deduction or set-off clause upon which 
clause the franchisor relied in arguing for the removal of the stay. The franchisee 
appealed and the Court of Appeal (Dillon and Leggatt LJJ) held that the ‘no set-off’ 
clause did not satisfy the reasonableness requirement of the Unfair Contract Terms 
Act, which applied to such a clause in a standard form franchise contract.!° In 





7 Federal Commissioner of Taxation v United Aircraft Corporation (1943) 68 CLR 525. An exclusive 
licence of a trade mark may, however, be treated as a disposal (and thus a transfer) for the purposes of 
domestic tax legislation. 

Partnership Act 1890, s 2(2): see Adams and Prichard Jones, op cit p 41. 

Technically, it may be that the Master should have given unconditional leave to defend, but since from 

the franchisor’s point of view the result was the same, nothing turned on this. 

10 This was because of the combined effect of ss 3 and 13. The relevant reasonableness requirement is to 
be found in s 11(1). The onus was on the franchisor to show that the clause satisfied the requirement of 
reasonableness: ibid s 11(5). 


Ooo 


© The Modem Law Review Limited 1994 961 


The Modern Law Review _ [Vol. 57 


reaching its decision, the Court of Appeal applied its earlier decision in Stewart 
Gill Ltd v Horatio Myer & Co Ltd. i 
After outlining the facts of the case, Dillon LJ asked: 


Is it a reasonable provision in this particular agreement that payments of all sums due from 
the franchis[ee] to the franchis[or]'' are to be made without any set-off whatsoever? The 
franchise agreement represents a transaction which is to depend on the franchisee operating 
the service in which he is to be working in conjunction with the franchisor. 


He noted that the agreement on a strict reading left it to the franchisor to determine 
the extent of such co-operation. He went on: 


In the context of this agreement, with its rather one-sided wording of so many clauses but 
nonetheless being intended to produce the development of a franchise service, is it reasonable 
that all payments to be made to the franchisor are to be made without any set-off whatsoever? 
In particular, is it reasonable that they must be made without any set-off which is referable to 
any breach or claimed breach of the franchisor’s obligations under the same agreement? I do 
not think that it is. Accordingly, I would hold, without expressing any view on the validity of 
no set-off clauses in any other context, that in this agreement that clause in standard terms 
and a standard form of contract does not satisfy the test of reasonableness. 


The Court of Appeal did not address directly the question of the exclusion 
contained in Schedule 1 paragraph 1(c) of UCTA. The implication of this is either 
that the Court thought this provision should be read literally, so that it does not apply 
to licences at all,!2 or that because a franchise is only partly a licence, UCTA applies 
to the other aspects of the contract (in relation to which the dispute between the 
parties arose). The Court of Appeal rejected an argument that the clause should be 
construed contra proferentem to exclude only a legal set-off, but not an equitable set- 
off. It thereby signalled that it was not prepared to extend the strained interpretations 
put on exemption clauses in some pre-UCTA cases” to ‘no set-off clauses. 

The Court of Appeal also settled a point on set-offs on which there appeared to 
be no previous authority. The judge had decided against the defendant on a further 
and separate ground. Although the Master’s order had provided for payment of the 
sum claimed under the writ down to the date of the order, the defendant had 
continued trading in consequence of which further monies must have become due 
to the plaintiff. Accordingly, if the stay were removed from the monies due under 
the Master’s order, there would still be monies due to the plaintiff against which 
the right of set-off could be exercised. Could a court say that the defendant must 
pay the first monies claimed by the plaintiff and reserve his set-off for the last 
monies claimed? In Gill v Myer, the court regarded the right of set-off'as falling 
within sub-heads (b) or (c) of section 13(1) of UCTA. Sub-head (b) refers to 
excluding or restricting any right or remedy in respect of the liability, and (c) 
refers to excluding or restricting rules of procedure. It is also expressly provided in 
O 18 r 17 that where a claim by a defendant to a sum of money, whether of an 
ascertained amount or not, is relied on as a defence to the whole or part of a claim 
made by the plaintiff, it may be included in the defence of set-off in the plaintiff s 
claim, whether or not it is also added as a counterclaim. The right to plead a set-off 
is also supported by section 49 of the Supreme Court Act 1981. Accordingly, the 
Court held that it was for the defendant to choose against which monies he would 
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11 The transcript’s inversion of these terms is clearly an error. 

12 This was argued in the appellant’s Skeleton Arguments. 

13 eg Alderslade v Hendon Laundry [1945] 1 KB 189; White v John Warwick & Co Ltd [1953] 2 All ER 
1021. 
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exercise the right of set-off, ie the right could be exercised against monies 
presently due or those due in the future. The judge had also held that monies paid 
to the franchisor for advertising services represented a trust fund against which set- 
off could not be exercised. Dillon LJ disagreed with this, since part of the 
defendant’s complaint related to the misappropriation of the fund to further the 
franchisor’s own business of commercial picture framing from which it had 
purported to exclude the defendant (and indeed, as mentioned above, it had 
allegedly diverted such work away from him). The Court also refused to limit the 
set-off to the present estimated value of the counterclaim, since it might well turn 
out after discovery that the counterclaim exceeded the plaintiff's claim. 

In conclusion, the franchisor must, of course, protect its cashflow as far as 
possible, but in the light of the above it is unlikely to achieve this objective simply 
by virtue of a ‘no set-off’ clause when itself guilty of conduct which would support 
- an application for unconditional leave to defend an O 14 writ. The consequence of 
this is that such a ‘no set-off’ provision adds little to a well-drafted provision 
making the franchise fees payable on ‘Gross Turnover,’ which is calculated 
without deduction of the matters specified. A lesson of Fastframe Ltd v Lohinski 
may also be that it is inadvisable to draft virtually completely one-sided agreements 
favouring the franchisor.'4 Draftsmen should consider from the outset what would 
be reasonable from the franchisee’s point of view. 


Duress, Family Law and the Coherent Legal System 
A. Bradney* 
Introduction 


English family law with regard to pleading duress when seeking to obtain a decree 
of nullity is a conceptual muddle. The first problem is that there are conflicting 
authorities in the Court of Appeal. In one longstanding line of authority, the court 
has held that for there, to be duress there must be a threat to the life, limb or liberty 
of the person concerned.! However, in its most recent analysis of the subject, 
Hirani v Hirani, the Court of Appeal held that any threat which in fact overbore 
the will of the subject could amount to duress, whether it was a threat to life, limb 
and liberty or not. In this latter case, no mention was made of the previous line 
of authority. This means that future courts can choose which authority to follow 


14 The case of Elliott v Wheeldon, The Times, 12 March 1992, suggests that where (as will usually be the 
case) an agreement envisages co-operation between the franchisor and the franchisees in developing 
the system, the franchisor will owe the franchisees a duty not to act in such a way as to increase their 
liabilities except in good faith and that clauses which give the franchisor a virtually unfettered 
discretion, as was the case with the Fastframe agreements, may be subject to this duty. The existence 
of such an unfettered discretion could, moreover, as Fastframe v Lohinski also suggests, be part of the 
context against which the reasonableness of such a clause will be considered. 


*Faculty of Law, University of Leicester. 
I am grateful to my colleagues, Dr Andrew Choo and Dr Nelson Enonchong, for their comments on an 
earlier draft of this article. J am responsible for such faults as remain. 


1 Buckland v Buckland [1968] P 286; Singh v Singh [1971] P 226; Singh v Kaur (1981) 11 Fam Law 
152. 
2 (1983) 4 FLR 232. 
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and the current state of the law is, hence, uncertain.? Most commentators have 
preferred, on policy grounds, the decision in Hirani.* 

The second problem raised by the English authorities on marriage and duress is 
that all these authorities, whether propounding the life, limb and liberty test or not, 
rely on the ‘overborne will’ theory of duress. Duress is seen as negating the 
psychological possibility of consent. Thus, for example, Karminski LJ, identifying 
the basis of the law of duress in marriage cases, said: ‘[i]n short, without consent 
there can be no marriage.’> However, in both the criminal law and the law of 
contract, the overborne will theory of duress has, seemingly, been abandoned by 
the House of Lords.® As Atiyah has argued, when the courts analyse the very 
nature and meaning of duress, they should do so in the same terms whatever the 
area of law.’ Duress must mean the same thing in criminal law and in the law of 
contract.’ If the courts do otherwise, they commit the simple but strict logical 
error of saying both P and not-P at the same time.’ In the latest family law case, 
Hirani, Ormrod LJ explicitly drew support from the judgment in Pao On-v Lau Yiu 
Long.'© However, he made no attempt to explain the discrepancy between his 
approach to duress and that of the House of Lords in Lynch. Atiyah’s comments - 
are as applicable to discrepancies between the use of duress in family law and 
duress in criminal law as they are to divergences between criminal law and the law 


3 Young v Bristol Aeroplane Co Ltd [1944] KB 718, 729; Bromley and Lowe, Bromley's Family Law 
(London: Butterworths, 7th ed, 1987) p 91. 

4 See, for example, Bromley and Lowe, loc cit; Cretney and Masson, Principles of Family Law 
(London: Sweet & Maxwell, 5th ed, 1990) pp 59—60; and Dewar with Parker, Law and the Family 
(London: Butterworths, 2nd ed, 1992) p 50. 

5 Singh v Singh, op cit p 231. 

6 Lynch v DPP [1980] AC 614; Universe Tankships Inc of Monrovia v International Transport Workers’ 
Federation [1983] AC 366. 

7 This argument is predicated on the traditional belief that ‘law aspires to be . . . a seamless web,-each 
precedent, each statute, fitting into a coherent mosaic of doctrine and principle’ (Brownsword, 
‘Towards a Rational Law of Contract’ in Wilhelmsson (ed), Perspectives of Critical Contract Law 
(Aldershot: Dartmouth, 1993) p 246). There are other levels on which the rationality of law can be 
explored (see Brownsword, op cit, particularly at pp 248—251). 

8 Atiyah, ‘Economic Duress and the “‘Overborne Will’’’ (1982) 98 LQR 197, at 200. Tiplady has 
strongly criticised both Atiyah’s rejection of the overborne will theory and his analysis of Lynch 
(Tiplady, ‘Concepts of Duress’ (1983) 99 LQR 188). Atiyah has responded to this criticism, citing a 
personal letter from one of the judges in Lynch, Lord Simon, in support of his own analysis (Atiyah, 
‘Duress and the Overborne Will Again’ (1983) 99 LQR 353). Moreover, in Lynch Lord Wilberforce 
specifically noted that ‘an analogous result is achieved in a civil law context: duress does not destroy 
the will, for example, to enter into a contract, but prevents the law from accepting what has happened 
as a contract valid in law’ (Lynch v DPP, op cit at p 926). Atiyah’s criticism of the overborne will 
theory has been supported by Carty and Evans (see Carty and Evans, ‘Economic Duress’ (1983) JBL 
218, at p 221) and by Coote (Coote, ‘Duress by Threatened Breach of Contract’ (1980) 39 CLJ 40, at 
pp 44—45). Phang has argued that the judgments of Lord Scarman and Lord Diplock in Universe 
Tankships Inc of Monrovia v International Transport Workers’ Federation represent an 
acknowledgement of Atiyah’s argument about the simplistic nature of the overborne will theory (see 
Phang, ‘Whither Economic Duress? Reflections on Two Recent Cases’ (1990) 53 MLR 107, at 
p 109). Beatson takes the same view (Beatson, The Use and Abuse of Unjust Enrichment (Oxford: 
Oxford University Press, 1991) pp 114—117). 

9 Lord Hailsham has denied the need for consistency in this area of law: ‘Consistency and logic, though 
inherently desirable, are not always prime characteristics of a penal code based like the common law 
on custom and precedent. Law is not an exact science’ (R v Howe [1987] 1 All ER 771, 780). This 
gnomic utterance could be taken to mean that, in some instances, our limited understanding of the facts 
and implications of situations does not allow us to say with absolute logical certainty what would count 
as consistency. If this is the meaning, the remark is not germane to Atiyah’s point. Hailsham’s dictum 
could also be taken to mean that consistency, even when it can be achieved, is only one value amongst 
many. If this is the meaning of the remark, then it can be argued only at the expense of the 
abandonment of a belief in the merits of rational discourse. 

10 Hirani v Hirani, op cit at p 234. 
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of contract. In principle, the courts must use words in the same way whatever the 
area of law in which they are uttered. Factual circumstances may alter the 
application of concepts, but the same word must always speak of the same 
concept.!! Family law’s use of duress is both at odds within itself and with the use 
in criminal and contract law. 

Two recent Scottish cases on marriage and duress, Mahmood v Mahmood and 
Mahmud v Mahmud, whilst drawing upon the English law of duress, provide a 
more s&phisticated analysis of the problems of duress in family law than that found 
in previous English family law cases.!? The purpose of this note is to assess the 
degree to which these cases can contribute to the solution of the problems in the 
English law of duress. 


The Scottish Cases 


The facts in both Mahmood and Mahmud were similar to those that have 
previously faced the English Court of Appeal. In both the Scottish cases, the 
complaining parties (‘the pursuers’) were pressured into marrying by their family. 
In both cases the parties were told that not to marry partners chosen by their 
parents would bring disgrace on their family in the eyes of their community. Both 
parties were told that if they did not marry they would be disowned by their family. 
In Mahmood, the pursuer, who already had another boyfriend at the time that her 
marriage was arranged, was financially wholly dependent on her parents, working 
in her parents’ shop, so ostracism would have brought great economic hardship. 
Both her elder sister and her elder brother had already been ostracised by her 
parents because they had refused to enter into a marriage arranged by her parents. 
In Mahmud, the pursuer was living with another woman by whom he had one 
child, with one more expected at the time of the marriage. The pursuer had come 
under pressure to marry from the date he left school in 1980 to the time he married 
in 1992. This pressure had increased following the death of his father; his father’s 
dying wish being that his son should marry a partner chosen by the family and the 
family holding the son accountable for the death of his father. The social and 
psychological pressure applied to the pursuers exactly mirrors that found in the 
earlier English cases of Singh v Singh and Singh v Kaur, where such pressure had 
been held to be insufficient to constitute duress because, as in the Scottish cases, 
there had been no threat of physical coercion. 

In both the Scottish cases the court held that what mattered was whether there 
had been coercion of a person’s will such as to vitiate their consent, not what form 
that coercion took.!? The cases thus agree with the English decision in Hirani, 
which was cited with approval in both judgments. However, the judgments in the 
Scottish cases run deeper than that in Hirani, going on to draw a distinction 
between influence and duress. Parents, the Scottish courts held, were entitled to 
advise and ‘indeed to apply pressure’ and this would not amount to duress.'* This 
distinction, which has not yet been applied in English family law, is analogous to 
that drawn in the English law of contract between ‘commercial pressure’ and 


11 Unless the word is clearly used in a ‘technical’ sense, ie, unless the word is explicitly given a specialist 
definition in a particular area of law. 

12 1993 SLT 589 and 1994 SLT 599. 

13 Mahmood v Mahmood, op cit at pp 591—592; Mahmud v Mahmud, op cit at p 601. 

14 Mahmood v Mahmood, op cit at p 592; Mahmud v Mahmud, loc cit. 
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‘economic duress,’ where commercial pressure is acceptable but economic duress 
will vitiate the contract.!5 The Scottish cases went on to say that consent to 
marriage did not need to be ‘enthusiastic.’ ‘[RJeluctant’ or ‘resentful’ consent 
would suffice.’ Again, this is consistent with the law of contract, where consent 
attained through the application of commercial pressure is unlikely to be 
enthusiastic consent. Whether there was consent was said by the Scottish courts to 
be a question of fact which has to be judged in the light of the age and cultural 
background of the complaining party.!’ That which would normally coerce a 13- 
year-old from a lapsed Church of England background might plausibly be thought 
to be different to that which would coerce a 21-year-old observant Muslim. 

In Mahmood, the language of the judgment is entirely consistent with the 
overborne will theory criticised in Lynch. However, in Mahmud the language is 
more equivocal. At one point in his judgment, Lord Prosser noted explicitly that 
‘{t]he question is ... not ... whether the party consented to marriage (which in 
some sense normally will have occurred) but whether that consent was “‘free”’ 
consent, showing an “agreeing mind”’.’!® This formulation is more consistent with 
the terminology of Lynch than anything to be found in previous English or Scottish 
family law judgments. 

The judgments in Mahmood and Mahmud represent an abandonment of the 
historical tradition which linked duress with physical coercion. In this sense they 
are consistent with liberalising trends in the application of duress in both the law of 
contract and criminal law.!® They are also in keeping with the less stringent test 
advocated in Hirani. As such, they will undoubtedly be taken up as persuasive 
authorities by the majority of commentators who will wish to see English family 
law develop in this way.”° Despite their probable popularity, however, the 
judgments raise more difficulties than they resolve. 


A New Test for Duress 


For the courts the problem is, how are they to determine that that which has 
occurred is, in law, duress? According to the Scottish cases, the test is not a 
subjective one. In Mahmud, Lord Prosser noted that the pursuer’s complaint was 
not based upon facts which were ‘merely a matter of the pursuer subjectively 
feeling himself to be under pressure.’?! In Mahmood, Lord Sutherland said that it 
would not be enough for a pursuer ‘to aver that she feared the disapproval of her 
parents or feared the disapproval of the community.” Mahmood and Mahmud 
thus go further than Hirani, which merely widened the traditional test for duress 
without discussing whether or not it was so wide as to be a subjective test which 


ee aS H a a a a L O A a 

15 The ‘Siboen’ and the ‘Sibotre’ [1976] 1 Lloyd’s Rep 293, 336; Pao On v Lau Yiu Long, [1980] AC 
614, p 635E—F; Universe Tankships v ITF, at p 384C—D. 

16 Mahmood v Mahmood, loc cit; Mahmud v Mahmud, loc cit. In Singh v Singh, Megaw LJ drew a 
distinction between reluctant consent and fearful consent where only the latter would be sufficient for a 
finding of duress (Singh v Singh, op cit at p 233). 

17 Mahmood v Mahmood, loc cit; Mahmud v Mahmud, op cit at p 5. Here again, the judgments in these 
Scottish cases mirror the law of contract where whether there is duress or not depends ‘on the facts of 
each case’ (per Kerr J in The ‘Siboen’ and the ‘Sibotre’, loc cit). 

18 Mahmud v Mahmud, op cit at p 3, emphasis added. 

19 Treitel, The Law of Contract (London: Sweet & Maxwell, 8th ed, 1991) pp 363—364; Smith and 
Hogan, Criminal Law (London: Butterworths, 7th ed, 1992) p 232. 

20 Asanexample of the likely attitude, see Tyler, ‘A Marriage of Inconvenience’ (1993) 143 NLJ 1148. 

21 Mahmud v Mahmud, loc cit at p 3. 

22 Mahmood v Mahmood, loc cit. 


966 © The Modern Law Review Limited 1994 


November 1994] Duress, Family Law and the Coherent Legal System 


depended solely on whether or not the complaining party felt that they had been 
coerced. Here, in creating an objective test of duress, the Scottish cases are 
consistent with the English law of contract and English criminal law. 

The law of contract has developed a sophisticated battery of tests to demonstrate 
the objective existence of duress.” Those who wish to claim that a contract has 
been entered into under duress must first show that the nature of the threat used 
was one which the law regards as illegitimate. Secondly, they must show that they 
were in fact coerced by that threat.” The nature of the illegitimate threat has been 
variously analysed. The threat may be one which is contrary to public policy.” It 
may be a threat to do something which is a legal wrong.” It may be a threat to do 
something which is right in itself but where the threat is uttered in a wrongful 
manner.’ The evidential test for the existence of the actual fact of coercion varies 
depending upon the judgment studied. In The ‘Siboen’ and the ‘Sibotre’, Kerr J 
held that the matters to consider were whether the party protested at the time of the 
protest and whether the party made clear that they considered their position was 
still open.*® In Pao On, Lord Scarman cited, with apparent approval, American 
commentaries which added to this list, whether there were effective alternative 
remedies, whether there was the availability of independent advice, the benefit 
received from the contract and the speed with which the victim sought to avoid the 
contract.?9 

In criminal law, considerable judicial attention has also been given to the issue of 
the nature of the threat if something is to constitute duress and the effect that it 
must have on the mind of the person accused before it can be adjudged to be a 
defence." First, the danger must be of death or serious personal injury.?! The fear 
must be well-grounded.*? The accused must not have laid themselves open to 





23 Howarth regards the law of contract’s view of duress as a concern with subjective claims (Howarth, 
“The Meaning of Objectivity in Contract’ (1984) 100 LQR 265, at p 265, n 1). It is true that the courts 
are concerned with assessing the mind of an individual. In this sense the focus is on subjectivity. 
However, a distinction has to be drawn between the analysis in duress cases in contract and those cases 
where the courts are solely concerned with ascertaining whether or not a party is genuine in their 
claims. Thus, for example, in a divorce case based upon s 1(1)(a) of the Matrimonial Causes Act 
1973, the court will have to ascertain whether or not the petitioner finds it intolerable to live with the 
respondent. Whether the respondent should find it intolerable is of no account. The sole matter in issue 
is whether they genuinely did find it intolerable (Goodrich v Goodrich [1971] 1 WLR 1142, at 
p 1145). It is in this latter type of situation that the courts can truly be said to be concerned with a 
subjective test. 

24 Universe Tankships v ITF, op cit at p 400. 

25 per Sir Roger Ormerod in The Evia Luck (No 2) [1990] 1 Lloyd’s Rep 319, at p 329. 

26 Universe Tankships v ITF, loc cit. 

27 As in the case of blackmail if a threat to report somebody to the police is for a crime which they have in 
fact committed (per Lord Scarman in Universe Tankships v ITF, op cit at p 401). This may not be a 
distinct category since it is presumably contrary to public policy to blackmail somebody. 

28 The ‘Siboen’ and the ‘Sibotre’, op cit at p 336. 

29 Pao On v Lau Yiu Long, op cit at p 636. 

30 There have also been several commentaries by the Law Commission (see Law Commission No 83, 
Report on Defences of General Application and, more recently, Law Commission Consultation Paper 
No 122, Legislating the Criminal Code; Offences Against the Person and General Principles, para 
18.1 and Law Commission No 218, Offences Against the Person and General Principles, para 29). 

31 In most cases the danger will result from a threat uttered to the alleged criminal (see, for example, 
DPP v Lynch, op cit at p 686 and R v Ortiz (1986) 83 Cr App R 173, 176). However, on occasion the 
danger will arise from the factual situation itself: ‘duress of circumstances’ (see R v Conway [1988] 3 
Al ER 1025, 1029). Commentators have regarded the case of R v Crutchley as authority, if dubious 
authority, for the proposition that a threat can amount to duress in criminal law even if it is merely a 
threat to property (R v Crutchley (1831) 5 C & P 133, Nev & MMC 282). Even if this case is authority 
for such a proposition, it is unlikely that modern courts would uphold it (see Lord Simon in Lynch, op 
cit at p 932). See Smith and Hogan, op cit at p 238. : 

32 Rv Graham (1982) 74 Cr App R 235, 238—239. 
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the threat by voluntarily joining a criminal gang or organisation.’ There can be 
no claim of duress if the accused had an opportunity to do something which they 
should reasonably have believed would render the threat ineffective.** The 
accused must desist from the crime as soon as the threat is no longer effective.” 

In some respects, the law of contract and criminal law mirror each other. Thus, 
for example, the possibility of a reasonable alternative to obeying the threat is 
equally important in considering whether there has been duress in both the law of 
contract and criminal law. This reflects the fact that duress is a single concept 
common to many areas of law. However, some of the points are different, 
reflecting the divergent areas of social life that the law is regulating. Committing a 
crime under duress is viewed as more harmful than entering into a contract under 
the same condition. Thus, to constitute duress, threats in criminal law, unlike 
threats in the law of contract, remain threats of physical violence.” 

Whilst family law has not developed the same level of sophistication as that 
found in the law of contract or in criminal law, even prior to the Scottish cases 
some points replicate features of contract and criminal law. Thus, family law had 
already begun to develop a category of illegitimate threats. English commentators 
have frequently argued that the threat in Buckland v Buckland, prosecution with 
the sanction of imprisonment, was illegitimate only because the person concerned 
was innocent of the charge; the Irish authority, Griffiths v Griffiths, being cited in 
support of this proposition.?” Similarly, English family law has already 
recognised an evidentiary test of whether a party has in fact been coerced by 
accepting the notion of approbation now given statutory recognition by s 13(2) 
MCA 1973, which prevents any action being taken on the basis of duress more 
than three years from the date of the marriage ceremony.’ 

In Mahmud, Lord Prosser goes further than contemporary English authorities in 
arguing that if consent is merely to the change of status inherent in marriage, 
without there being consent to sexual intercourse or long-term cohabitation, duress 
will be easier to establish.2? Once again, there is, here, a coincidence between the 





33 Rv Sharp (DB) (1987) 85 Cr App R 207, 214. The accused may be able to pray the defence if they did 
not fully appreciate the nature and attitudes of those in the gang or organisation which they joined (R v 
Shepherd (MB) (1988) 86 Cr App R 47, 51). 

34 Rv Hudson [1971] 2 QB 202, 207; R v Gill [1963] 2 All ER 688, 690. 

35 DPP v Bell [1992] CLR 176, 177. 

36 ‘The less harmful the wrongdoing demanded of the defendant by the person threatening . . . the greater 
the moral ... warrant for giving in to the threat’: Horder, ‘Autonomy, Provocation and Duress’ 
[1992] CLR 706, 707—708. In the original, Horder’s comment is just applied to criminal law but it has 
more general application. It should be noted that duress cannot be pleaded in relation to a charge of 
murder (R v Howe [1987] 1 All ER 771). 

37 Griffiths v Griffiths [1944] IR 35. See, for example, Bromley, Family Law (London: Butterworths, 6th 
ed, 1981) p 91; Cretney, Principles of Family Law (London: Sweet & Maxwell, 4th ed, 1984) p 76. In 
Mahmood, Lord Sutherland interpreted Buckland in this manner (see Mahmood v Mahmood, op cit 
591B—C). 

38 Approbation may also be seen as a way of allowing a party who was coerced into marriage to continue 
the relationship when it has become pleasing to them. However, even without the doctrine of 
approbation, it would still be open to such a party to go through a valid marriage ceremony if they so‘ 
wished. Thus it seems more apt to regard it as an analogous evidentiary test to that which exists in the 
law of contract. 

39 Mahmud v Mahmud, loc cit p 5. Historically, non-consummation was of considerable importance in 
establishing duress in English family law. As late as 1960, the fact of non-consummation is mentioned 
with respect to four of the nine cases discussed in the context of duress and nullity in Rayden on 
Divorce (Jackson and Holgate (eds), Rayden’s Practice and Law in the Divorce Jurisdiction (London: 
Butterworths, 8th ed, 1960) p 77). However, commentators no longer raise the issue of non- 
consummation when discussing duress (see, for example, Cretney and Masson, Principles of Family 
Law, op cit pp 57—60). 
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developing family law concept of duress and the more well-established concept in 
the law of contract and criminal law. Resiling from a contract as quickly as 
possible, or giving up criminal activity as soon as is practicable, both count as 
evidence that the original action was undertaken in a state of duress. Similarly, 
failing to move on from a marriage ceremony to the actuality of marriage, or 
withdrawing from such a marriage as quickly as possible, is, according to the 
Scottish cases, evidence of duress in family law.” 

The difference between legitimate parental pressure and duress is no less subtle 
than the difference between commercial pressure and economic duress in the law 
of contract. It is, however, less developed in the court’s jurisprudence. The need to 
take into account the cultural background and age of the party complaining, 
referred to in both Mahmud and Mahmood, can be regarded as presumptive 
evidentiary tests for the objective existence of duress.*! Nevertheless, 
notwithstanding these tests, the Scottish cases still leave the question of what 
exactly constitutes illegitimate pressure even more uncertain in family law than it 
is in the English law of contract. At what point does drawing attention to the 
undoubted fact that, in some instances, a failure to marry a person of the parent’s 
choosing will cause shame to the party who does not marry, and to the family in the 
community, become duress? It is, of course, essential to remember that even 
within a culture where marriages are not simply a matter of individual choice the 
precise nature of the ‘arranged marriage’ will vary from community to community 
and, indeed, family to family.“ Thus, in some families, to claim shame as a 
consequence of a failure to obey parental wishes will, at best, be hyperbole and, at 
worst, duress. However, in other families the same claim will be an objective 
description of reality.“ Will it also be duress? 

This difficulty in distinguishing legitimate pressure from that which will 
constitute duress becomes particularly problematic in the light of the facts in 
Mahmud. The pursuer, who was from a Muslim, Pakistani background, was prior 
to the marriage ceremony, living with another woman, apparently from an 
indigenous non-Muslim, Scottish background. They had one child and were 
expecting another. This was scarcely a situation sanctioned by Islamic law or 
Pakistani custom. Given this behaviour, it seems not unreasonable to infer that the 
pursuer had rejected, at least in part, the traditions of his community. The pursuer 
entered into the marriage ceremony only as a way of quieting his family’s 
immediate complaints. He never had any intention of entering into a de facto 
marriage relationship. He continued to live with the mother of his child even after 
the marriage ceremony. Some months after the ceremony he reported the 
circumstances which lay behind the ceremony to the immigration authorities, with 
the consequence (that he presumably intended) that his spouse was deported. 
Notwithstanding this history, Lord Prosser accepted that the pursuer had entered 





40 In Hirani, the petitioner cohabited for a period of only six weeks. There was no sexual intercourse. 
Whilst Ormrod LJ does not specifically avert to this in finding that there was duress, it is possible that 
these facts influenced his judgment. 

41 Mahmood v Mahmood, op cit p 592; Shadid Mahmud v Ramat Bano Mahmud, op cit p 5. 

42 A number of academic commentators have remarked on the uncertainty of the law relating to economic 
duress (see, for example, Carty and Evans, op cit). 

43 See, for example, Afshar, ‘Gender Roles and the “Moral Economy of Kin” Among Pakistani Women 
in West Yorkshire’ (1989) 15 New Community 211 passim. 

44 Afshar, op cit at p 217. 

45 Moreover, in these two cases it is necessary to remember that within the Muslim community the notion 
of ‘shame’ can bite deeper than is usual within some other British communities (see, for example, 
Mawdudi, Human Rights in Islam (Leicester: The Islamic Foundation, 2nd ed, 1980) p 24). 
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the marriage under duress. Here, given the circumstances of the case, the degree 
of pressure exerted seems comparatively slight and the room allowed for legitimate 
parental pressure comparatively small. 

How far the situation in Mahmud is analogous with that in the law of contract, 
where signing a contract will not prevent a claim of duress if a party continues to 
make it clear at the time of signature that they still hold their position open, is 
unclear.*® Nothing in the judgment in Mahmud explicitly notes that the pursuer 
made his feelings plain at the time of the ceremony to either the person he married 
or to his family. However, it seems unlikely that his family would have been 
unaware of the pursuer’s personal life. The judgment in Mahmood is clearer on 
this point, noting that the pursuer did tell the defender that she did not wish to 
marry him at the time of the ceremony.“ In Hirani, the judgment noted that the 
petitioner was ‘crying all the way through it [the ceremony] and was utterly 
miserable.’*8 Continuing external indications of opposition to a marriage 
relationship may be an important way of distinguishing pressure which can truly be 
said to be duress and that which is not. 


Legitimacy and Duress 


The facts of the Scottish cases underscore the conceptual limitations of the 
overborne will theory. In both cases the parties were fully conscious of what they 
were doing when they went through with the marriage ceremony. They. uttered 
words of consent and signed forms to signify their conseni. They wished to do 
something else rather than enter into the marriage but, nevertheless, at the time of 
the ceremony they did all they could to signify consent. To say that they did not 
will, what they strove actively to do, would seem a curious choice of language. 
Lord Prosser’s cautious move away from the language of lack of consent is thus to 
be welcomed, even though he does not reject such phraseology in the same robust 
terms as is to be found in the majority judgments in Lynch. Seen in this new 
conceptual light, the actions in duress cases constitute the putting forward of an 
excuse. The final focus is not so much on the state of mind of the parties, but on the 
social or moral judgments to be made about the consequences of actions which 
have been done in that state of mind. However, the cases also highlight the 
difficulties inherent in any attempt to create a coherent, liberal and legitimate test 
for duress. The problem for the court is not only what new stance should be taken 
on duress but also by what right does the court select that stance? 

There are many advantages to a test of duress which rests on a need for physical 
coercion. One advantage is evidentiary. It is comparatively easy to show the 
existence of physical threats. Allegations of economic influence, social ostracism 
or psychological pressure are less susceptible of proof. More importantly, 
however, physical coercion is empirically more likely to be viewed by people as 
illegitimate than any other form of ‘threat.’ 

When Milgram, the social psychologist, sought to measure the degree to which 
people were willing to obey authority, he did so by setting up experimental 
conditions where obedience to authority came into conflict with the principle that 
‘one should not inflict suffering on a helpless person who is neither harmful nor 





46 The ‘Siboen’ and the ‘Sibotre’, op cit at p 336. 
47 Mahmood v Mahmood, op cit at p 590. 
48 Hirani v Hirani, op cit at p 233. 
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threatening to oneself.” He chose this condition not because of his belief in the 
existence of this precept as an absolute, objective moral truth, but because he 
believed it was the moral proposition ‘that comes closest to being universally 
accepted.’° The traditional test of duress is thus one that is likely to fit in with the 
mores of the majority of citizens, whatever their background. By moving away 
from a simple test for duress, based on physical coercion, the court loses this 
advantage. 

J.L. Austin’s paper on excuses has been used to explain the way in which 
concepts like duress vary depending upon the particular obligation the law is 
concerned with. Collins, in his text on contract, cites Austin’s statement: ‘[w]e 
may plead that we trod on a snail inadvertently but not on a baby.”*! The passage 
captures the essence of the legal concept of duress once the notion of the overborne 
will has been abandoned. It is, however, important not to underestimate the 
significance of the term we in this passage. It is this we that causes problems for the 
potential legitimacy of any legal test for duress other than physical coercion. We 
may plead we trod on a snail inadvertently but not if we are a Jain monk where a 
belief in the practice of ahimsa (non-injury) will lead us to sweep the path on which 
we walk so as to avoid injuring any living creature. All sentient beings will seem to 
us to be of equal value.** Excuse pleading is characteristically a social activity 
where the definition of the we is all important. Within the we, decisions of a 
loosely ethical nature are made about what is and what is not acceptable by way of 
an excuse. 

In duress cases the courts sometimes advert to behaviour which they characterise 
as ‘natural’ or ‘normal.’ Such statements imply the existence of a consistent 
social norm that is not the case in a pluralistic society. There is no overarching 
agreement about what is normal or natural. In making statements which suggest 
there is, the courts conceal the reality of their decisions. In reaching a finding of 
duress based upon behaviour which is not physically coercive in cases like 
Mahmud or Hirani, the courts are promoting a particular social standard as one 
which will be enshrined in law. The standard they are approving, a form of liberal 
individualism, is one which is an anathema to some sections of the pepulation. One 
‘we’ is being selected; another rejected. Without the warrant of Parliament, the 
courts are deeming behaviour which is often not criminal to be unacceptable, even 
though just such behaviour has been acceptable to the courts in the very recent 
past. 

There is nothing inherently illegitimate in the courts adjudicating on the relative 
merits of different social norms. It is part of the normal process of civil law 
making. However, in the area of family law the standard now being chosen will 
not achieve the easy legitimacy that physical coercion did. The new standard 
chosen plainly challenges some family forms and cultural practices found in Great 
Britain. 


49 Milgram, Obedience to Authority (London: Tavistock Publications, 1974) p 13. 

50 Milgram, loc cit. 

51 Collins, The Law of Contract (London: Weidenfeld & Nicolson, 1986) p 58. The original passage is to 
be found in Austin, ‘A Plea for Excuses,’ 57 Proceedings of the Aristotelian Society 1, at p 20. 

52 Folkert, ‘Jainism’ in Hinnells (ed), A Handbook of Living Religions (Harmondsworth: Penguin, 1985) 
p 264. 

53 See, for example, Lord Morris in Lynch v DPP, op cit p 918; Lord Wilberforce in Lynch, op cit p 93; 
and Ormrod LJ in Hirani v Hirani, op cit p 233. See also Karminski LJ’s similar statement that the 
petitioner had ‘a proper respect’ for her parents’ wishes in Singh v Singh, op cit p 231. 
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The Scottish cases do much to further analysis of duress in family law. They 
provide points of contact with the English law of contract and English criminal law 
which make a single concept of duress a plausible possibility for the future. 
Moreover, the judgments are capable of being developed in such a way as to lead 
to the abandonment of the fiction of the overborne will. However, they still leave 
much unresolved. The technical tests for duress, though improved, are still vague. 
In addition to incorporating the principles of the Scottish cases, English family law 
might profit from closer consideration of the details of the English law of contract 
when seeking to make these tests clearer. In particular, there is a need for a more 
precise description of the nature of illegitimate as opposed to legitimate pressure. 

The Scottish cases heighten the policy problems already inherent in the new 
approach to duress taken in Hirani. Arguments for the objective foundational 
status of the individualism favoured by academic commentators can be adduced.™ 
However, such a claim limits the arguments that commentators can then use in 
other areas. It is not clear that academic commentators on family law in fact want 
to base their arguments on a purist atomistic, individualist stance. More 
importantly, no one would claim that the courts are consistent throughout their 
entire jurisprudence in their adherence to an individualistic stance. Indeed, even in 
the limited area of duress, the academic literature is redolent with analyses of the 
contradictions in the philosophical underpinnings to judicial statements.* Without 
consistency, legitimacy will be difficult to attain and the courts will leave 
themselves open to the claim that the virtues of individualism are preached only in 
relation to some cultural practices and not others.’ 


1 





54 Bradney, Religions, Rights and Laws (Leicester: Leicester University Press, 1993) ch 2. For an 
attempt to adduce an objective moral foundation for the law of contract, see Brownsword, ‘Towards a 
Rational Law of Contract’ in Wilhelmsson (ed), Perspectives of Critical Contract Law (Aldershot: 
Dartmouth, 1993) particularly at pp 256—269. 

55 There are obvious problems in family law in reconciling the claims of individualism and the desire to 
protect those who are frequently materially or socially disadvantaged, such as, for example, single 
mothers. 

56 See, for example, Lacey, Wells and Meure, Reconstructing Criminal Law (London: Weidenfeld & 
Nicolson, 1990) pp 490— 500. 

57 Claims for the primacy of freedom of speech in the law, which are often based upon notions of 
individualism, have met just such a charge of inconsistency in the debates surrounding the Rushdie 


affair (see, for example, Webster, A Brief History of Blasphemy (Southwold: The Orwell Press, 1990) 


ch 2). 
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A The Death of the Author 


In the essay, ‘What is an Author?’ Michel Foucault drew attention to the fact that 
the notion of the ‘author’ is socially constructed.! Foucault claimed that the 
literary author was invented during the eighteenth century and isolated ‘ownership 
of the text’ as one of the characteristics of the relationship between the text and the 
author. Foucault urged us to imagine a culture where discourse would circulate 
without any need for an author, a world where it did not matter who was speaking.” 
Roland Barthes went one step further and declared the ‘death of the author.’? Barthes 
argued that, once published, the text is no longer under the contro] of the author and 
that the author is irrelevant.* Instead, Barthes asserted that the text is merely a product 
of other texts and can only be understood through those other texts. Individual 
authorship of works is to be replaced by intertextuality.° 

Although this radical questioning of the role of the author has not been 
universally accepted,® it has proved extremely influential within literary 





*Lecturer in Law, King’s College, London. 
My thanks go to Anne Barron, Adam Tomkins and the Copyright Reading Group at Cambridge. 


1 Lambropoulos and Miller (eds), Twentieth Century Literary Theory: An Introductory Anthology 

(Albany: SUNY, 1987) pp 124—142. Moreover, Foucault described the emergence of the modern 

concept of authorship as ‘the privileged moment of individualization in the history of ideas, 

knowledge, literature, philosophy and the sciences.’ 

ibid p 139. 

Heath (ed), Image, Music, Text (London: Fontana, 1977) pp 142— 148. 

ibid p 142. 

‘Any text is a new tissue of past citations. Bits of code, formulae, rhythmic models, fragments of social 

languages, etc pass into the text and are redistributed within it, for there is always language before and 

around the text. Intertextuality, the condition of any text whatsoever, cannot, of course, be reduced to 

a problem of sources or influences; the intertext is a general field of anonymous formulae whose origin 

can scarcely ever be located; of unconscious or automatic quotations, given without quotation marks’: 

Barthes, ‘Theory of the Text’ (trans MacLeod) in Young (ed), Untying the Text: A Poststructuralist 

Reader (London: Routledge, 1981) 31, p 39. 

6 Masten, ‘Beaumont and/or Fletcher: Collaboration and the Interpretation of Renaissance Drama’ in 
Woodmansee and Jaszi (eds), The Construction of Authorship (Durham, NC: Duke UP, 1994) 361, 
p 371. (‘Like bibliography, much of the more self-consciously interpretive ‘‘literary criticism” 
continues to rely implicitly on the assumption that texts are the products of a singular and sovereign 
authorial consciousness.’) For a modern defence of authorship, see Hirsch, ‘In Defense of the Author’ 
in Validity in Interpretation (New Haven: Yale University Press, 1967) pp 1—23. In fact, it has been 
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scholarship and clearly has potential significance for law in general, and copyright 
law in particular. After all, copyright law is a legal institution which declares itself 
as designed to recognise the ‘rights’ of authors — indeed, the French equivalent of 
copyright is called ‘droit d’auteur.’ Copyright law is a system to which the notion 
of the author appears to be central — in defining the right owner, in defining the 
work, in defining infringement. The critique of authorship in literature thus raises 
a number of questions for copyright law: what is the relationship between law and 
literature? Is the legal conception of authorship related to that which has operated 
in literary theory? If so, must law recognise the death of the author? Has it done 
so? Even if copyright need not recognise that death, could it or should it do so? 
Different and often conflicting answers to these questions are offered by David 
Saunders’ Authorship and Copyright (hereafter AC) and many of the essays in The 
Construction of Authorship (hereafter TCA).’ 


B The Historical Connection Between Copyright and 
Authorship 


The claim that the concept of authorship in literature is intimately related to that 
which operates in law is principally an historical claim that copyright law, 
romantic authorship and the overpowering significance of the author were ‘born 
together.’® That is, the link established in law between an author and a work, and 
the romantic conceptualisation of the work as the organic emanation from an 
individual author,’ emerged simultaneously at the end of the eighteenth 
century.!° The consequence of this, it is claimed (by Rose, for example), is that 
the literary critique of authorship threatens the intellectual foundations of 
copyright law. If the legal walls establishing ownership of the text were built on the 
same intellectual foundations as romantic authorship, and those premises turn out 
to be sand rather than rock, copyright will sooner or later come tumbling down. 
Recently, these historical claims have received some support from the researches 





observed that, no matter what Barthes or Foucault may have wished, their texts are still attributed to 
them and probably their estates still reap royalties on their copyrights. See, for example, Miller, 
Authors (Oxford: Oxford University Press, 1989) p 173. Equally, the notion of authorship has.come 
increasingly to dominate other discourses, such as film, where the idea of the film director as author 
(‘auteurism’) has taken a firm hold. Naremore, ‘Authorship and the Cultural Politics of Film 
Criticism’ (1990) Film Quarterly 20: ‘Even though the generation of ’68 produced some of the most 
valuable and brilliantly iconoclastic writing in the history of film, they never really dispensed with 
authorship,’ cited by D’Lugo, ‘Authorship and the Concept of National Cinema in Spain’ in 
Woodmansee and Jaszi (eds), n 6 above, p 327. 

7 These essays were delivered at a conference at Case Western Reserve University in 1991 and 
previously published in (1992) 10(2) Cardozo Art & Entertainment LJ. 

8 Jeffrey Masten is distrustful of the metaphor of birth because it ‘naturalizes and makes inevitable an 
event — or rather, set of events — that were, as I will suggest, contingent and by no means biological, 
transcultural, or even uniformly occurring across discourses and genres within a given culture’ (n 6 
above, p 363). Jane Gaines argues that there are structural similarities between legal and literary 
discourse and that ‘[t]he two discourses inform each other because they share the same cultural root 
buried deep in the seventeenth century’: Contested Culture: The Image, the Voice and the Law 
(London: British Film Institute, 1992) p 23. 

9 Woodmansee, ‘On the Author Effect: Recovery Collectivity’ in Woodmansee‘and Jaszi, n 6 above, 
pp 27—28, argues that ‘[bJoth Anglo-American “copyright” and Continental ‘‘authors’ right” 
achieved their modern form in this critical ferment, and today a piece of writing or other creative 
product may claim legal protection only insofar as it is determined to be a unique, original product of 
the intellection of a unique individual (or identifiable individuals).’ 

10 Barthes also notes that the author is a modern figure: n 3 above, pp 142 — 143. 


974 © The Modern Law Review Limited 1994 


November 1994] Copyright and the Death of the Author 


of historians such as Mark Rose and their conclusions underpin many of the essays 
in The Construction of Authorship."! 

In ‘The Author in Court: Pope v Curll’ (TCA, pp 211—229), Mark Rose 
describes how the English Statute of Anne, passed in 1710, which had not been 
intended to be for the benefit of authors, came to be used by them.” The Statute of 
Anne was a trade regulation device reinstating order to the book trade that had 
been thrown into confusion as a result of the failure to renew the seventeenth- 
century printing licensing laws.! The Act was concerned with ‘books’ and their 
‘proprietors’ (ie the Stationers), not authors and their works. Rose reviews Pope’s 
use of the Statute of Anne to prevent the publication of letters sent by him to Swift. 
Rose argues that the legal holding — that the property in the letter passed to its 
recipient but the literary property was retained by the author — represents a critical 
moment in the development of intellectual property law. Whereas the Statute of 
Anne conceived of property in books as physical objects, in Pope v Curll, Lord 
Hardwicke recognised the author’s right as an intangible right in the ‘work,’ as 
distinct from the book. 

According to Rose, the idea that the author is creator of the text was developed 
further in the second half of the eighteenth century as part of the sustained legal 
debate as to whether authors could claim a common law natural right to property in 
the literature they produce.'* This debate, like the Statute of Anne, was promoted 
by the London publishers, who sought to extend their statutory monopolies, 
limited at most to twenty-eight years, by gaining recognition of a perpetual right 
under the common law. The debate generated a collection of tracts which 
attempted to substantiate this claim to a common law literary property by reference 
to the origins and justifications of property and the nature of authorship.' 
Lockean discourse of property, which speaks of a natural right of property in the 
products of labour, was blended with the acceptance of a literary work as the 





11 For similar historical accounts, see Woodmansee, ‘The Genius and the Copyright: Economic and 
Legal Conditions of the Emergence of the “Author” (1984) 17 Eighteenth Century Studies 425; 
Woodmansee, The Author, Art and the Market: Rereading the History of Aesthetics (New York: 
Columbia University Press, 1993); Carla Hesse, ‘Enlightenment Epistemology and the Law of 
Authorship in Revolutionary France, 1777— 1793’ (1990) 30 Representations 109; Roger Chartier, 
L’Ordres des Livres: Lecteurs, Auteurs, Bibliotheques en Europe entre XIV et XVIII Siécle (Aix-en- 
Provence, Paris: Alinea, 1992). His essay ‘Figures of the Author’ (trans Lydia Cochrane) appears in 
Sherman and Strowel (eds), Of Authors and Origins (Oxford: Oxford University Press, 1994). 

12 Act for the Encouragement of Learning (1710) 8 Anne ch 19. 

13 For the century and a half prior to the lapse of those regulations, the book trade had been in the control 
of the guild of Stationers, who had developed their own system of allocating publishing rights amongst 
themselves. In effect, the Statute of Anne amounted to a reluctant acceptance of this monopoly: Lyman 
Ray Patterson, Copyright in Historical Perspective (Nashville: Vanderbilt University Press, 1968). It 
may be that these propositions are overstated and the idea of authorship was already of some 
importance. The 1710 Act refers to ‘authors’ and makes the continuation of the copyright term from 14 
to 28 years dependent upon the author’s survival. Feather’s claim, in ‘From Rights in Copies to 
Copyright’ in Woodmansee and Jaszi (eds), n 6 above, p 208 that ‘[t]he so-called Copyright Act of 
1710 mentions neither copyright nor authors’ is wrong. Additionally, the Stationer’s use of the claims 
of authors in inducing Parliament to pass the Statute indicates that authorship also had some rhetorical 
power: see Feather, ‘The Book Trade in Politics,’ 8 Publishing History 19, p 45. 

14 The debate is also described by Saunders, Authorship and Copyright (London: Routledge, 1992) 
pp 57—74. 

15 Rose, ‘The Author as Proprietor: Donaldson v Becket and the Genealogy of Modern Authorship’ 
(1988) 23 Representations 51, reprinted in Sherman and Strowel (eds), n 11 above; Rose, Authors and 
Owners: The Invention of Copyright (London and Cambridge, Mass: Harvard University Press, 1993). 
See also De Grazia, ‘Sanctioning Voice: Quotation Marks, the Abolition of Torture and the Fifth 
Amendment’ in Woodmansee and Jaszi (eds), n 6 above, p 298 (‘copyright legislation privileging the 
author emerged at the same time as quotation marks privileging the utterer’). 
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product of an author’s labour to produce a reinterpretation of existing copyright 
rules as a statutory recognition (rather than generation) of an author’s common law 
right. Fears concerning the consequential effects of such a right on the public were 
answered by confining the proprietary right to those elements of the work in which 
the author’s personality is individualised, namely the expression, leaving the 
underlying ideas free for public use and criticism. While the House of Lords 
ultimately ruled against this common law right, the widespread debate laid a 
grounding into which the romantic conception of authorship could be reimported 
from Germany through the likes of Samuel Taylor Coleridge. In this way, Rose 
confirms Foucault’s hypothesis that the modern conception of authorship was 
grounded in and intimately linked with claims to literary proprietorship. 


C The Survival of Authorship in Modern Copyright 


Assuming a strong historical connection between literary authorship and literary 
property, a number of attempts have been made to show that the critique of 
romantic authorship signified by the notion of the death of the author implies ‘a 
necessary rethinking of the role of authorship in copyright law. If the two concepts 
of authorship and literary property emerged at the same time, based on common 
conceptions of individualism, personality and creativity, then it might be 
reasonable to expect the concepts to disappear at the same time. 

Indeed, it has been argued that the death of the author in literary theory has 
already been paralleled by the demise of copyright and its replacement with trade 
marks law.!” Evidence for this tendency is said to be found in the proliferation of 
cases complaining that a person’s image, look, personality or voice have been 
misappropriated. The boundaries of copyright law, built on the concept of 
authorship, no longer correspond to our ideas of what should be protected ‘and the 
more flexible actions in privacy, personality and passing off have been employed 
instead. Indeed, the failings of copyright have resulted in a strengthening of the 
actions which have been developed to fill the gap — which, in turn, make 
copyright law increasingly insignificant. '® 

This argument that ‘copyright is dead’ is, however, unconvincing. Although it is 
true that copyright law has failed to be the prime legal mechanism for the 
expression of the needs or interests of those involved in character or personality 
merchandising, it is difficult to see how this failing represents the death of 
copyright law. Indeed, the history of copyright is the history of its expansions into 
new domains — photography, sound recordings, films, computer programs.!° 
Only from a very limited viewpoint can its failure to expand into the domain of 


16 Rose’s use of Hargrave’s An Argument in Defence of Literary Property (1774) is somewhat 
problematic. The other tracts Rose cites appear to base their claims to literary property on Lockean 
theory, but Hargrave’s is unusual in emphasising that the text bears the imprint of the author’s 
personality. It is therefore something of an overstatement to treat Hargrave as representative of late 
eighteenth-century legal thought. 

17 Gaines, n 8 above, p 25. See also Lury, Cultural Rights: Technology, Legality and Personality 
(London: Routledge, 1993). ‘ 

18 In the UK, eg, by Mirage Studios v Counter-Feat Clothing [1991] FSR 145; in US, see Coombes, 
‘Author/izing the Celebrity: Publicity Rights, Postmodern Politics and Unauthorized Genders’ in 
Woodmansee and Jaszi (eds), n 6 above, pp 101—131. 

19 Recognised respectively by the Fine Arts Copyright Act 1862 (photographs), Copyright Act 1911 
(sound recordings), Copyright Act 1956 (films) and Copyright (Amendment) Act 1985 (computer 
programs). 
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protecting personality rights be seen as signalling copyright’s (or the author-in- 
copyright’s) demise. Copyright remains a stronger and preferable form of 
protection for creators and proprietors in the considerable area to which it extends. ` 

In fact, as is clear from the essays in The Construction of Authorship, there is 
plenty of evidence that copyright law continues to employ the rhetoric and 
conceptual underpinnings of authorship, in both the judicial and legislative arenas. 
The United States Supreme Court’s decision in Feist v Rural Telephones, to the 
effect that a telephone directory is not a work of authorship, has been treated as 
demonstrating the power’ of romantic preconceptions which continue to inform 
judicial interpretation of the copyright statute. In that decision, Justice O’Connor 
declared that it was a constitutional requirement that a work must have some 
creativity to be protected by copyright and that an alphabetically arranged list of 
names did not bear the stamp of such creativity. For the Supreme Court, then, 
authorship in law required some expression of personality rather than mere sweat 
of the brow.?! 

At a legislative level, the continuing prominence of romantic conceptions of 
authorship can be seen in the recent recognition, in both the United-States and the 
United Kingdom, of ‘moral rights’ — that is, personal rights of authors and artists 
to be named in relation to the work and to control alterations of the work.”” As 
Jaszi comments: ‘The instance of moral rights is but one example of how Romantic 
conception of authorship is displaying a literally unprecedented measure of 
ideological autonomy in legal context. Recent copyright decisions show that even 
as scholars of literary studies elaborate a far-reaching critique of the received 
Romantic concept of authorship, American lawyers are reaching out to embrace 
the dull range of its implications.’ 

The poststructuralist critique of authorship appears so far to have had no 
significant influence on copyright law which has continued to employ romantic 
images of authorship, at least in some contexts. This immunity of copyright law’s 
notion of authorship to the radical destabilisation of the same notion in the literary 
field seems less surprising, given the historical insights of some of the essays in 
The Construction of Authorship and the more general insights proffered by David 
Saunders’ Authorship and Copyright.” 

Some of the contributions to The Construction of Authorship indicate that the 
historical connection between authorship in law and literature, suggested by 
Foucault and maintained by Rose, is strongly in need of qualification.” In truth, it 


20 113 L Ed 358; 111 S Ct 1282 (1991). 

21 ‘What is important about Feist, for our purposes, is the gap that it discloses between the legal and the 
literary debate over the notion of the author.’ Price and Pollack, ‘The Author in Copyright: Notes for 
the Literary Critic’ in Woodmansee and Jaszi (eds), n 6 above, p 441. 

22 Copyright, Designs and Patents Act 1988, Ch IV (UK); Visual Artists Rights Act 1990 (104 Stat 5128) 
(US) 


23 Jaszi, ‘On the Author Effect: Contemporary Copyright and Collective Creativity’ in Woodmansee and 
Jaszi (eds), n 6 above, p 35. Kernan, The Death of Literature (New Haven: Yale University Press, 
1990) p 950. Gaines, n 8 above, argues that the author is dying in copyright and that moral rights are 
‘symptoms of the displacement of the author.’ 

24 Saunders has many other goals. In particular, he argues that both literary historians and 
poststructuralist theorists have been unduly preoccupied by authorship and subject-centred accounts. 
For a more balanced summary, see Review (1993) Entertainment LR 59, and Vanden Bossche (1993) 
36 Victorian Studies 487 (claiming that Saunders misrepresents other historical accounts). 

25 Indeed, as the French literary historian and bibliographer Roger Chartier has pointed out, Foucault’s 
historical account, while incomplete, was more sophisticated than is frequently suggested: ‘in no way 
does he [ie Foucault] postulate an exclusive and determinant connection between literary property and 
the author function’: see Sherman and Strowel (eds), n 11 above. 
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seems, the author-function has operated in different contexts at different times and 
in different ways, all of which have been layered on top of one another. The 
emergence of the proprietary author at the end of the eighteenth century may thus 
represent the growth of the powerful, modern, romantic conception of authorship, 
but the histories fail to establish conclusively any causative, necessary or 
determining link between the legal and the literary. All there is is'a complimentary 
and reinforcing connection, a parallel development. 

The first important qualification of Rose’s history is to be found in the 
observation that concepts of authorship had long played some role (if not a critical 
one) within literary discourse. Masten, for example, has discovered that the 
increasing use of the ascription ‘anonymous’ around 1676 ‘begins to signal the 
author-ization of a text, the importance that someone, anyone, is spéaking. The 
author’s emergence is marked by the notice of its absence’ (TCA, p 362). 
Furthermore, bibliographers have found that in the two centuries prior to the 
eighteenth century, it became increasingly common for books to contain the works 
of single rather than several authors. In this period, ancient texts were more 
frequently attributed to a single name than works in the vernacular where the 
privilege of being named was reserved for only a few great literary figures. 
Moreover, according to Foucault himself, prior to the eighteenth century, 
attribution of authorship had been orthodox in relation to scientific texts but not 
literary discourse, and the period merely saw a reversal of that orthodoxy. 

A second qualification lies in the fact that authorship also operated as a category 
within law prior to the ‘literary property debate’ of 1760—1775. In the two 
centuries before that, in England and elsewhere, it had been required that texts 
were attributed to authors as part of the penal control of literature for the purposes 
of censorship.”° Foucault’s version of history recognised that the author-function 
in relation to ownership was preceded by the author as the subject of punishment. 
A further qualification of the Foucaultian thesis on authorship is that even ideas of 
literary proprietorship can be found earlier than the eighteenth century. As 
Lindenbaum’s discussion of ‘Milton’s Contract’ (TCA, pp 175— 190) illustrates, 
writers were able to use their personal property rights in unpublished manuscripts 
to exact a fee from publishing stationers. More significantly, Feather’s essay, 
‘From Rights in Copies to Copyright’ (TCA, pp 191—209), examines the concept 
of the author as proprietor of the text in the regulation of the book trade prior to the 
eighteenth century. Feather finds some evidence of recognition of an author’s right 
— first, in the grant of some printing patents to authors; and, secondly, through the 
development of practices of paying authors for their ‘copies.’ He concludes that, 
while it would be ‘perverse’ to claim that authors’ rights were widely recognised in 
pre-revolutionary England, ‘it would be more accurate ... to suggest that they 
were dimly perceived’ (TCA, p 208). 

These qualifications of the assertion of a twin birth of copyright and authorship 
are important not because they suggest there is no relationship, but because they 
add an element of contingency and complexity to the history. The works suggest, 





26 Ross describes how authorship and publication were used as instruments of social control in the 
regulatory practices that were derived from royal proprietorship and directed at the threat of sedition: 
‘Authority and Authenticity: Scribbling Authors and the Genius of Print in Eighteenth Century 
England’ in Woodmansee and Jaszi (eds), n 6 above, p 242. Chartier confirms the view that the author 
was the fundamental mechanism for the designation of books and ‘an essential weapon in the struggle 
waged against the spread and distribution of texts which were thought to be heterodox’ in sixteenth- 
century France, but that liability was in no way greater than publisher, bookseller, hawker or owner: 
see Sherman and Strowel (eds), n 11 above, p 19. 
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at least, that it has been possible to conceive of authorship prior to copyright and 
the proprietary author prior to romanticism. Authorship in copyright is not, even 
in its historical foundations, simply equatable with authorship in literature and, 
therefore, a critique of literary authorship need not necessarily strike at the roots of 
copyright law. The prehistories of authorship and copyright make much less 
surprising the failure of copyright to automatically respond to developments in 
literary discourse. 

This increased sophistication, however, does not explain how those 
developments specifically based on romantic conceptions of authorship are capable 
of surviving the critique and there can be little doubt that, since 1800, cultural 
assumptions about authorship have informed the development of copyright law.?’ 
The influence of romantic conceptions of the relationship between an author and 
his work can be seen to have operated in the actions of legislators and judges in 
extending the duration of the copyright owner’s monopoly ,* the narrowing of the 
fair use defence,” as well as the extension of the copyright owner’s rights to 
cover derivative works (such as translations) and other sources of remuneration 
(such as performances).*° Furthermore, romantic conceptions of creativity have 
operated to define the domain of creative works and thus to limit the scope of 
subject matter protectable by copyright. Bernard Edelman, for example, has 
argued that the limitation of droit d’auteur protection in France to ‘toutes les 
oeuvres de beaux arts’ posed problems for legal protection of photography in the 
mid-nineteenth century.*! It was only when economic pressures brought about 
reconceptualisation of the photographer as a creator and photography as art that 
French copyright law admitted photography to the sacred pantheon of copyright 
works.*? In a similar vein, Marjut Salokannel has exposed the way in which it was 





27 Streeter, ‘Broadcast Copyright and the Bureaucratization of Property’ in Woodmansee and Jaszi (eds), 
n 6 above, p 304. (‘The conceptual system of copyright relies heavily on this construct. Although the 
individuality of the author seems obscured by the commercial concerns of Anglo-American copyright 
law, the categories associated with this law, such as originality and the distinction between an idea and 
its expression, are derived from the romantic image of authorship as an act of original creation whose 
uniqueness springs from and is defined in terms of the irreducible individuality of the writer.”) 

28 1814 Copyright Act (extending the period to 28 years or life of the author, whichever was the longer) 
and Literary Property Act 1842 (42 years or the life of the author plus seven years). In fact, 
Wordsworth played a significant part in supporting Sergeant Talfourd’s attempts to extend the duration 
of copyright which culminated in the 1842 Act. See Feather, A History of British Publishing (London: 
Routledge, 1988) p 171; Woodmansee and Jaszi, ‘Introduction’ in Woodmansee and Jaszi (eds), n 6 
above, pp 4—5. 

29 By the mid-nineteenth century the court no longer looked to see whether the defendant had produced a 
new work but looked at what he had taken: what a derivative user added was, by and large, irrelevant. 
Compare Sayre v Moore (1785) in Cary v Longman (1801) 1 East 358, 359n; 102 ER 138, 139n; with 
West v Francis 5 B&Ald 737, 106 ER 1361; Bramwell v Halcomb (1836) 2 My & Cr 737, 40 ER 
1110. 

30 In the United States, the case of Daly v Palmer (1868) 6 Fed Cas 1132 (CCSDNY) — recognising a 
right to perform dramatic compositions under the 1856 Act (11 Stat 138) — has been called ‘the first 
great intellectual leap, auguring copyright’s break from the confines of copies and the eventual 
statutory expansion of derivative rights.’ Goldstein, ‘Derivative Rights and Derivative Works in 
Copyright’ (1982) 30 J Copyright Soc’y USA 209, 213. Saunders would not deny that such factors 
were influential, n 14 above, pp 144—145, 148. 

31 Edelman, Ownership of the Image: Elements for a Marxist Theory of Law (trans Kingdom, London: 
Routledge, 1979); Tagg, The Burden of Representation (London: Macmillan, 1988) ch 4. No such 
limitation of the domain of copyright has been made explicit in the United Kingdom, though 
commentaries reveal that an association between copyright and ‘literature and the fine arts’ has 
operated since the 1830s when copyright came to define itself as a domain distinct from patents and 
designs, and under the influence of international treaty negotiations adopted a form similar to 
continental copyright. For an illustration, see Talfourd’s attempted codification in 1837. 

32 Edelman’s analysis of the history is linked with his account of how law and other ‘ideologies’ are 
necessarily connected. In contrast, if Saunders accepted that romanticism had played a role in these 
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necessary to redefine cinema around a single individual author — the director as 
‘auteur,’ so that the film could be seen as a creative product — as art — and be 
granted copyright protection.” ; 

In Authorship and Copyright, Saunders blends historical review with the 
theoretical insights of systems theory to provide a more thoroughgoing explanation 
of why copyright law has proved immune to poststructuralist questioning of 
authorship.*4 Saunders observes from the histories of the development of 
copyright law in the United Kingdom, United States, France and Germany that law 
is ‘an independent and variable phenomenon of culture’ (AC, p 6), the product ofa 
vast array of legal and cultural influences (AC, pp 11, 40, 94) which are not 
reducible to consciousness, economic, language, etc. Thus, he says that the “book 
describes the historical variability, complexity and technicality of law, legal 
systems and customary practices concerning literary and artistic property’ (AC, 
p 246, n 17). For example, when the legislature enacts a copyright law, many 
different influences are operating — some legal and some from outside law. 
Similarly, when a judge interprets the copyright law, he or she is likely to be much 
more concerned with legal coherence and continuity — with the presentation of the 
law as a logical whole — than with literary theory.*° Given the conclusion that 
legal forms are a result of a complex interaction of legal and non-legal influences, 
Saunders argues that there is no necessary relationship between law and culture. 
That is not to say that cultural discourse never has an impact upon law,*® but 
rather that where culture has influenced law, this influence has been coincidental. 
More specifically, the aesthetic persona has less directed copyright than 
overlapped with it (AC, p 212). In fact, where culture influences law it does so 
(and can only do so) in legal terms. 

This independence of the legal from the literary notion of authorship can easily 
be seen in the way in which the concept of authorship operates within Anglo- 
American copyright law. More specifically, the concept of authorship is 
sometimes present and sometimes absent within copyright discourse. According to 
Streeter, copyright demonstrates a ‘mixture of indifference and obsession’ with 
authorship (TCA, p 305).37 While copyright may be built on an image of creative 
authorship, copyright law uses that image as a point of attachment — a point at 
which to ascribe a property right and by which that right can be determined. But 
the essence of that ascription is that it is a divestible or alienable right. In law, 





developments, it would not be because the law had to take account of cultural assumptions but because 
it chose to. 

33 ‘Film Authorship in the Changing Audiovisual Environment’ in Sherman and Strowel (eds), n 11 
above. 

34 The use of systems theory is more implicit than explicit, though Saunders cites Luhmann’s The 
Differentiation of Society (trans Holmes and Larmore) (New York: Columbia University Press, 1982) 
n 14 above, p 6. 

35 This is illustrated by two essays in The Construction of Authorship: Price and Pollack emphasise the 
significance of the analogy between patent law and copyright law in the development of copyright 
(Price and Pollack, n 22 above, p 443), while de Grazia emphasises the significance of literary 
proprietorship in the Supreme Court’s decision in the defamation case between the psychoanalyst Paul 
Masson and The New Yorker (n 15 above, p 289). Another significant influence on copyright’s 
development is the growing prominence afforded by the law to the idea of restitution and unjust 
enrichment. See Gordon, ‘On Owning Information: Intellectual Property and the Restitutionary 
Impulse’ (1992) 78 Villanova LR 153. 

36 Saunders argues that law has become steadily ‘aestheticised’ (n 14 above, p 188) by way of ‘a re- 

orienting of certain areas of law towards the magnetic image and ideal of aesthetic personality’ (ibid 

pp 190, 210). ' 

37 n30 above, p 305. 
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authorship is a point of origination of a property right which, thereafter, like other 
property rights, will circulate in the market, ending up in the control of the person 
who can exploit it most profitably 3° Since copyright serves paradoxically to vest 
authors with property only to enable them to divest that property, the author is a 
notion which needs only to be sustainable for an instant. 

This means that copyright law is able to imply and invent authors where there is 
no corresponding (cultural or other) ‘reality.’ Despite the argument that the 
Supreme Court decision in Feist is a recognition of romantic authorship, it also 
exemplifies the simultaneous independence of legal conceptions of authorship. 
For, despite the rhetoric of Justice O’Connor, the test of originality recognised was 
one of ‘minimal creativity.’ There is no requirement that the work be of any 
artistic quality.” As Pollack and Price note, few items are below this level of 
originality (TCA, p 455).*! Similarly, in the United Kingdom, the critical stamp 
of authorship — originality — can be found in a verbatim report of a speech,” or 
the ‘automatic writings’ of a spiritual medium.“ More radically still, the 
Copyright Act 1988 recognises investments of capital and administrative 
organisation as constituting authorship of films and sound recordings.“ The Act 
even ‘invents’ authors for computer generated works, where no human author 
exists. 

At the same time as the law can invent authors where romantic literary theory 
would deny them, law can deny authorship where literary theory might recognise 
it. Thus, copyright law denies authorship to the contributor of ideas“ and, in 
cases of collaborative works, frequently refuses to recognise contributors as 
authors in an attempt to simplify ownership.“ Because a single property owner 
means that assignments and licences of copyright are easier and cheaper to effect, 
copyright law prefers to minimise the number of authorial contributions it is 
prepared to acknowledge rather than reflect the ‘realities’ of collaborative 
authorship. To simplify ownership in this way may privilege certain contributions 
over others, but it provides a property nexus around which contractual 





38 ‘It can be argued that copyright as a whole serves the interests of publishers and distributors more 
closely than it serves the interests of either authors or users of copyrighted works’ (n 30 above, p 306). 

39 Ginsburg has argued that Anglo-American copyright law has always protected works of commercial 
value as well as works of creativity: see ‘Creation and Commercial Value: Copyright Protection of 
Works of Information’ (1990) 90 Columbia LR 1865. Indeed, she also demonstrates that early French 
copyright law also protected such ‘works of sweat’: see Ginsburg, ‘A Tale of Two Copyrights: 
Literary Property in Revolutionary France and America’ (1990) Tulane LR 991, reprinted in Sherman 
and Strowel (eds), n 11 above, ch 7. 

40 Here law’s instinct of self-preservation causes it to deny itself the power to discriminate between 
works of high and low quality, and instead to identify ‘original literary works’ objectively by 
determining whether the work was produced by the author rather than being wholly copied: see Price 
and Pollack, n 22 above, p 453 (‘trying to determine who is an author has the general tendency to 
implicate the aesthetic test, one that has been so strongly eschewed by American law’). 

41 Price and Pollack, n 22 above, p 455 n 57. 

42 Walter v Lane [1900] AC 539. 

43 Cummins v Bond [1927] 1 Ch 167; Leah v Two World Publishing [1951] Ch 393. 

44 Streeter describes how the ‘relatively authorless medium of television is constituted in part by a set of 
legal practices that nominally rest on a romantic notion of literary authorship’ (n 30 above, p 305). 

45 Kenrick v Lawrence (1890) 25 QBD 99. 

46 Wiseman v Wiedenfeld [1985] FSR 525. In the context of property law, this has been referred to as the 
agglomerative tendency: see Donahue, ‘The Future of the Concept of Property’ in Pennock and 
Chapman (eds), NOMOS XXII: Property (New York: New York University Press, 1980) pp 28—68. 
Similar simplifying practices have also operated in the book trade: see Masten, n 6 above, p 364 
(citing Bentley, The Profession of Dramatist in Shakespeare’s Time (Princeton, NJ: Princeton 
University Press, 1971) p 199). 
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arrangements can be made recognising the value of those other contributions.” 

This independence of copyright law from literature is less obvious in civil law 
jurisprudence. In particular, the French law of ‘droit d’auteur’ appears to be much 
more closely aligned with literary conceptions of authorship than Anglo-American 
copyright law. In fact, Saunders sees the French law as a ‘limiting case’ against 
which to test his thesis that law and literature are independent systems with no 
necessary internal correspondence (AC, pp 75, 80, 194). However, Saunders 
chooses a number of examples where French law has granted protection where 
there is no ‘creative author’ — in particular to computer programmers — to 
demonstrate that the limits of ‘droit d’auteur’ are not intrinsically linked with those 
of literary authorship (AC, pp 198—199). Where they have been so linked, 
Saunders argues, that is because French law has chosen to do so. 

In light of the observation that law is not reducible to culture, Saunders argues 
that the poststructuralist critique of authorship has no necessary implication for 
copyright law. Even if Barthes were ‘right’ and the author is dead, law does not 
have to accept this ‘truth.’ The goals and functions of copyright law are different 
from those of literary theory (AC, p 223), and just because Barthes says that the 
author is dead does not mean that the publishers suddenly stop administering their 
copyrights or paying authors’ royalties. To believe that it would have had such an 
effect was ‘a sign of naivety or aesthetic arrogance’ (AC, p 233). Barthes’ 
conclusions may come to influence copyright law, but if they do come to be 
incorporated into copyright, Saunders’ point is that they will be incorporated as 
legal principles, as ‘law’s truth.’ The fact that there is a gap between the legal 
concept of authorship and the understanding of authorship in literary circles simply 
does not matter (AC, p 223). 

Saunders’ observations concerning the distinctiveness of the literary and legal 
. , fields help us to avoid the real problems that would be faced if the poststructuralist 
“critique had to be incorporated into or accommodated by law. In so far as. Barthes’ 
claim is an extension of Saussurean linguistics — that the meaning of texts derives 
from a system of ‘signifiers’ and ‘signifieds’ rather than from the author — it is 
difficult to see exactly what this would mean for copyright law. This is because the 
relationship between copyright law and ‘meaning’ is extremely troublesome. In 
some ways copyright is not about meaning at all, so that the radical critique would 
fail to bite. Literary copyright is limited to the particular arrangement of words in 
the text and colourable variations thereupon.** The ‘idea-expression dichotomy’ 


47 Furthermore, a variety of conceptions of authorship operate within copyright law, even if these 
different conceptions are frequently presented as unitary and coherent. For example, within existing 
UK law, a film director is treated as if he were an author for the purposes of ‘moral rights,’ but not for 
the purposes of deciding who is the ‘first owner’ of copyright in the film: ss 80(1) and 9(2)(a) of the 
Copyright, Designs and Patents Act 1988. It will be necessary to modify this position in the light of EU 
Directives requiring that the principal director be recognised as one of the authors of a film for the 
purposes of determining the duration of protection and ownership of rental and lending rights. As 
regards US law, see also Jaszi, n 24 above, p 49 n 69, arguing that copyright uses different 
conceptions of authorship in considering acquisition and infringement. 

48 Although the definition of literary work includes texts which provide information and instruction, it 
confers protection also on those which merely provide pleasure: see Hollinrake v Truswell [1894] 3 Ch 
420. However, in Exxon Corp v Exxon Insurance [1981] 2 All ER 495, [1981] 3 All ER 241, the Court 
of Appeal denied copyright protection to a single invented word on the grounds that it had no meaning. 
The perceived meaning of a text plays some role in determining the boundaries of the property right. In 
deciding whether the appropriation is substantial, the courts will look at the ‘significance’ of what has 
been copied. Whether the quality part has been taken may then depend upon the ‘meaning’ of that part. 
In the United States, the question of whether a use of copyright work is ‘fair’ depends in part on 
whether it is ‘transformative,’ and a use is said to be ‘transformative’ if it changes the ‘meaning’ of 
what has been appropriated: see Campbell v Acuff-Rose Music Inc (1994) 127 L Ed 2d 500, 515. 
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— ‘a tour de force of ideological mediation’ — confines the property in a work to 
‘expression’ and leaves ideas freely available to the public.” In as much as the 
poststructuralist critique alerts us to the inevitability of intertextuality, that is of the 
penetration of one text by others, copyright law already acknowledges the needs 
and rights of others to draw on copyright work. The ‘idea-expression’ dichotomy . 
operates to permit, excuse and sanction the reuse of ideas which inevitably seep 
from work to work, and defences of fair use and fair dealing allow the 
reproduction or appropriation of the text itself.5! 


D The Future of Authorship and Copyright 


Rather than viewing law as a reflection of literature, Saunders prefers to see 
copyright as constituted more by specific institutional practices established in 
particular technological environments. According to such an account, new 
technologies pose much more of a threat to the sustainability of copyright law than 
do insights from literary theory. These technologies operate both to create new 
subject matter needing protection and to provide new ways. of replicating or 
distributing existing subject matter.” Each deals its own blow to the integrity of 
copyright. As a result of the acceptance of new subject matter, such as sound 
recording and films, it has been argued that copyright as ‘author’s rights’ is now 
dead (although the institution of copyright remains intact).5? While recognition of 
protection for “entrepreneurial works’ has involved changes in copyright and these 
entrepreneurial works are now of greater economic significance than traditional 
authorial works, authorial works still constitute a significant (and sustainable) part 
of copyright law. it i 

A more serious challenge to copyright is felt to result from new modes of 
distribution — such as digitalisation, Internet and ‘information superhighways.’ 
These technologies change the ‘form’ of works, so that the boundaries of the 
properties can no longer be defined by anachronistic ideas of print and texts.54 
These new technologies of distribution also threaten copyright because they make 
it easier to infringe and more difficult to police infringement. In effect, distribution 
of works is relocated from the public domain of the market place, where 
transactions are visible and easily regulated, to the private world of the home and 


eee 

49 De Grazia, n 15 above, p 300 (citing Boyle, ‘A Theory of Law and Information: Copyright, Spleens, 
Blackmail and Insider Trading’ (1992) 80 California LR 1413). 

50 Litman, ‘The Public Domain’ (1990) 39 Emory LJ 965. See more generally Yen, ‘The 
Interdisciplinary Future of Copyright Theory’ in Woodmansee and Jaszi (eds), n6 above, 
pp 159—173. Ñ 

51 For a startling example, see Swan, ‘Touching Words: Helen Keller, Plagiarism, Authorship’ in 
Woodmansee and Jaszi (eds), n 6 above, pp 57— 100. 

52 For example, the Fine Art Copyright Act 1862 granted protection to photographs and protection to 
existing copyright works from being reproduced by photographic means. Equally, digitalisation 
presents opportunities for new methods of appropriation and new works claiming protection: see eg 
Sanjek, ‘‘‘Don’t Have to DJ No More”: Sampling and the “Autonomous” Creator’ in Woodmansee 
and Jaszi (eds), n 6 above, pp 343—360. 

53 Turkewitz, ‘Authors’ Rights are Dead’ (1990) 38 J Copyright Soc’y USA 41. 

54 Such changes will require that the text be reconceived and that new ways of identifying the boundary 
between what is mine and what is yours be established. The reformulation of the ways in which works . 
are identified, their boundaries ascertained and remunerations allocated are likely to rely increasingly 
on statistical approximations, while users are much more likely to be charged by reference to ‘time’ 
rather than numbers of pages. 
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office. However important all these threats are for the future of copyright, for 
Saunders they are interesting only in so far as they see crisis of copyright in 
technological changes, rather than changes in the literary notion of authorship. 
Although technology may require the development of new practices if copyright is 
to be sustained, it is technology — not the death of the author — that poses the chief 
threat to copyright. 

David Saunders’ observation that copyright law and literature are distinct 
domains is a useful antidote to those who would have us believe that copyright and 
literature mirror each other. What Saunders does not do, which he might have 
considered, is to go further and examine when, why and by what methods 
copyright law has come to adopt concepts drawn from cultural discourse and (in 
particular) how those concepts operate in law. For example, Saunders offers no 
explanation as to why, suddenly, the Supreme Court of the United States has 
required that works display minimal creativity before they can be protected.56 
Saunders does, however, suggest that the ‘aesthetic persona as a positivity is now 
in the ascendant’ (AC, p 23) and that it is exerting an increasingly strong influence 
upon law. That is, though there is no necessary reason why copyright law must 
accommodate aesthetics, the increasing pervasiveness of the ideal of aesthetic 
personality is leading to a progressive aestheticisation of law (AC, pp 186—211). 
Nevertheless, the argument that legal discourse is a result of many complex 
pressures (AC, p 212) provides us with no practical or theoretical insights into 
when the legal system will take notice of such cultural developments.*” As 
Woodmansee remarks, ‘the problem of how these two levels of discourse — the 
legal-economic and thé aesthetic — interact is one that historians of criticism have 
barely explored.’* Saunders does little to develop this exploration. 

Saunders also fails to indicate how copyright law could, or indeed whether it 
should, accommodate the poststructuralist critique of authorship. In contrast, a 


nnn. TTF 


55 DeGrazia, n 15 above, pp 301—302 (‘Photography, tapes, videos and xerography have blurred, if not 
dissolved, proprietary boundaries, allowing for the ready appropriation of materials . . . In the context 
of such technologies, the strict upholding of quotation marks might appear quaint and outmoded, an 
anxious gesture against an onrushing future’). In such environments, instrumentalist techniques of 
regulation tend to be both practically ineffective and politically incompatible with values such as 
privacy. More specifically, identifying use of a protected work for which a person would be liable will 
become as problematic as those faced in relation to, for example, reprography or home-taping. It 
seems likely that new modes of regulation and especially self-policing may prove necessary. 
Production costs could be recouped through the grant of blanket licences, one-off charges to those who 
enter works into a distribution system, coupled with possible extraction charges for users. It might well 
be that the technologies which provide new modes of distribution can also produce new techniques of 
identifying and monitoring uses of works, through, for example, electronic coded tags or coding of 
complete works or through auditing the computer’s memory. 

56 Saunders explains the recent recognition of moral rights in the US merely by resort to obligations of 
international law imposed by Article 6 bis, Berne Convention to which the US recently became a 
signatory: n 14 above, pp 196—206, 210. Alternatively, moral rights might be justifiable without any 
need to accept ‘romantic authorship’: see Ginsburg, ‘Moral Rights ina Common Law System’ (1990) 
Entertainment LR 121. 

57 In contrast with Saunders, Gaines’ Contested Culture tries to provide some analysis of when, why and 
how law acknowledges literature. Using insights drawn from the work of Gramsci and Althusser, 
Gaines attempts to meet ‘the theoretical challenge of relative autonomy,’ namely, how to represent 
political, social, economic, legal and cultural forms as connected and yet disconnected. Noting that 
‘ideology works through us, often with our own enthusiastic cooperation,’ Gaines argues that 
connections between law and culture can be found explicitly where law refers to custom, and implicitly 
where law is ‘mixed with pithy sayings, homely analogies, personal judgments and frank 
characterisations,’ that is, ‘common sense’ drawn directly out of shared knowledge in the culture: see 
n 8 above. 

58 Woodmansee (1984) n 11 above, p 440. 
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number of essays in The Construction of Authorship appear to advocate that 
copyright law should be more sceptical about the role of authorship. These 
normative claims are based on the perception that the preoccupation of copyright 
with a romantic conception of authorship is unsatisfactory. It is unsatisfactory, 
first, because it does not correspond to or accord with ‘reality.’ While a number 
of the essays in The Construction of Authorship explore collaborative writings in 
history,” others suggest that collaboration is still a very common form of writing 
practice. For example, Andrea Lunsford and Lisa Ede, in ‘Collaborative 
Authorship and the Teaching of Writing’ (TCA, p 418), found that ‘much or most 
of the writing produced in professional settings in America is done collaboratively, 
and that, in fact, much of what we call creative writing is collaborative as well, 
though it almost always flies under the banner of single authorship.’ However, 
according to Jaszi and Woodmansee, copyright law — based on romantic 
authorship — presumes a solitary author. For Jaszi and Woodmansee, copyright 
law should ‘correspond’ with ‘the realities of contemporary polyvocal writing 
practice — which increasingly is collective, corporate and collaborative’ (TCA, 
p 38), rather than shoehorn different writing practices into a single inflexible legal 
conception of authorship. In ignoring these realities, copyright law is not only 
dishonest but marginalises or denies these practices. 

For Jaszi and Woodmansee, however, a further reason as to why copyright law 
should pay more attention to literary discourse is that romantic preoccupations 
operate to exclude many deserving works from protection.*! For example, ideas 
of individual creativity result in denials of ‘protection to folklore and items of 
cultural heritage that are valued chiefly for their fidelity to tradition rather than 
their deviations from it? (TCA, p 11). Furthermore, the requirement of fixation 
denies protection to improvised works and works of oral tradition. Another 
reason to ‘reestablish communication between the two disciplines’ (TCA, p 28) is 
that technological developments will make the romantic conception of authorship 


59 Jaszi, n 24 above, p 50. 

60 Masten, n6 above; Thomas, ‘Reading and Writing the Renaissance Commonplace Book’ in 
Woodmansee and Jaszi (eds), n 6 above, pp 401— 415; Gere, ‘Common Properties of Pleasure: Texts 
in Nineteenth Century Women’s Clubs’ in Woodmansee and Jaszi (eds), ibid pp 383—399. 

61 A further reason why copyright law might helpfully reconsider ideas such as ‘authorship,’ ‘originality’ 
and the ‘idea-expression dichotomy’ is so that it can better accommodate postmodern artistic practices 
which deliberately set out to challenge notions such as authorship and originality by appropriating from 
others in the construction of their works. See Carlin, ‘Culture Vulture: Artistic Appropriation and 
Intellectual Property Law’ (1988) 13 Columbia-VLA J Law and the Arts 103, and criticism of the 
‘unexamined assumption that copyright law must adapt itself to new modes of authorship’ by 
Saunders, n 14 above, pp 227—229. Another motive for dropping the author from copyright may lie 
in the very fact that Barthes’ claims to the demise of authorship do not seem to have had the impact 
which might be thought desirable. Romantic ideas of authorship remain pervasive in all fields of the 
social sciences and it sometimes feels as if we will never be able to escape the tyranny that this exerts 
over scholarship. This persistence may be strengthened and reinforced by copyright law and copyright 
rhetoric. 

62 Jaszi and Woodmansee, ‘Introduction’ in Woodmansee and Jaszi (eds), n 6 above, p 11. Sherman’s 
essay, ‘From the Non-Original to the Aboriginal: A History’ in Sherman and Strowel, n 11 above, 
ch 6, alerts us to the way in which copyright’s concept of ‘originality’ has been used as a political tool 
to deny copyright recognition to aboriginal art. Aboriginal art, rather than being treated as created, 
was by and large treated as ancient and ‘ab-original’ — always existing. The works were treated as 
ethnographic museum pieces, not art gallery exhibits. Further, the art works were conceived not as 
original but as the product of tradition. 

63 The requirement that a work be recorded is, however, more common in copyright systems than droit 
d’auteur regimes. It is difficult to see, then, why or how it is a consequence of romantic conceptions of 
authorship: see Gendreau, ‘The Criteria of Fixation in Copyright Law’ (1994) 159 Revue 
Internationale de Droit d'Auteur 110. 


© The Modern Law Review Limited 1994 985 


to 


The Modern Law Review [Vol. 57 

"an even less appropriate model than it is now. In particular, the worldwide linking 
of computer terminals, known commonly as Internet, offers ever greater 
opportunities for interactive and collaborative writing. ‘Copyright’s recursive 
insistence on forcing all writing into the Procrustean doctrinal model, shaped by 
the individualistic, Romantic concept of authorship’ will have, Jaszi argues, ‘real, 
adverse consequences’ for electronic technology (TCA, p 55). 

While a number of the essays in The Construction of Authorship suggest that it 
would be desirable to remove romantic conceptions of authorship from copyright 
law, none of the essays suggest what the legal landscape would look like without 
authors. In fact, the criticism that copyright’s emphasis on ‘solitary authorship’ 
ignores collaborative writing practices appears not to be motivated by a desire to 
abandon ‘authorship’ completely but merely by a desire that copyright employ a 
different conception of authorship. As such, it uses Foucault’s observations that 
the author is constructed, but does not go so far as to advocate abandoning totally 
the concept of authorship. Instead, what is advocated is a more pluralistic concept 
of literary production which can accommodate a wide variety of writing practices. 
These conclusions leave one with a sense of disappointment. The audacious 
beginning — the use of the poststructuralist critique as a point of inspiration from 
which to rethink copyright law — results merely in an appeal for a more 
sophisticated legal acceptance of joint authorship. A more radical alternative 
would be to recast copyright law in materialist terms, recognising authorship 
merely as the investment of labour power and entitling the contributor not to 
‘proprietorship’ but to remuneration.® Couched in such terms, a copyright 
system might, as Woodmansee and Jaszi wish, be more accommodating of 
collaborative contributions. Aided by bureaucracy, statistics and technology, such 
contributions of labour power may be more accurately defined within structures 
which could transform author’s rights into remunerative rather than property 
rights. 


I 


64 A small cadre of liberal economists would see a world without authors as a world without copyright 
law in which the market could control the circulation of texts and readers their meanings. However, 
even in a world without authors, some kind of incentive to produce and disseminate texts, some kind of 
system of attribution and identification, some kind of ‘order,’ might well be thought desirable. 

65 Frow has attempted to recast copyright in such materialist rather than romantic terms. He sees 
copyright law as concerned with the investment of labour and copyright as a recognition of labour 
expended by, amongst others, ‘writers.’ Such a reconceptualisation would not necessarily involve 
radical revision of the law, since authorship is, in the United Kingdom copyright law at any rate, 
defined only in terms of origin. Frow notes that, despite the romantic implications, copyright’s concept 
of originality involves only a causal relationship between an author and the material form in which the 
work is embodied. This, he suggests, can be recharacterised as an investment of labour power. By so 
doing, he claims that ‘the ideology of free creativity could be displaced, but in terms that are derived 
internally (if critically) from the existing structure of copyright law’: Frow, ‘Répetition and 
Limitation: Computer Software and Copyright Law’ (1988) 29 Screen 4. 
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Izhak Englard, The Philosophy of Tort ae Aldershot: Dartmouth, 1992, ix + 
229 pp, hb £35.00. 


Professor Englard offers ‘a critical analysis of the current theories on the 
foundations of tort liability’ (p ix). That critical analysis is divided into three parts. 
Part one (chs 1—6) offers a brief exposition and sustained critique of some recent 
American accounts of the foundations of tort law, a brief outline of Englard’s 
alternative, putatively better account and an equally brief ‘historical-comparative 
analysis.’ Part two (ch 7) is an account of alternative compensation systems. Part 
three (chs 8—17) elucidates ‘the central features of contemporary tort liability’ 
(p 227) in an attempt to show that ‘many substantive rules of liability are the 
product of contrasting purposes: a blend of corrective justice and distributive 
justice, of private law and public law’ (ibid). That conclusion supports Englard’s 
account of the foundations of tort liability. 

The argumentative crux of the book is the first part. It is there that Englard aims 
to discredit many accounts of the foundations of tort law — offered by, inter alios, 
Richard Posner, Guido Calabresi, Ernest Weinrib and Jack Balkin — so as to 
create logical space for his own account. Having done that, he turns in part three to 
illustrate how his account fits tort law doctrine better than those other accounts. 
Hence, a good deal turns upon the success of his arguments against competing 
accounts of tort law. There are at least three reasons to doubt both the success of 
some of the arguments Englard offers against those other accounts and the success 
of his own, alternative account. These three reasons go beyond Englard’s rather 
slipshod sketches of other authors’ theories (chs 1—3) and his sometimes brutal 
efforts to force those theories into the Procustean bed of his classificatory system 
(which holds (see ch 4) that such theories must be either monistic or pluralist and 
thus does violence to, for example, Calabresi’s work). 

The first reason consists of the difficulties raised by the first dimension of the 
test that Englard thinks must be passed if accounts of the foundations of tort law 
are to succeed. He holds that successful theories must (i) provide ‘criteria for 
solving concrete issues of liability’ (p 37; also p 29 and p 65), and (ii) in some 
sense ‘fit’ the details of tort law doctrine. Hence, because ‘the practical role of 
[Calabresi’s] theory in the courts is a rather limited one’ (p 32), because Posner’s 
account:of tort cannot solve concrete issues of liability (pp 37—43), because ‘large 
parts of modern tort law [deviate] from the conceptual, formal premises of .. . 
[Weinrib’s] theory’ (p 50), and because Balkin’s ‘insights into tort law lack 
concrete normative implications’ (p 61), each of their accounts fails. The initial 
difficulty that arises here concerns the fact that the theorists under discussion may 
not share Englard’s conception of what is involved in giving an account of the 
foundations of tort and, hence, reject the criteria of success and failure he invokes. 
This is clearly true of Balkin whose work makes no pretence to provide ‘criteria 
for solving concrete cases of liability.’ The point of Balkin’s work, if he is rightly, 


described as a proponent of what Englard calls ‘rule-scepticism,’ is to show. that - 


the judicial or theoretical construction of criteria for solving concrete cases of 
liability is an ideological, possibly arbitrary and certainly indeterminate process. 
Therefore, to say, as Englard does, that ‘[t]he theory’s extreme rule scepticism 
renders it unproductive for any specific use in tort law’ (p 61; emphasis mine), is: 
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to miss the point. For, if Balkin is right, Englard’s pursuit of determinate criteria 
with which to solve concrete cases is a mistake. Balkin’s account cannot furnish 
determinate criteria to tackle concrete cases because there are no such criteria to be 
found. 

The last point may be questionable. Questioning it would, however, require 
consideration of the issue of the determinacy of language, rules, standards and 
values. At this point we run into a second difficulty with the first dimension of 
Englard’s test for successful theories. The determinacy issue, of course, 
constitutes the fulcrum of the dispute between the jurisprudentially orthodox and 
the jurisprudentially heretical, between ‘rule sceptics’ and ‘formalists,’ between 
critical legal scholars and less critical (‘liberal’?) legal scholars. The difficulty is 
that Englard appears to think that this dispute can be settled simply by setting 
standards of theory success that those on one side of the argument cannot — 
because of their account of the nature of law — accept. Moreover, the standards of 
theory success Englard invokes obviously assume a contestable account of the 
nature of law (an account which holds that law is sufficiently determinate to 
generate concrete criteria, etc) which stands in need of defence. No such defence is 
offered by Englard. This is unsatisfactory because it is not a legitimate 
argumentative strategy just to assume the truth of one account of the nature of law 
and then use it, and its standards of theory success, to criticise those, like Balkin, 
who reject that account. 

Underlying the difficulties with the first dimension of Englard’s test for theory 
success is a second, more acute problem that arises for all those tempted to offer 
‘theories’ of discrete areas of the law. This provides a second reason to doubt the 
success of Englard’s critique of others and his own account of the basis of tort law. 
The problem can be stated in the form of deceptively simple questions: what are 
such theories supposed to do? What are they theories of? It seems that these 
questions can be easily answered by reference to the second dimension of 
Englard’s test for theory success. Such theories are theories of the relevant areas of 
law and one thing they must do is ‘fit’ the cases and doctrines that constitute those 
areas. But if fit is not a simple matter of one’s theory accommodating all the 
actually existing cases and doctrines in any area of law, then principles of selection 
and discrimination must be employed. It would then be appropriate to talk about 
theories fitting ‘significant’ cases or doctrines or accommodating the ‘central 
features’ (p 227) of some area of law (in part three of the book Englard aims to 
show that this is what his theory does better than any other). The question which 
immediately arises is: how do we generate our principles of selection and 
discrimination? An answer that Englard might find tempting is: they are generated 
by our theories of the relevant part of the law. The problem with this answer is 
obvious. If our test of theory success is the degree to which our theories ‘fit’ 
significant aspects of the law, and the criteria of fit and significance are provided 
by our theories, then there is no theory-independent ‘fit test.’ And if theories come 
with tests of fit ‘built-in,’ how can we criticise one theory for failing to satisfy the 
fit test of another? That is: how can we criticise a theory which, for example, holds 
that ‘significant areas’ of tort law actually do and should track a conception of 
corrective justice for failing to explain aspects of tort law that do not track 
corrective justice and which that theory does not therefore regard as significant? 
The fact that theory Y regards as significant the features that theory X ignores 
surely cannot be a good reason for choosing Y rather than X in absence of some 
attempt to justify the criteria of significance invoked. But this is just what Englard 
seems to do: many of the arguments used to criticise alternative accounts of tort in- 
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chapter 4, and the conclusion of part three, hold — in absence of any argument 
justifying this criteria of significance — that those accounts cannot accommodate 
the aspects of tort law Englard’s theory regards as important. But if the 
problematic nature of this kind of argument is not addressed — and Englard does 
not address it — then the conclusions it generates cannot be accepted. 

The point could be made here that if different theories come with different ‘built- 
in’ fit tests, then, although we obviously cannot reject theory X because it fails the 
fit test of theory Y, we could reject theory X because it is normatively less 
compelling than theory Y. We thus enter into the realm of moral and political 
evaluation. Disappointingly, this realm is one Englard avoids (p 29). That, of 
course, is not to say that those assessing Englard’s account of the foundations of 
tort liability can and should refrain from normative evaluation. However, before 
moving to that type of analysis they might be perturbed by other features of 
Englard’s account of tort. By far the most worrying feature of that account is its 
professed ‘pluralism.’ The snags that arise here constitute a third reason to doubt 
the success of Englard’s account of tort law. 

That account holds that ‘the rhetoric of actual tort law is pluralistic: law givers 
and courts rely on a multitude of contrasting reasons in imposing liability’ (p 64). 
_‘[SJubstantive rules of liability are the product of contrasting purposes: a blend of 
corrective justice and distributive justice, of private law and public law . . . Hence 
there is no substance to those theories which pretend to ground the actual tort rules 
on a comprehensive, uniform foundation’ (p 227). The initial snag with this is 
interpretative. In the literature of moral and political philosophy, pluralism can 
refer to one or other of the following: (i) the view that our moral and political life is 
constituted by a range of different values not all of which can be ranked by 
reference to some neutral measure in relation to one another (such values may be 
said to be either ‘incommensurable’ or contradictory); (ii) the view that our moral’ 
and political life is constituted by a range of different values that either can 
ultimately be ranked in relation to one another or that are specific instantiations of 
some more fundamental, all-embracing meta-value. Clearly, it is important to 
establish which, if any, of these versions of pluralism Englard intends to invoke 
since they will have very different consequences for the nature of his account of 
tort law. Unfortunately, it is not possible to resolve this interpretative problem 
because in attempting to elucidate the nature of his pluralism Englard uses the 
puzzling notion of ‘complementarity.’ He claims that it provides the ‘philosophical 
basis for legal pluralism’ (p 85). That is true only in the sense that it provides a 
uniquely mysterious and problematic basis for Englard’s account. Why? 

First, the notion is problematic because it is drawn from Niels Bohr’s account of 
quantum physics without argument to show either that it is a compelling way of 
understanding that realm or that there are good reasons why it should be extended 
beyond that realm. (Englard’s observations (p 86) that Bohr thought the idea 
helpful in attempting to understand, inter alia, music and human relationships fall 
far short of providing even a prima facie plausible argument on this point.) 
Furthermore, it is no exaggeration to say that much of the work of the last half- 
century in the philosophy and methodology of the natural and human sciences 
counsels against the hasty transposition of methods used in the natural scientific 
realm, or a sub-discipline within it, to the realm of the human sciences or sub- 
disciplines thereof. 

Secondly, the notion is mysterious because it fails to throw any light upon what 
exactly Englard has in mind when he speaks of pluralism. Some of his statements 
about complementarity suggest that he thinks it entails the strong version of 
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pluralism noted above. For example, he says ‘[t]he notion of complementarity 
conveys the idea that the full understanding of physical reality requires the use of 
two contrasting, mutually exclusive models’ (p 85; emphasis mine). In both 
ordinary usage and in logic, mutually exclusive terms are those that cannot both be 
applied simultaneously without contradiction: one can either be a married man or a 
bachelor. To affirm both that one is married and a bachelor is to contradict oneself. 
Hence, to say that the law of tort is informed by ‘the contradictory and mutually 
exclusive’ (p 88) concepts of corrective and distributive justice is, unarguably, to 
say that these concepts are contradictories. Hence, for Englard, complementarity 
shows that ‘the ubiquity of contradictions is not a destructive element in human 
life’ (ibid; emphasis mine). He thus echoes, perhaps knowingly, a claim made by 
structuralist philosophers and anthropologists which was disseminated in the legal 
academy by some American proponents of critical legal studies (in particular the 
‘early’ Duncan Kennedy). However, if the law of tort is indeed informed by truly 
contradictory values, then the task of legal theory is exhausted in noting those 
contradictions: if those contradictions are genuine, then legal theory could not, 
contrary to Englard’s view, ‘improv[e] . . . the legal ordering on the more concrete 
level’ (p 65). 

However, there is a good deal of textual evidence to suggest that Englard also 
thinks that complementarity does not entail the strong version of pluralism. Thus, 
his account of the foundations of tort liability appears to hold that the law is and is 
not informed by contradictory values. For example, in conjunction with his 
statements that suggest complementarity is a matter of contradictions, he says that 
it is a matter of contrasts. He notes ‘the normative problem of contrasting values’ 
(p 88; emphasis mine) and suggests that it can be overcome by ‘the finding of an 
optimal balance between conflicting interests’ (ibid; emphasis mine). He observes 
that the fact that distributive and corrective justice are contradictories does not 
‘negate the adequacy of their combination, but, in the spirit of complementarity, 
their blending in the shaping of a specific legal solution enhances their mutual 
essence’ (ibid; emphasis mine). These claims are especially puzzling since the 
notion of contrast is clearly not a synonym for the notion of contradiction: they are 
just not the same. Furthermore, if corrective justice and distributive justice are 
genuine contradictories, it is a mystery how they can be blended (how can the 
situations of being single or being married be blended?); also, if they are to be 
balanced, then that presupposes some background metric or scale by reference to 
which they can be so balanced, thus implying that those values are neither 
genuinely contradictory nor incommensurable. Of course, this tension (dare one 
say contradiction?) in Englard’s account of complementarity could be dissolved by 
showing that the contradictions he speaks of are apparent rather than real; hence, 
the job of adjudicators in tort cases is to resolve the apparent contradiction between 
corrective and distributive justice. That position is not a dubious one. However, it 
is not one which Englard explicitly articulates in the text. Until some steps are 
taken to resolve this tension, his account of the foundations of tort liability cannot 
succeed. 

It is for these reasons that I come to the rather uncharitable conclusion that this 
book is not a success. At crucial points, there are simply too many loose ends and 
half-executed arguments. One can only hope that this is not Englard’s last word on 
these matters. 


William Lucy* 
*Law School, University of Hull. 
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Geraint Howells, Comparative Product Liability, Aldershot: Dartmouth, 1993, 
viii + 331 pp, hb £40.00. 


L] 

, Most comparative works are descriptive, and this book is no exception. It seeks to 
. Set out the main elements of the laws which govern product liability in a number of 
states worldwide. However, unlike many comparative works, the author has 
conducted considerable research into most of the systems covered. This 
encompasses not just a literature search, although the list is often comprehensive, 
but shows clear evidence of widespread discussion with lawyers in the countries 
concerned. This means that, throughout, there are nuances showing a penetrating 
understanding of the way that the various diverse sets of laws really work. 

The first one hundred pages of the book deal almost exclusively with UK law. 
There are now many works on domestic product liability on the market in the UK. 
However, apart from chapters in tort textbooks, most of them are of a practical 
nature designed as a guide to business advisers. Howells’ approach is notably 
academic. He investigates the background problems and both the judicial and 
legislative responses. He investigates some of the politics behind the acceptance of 
the EC Directive on Product Liability and the minimalist implementation (or even 
non-implementation) of it by the Conservative administration. And he explicitly 
notes the possible divergences of the UK approach from the EC original. The 
material is not comprehensive but, given the space limitations and the need to set 
the parameters for the comparisons to follow, the six chapters presented represent 
an excellent summary of the academic problems posed by the emerging law. 

Howells’ main comparators within the European Community are, 
understandably, France and Germany. He notes the effects of the Directive on _ 
systems that already had some strict liability in force for defective products. The 
conclusion that the French consumer might even be worse off as a result of the 
potential legislation is a startling one. 

The next main comparison is with the Scandinavian countries. Denmark was 
obliged to implement the EC Directive, but the main interest is in the response of 
the other countries, which previously had a largely common heritage based on 
insurance. The fact that the remainder (who are, of course, members of EFTA) felt 
obliged to create a harmonised system is interesting. The further fact that this is 
still coupled to an insurance approach, which often seems much better than the UK 
system, shows both the pervasive influence of the EC and adaptability of the 
Directive to fit in with several disparate approaches within national law. 

Howells’ next chapter deals with the remainder of the EC countries, plus Austria 
and Switzerland. This chapter is the least satisfactory in the book. The appraisals 
are too brief to be of much value, although in many cases the law is almost 
identical to the French approach and not much more needs to be said. However, 
much more detail on the Italian and Greek approaches, where the legal systems 
differ radically from the remainder of Europe, would have been of value. 

Howells then moves to the USA, which he accurately describes as the 
‘birthplace of the product liability phenomenon.’ The text is a brief but accurate 
summary of the ever changing US position. It is doubtful if it is possible to do any 
real justice to the topic in 20 pages, but he does a good job of addressing the 
‘central aspects,’ which he sets as his task. He then moves to the reform debate in 
the USA, noting the major academic and other contributions to that debate. The 
concentration is on crisis, but he could perhaps have laid more emphasis on the fact 
that the crises may be more to do with the level of damages than the over- 
generousness of the law to plaintiffs. 
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As a descriptive comparative work aimed at those who want an introduction to 
product liability laws worldwide and an introduction to the various approaches to 
the same problem, Howells’ book is excellent. However, it lacks something in 
trying to cover so much ground in so short a space. Product liability is rather seen 
as a single entity. There is perhaps not enough breakdown of the problem. 
Pharmaceuticals and toys present rather different problems from those caused by 
many of the more universal products. 

The book ends with a surprise. Howells stops comparing and writes a short 
chapter asking whether harmonisation is necessary and what is the best way of 
compensating those who suffer injuries from defective products. He handles the 
comparative material adeptly in seeking his solutions. He comes to the conclusion 
that, with so much multinational trading, harmonisation is necessary; but beyond 
criticising the tort and contract base, he finds no overall satisfactory conclusion to 
his second question. 

This book can be recommended to the academic reader. It is interesting, well 
written and often thought-provoking. Whilst it is sometimes too brief, it contains 
copious references to further reading materials and, as a source of study, will 
provide students of product liability with a very firm base. 


Richard J. Bragg* , 


D.D. Prentice and P.R.J. Holland (eds), Contemporary Issues in Corporate 
Governance, Oxford: Clarendon Press, 1993, xx + 226 pp, hb £35.00. 


“Corporate governance’ has become a convenient shorthand for a whole range of 
issues about how companies are to be managed and regulated, and the interests 
they are to serve. Those issues have generated considerable interest over the past 
few years, for quite obvious reasons. The excesses of the takeover activity of the 
late eighties, followed by the subsequent recession, have together done much to 
challenge any public complacency over the way our corporate economy is 
managed. This collection of 11 essays is, then, extremely timely. 

The work seems to have two overriding aims. First, it seeks to go behind the 
legal rules themselves to explore the ‘wider commercial and financial context’ 
within which these rules operate. To do so, it includes six contributions from 
‘practitioners.’ Secondly, it aims to offer a comparative approach, with essays 
addressing, or at least touching upon, other European states, the USA and 
Australia. Clearly, this is an ambitious project and it is perhaps only a reflection of 
that ambition to observe that it does not wholly succeed. Certainly, some of the 
individual contributions are very good. Davies’ essay on the current and potential 
role of institutional shareholders, and Theodor Baums’ analysis of bank 
monitoring in Germany, stand out in particular. But the potential for real 
comparative study, and for a fusion of the insights of both academics and 
practitioners, seems unfulfilled. 

Some of these problems are revealed in the first essay of the collection, by Eddy 
Wymeersch. It offers some useful basic data on such matters as share distribution, 
the structure of corporate governing bodies and recent legal reforms in Germany, 
Belgium, France and the Netherlands. However, it does little to outline any sort of 
agenda of issues and themes for the remainder of the book; equally, it tends to be 





*Faculty of Law, University of Manchester. 
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` almost entirely descriptive, and an opportunity is lost for any serious comparative 
study. For example, we are reminded that the paradigmatic Berle and Means 
corporation, with a large body of small shareholders, js far less common in (at 
least) the four states surveyed. But why this has come to be so and its precise (as 
opposed to impressionistic) implications for corporate governance are barely 
examined. 

The other ‘introductory’ essay, by Dan Prentice, is certainly much better at 
setting out both a catalogue of issues to address and the background against which 
the debate is to be conducted. He, too, addresses Berle and Means’ thesis: in large 
companies with dispersed shareholdings, there has been a separation of ownership 
and control, permitting management to further its own interests at the expense of 
shareholders. Inevitably, the discussion in his overview must remain brief, but 
Prentice might have gone a little further. For example, he rightly observes that the 
growth of institutional shareholders (‘IS’) requires a reappraisal of the brute data 
of shareholder dispersal in large corporations. But there are many more complaints 
that have been made about the separation thesis: its failure to explicate or justify 
the concept of ‘control’ which it employs, its simplistic assumption that particular 
patterns of share-ownership can be translated into predetermined categories of 
control, and its failure to address the extent to which market forces reduce 
managerial autonomy. 

Fortunately, at least some of these points are covered in Paul Davies’ excellent 
essay. His principal concern is the implication of the growth in IS, and in 
particular their propensity and ability to reassert shareholder control over 
corporate managements. He observes that the problems of ‘collective action’ — 
that if one shareholder chooses to intervene to control a misbehaving management, 
that shareholder will receive only a portion of the benefits of such intervention, 
whilst all other shareholders will free ride on her efforts — can still militate against 
institutional activism and that, left to themselves, IS might prove reluctant to 
monitor managers effectively. Davies then asks if steps could be taken to compel 
IS to be more active and suggests that they might be obliged at least to vote their 
shares ‘accompanied by an obligation to ensure that the vote was informed, that is, 
based upon reasonable independent investigation and consideration of the matters 
at stake and not, for example, the result of a policy of always voting for the 
incumbent management’ (p 92). 

Whatever the likely effectiveness of such a policy in improving managerial 
behaviour, the more fundamental question which needs to be addressed is: For 
whose benefit is such institutional activism being demanded? Davies does- not 
really deal with this question directly, but there would seem to be two possible — 
and mutually exclusive — answers. The first is that such activism is demanded 
solely for the benefit of IS themselves. Davies wishes to address solely the 
collective action problem, which makes it rational for each individual IS to remain 
passive when activism would be collectively advantageous. Compelling all IS to 
vote procures a regime which is in the interests of all IS. But if this is the (only) 
problem addressed, it is not clear that the mandatory voting requirement actually 
offers the right solution. For IS might collectively decide, for example, that their 
collective interests are best served not by requiring all to vote, and to vote ina 
well-informed way, but rather to pursue some less active approach which tolerates 
some greater risk of sub-optimal managerial performance. 

The second possible — and surely preferable — answer to our question is that 
Davies wants IS to be active because they are potentially effective policemen of 
corporate governance, monitoring management in their own, and in others’, 
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interests. Here, the fact that self-interested calculation by IS favours inactivism is 

set aside in favour of some public interest in greater monitoring and intervention. - 
But once self-interested cglculation ceases to govern, one must address ‘the more 

fundamental question of whose interests the corporation is to serve. Do these 

policemen serve simply all shareholders, all stakeholders or some particular and 

weighted combination of these various actors? 

Whatever interests, in whatever combination, are to be pursued by 
corporations and their management, it remains an important theme of Davies’ 
essay that the takeover, as a discipline upon management, can and should be 
supplemented by greater internal monitoring. This theme is also taken up by 
Baums in one of the more successful comparative essays of the collection. In a 
succinct account of the topography of Germany’s system of corporate 
governance, we are told of German banks’ extensive involvement in their client 
companies (as creditors, equity investors and deposit-holders/proxy voters of 
the shares of other bank customers). Such involvement permits the banks to hold 
an appropriate number of seats on the supervisory boards of their client 
companies, in turn increasing the banks’ power over the company’s 
management. However, Baums’ point is not simply to celebrate such monitoring 
power: rather, he wishes to note that such monitoring is sometimes more — and 
sometimes less — effective at disciplining management than takeovers. The 
difficulty, as Baums himself acknowledges, is that merely to demonstrate that 
these strategies are complementary, rather than mutually exclusive, and to 
identify in which situations either is preferable, does little to guarantee the 
adoption of the superior strategy. In the UK, for example, there is already an 
awareness that takeovers are frequently an expensive, inefficient way of 
disciplining management: but there is far less agreement on how to ‘borrow’ the 
positive features of, say, the German system which Professor Baums describes. 
Perhaps a useful starting point would be to offer an account of why the UK and 
Germany came to develop such different systems of corporate governance. But 
that would be a project far beyond the remit of this collection. 

One of the noteworthy features of current attempts to reform corporate 
governance in the UK is the reliance on what Prentice calls ‘self-help.’ He does not 
expand on what he means by this phrase, but it could conveniently be seen as 
referring to three important features of many of the recent initiatives which have 
aimed at changing and improving the effectiveness of corporate governance. First, 
many have been sponsored by non-governmental organisations (such as the 
Institutional Shareholders’ Committee). Secondly, many such initiatives are 
advanced to promote the sectional interests of their sponsors. Thirdly, they rely for 
their implementation and effectiveness on the market power of those they seek to 
benefit, rather than, say, some governmental agency. In obvious ways, the 
Cadbury Committee represents the most significant recent such exercise in self- 
help, and the book includes a useful oversight of the work of that Committee by its 
Chairman. Clearly, the merits of this sort of approach to reforming corporate 
governance will continue to generate a wide debate, and this essay offers at the 
least an articulate defence of some of the basic premises on which the Committee 
worked. Much of Paul Rutteman’s essay — ‘Corporate Governance and the 
Auditors’ — is a response to the (presumably draft) report of the Cadbury 
Committee. Given that the Cadbury Committee was in large part formed at the 
instigation of the accountancy profession, it might have been preferable if someone 
from outside that profession had responded to the Committee’s report. - 
Nevertheless, it does make a number of useful points. In particular, in addressing 
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the contribution of audit committees, it stresses the need for such committees 
themselves to be composed of effective non-executives, and argues for the 


` appointment of such directors to be via an independent{pominating committee. It 


~ will be recalled that the Cadbury Report discussed nominating committees, but its 


Code of Best Practice did not require companies to have such a committee. 
Unfortunately, a number of the other contributions by ‘practitioners’ in this 
collection exhibit a certain blandness. The reader expects some telling insight 
borne of the expertise of the contributor, but the essays never quite fulfil the 
expectation. Lord Alexander, for example, addresses ‘The Role of the Banks,’ an 
issue of some importance, not least given the stated desire of the text to be 
comparative and given Baums’ account of the role played by banks in Germany. 
But the essay — which is generous and entertaining — tends towards generalities 


‘ and never really gets to grip with the subject of its title. In a similar vein, Alan 


Paul’s ‘Corporate Governance in the-Context of Takeovers of UK Public 
Companies’ does not progress very far beyond a fairly basic account of the legal 
and self-regulatory controls surrounding the battle for corporate control. Lipton 
and Panner’s ‘Takeover Bids and United States Corporate Governance’ is again 
very entertaining (with its peculiar vocabulary of poison pills, bootstraps and flip- 


" overs) and also has the advantage of providing the UK reader with a useful 


summary of rules of which he is likely unaware, but again one is left feeling that an 
opportunity for comparative study has been missed. 

It is worth speculating on why this should be: why should distinguished 
contributors, with a wealth of experience in the operation of those institutions most 
intimately connected with the practice of corporate governance, offer so few 
penetrating insights? One possibility is that problems over confidentiality drive 
such contributors towards vague generalisations, avoiding the interesting case 
studies which would reveal so much more. A second is that their focus is distorted 
by their proximity to the institutions they serve, denying them a wider perspective. 
Either way, the outcome is clearly regrettable. 

The book — and therefore this review — ends on a high note. The final essay by 
Stapledon is a well written and closely argued case note on AWA Ltd v Daniels, a 


- decision of the Supreme Court of New South Wales. The case is of interest for two 
~ broad reasons. First, it addresses the extent to which auditors, sued by their 


company for negligence in the course of their audit work, could plead as 
contributory negligence the failings of the plaintiff company’s own directors/ 
managers. The effect of permitting such a plea (as the.court in Daniels did) is to 


‘ reduce the amount payable in damages by the auditors, and to oblige the company 


to pursue its directors/managers to make good. that shortfall. If the company is 
unwilling so to do, or if those directors/managers are financially unable to meet 


` any such claim, then ultimately it is the company, and in turn its shareholders, who 


“ will bear that part of the loss, a result which Stapledon strongly criticises. The 


second point of interest concerns comments made by the trial judge about the 
position of the plaintiff company’s non-executive directors. It is usually asserted 
that executive and non-executive directors alike bear the same legal duties. This 
point is often used to argue against, for example, a formal differentiation between 
the responsibilities of such directors. But whatever the current doctrinal position 
might be, there are strong arguments from fairness that the law on fiduciary duties 


` ought to recognise the different positions and responsibilities of different classes of 
- director. This case seems to mark at least some sort of recognition of that 


argument. 
To conclude, this is an interesting, accessible book on an important and topical 
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subject with a number of very strong individual contributions. That is reaso:. 
enough to recommend it. iy ae 
d CA. Riley*, 
Restitution Law Review, London: Mansfield Press, 1993, one issue per year, pb | 
£30.00. ; $ 
The inaugural edition of the Restitution Law Review was published in bout 
According to the editors, the aim of the Review is ‘to record developments in major ï 
common law and civil jurisdictions, to make accessible original material not 
otherwise easily available and to provide a forum for analysis and discussion.’ | 
Owing to the specialist nature of the Review, the material covered is very | 
comprehensive. The first edition features two articles and includes summaries of ' 
cases, legislation, law reform proposals, articles and books. l 
For anyone ‘interested in the rapidly growing Law of Restitution, this Review is i 
an indispensable ‘aid. The article by Sir Peter Millett, ‘Bribes and Secret ' 
Commissions,’ has already been cited by Lord Templeman in the Privy Council ; 
decision in Attorney General for Hong Kong v Reid ({1994] 1 All ER 1). Millett’s 
critical account of the decision in Lister v Stubbs ({1905] 1 KB 11) was used in the f 
` Privy Council’s decision in order to depart from that unsatisfactory precedent. ł 
- Swadling, at p 120 of the Review, expresses amazement that knowledge of a’ 
subject as important as the Law of Restitution does not form part of the armoury of 
all lawyers. For someone interested in teaching this area of law at undergraduate, 
level, as J am, the continued publication of this journal is likely to be ofi. 
` tremendous benefit. } : 
` The appeal of the Review is not, however, limited to those with a specialist | 
interest in Restitution. Contract, tort and equity lawyers will find the journal.} 
equally stimulating. Millett, for example, provides a compelling explanation for $ 
the maxim, ‘equity treats as done that which ought to be done’ in the context of-!: 
fiduciary obligations. Similarly, the article by O’Dair, ‘Remedies for Breach of 
Contract: A Wrong Turn,’ examines the restitutionary implications of a recent 
contract case, Surrey County Council v Bredero Homes Ltd ({1992] 3 All ER 302). 
Whilst the advantages of providing a comprehensive and up-to-date account of a 
specialist subject cannot be overstated, the Restitution Law Review promises to be ` 
of much more general utility. One hopes that it will soon be found on shelves of | 
good law libraries. l 
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